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PREFACE. 


The  aim  of  this  work  is  to  supplement  the  "  Special  Proceedings  " 
which  has  been  so  favorably  received  by  the  Bar. 

As  stated  in  the  preface  to  that  vfork,  very  many  legal  proceedings 
once  termed  "special"  have,  under  the  Code  of  Civil  Procedure, 
become  Actio7is. 

These  actions  are,  so  far  as  they  are  treated  by  the  second  part  of 
the  Code,  special  in  the  sense  that  the  ordinary  rules  of  practice  are 
not  applicable  to  them,  and  that  to  a  greater  or  less  extent  specific 
rules  are  enacted  relative  to  their  conduct.  Hence  this  work  treats 
of  special  actions,  including  those  treated  by  Mr.  Crary  in  his  work 
on  Special  Proceedings,  together  with  all  others  which  are  defined 
and  provided  for  by  sections  1496  to  1990  of  the  present  Code. 

The  author  desires  to  express  his  appreciation  of  the  very  flat- 
tering reception  accorded  his  work  upon  Special  Proceedings  by  the 
Profession,  and  the  hope  that  the  present  volume  will  be  found  at 
least  as  useful  and  fully  as  deserving  of  commendation. 

Kingston,  N.  T.,  November  20, 1888. 

J.  KEWTON  FIERO. 
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CHAPTER  I. 

ACTION  TO  RECOVER  REAL  PROPERTY  —  (EJECTMENT). 

In  the  original  draft  of  the  Code  of  Civil  Procedure  presented 
to  the  legislature,  the  first  section  of  the  article  treating  of  the  action 
to  recover  the  possession  of  lands,  contained  the  definition,  "  An 
action  to  recover  real  property  is  styled  in  this  act  an  action  of  Eject- 
ment." This  clause  was  subsequently  stridden  out,  although  the 
codifiers  stated  their  intention  to  formally  recognize  the  word  "  Eject- 
ment "  as  a  word  which  had  been  in  use  under  the  former  Code  and 
had  a  well-defined  meaning  at  common  law.  The  definition  of  the 
action  and  statutory  authority  therefor,  were  abolished  by  the  repeal 
of  the  Revised  Statutes,  and  therefore  the  common-law  right  is  the 
only  authority  for  the  action,  as  regulated  by  the  Code  of  Civil  Pro- 
cedure, except  that  section  3343,  subdivision  20,  defines  the  meaning 
of  the  words  "  an  action  of  ejectment "  to  be  "  an  action  to  recover 
the  immediate  possession  of  real  property."  It  is  in  substance,  after 
abolishing  the  formalities,  the  action  which  has  been  recognized  for 
a  considerable  period  as  the  appropriate  action  for  ejecting  a  party 
not  entitled  to  possession  of  lands,  at  the  suit  of  the  rightful  owner 
or  person  entitled  to  possession.  The  right  to  possession  of  real 
estate  was  originally  determined  by  real  suits,  which  in  time  became 
so  incxirnbered  with  useless  technicalities  as  to  be  almost  useless,  great 
strictness  of  pleading  being  required,  and  the  practice  being  of  the 
most  formal  cha,racter,  oubstance  being  sacrificed  to  form.  Sedg- 
wick &  Wait  on  Titles  to  Land,  p.  4.  Thereupon,  the  form  of  action 
familiar  at  common  law  and  abolished  by  the  Code  was  introduced, 
and  the  legal  fiction  was  resorted  to  of  a  demise,  first  to  a  real,  and 
then  to  a  fictitious  person,  as  plaintiff,  who  brought  an  action  against 
the  person  in  possession.  Wait's  Actions  and  Defenses,  vol.  3,  p.  2. 
By  the  Code  of  Procedure  the  action  became  an  action  to  try  title 
between  the  real  parties  in  interest,  and  as  such  it  is  now  recognized 
although  not  defined,  nnder  the  name  of  "  action  to  recover  real  prop- 
erty." It  has  always  in  practice  retained  the  name  of  Ejectment,  and 
will  be  so  treated  for  convenience  in  this  chapter.  Ejectment  is  a 
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species  of  mixed  action,  which  lies  to  recover  the  possession  of  landf., 
with  damages  and  costs  for  the  wrongful  withholding  of  tiiem,  being 
the  principal  method  in  modern  use  for  trying  the  title  to  land. 
Bnrrill's  Law  Dictionary.  It  is  a  possessory  remedy,  and  does  not 
lie  by  one  who  has  not  an  immediate  interest  or  right  to  possession. 
Comyn's  Digest,  vol.  3,  p.  611.  It  was  a  mixed  action,  grounded 
on  the  right  to  possession  of  the  premises  in  question  between  the 
parties.     Bacon's  Abridgment,  title  Ejectment. 

When  action  can  he  maintained. — It  is  maintainable  only  for 
corporeal  hereditaments,  something  tangible  and  visible,  and  upon 
which  an  entry  can  be  made  and  of  which  the  owner  can  be  dis- 
seized. Child  V.  Chappell,  9  IST.  Y.  246 ;  Rowan  v.  Kelsey,  18 
Barb.  484 ;  Jackson  v.  LoiwTcs,  9  Johns.  298  ;  Woodhidl  v.  Rosen- 
thal, 61  ]Sr.  T.  382 ;  JacJcson  v.  May,  16  Johns.  184.  The  action  of 
ejectment  now  tests,  not  only  the  right  to  the  possession  but  the  title 
under  which  the  right  exists,  whether  in  fee,  for  life,  or  for  years. 
Cagger  v.  Lansing,  64  N.  Y.  417.  It  will  lie  for  a  house  or  a  room ; 
Child  V.  Chapjpell,  supra  j  or  for  a  church  or  chapel.  Yan  Deusen 
V.  Presbyterian  Congregation  of  Fort  Edioard,  3  Keyes,  550.  It 
was  held  in  Jackson  v.  May,  supra,  that  ejectment  would  he  for 
any  thing  attached  to  the  soil,  but  this  must  be  taken  subject  to  the 
qualification  that  it  is  part  of  the  realty.  Ejectment  lies  for  lands 
covered  by  a  mill-dam.  Beats  v.  Stewart,  6  Lans.  408.  Lands 
under  water  may  be  recovered  by  ejectment.  People  v.  Mauran,  5 
Den.  389.  So  held  in  cases  of  grant  of  lands  under  water  by  the 
State.  Champlain  d;  St.  Laiorence  R.  R.  Co.  v.  Valentine,  19 
Barb.  484.  See  Murphy  v.  Norton,  61  How.  197,  as  to  title  to  lands 
reclaimed  from  the  sea  by  natural  means.  The  owner  of  the  fee  of 
a  highway  over  which  the  public  have  an  easement  for  travel  may 
recover  the  land  within  the  limits  of  the  highway,  in  ejectment 
against  one  who  has  illegally  appropriated  it  to  a  purpose  not  author- 
ized by  the  easement.  Mz  v.  Daily,  20  Barb.  32;  Carpenter  v. 
Oswego  &  S.  R.  R.  Co.,  24  N.  Y.  655;  Wager  v.  Troy  Union  R. 
R.  Co.,  25  id.  526;  Reformed  Church  v.  Schoolcraft,  65  id.  135; 
Brown  v.  Galley,  Hill  &  Den.  Sup.  308.  So  ejectment  will  lie 
against  a  railroad  compauy  by  the  owner  of  the  fee  where  the  street 
has  been  appropriated  without  making  compensation  therefor.  Lozier 
V.  N.  7.  C.  R.  R.  Co.,  42  Barb.  465 ;  Wager  v.  Troy  Union  R.  R. 
Co.,  supra;  Carpenter  v.  Osioego,  etc.,  R.  R.  Co.,  supra.  The 
action  may  be  maintained  against  a  city  to  recover  land  used  for  a 
street,  under  the  claim  that  the  owner 'has  no  private  right  in   the 
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land.  Strong  v.  City  of  Brooklyn,  68  N.  Y.  1.  Where  a  clause  in 
a  lease  provided  for  its  determination  at  the  option  of  the  lessors  on 
the  non-payment  of  the  rent,  they  may  maintain  ejectment  on  breach 
of  condition,  though  no  right  of  re-entry  is  reserved.  Horton  v.  N. 
Y.  a  c&  II.  E.  E.  Co.,  12  Abb.  N.  C.  30.  It  was  said  to  lie  where 
defendant's  wall  overhangs  plaintiff's  land.  Sherry  v.  Freckling,  4 
Duer,  452.  Bnt  see  Aiken  v.  Benedict,  39  Barb.  400,  contra.  An 
executory  contract  for  the  sale  of  the  lands  affords  no  right  to  the 
possession  to  the  purchasers  holding  under  it,  as  against  a  grantee 
of  the  legal  title,  and  the  latter  may  recover  possession  in  ejectment 
without  putting  the  defendant  in  default  under  the  contract  by 
tendering  a  deed,  as  the  action  is  not  founded  on  such  contract  but 
rests  on  legal  right.  Eiseley  v.  Eice,  40  Hun,  585.  In  order  to 
maintain  the  action  the  claim  of  title,  or  of  some  interest  in  the  prem- 
ises, must  be  such  a  claim  that,  if  it  were  reduced  to  possession  or 
enjoyment,  it  would  constitute  an  actual  occupation.  Cliild  v. 
Chappell,  9  N.  Y.  24G.  A  claim  to  nse  a  wharf  as  appurtenant  to  a 
mill  is  not  enough.  Id.  Though  a  lease  for  seven  years  is  a  chattel 
interest,  ejectment  lies  to  recover  possession  of  the  land  demised. 
Olendorf  v.  Cook,  1  Lans.  37.  One  in  possession  under  a  conti-act 
of  sale  may  maintain  ejectment  against  a  stranger.  Murphy  v. 
Loomis,  26  Hun,  659.  Where  a  railroad  company  has  constructed 
its  track  across  the  corner  of  a  lot  of  land  over  which  it  ordinarily 
runs  its  trains,  its  acts  amount  to  such  an  appropriation  of  the  posses- 
sion of  the  lands  so  taken  as  to  authorize  ejectment ;  in  such  case  no 
demand  of  possession  or  notice  to  quit  is  necessary,  and  plaintiff  may 
recover,  subject  to  the  easement  of  the  public,  that  part  of  an  adjoin- 
ing street  to  which  he  has  title,  which  is  also  occupied  by  such  rail- 
road tracks.  Gas-light  Co.  of  Syracuse  v.  Rome,  etc.,  E.  R.  Co.,  11 
Civ.  Pro.  R.  239. 

When  not  maintainable. —  One  claiming  under  a  conveyance,  in 
form  a  deed  but  in  fact  a  mortgage,  cannot  maintain  ejectment 
against  the  grantor  or  any  other  person.  Shattuck  v.  Bascom,  105 
N.  Y.  39. 

Ejectment  will  not  lie  for  incorporeal  hereditaments  or  a  mere 
easement,  as  a  right  to  flow  land.     Wilklow  v.  Lane,  37  Barb.  244. 
Nor  against  one  who  erects  a  gutter  on  his  own  premises  projecting  I 
over  his  neighbor's  laud.     Aiken  v.  Benedict,  39  Barb.  400.     Nor  ' 
for  a  projecting  cornice.     Vroornan  v.  Jackson,  6  Hun,  326  ;  Brady 
V.  Hennion,  8  Bosw.  528. 

For  the  rule  that  the  owner  of  the  land  on  which  a  tree  stands  is 
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the  owner  of  the  entire  tree  notwithstanding  some  of  its  branches 
overhang  the  land  of  another,  see  Hoffman  v.  Armstrong,  48  JS". 
Y.  201.  It  win  not  he  for  things  existing  merely  in  grant,  not  capa^ 
ble  of  being  delivered  in  execution.  Northern  Turnjpike  Co.  v. 
Smith,  15  Barb.  355.  It  is  said  to  be  doubtful  whether  the  action 
will  he  to  recover  land  covered  by  a  party  wall ;  in  any  event  the 
only  interest  to  be  recovered  would  be  the  fee  subject  to  the  ease- 
ment. Rogers  v.  Sinsheimer,  50  N.  Y.  646 ;  Vrooman  v.  Jackson, 
6  Hun,  326 ;  Kurkel  v.  Haley,  47  How.  75.  It  does  not  lie  for  a 
right  of  way.     liedfield  v.  Utica  &  R.  R.  Co.,  25  Barb.  54. 

Where  the  answer  of  infants  denied  any  entry  by  them  on  the 
lands,  or  claim  to  them,  and  no  evidence  was  given  tending  to  show 
such  claim  or  assertion  of  title  to  the  premises,  their  joinder  is  not 
justified.     Sisson  v.  Cummings,  106  N.  Y.  56. 

Ejectment  does  not  lie  against  a  municipal  eoi'poration  for  land 
used  as  a  public  street  where  it  is  not  claimed  the  owner  had  no  pri- 
vate right ;  as  it  is  not  in  the  occupancy  of  the  corporation,  it  only 
has  an  easement.  Cowenhoven  v.  City  of  BrooTdyn,  38  Barb.  9. 
Ejectment  cannot  be  maintained  on  title  founded  on  a  deed  which, 
although  absolute  on  its  face,  was  known  to  plaintiff,  when  he  took 
title,  to  be  security  for  a  loan.  Berdell  v.  Berdell,  33  Hun,  535. 
Ejectment  will  not  lie  to  determine  the  riglit  to  the  use  of  piers, 
etc.  Mayor  v.  N.  S.  S.  Island  Ferry  Co.,  65  How.  154.  Nor  to 
determine  the  right  to  wharfage.  Mayor  v.  Maiie,  13  N.  Y.  151. 
Nor  can  it  be  used  to  remove  a  cloud  on  title.  Pixley  v.  Rockioell, 
1  Sheld.  267. 

Title  to  office  of  trustee  of  a  religious  corporation  cannot  be  de- 
cided in  an  action  of  ejectment.  Coneord  Society  v.  Stanton,  38 
Hun,  1.  The  right  to  i-ecover  possession  of  lands  for  non-payment 
of  rent  reserved  cannot  be  enforced  by  ejectment  unless  the  right  of 
re-entry  is  reserved.       Van  Rensselaer  v.  Jeivett,  2  N.  Y.  141. 

It  is  said  that  the  true  test  of  this  action  seems  to  be  that  the 
thing  claimed  should  be  a  corporeal  hereditament ;  that  a  right  of 
entrj'  should  exist  at  the  time  of  the  commencement  of  the  action, 
and  the  interest  be  visible  and  tangible,  so  that  the  sheriff  may  de- 
liver the  possession  to  the  plaintiff  in  execution  of  the  judgment  of 
the  court.  Rowan  v.  Kelsey,  18  Barb.  484.  Where  it  appears  that 
a  grant  was  intended  as  a  mortgage,  ejectment  will  not  lie.  Carr  v. 
Carr,  52  N.  Y.  251 ;  affirming  4"Lans.  314. 

When  ejectment  is  ])i^oper  remedy. —  The  action  of  ejectment  is 
the  proper  remedy  to  try  the  title  of  adverse  possession  to  real  estate. 
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Van  Schuyver  v.  Mulford,  59  IST.  Y.  426 ;  Florence  v.  Hopkins, 
46  id.  182 ;  Cagger  v.  Lansing,  64  id.  417.  It  is  the  proper  remedy 
to  determine  validity  of  a  v^rill  devising  real  estate.  Post  v.  Hover,  33 
N.  Y.  593.  It  is  the  appropriate  action  to  determine  the  validity  of  a 
conveyance.  Bockes  v.  Lansing, \2,^ViX\,?>%;  affirmed,  74  N.Y.  437. 
In  Vrooman  v.  Jackson,  6  Hnn,  326,  it  was  held  that,  where  the 
complaint  was  in  ejectment,  an  amendment  could  not  be  had  on  the 
trial  so  as  to  restrain  an  unlawful  interference  ;  while  in  Brown  v. 
Leigh,  49  IST.  Y.  78,  an  amendment  was  allowed  in  an  action  to 
compel  the  determination  of  conflicting  claims  to  real  property  so  as 
to  set  forth  a  cause  of  action  in  ejectment.  In  Madison  Avenue 
Baptist  Church  v.  Baptist  Church  in  Oliver  street,  73  N.  Y.  82, 
an  action  in  ejectment  was,  by  supplemental  pleading,  substantially 
turned  into  an  action,  on  the  part  of  plaintiff,  to  redeem  from  a 
mortgage,  and  on  the  part  of  defendant,  to  an  action  to  foreclose. 
It  seems  that  the  remedy  of  a  purchaser  of  real  estate,  if  the 
vendor  refuses  to  surrender  possession,  is  by  ejectment  alone,  in 
which  he  may  recover  damages  by  way  of  mesne  profits,  for  the  un- 
lawful withholding  the  possession.  Preston  v.  Hawley,  101  N. 
Y.  586. 

Who  can  Tnaintain  ejectment. — ^It  is  said  that,  "as  a  general 
rule,  any  person  owning  an  estate  in  lands  in  fee,  for  life,  or  for 
years,  having  a  present  right  of  entry,  or  any  person  vested  with  a 
riglit  to  the  immediate  possession  incident  to  some  corporeal  estate 
or  interest  in  lands,  may  maintain  an  action  in  the  nature  of  eject- 
ment." Sedgwick  &  Wait  on  Titles  to  Land,  p.  92.  The  people 
may  maintain  ejectment.  Jackson,  ex  dem.  Miller,  v.  Winslow, 
2  Johns.  81 ;  People  v.  Mauran,  5  Den.  389 ;  People  v.  Rector, 
etc.,  Trinity  Church,  22  N.  Y.  44;  People  v.  Van  Bensselaer, 
9  id.  319;  I^eople  v.  Denison,  17  Wend.  312;  People  v.  Conklin, 
2  Hill,  67 ;  People  v.  Livingston,  8  Barb.  253.  It  was  held  before 
the  Code  of  Civil  Procedure  that  a  guardian  in  socage  alone  could 
maintain  ejectment  on  behalf  of  an  infant.  Byrne  v.  Van  Hoesen, 
5  Johns.  && ;  Holmes  v.  Seeley,  17  Wend.  75.  See  Seaton  v.  Davis, 
1  T.  &  C.  91 ;  Cagger  v.  Lansing,  G4  N.  Y.  417.  Section  1686, 
however,  now  provides  that  the  infant  may  bring  any  action  pro- 
vided for  by  the  title  of  which  it  is  a  part,  which  includes  the  pro- 
visions relating  to  ejectment.  The  committee  of  a  lunatic  cannot 
maintain  ejectment.  Petrie  v.  Shoemaker,  24  Wend.  85  ;  McKillip 
V.  McKillip,  8  Barb.  552 ;  Burnett  v.  Bookstaver,  10  Hun,  481 ; 
Lajie  V.  Schemerhorn,  1  Hill,  97.     One  of  several  tenants  in  com- 
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raon   may  maintain  tlie  action.     Gruger  v.  McLaury,  41  N.  Y. 
219. 

An  execntor  may  maintain  ejectment  for  lands  which  were  held 
by  his  testator  for  a  term  of  years,  as  such  term  is  a  chattel  real  and 
assets  to  be  administered  by  him  ;  Mosher  v.  Yost,  33  Barb.  277; 
but  he  cannot  maintain  the  action  as  to  the  fee.  Van  Rensselaer  v. 
Hayes,  5  Den.  477. 

A  cestui  que  trust,  of  a  trust  not  prescribed  by  statute,  may  main- 
tain this  action.  Van  Deusen  v.  Trustees  of  Presbyterian  Con- 
gregation, 3  Keyes,  550.  See,  however,  Clarh  v.  Orego,  47  Barb. 
599 ;  affirmed,  51  N.  Y.  646.  Where  lands  have  been  devised  to 
trustees  with  power  of  conversion  and  to  apply  the  income,  the  trus- 
tees may  maintain  ejectment.  McLean  v.  McDonald,  2  Barb.  534. 
But  not  in  case  wliere  the  deed  of  trust  does  not  create  a  valid 
trust  or  convey  the  legal  title.  Seermans  v.  Robertson,  3  Hun,  464  ; 
affirmed,  64  !N".  Y.  332.  Where  the  demise  to  executors  does  not 
authorize  them  to  receive  the  rents  and  profits,  nor  hence,  to  convey 
the  legal  title,  they  cannot  maintain  ejectment.  Chanxberlain  v. 
Taylor,  7  State  Rep.  517;  S.  C,  105  N.  Y.  185.  Where  a  pur- 
cliaser  at  an  execution  sale  dies  previous  to  the  giving  of  the  deed 
which  goes  to  his  personal  representatives,  they  may  bring  eject- 
ment without  joining  the  heirs.     Reynolds  v.  Darling,  42  Barb.  418. 

A  tenant  by  the  curtesy  may  maintain  the  action.  Jackson  v. 
Leeh,  19  Wend.  339.  As  to  the  right  of  receiver  to  maintain  the 
action,  see  Porter  v.  Williams,  9  N.  Y.  142 ;  Chautauqua  Bank 
v.  Risley,  19  id.  374;  Scott  v.  Elmore,  10  Hun,  68;  Wing  v. 
Disse,  15  id.  190,  and  §§  2467,  2468,  Code  of  Civil  Procedure. 
The  owner  of  a  conditional  fee  may  maintain  ejectment.  Olm- 
sted  V.  Harvey,  1  Barb.  102.  Loan  commissioners  can  remove  by 
ejectment  a  part}^  who  liolds  over  after  notice  from  them  to  quit. 
Candee  v.  liayward,  37  N.  Y.  653. 

The  owner  of  land '  appropriated  to  public  use  may  maintain 
ejectment  against  a  permanent  incumbrancer.  Lozier  v.  N.  Y.  C. 
R.  R.  Co.,  42  Barb.  465.  A  purchaser  at  foreclosure  sale  is  entitled 
to  the  action.  Clute  v.  Voris,  31  Barb.  511.  A  purchaser  at  a  tax 
snle  who  is  in  actual  occupation,  it  is  said,  can  maintain  the  action 
ai;ainst  an  intruder,  wlio  is  a  mere  trespasser,  even  though  the  sale  is 
irregular  and  his  deed  ^■oid.  Thompson  v.  Dur/ians,  61  Barb.  2G0. 
Whether  a  mortgagee  in  possession  after  default  in  a  loan  commis- 
sioner's mortgage  may  maintaiu  ejectment,  see  Olmsted  v.  Elder,  5 
N.  Y.  144;  Pell  v.  Ulmar,  18  id!  139. 
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.  A  landlord  may  maintain  ejectment  against  anj-  one  in  possession 
after  the  determination  of  the  particular  estate  by  which  he  gained 
it,  without  notice  to  quit.  Limngston  v.  Tanner,  14  N.  Y.  64 ; 
Smith  V.  Littlefidd,  51  id.  539.  And  where  a  tenant  holds  over 
after  the  expiration  of  his  term,  the  landlord  may,  at  his  election, 
treat  him  as  a  tenant  from  year  to  year,  or  as  a  trespasser,  and  main- 
tain ejectment.  Schmjler  v.  Smiifi,  51  N.  Y.  309.  The  grantor  in 
a  deed,  on  condition  that  no  intoxicating  liquors  shall  be  manu- 
factured or  sold  on  the  premises  conveyed,  the  conveyance  to  be  void 
in  case  of  a  breach,  can  maintain  ejectment  without  demand  of  pos- 
session. Plumb  V.  Tuhbs,  41  N.  Y.  442.  Where  lands  are  con- 
veyed subject  to  certain  conditions  reserving  a  right  of  re-entry,  the 
original  gi-antor  or  his  heirs  can  maintain  ejectment.  Jackson  v. 
Topping,  1  Wend.  388 ;  Nicoll  v.  N.  Y.  &  Erie  R.  R.  Co.,  12 
N.  Y.  121.  In  such  a  case  all  the  original  grantors  or  their  heirs 
must  join  as  plaintiffs.  Cook  v.  Wardens,  eto.,  of  St.  PauVs  Church, 
5  Ilun,  293. 

The  action  lies  by  the  grantor  where  the  condition  is  that  on  vio- 
lation of  covenants,  as  not  to  erect  a  certain  structure,  the  land 
reverts  to  the  grantor.  Gilbert  v.  Peteler,  38  N.  Y.  165.  The 
action  will  lie  for  lands  admeasured  as  dower.  Borst  v.  Oriffin, 
9  Wend.  307;  Oothout  v.  Ledings,  15  id.  410;  Ellicott  v.  Mosier, 
7  N.  Y.  201.  One  in  possession  of  land  under  a  contract  of  pur- 
chase may  maintain  the  action  against  a  stranger  to  the  title,  who 
wrongfully  enters  and  withholds  jjossession.  Murphy  v.  Loomis, 
26  Hun,  659. 

A  contract  dated  at  a  future  day,  leasing  lands  for  a  term  com- 
mencing at  such  day,  gives  the  lessee,  when  the  day  arrives,  right 
of  possession  and  a  riglit  to  maintain  ejectment  against  a  stranger 
wrongfully  withholding.  Trull  v.  Granger,  8  N.  Y.  115.  Where 
a  grantor  conveys,  excepting  a  portion  included  in  a  highway,  he 
may  maintain  ejectment  against  the  parlies  for  encroaching  upon  it 
or  exclusively  occupyi'ng  it.  Etz  v.  Daily,  20  Barb.  32.  The 
actiun  lies  by  the  owner  of  the  fee  against  one  who  exclusively 
holds  part  of  a  highway.  Brown,  v.  Galley,  Hill  &  Den.  Sup. 
308.  The  owner  of  a  fee  may  maintain  ejectment  against  a  person 
having  a  private  right  of  way  over  it,  where  such  person  claims 
entire  possession.     Strong  v.  City  of  Brooklyn,  68  N.  Y.  1. 

Where  the  deed  conveying  premises  to  a  religious  corporation, 
reserved  che  right  to  build  a  basement  story  to  be  used  solely  for 
the  purposes  of  a  school,  Jield  that  ejectment  lay  in  favor  of  the  cor- 
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poration  against  persons  using  the  basement  for  other  than  school 
purposes.  The  judgment  shonld  award  possession  subject  to  the 
easement.     Beformed  Church  v.  Sohoolcroft,  65  N.  Y.  135. 

A  purchaser  at  sheriii  sale  of  the  interest  of  a  mortgagor  may 
recover  against  the  latter  in  ejectment.  Jackson  v.  Davis,  18 
How.  7.  One  who  has  been  in  possession  for  several  years  under 
color  of  title  may  recover  against  a  mere  intruder.  Jackson  v. 
Harder,  4  Johns.  202.  The  lessee  of  a  married  woman  may  main- 
tain ejectment  against  her  husband.  Vandervoort  v.  Gould,  3^ 
Ti-ans.  App.  367.  In  an  action  to  recover  property,  the  alleged 
separate  estate  of  the  wife,  she  must  sue  alone  without  her  hus- 
band. Hillman  v.Hillman,  14  How.  456;  Danby  v.  Callaghan, 
16  N.  Y.  71.  The  wifemaysue  the  husband  in  ejectment  to  recover 
the  possession  of  her  property  wrongfully  detained  by  him.  Wood 
V.  Wood,  83  N.  Y.  575;  affirming  18  Hun,  350;  Berdell  v.  Park- 
hurst,  19  id.  358. 

A  vendor  imder  contract  for  sale  of  lands  may  maintain  eject- 
ment against  a  vendee  in  possession  on  the  failure  to  comply  with 
the  contract,  and  no  demand  or  notice  to  quit  need  be  given.  Pratt 
V.  Peckham,  44  Hun,  247.  One  who  holds  an  absolute  record  title^ 
but  only  as  security  for  a  debt,  cannot,  after  the  debt  is  paid,  main- 
tain ejectment.  Sahler  v.  Signer,  37  Barb.  329.  Nor  will  the 
action  lie  when  the  title  rests  on  an  assignment  made  as  security  for 
a  debt.  Murray  v.  Walker,  31  ]^.  Y.  399.  One  who  takes  as 
security  an  assignment  of  a  contract  of  purchase  cannot,  on  default, 
maintain  ejectment  against  his  assignors.  Campbell  v.  Swan,  4S 
Barb.  109.  One  having  a  naked  contract  to  purchase,  which  is 
silent  on  the  subject  of  possession,  cannot  maintain  ejectment.  Kel- 
logg v.  Kellogg,  6  Barb.  1 16.  One  who,  at  the  request  of  the  pur- 
chaser, advances  part  of  the  purchase-money,  and  as  security  for  its 
repayment,  takes  an  absolute  conveyance  of  the  land  from  the  vendor, 
the  purchaser  taking  possession  and  occupying  the -land  as  his  own 
and  making  paj'ments  on  account  of  the  money  advanced,  is  a  mere 
mortgagee,  and  cannot  maintain  ejectment  against  such  purchaser 
until  he  has  first  foreclosed  his  equity  of  redemption.  Carr  v. 
Carr,   4   Lans.   314;  affirmed,  52  N.  Y.  251. 

An  action  of  ejectment  cannot  be  maintained  imder  a  deed,  which, 
although  absolute  on  its  face,  was  known  to  the  plaintiff,  when  he 
took  title,  to  be  intended  as  security  for  a  loan.  Berdell  v.  Berdell, 
33  Hun,  535. 

Nor  can  a  mortgagor  maintain  ejectment  against  a  mortgagee  in 
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possession,  who  has  received  rents  and  profits  sufficient  to  satisfy  the 
mortgage,  until  an  accounting  has  been  liad  and  the  rents  and  profits 
actually  applied  on  the  mortgage.  Huhhell  v.  Moulson,  53  N.Y.  225. 
A  mortgagee  in  possession  can  recover  in  ejectment  on  proof  of 
adverse  possession,  under  the  statute,  against  one  who  has  ousted 
him  from  possession.  Haley  v.  Steves,  7  State  Rep.  698,  follow- 
ing Bedall  v.  Slum,  59  N.  Y.  50. 

A  grant  of  a  right  to  erect  buildings  on  land  without  defining 
where,  or  the  space  to  be  occupied,  is  not  sufficiently  definite  to 
enable  a  lessee  to  maintain  ejectment  without  an  actual  entry  and 
location.  Jackson  v.  May,  16  Johns.  184.  Where  a  municipal  cor- 
poration acquires  title  to  land  for  a  public  purpose,  the  former  owner 
cannot  maintain  ejectment  on  the  ground  that  it  has  been  diverted. 
Sweet  V.  Buffalo,  N.  Y.  c6  P-  E.  R.  Co.,  79  N.  Y.  293 ;  affirming 
13  Hun,  643. 

The  endowed  mother  of  an  infant,  who  owns  real  estate  as  general 
guardian  of  the  infant,  with  the  rights,  powers  and  duties  of  a  guard- 
ian in  socage,  has  the  right  to  the  possession  of  such  real  estate,  and 
it  is  her  duty  to  obtain  such  possession,  and  she  may  bring  suit 
therefor,  and  employ  comisel,  and  agree  as  to  his  compensation.  In 
Re  Hynes,  105  N.  Y.  560.  The  devisee  of  an  interest  in  a  mort- 
gage cannot  maintain  ejectment,  Beal  v.  Miller,  1  Hun,  390. 
Where,  in  ejectment  by  a  lessee,  his  title  expires  during  the  action  ho 
is  entitled  to  recover  the  value  of  the  lease  from  the  time  of  un- 
lawful entry,  for  the  balance  of  his  term.  Wood/mil  v.  Rosenthal, 
61  N.  Y.  382. 

The  State  cannot  maintain  an  action  to  recover  real  estate  belong- 
ing to  a  municipality,  the  possession  of  which  has  been  wrongfully 
acquired  or  is  wrongfully  withheld.  People  v.  N.  Y.  &  Manhat- 
tan Branch  R.  R.  Co.,  84  N".  Y.  565 ;  affirming  22  Hun,  95.  As 
to  who  are  proper  or  necessary  defendants  in  ejectment,  see  author- 
ities cited  under  section  1502. 

How  action  can  he  maintained. —  Plaintiff  must  recover  on  the 
strength  of  his  own  title.  He  cannot  take  any  thing  from  defects 
in  defendant's  title.  Roggen  v.  Avery,  63  Barb.  65  ;  Richardson 
V.  Pulver,  63  id.  67 ;  Henry  v.  Reichert,  22  Hun,  394 ;  Wallace  v. 
Swinton,  64  N.  Y.  188;  Bowers  v.  Arnoux,  33  Super.  Ct.  530; 
Lamont  v.  Cheshire,  65  N.  Y.  30  ;  Doherty  v.  Matsell,  11  Civ.  Pro. 
R.  392 ;  Brady  v.  Hennion,  8  Bosw.  528 ;  Chamberlain  v.  Taylor, 
105  N.  Y.  185 ;  Buttery  v.  R.,  W.  <&  0.  R.  R.  Co.,  14  State  Rep. 
131.  The  complaint  should  aver  that  plaintiff  is  entitled  to  posses- 
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sion.  Alvord  v.  Hetzel,  2  How.  (N.  S.)  88,  and  cases  cited. 
Plaintiff  must  depend  on  the  strength  of  his  own  title,  not  on  the 
weakness  of  his  adversary,  and  must  show  his  right  to  immediate 
possession,  and  that  he  was  seized  or  possessed  of  the  premises 
within  twenty  years  before  the  commencement  of  the  action.  He 
mnst  show  possession  under  his  title,  but  such  possession  will  be  pre- 
sumed. Dohertxj  v.  Matsell,  3  State  Rep.  517.  The  possessor  of 
lands  can  be  evicted  therefrom  by  one  claiming  them  only  by  proof, 
not  only  of  title  in  the  claimant,  but  of  paramount  title.  Morey  v. 
Village  of  Troy,  12  Weekly  Dig.  55. 

A  right  of  possession  in  prmsenti  is  necessarj'  to  he  shown. 
Bryan  v.  Butts,  27  Barb.  503  ;  People,  ex  rel.,  v.  Mayor,  10  Abb. 
Ill ;  McLean  v.  McDonald,  2  Barb.  534;  Hunter  v.  Trustees  of 
Sandy  Hill,  6  Hill,  407 ;  Trull  v.  Granger,  8  N".  Y.  115  ;  DoTierty 
V.  Matsell,  11  Civ.  Pro.  R.  392.  Plaintiff  must  not  only  establish 
the  right  to  possession  in  himself,  but  show  the  defendants  in  pos- 
session, or  claiming  title,  when  the  action  was  commenced.  People 
V.  Van  Rensselaer,  9  IST,  Y.  291. 

The  burden  is  upon  the  plaintiff  of  showing  either  a  prior  actual 
possession,  or  paramount  legal  title,  and  right  to  immediate  posses- 
sion. Layman  v.  Whitiny,  20  Barb.  559 ;  Bryan  v.  Butts,  27 
id.  503;  Bartow  v.  Draper,  5  Duer,  130;  I^ierce  v.  Tuttle,  53 
Barb.  155.  K  plaintiff  has  no  title  the  title  of  defendant  is  not 
important.  Sweet  v.  Buffalo,  N.  Y.  &  P.  B.  R.  Co.,  79  N.  Y.  293. 
But  when  plaintiff  shows  prior  possession,  a  defendant  who  enters 
as  an  intruder  without  right  cannot  defend,  but  where  the  lands  are 
vacant  he  may  defend,  unless  title  is  shown  by  plaintiff.  Thomp- 
son V.  Burhans,  61  N.  Y.  52;  reversing  61  Barb.  260;  and  79  N. 
Y.  93,  reversing  15  Hun,  580. 

As  against  a  defendant  who  is  in  possession  under  a  title  which  is 
invalid,  plaintiff  may  recover  upon  proof  of  prior  occupation  and 
use,  without  proof  of  paper  title  in  himself  and  ouster  by  defendant. 
lio-pkins  v.  Mason,  42  How.  115.  But  the  general  rule  is  as  above, 
that  proof  of  title  in  plaintiff  must  be  by  possession  or  paper  title. 
Lane  v.  Gould,  10  Barb.  254  ;  Safford  v.  Hynds,  39  id.  625 ;  ChUe 
,v.  Voris,  31  id.  511;  Downing  v.  Miller,  33  id.  386.  A  prior 
possession  under  claim  of  right  prevails  over  a  subsequent  possession 
without  lawful  title,  where  no  proof  of  title  is  made  on  either  side. 
Smith  V.  Lorillard,  10  Johns.  339;  Jackson  v.  Rightmyre,  16  id. 
325.  If  plaintiff  shows  legal  title,  he  will  be  presumed  to  have  been 
in  possession  within  the  time  required  by  law,  unless  twenty  years' 
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adverse  possession  is  shown.  Porter  v.  21cGrath,  41  Super.  Ct. 
84  ;  Doherty  v.  Quinn,  3  State  Rep.  517. 

Proof  of  a  patent  from  the  State,  and  mesne  conveyances  to  him- 
self, \s prima  facie  evidence  sufficient  to  entitle  plaintiff  to  recover, 
where  the  premises  are  unoccupied.  Becker  v.  liowa^'d.  47  How. 
423;  reversed,  4  Hun,  359,  and  affirmed,  66  N.  Y.  5.  Where  one 
has  color  of  title  by  deed  to  a  farm  or  lot,  possession  of  part  is 
deemed  possession  of  the  whole,  but  this  is  not  applicable  where  the 
laud  is  a  large  tract  not  capable  of  being  used  together.  Thompson 
V.  Burhans,  61  IST.  Y.  52. 

To  recover  in  ejectment  under  a  purchase  at  a  sheriff's  sale,  on  a 
judgment  against  defendant,  the  judgment  and  judgment-roll  must 
be  shown,  and  that  defendant  was  in  possession,  and  the  title  acquired 
by  the  sheriff's  sale.  Townshendv.  Tf'e.sso?;,  4  Duer,  342  ;  DicJcen- 
son  V.  Smith,  25  Barb.  103;  Smith  v.  Colvin,  17  id.  157;  Kellogg 
V.  Kellogg^  6  id.  116.  Notice  to  quit,  or  demand  of  possession,  is 
not  necessary,  unless  the  relation  of  landlord  and  tenant  has  existed. 
Hotaling  v.  Hotaling,  47  Barb.  163  ;  Wood  v.  Wood,  18  Hun,  350  ; 
affirmed,  83  N.  Y.  575  ;  JacTison  v.  Tyler,  2  Johns.  444  ;  Jackson 
V.  Beyo,  3  id.  422 ;  Jackson  v.  Aldrich,  13  id.  106.  If  neither 
party  can  show  title,  the  one  claiming  under  the  first  possessor  may 
recover;  facts  insufficient  to  establish  an  adverse  possession  may  be 
sufficient  to  support  ejectment  against  a  third  person.  Hunter  v. 
Starin,  26  Hun,  529. 

An  undisturbed  possession  for  thirty-eight  years  is  such  title  as  will 
support  ejectment  against  one  who  had  recovered  in  a  former  eject- 
ment by  default,  and  turned  the  plaintiff  out  of  possession,  and  this, 
though  the  plaintiff's  possession  did  not  correspond  with  the  paper 
title.  Wright  v.  Bieffendorf,  3.  Johns.  269.  And  a  jjrior  possession 
for  less  than  twenty  years  will  support  ejectment  against  one  who 
shows  no  lawful  title.  Smith  v.  Lorillard,  10  Johns.  338 ;  Hop- 
kins V.  Mason,  61  Barb.  469;  Rodie  v.  Sedgwick,  35  id.  319.  It  is 
said  that  a  mere  possession,  without  claim  of  title,  will  not  support 
ejectment.  1  Gaines,  190,  n.  But  see  Murray  v.  Hazen,  2  Johns. 
22;  Murray  y.  Benn,  5  Cow.  200;  Bay  v.  Alverson,  9  Wend. 
222;  Whitney  v.  Wright,  15  id.  171  ;  Holmes  v.  Seeley,  17  id.  75. 
A  possession  for  eight  or  ten  years,  under  color  of  title,  will  support 
ejectment  against  a  mere  intruder.  Buncan  v.  Harder,  4  Johns.  202. 
But  a  mere  possessory  title  which  has  been  abandoned  will  not 
support  the  action ;  Livingston  v.  Walker,  7  Cow.  637 ;  Whitney 
V.  Wright,  15  Wend.  171 ;  and  where  possession  is  relied  on  as  *he 
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basis  of  the  action,  it  must  be  clearly  and  nnequivocally  proved. 
Ludlow  V.  Myers,  3  Johns.  388.  Defendant's  admission  that  he 
went  into  possession  under  plaintiffs,  will  enable  plaintiff  to  recover. 
Sagoharie  v.  Dohhin,  3  Johns.  223. 

When  neither  party  can  prove  a  legal  title,  the  party  showing  him- 
self, or  tliose  under  whom  he  claims,  in  prior  possession,  can  recover 
against  a  mere  intruder,  or  one  whose  title  is  founded  on  a  later  pos- 
session. Hv.nter  v.  Starin,  26  Hun,  529.  When  plaintiff  shows  an 
adverse  possession  for  twenty  years  he  is  entitled  to  recover  even 
against  a  defendant  whose  possession  for  a  less  period  is  lawful  ; 
Jackson  v.  Dieffendorf,  3  Johns.  269 ;  Jackson  v.  Oltz,  8  Wend. 
440  ;  but  adverse  possession  for  a  less  period  than  twenty  years  does 
not,  of  itself,  authorize  a  recovery  against  a  defendant  lawfully  in 
possession.  Jackson  v.  RigJitmyre,  16  Johns.  314;  Drew  v.  Swift, 
46  ISr.  Y.  204. 

What  constitutes  a  defense.  — ■  Plaintiff  cannot  recover  upon  an 
equitable  title.  Wright  v.  Douglass,  3  Barb.  554;  reversed,  2 
]Sr.  Y.  373  ;  10  Barb.  99  ;  7  N.  Y.  564  ;  Murray  v.  Walker,  31  id. 
399 ;  Peck  v.  Newton,  46  Barb.  173  ;  Potter  v.  Sisson,  2  Johns. 
Cas.  321 ;  Kemball  v.  Van  Slyck,  8  Johns.  487  ;  White  v.  Carney, 
16  id.  302  ;  Sinclair  v.  Field,  8  Cow.  543  ;  More  v.  Spellman, 
i  5  Den.  225.  The  legal  title  will  prevail  at  law  as  against.one  having 
only  an  equitable  interest.  Simons  v.  Chase,  2  Johns.  84 ;  Jackson 
V.  Pierce,  id.  221.  As  to  adverse  possession,  see  Code  Civil  Proced- 
ure, §§  362  to  375,  inclusive,  and  authorities  collated  in  Bliss'  Anno- 
tated Code.  To  make  possession  without  paper  title  a  bar  in  eject- 
ment, it  must  be  shown,  by  strict  proof,  to  have  been  hostile  in  its 
inception.  Jackson  v.  Parker,  3  Johns.  Cas.  124 ;  Brandt  v. 
.Ogden,  1  Johns.  156.  To  give  effect  to  a  claim  of  title  as  a  ground 
of  adverse  possession,  the  color  of  title  must  purport  to  be  vali<l,  but 
it  need  not  be  valid  in  fact.  Humbert  v.  Trinity  Church,  24  Wend. 
587 ;  LaPrombois  v.  Jackson,  8  Cow.  589 ;  Northrop  v.  Wright,  7 
Hill,  476  ;  Munro  v.  Merchant,  26  Barb.  383. 

The  possession  of  a  vendee,  under  an  executory  contract,  can- 
not become  adverse  until  he  has  complied  with  the  conditions  of 
his  contract  as  against  his  vendor  ;  Jackson  v.  Camp,  1  Cow.  605  ; 
then  it  may  become  adverse.  Vrooman  v.  Shepherd,  14  Barb.  441 ; 
Briggs  v.  Prosser,  14  Wend.  227.  He  may  defend  against  all  the 
world,  except  his  grantor,  before  Ids  possession  becomes  adverse  as 
to  him.  Whitney  v.  Wright,  15  Wend.  171.  A  person  hold- 
ing under  a  license  cannot   set  up  adverse  possession,  nor  can  lii- 
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grantee.  Luce  v.  Carley,  24:  Wend.  451  ;  Bdbcock  v.  Utter,  1 
Keyes,  397. 

A  tenant  cannot  plead  adverse  possession  against  his  landlord. 
Jackson,  ex  dem.  Fisher,  v.  Oreal,  13  Johns.  116  ;  Tyler  v.  Ileidorn, 
46  Barb.  439  ;  Corning  v.  Troy  Iron  &  Nail  Factory,  34  id.  48.5. 
The  claim,  in  order  to  sustain  the  defense  of  adverse  possession,, 
must  be  of  the  entire  title.  Howard  v.  Howard,  17  Barb.  GGJ ; 
Smith  V.  Burtis,  9  Johns.  180.  And  the  possession  will  nut  b^ 
deemed  adverse  to  a  party  who  has  not,  at  the  time,  the  right  of  entry 
and  possession.  Doherty  v.  Quwm,  3  State  Bep.  517.  Where  a 
fence  is  built  and  each  party  holds  and  occupies  up  to  it  as  the  line, 
possession  is  adverse.  Stuyvesant  v.  Thompkins,  9  Johns.  61 ;  Jones 
V.  Smith,  64  JST.  Y.  180.  See,  also.  Gravy  v.  Goodman,  22  id.  175. 
Possession  for  less  than  the  statutory  period  is  not  a  bar.  Robinson 
V.  Phillips,  56  N.  Y.  634 ;  Drew  v.  Stoift,  46  id.  204 ;  Jackson  v. 
Rightmyre,  16  Johns.  314.  Adverse  possession  must  be  pleaded  in 
order  to  be  available.     Hansee  v.  Mead,  2  Civ.  Proc.  175. 

The  rule  as  between,  landlord  and  tenant  that  adverse  possession 
does  not  run,  applies  only  where  the  conventional  relation  exists. 
Sands  v.  Hughes,  53  N.  Y.  287.  As  to  the  nile  with  reference  to 
purchases  at  execution  sales,  see  Jackson  v.  Bradford,  4  Wend. 
619 ;  Jackson  v.  Collins,  3  Cow.  89 ;  Jackson  v.  Totun,  4  id.  599 ; 
Jackson  v.  Grahatn,  3  Caines,  188;  Jackson  v.  Hinman,  10  Jolms. 
292 ;  Jackson  v.  Brink,  5  Cow.  483 ;  Bigloiu  v.  Finch,  11  Barb. 
498.  An  outstanding  title  will  defeat  an  ejectment  though  the 
defendant  do  not  claim  under  it.  Loop  v.  Harrington,  9  Cow.  86 ; 
Bloom  V.  Burdick,  1  Hill,  130.  But  an  intruder  cannot  set  up  title 
in  a  third  person.  Jackson  v.  Harder,  4  Johns.  202.  Such  title  to 
avail  as  a  defense  must  be  out  of  the  plaintiff  at  the  commencement 
of  the  suit.     Raynor  v.  Timerson,  46  Barb.  518. 

An  outstanding  estate  in  a  tenant  by  the  curtesy  will  defeat  eject- 
ment. Adair  v.  Lott,  3  Hill,  182 ;  Dodge  v.  Wellman,  43  How. 
427 ;  Cramer  v.  Benton,  4  Lans.  291 ;  Hiclcs  v.  Sheppard,  id. 
335 ;  Hoppough  v.  StriMle,  60  IST.  Y.  430 ;  Thompson  v.  Eglert,  1 
Hun,  484.  It  is  an  equitable  defense  that  plaintiff  received  the  legal 
title  as  security  for  moneys  advanced  by  him  to  defendant  to  enable 
him  to  i^y  for  the  premises.     Dodge  v.   Wellman,  43  How.  427. 

In  ejectment  the  conrt  will  only  grant  to  defendant  a  decree  re- 
forming the  conveyance  where  all  the  parties  are  before  the  conrt. 
Cramer  v.  Benton,  4  Lans.  291 ;  Hicks  v.  Sheppard,  id.  335. 
Evidence   of  fraud   in   obtaining   title  on   the  part   of   plaintiffs 
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grantor  is  proper  as  a  defense.  Bitter  v.  Worth,  58  N.  Y.  627. 
In  ejectment  against  a  lessee  from  the  city  of  New  York,  proof 
on  the  part  of  the  city,  which  was  admitted  to  defend,  of  exercising 
acts  of  ownership,  talking  proceedings  to  procure  title  to  the  land, 
etc.,  was  held  a  sufficient  defense  to  establish  possession  under  claim 
of  title.  Carleton  v.  Darcey,  90  E".  Y.  566 ;  reversing  46  Super.  Ct. 
484.  But  a  vendee  who  has  refused  to  accept  a  deed  under  his  con- 
tract cannot  set  up  an  outstanding  mortgage  as  a  defense.  Pierce  v- 
Tuttle,  53  Barb.  155.  If  the  plaintiff's  evidence  shows  an  outstand- 
ing title  in  a  third  person  there  can  be  no  recovery.  Reformed 
Church  V.  Schoolcroft,  5  Lans.  206.  An  equitable  mortgage  cannot 
be  set  up  to  defeat  the  legal  title.  Lowell  v.  ParJchurst,  4  Wend. 
369.  But  an  equitable  defense  may  be  set  up  and  equitable  relief 
obtained.  Glachen  v.  Brown,  39  Hun,  294;  JRequa  v.  Holmes,  26 
N.  Y.  338 ;  Traphagan  v.  Traphagan,  40  Barb.  537 ;  Cavalli  v. 
Allen,  57  N.  Y.  508 ;  Carpienter  v.  Ottley,  2  Lans.  451 ;  Pierce  v. 
Tuttle,  53  Barb.  155. 

In  an  action  by  an  heir  to  recover  an  undivided  share  of  his  an- 
cestor's estate,  the  defendant  may  set  up  as  a  defense  that  a  convey- 
ance of  other  lands  was  made  to  plaintiff  by  the  ancestor  by  way  of 
advancement.  Bell  v.  Chativplain,  64  Barb.  396.  A  tort-feasor 
cannot  set  up  a  defect  in  title  of  plaintiff,  as  assignee  in  bankruptcy, 
by  reason  of  irregularities  in  the  bankruptcy  proceedings.  Stevens 
V.  Hauser,  39  N.  Y.  302.  A  satisfied  mortgage  paid  off  by  the 
defendant  will  not  bar  ejectment.  Watson  v.  Cris,  11  Johns.  437. 
A  conveyance  in  trust  by  the  lessor  after  suit  brought  will  not 
bar  ejectment.  Walton  v.  Leggett,  7  Wend.  377.  Possession  of 
real  estate  by  a  mortgagee,  acquired  by  force  or  fraud,  will  not  con- 
stitute a  defense  in  ejectment  brought  by  the  owner.  Howell  v. 
Leavitt,  95  N.  Y.  617.  The  fact  that  a  defendant  obtained  possession 
by  force  does  not  prevent  him  from  showing  title  in  himself.  Stans- 
hery  v.  Farmer,  9  Wend.  201;  Jackson  v.  Horse,  16  Johns.  197. 
That  the  defendant  is  in  possession,  under  a  lease  from  the  assignee, 
of  an  unpaid  mortgage,  is  a  complete  defense  in  case  the  lease  was 
prior  to  the  assignment.     Porter  v.  McGr(ith,  41  Super.  Ct.  S4. 

If  defendant,  after  suit  brought,  became  assignee  of  a  mortgage 
upon  the  premises  which  became  forfeited  before  trial,  he  may  de- 
fend as  assignee  in  possession,  and  by  supplemental  pleadings  the 
suit  may  become  one  for  foreclosure  or  redemption.  3ladison 
Avemie  Baptist  Church  v.  Oliver  Street  Baptist  Chvrch,  73  JST.  Y. 
82.     Where  both  parties  claim  under  the  same  person  by  quit-claim 
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deed,  the  defendant  in  possession  may  show  that  their  common 
grantor  had  not  title.     Henry  v.  Reiohert,  22  Plun,  39i. 

Where  a  farm  is  in  the  apparent  joint  occupation  of  husband  and 
wife,  the  question  of  occupancy  is  one  for  the  jury.  Martin  v. 
Rector,  30  Hun,  138.  Wliatever  sliows  the  plaintiff  is  not  entitled 
to  immediate  possession  constitutes  a  defense  to  an  action  of  eject- 
ment. Kurkel  v.  Haley,  47  How.  75.  Proof  of  pendency  of 
another  action  between  the  same  parties,  to  recover  possession  of 
the  same  premises,  is  a  defense.  Ritter  v.  Worth,  58  N.  Y.  627 ; 
reversing  1  T.  &  C.  406. 

§  1496.  In  an  action  to  recover  real  property,  or  the  possession  thereof,  the 
plaintiff  may  demand  in  his  complaint,  and  in  a  proper  case  recover,  damages  for 
withholding  the  property. 

§  1497.  Those  damages  include  the  rents  and  profits  or  the  value  of  the  use  and 
occupation  of  the  property,  where  either  can  legally  be  recovered  by  the  plaintiff. 

As  to  the  right  to  recover  damages  for  withholding ;  see  §  1531  ; 
Vandervoort  v.  Gould,  36  N".  Y.  639.  The  former  rule,  as  stated 
in  Lamed  v.  Hudson,  57  N.  Y.  151,  was  that  rents  and  profits  are 
not  recoverable,  unless  pleaded;  they  were  there  stated  to  be  distinct 
from  damages  for  withholding,  and  it  was  held  that  a  complaint 
could  not  be  so  amended  on  the  trial  as  to  include  them ;  this  is 
changed  by  this  section.  Delisle  v.  Hunt,  36  Hun,  620.  See  57 
]Sr.  Y.  151,  supra,  commented  on  and  rule  applied  where  pleading 
in  proper  form,     dagger  v.  Lansing,  64  N.  Y.  417. 

A  claim  for  damages  for  withholding  possession  of  real  estate 
does  not  include  the  rents  and  profits  thereof  during  the  time  the 
property  has  been  wrongfully  withheld;  that  is  a  separate  and  dis- 
tinct cause  of  action.  Ijarned  v.  Hudson,  57  N.  Y.  151.  See, 
however,  Cagger  v.  Lansing,  64  id.  417;  Grout  v.  Cooper,  9  Hun, 
326 ;  Yan  Allen  v.  Rogers,  1  Johns.  Cas.  281.  But  under  the 
Code  of  Procedure,  an  action  to  recover  land  for  mesne  profits  and 
for  damages  could  be  maintained.  Livingston  v.  Tanner,  12  Barb. 
481;  Hotchkiss  v.  Auburn,  etc.,  R.  R.  Co.,  36  id.  600;  People,  ex 
rel.,  V.  Mayor,  17  How.  56 ;  Vandervoort  v.  Gould,  36  E".  Y. 
639.  And  although  the  form  of  remedy  is  changed  since  the  Revised 
Statutes,  the  principles  applicable  thereunder  to  the  recovery  of 
mesne  profits  are  still  to  be  applied  to  an  action  therefor.  Holmes 
V.  Davis,  19  N.  Y.  488. 

Tenants  in  common,  who  have  recovered  in  an  action  against  a  co- 
tenant,  could  unite  in  an  action  for  mesne  profits.  Langendyok  v. 
Rurhans,  11  Johns.  461.     An  action  for  rents  and  profits  cannot 
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be  maintained  by  one  out  of  possession.  Bockes  v.  Lansing,  74 
N.  T.  437;  affirming  13  Hun,  38.  Mesne  profits  are  defined  as 
those  received  while  the  property  is  withheld  from  its  rightful  occu- 
pant, and  when  he  recovers  possession,  the  right  to  mesne  profits  is 
said  to  follow  the  recovery.     Sedgwick  on  Damages,  vol.  1,  p.  250. 

It  is  said  that  the  damages  are  not  limited  to  the  rent.  Extra 
damages  may  be  given.  Dewey  v.  Osboi'n,  4  Cow.  338.  The  six- 
year  limitation  applies  to  the  recovery  of  mesne  profits.  Budd  v. 
Walker,  9  Barb.  493.  It  is  said  the  statute  of  limitations  need  not 
be  pleaded.  Grout  v.  Cooper,  9  Ilun,  326 ;  Jackson  v.  Wood,  24 
Wend.  443.  In  an  action  by  devisees,  their  recovery  is  limited 
to  the  time  when  their  title  accrued  ;  all  claims  for  rents  and  profits, 
prior  to  the  testator's  death,  go  to  the  personal  representatives. 
Hutchkiss  V.  Auburn,  etc.,  R.  E.  Co.,  36  Barb.  600. 

The  measure  of  damages  is  that  which  would  apply  in  an  action 
for  use  and  occupation,  what  the  premises  were  reasonably  worth 
annually,  with  interest  added ;  less  than  this  would  not  give  the 
plrtiiitifE  indemnity.  Vandervoort  v.  Gould,  36  N.  Y.  639  ;  Wood- 
hull  V.  Rosenthal,  61  id.  383;  Holmes  v.  Davis,  19  id.  488 ;  Low 
V.  Purdy,  2  Lans.  422.  When  a  defendant  delivers  possession,  he 
must  also  deliver  possession  of  the  growing  crops.  Lane  v.  King, 
8  Wend.  584 ;  Jackson  v.  Stone,  13  Johns.  447 ;  Morgan  v.  Var- 
rick,  8  Wend.  587 ;  Samson  v.  Rose,  65  N.  Y.  411.  As  to  the 
method  of  apportioning  mesne  profits,  see  Woodhull  v.  Rosenthal, 
61  N.  Y.  382. 

When  the  plaintiffs,  in  an  action  of  ejectment,  claim  mesne  profits, 
it  is  too  late  on  the  trial  to  object  to  the  form,  and  want  of  particu- 
larity and  certainty,  with  which  the  allegations  with  respect  thereto 
are  made.      Candee  v.  Burke,  10  Plun,  350. 

§  1498.  A  mortgagee,  or  his  assignee  or  other  representative,  cannot  maintain 
such  au  action,  to  recover  the  mortgaged  premises. 

The  remedy  by  ejectment  was  formerly  used  by  mortgagees  to 
recover  possession  of  the  mortgaged  preinises  after  defaitlt  hj  the 
mortgagor.  Prior  to  the  Revised  Statutes  that  was  the  rule  in  this 
State.  The  present  section  is  a  re-enactment  of  2  R.  S.  312.  The 
statute  is  cited  or  commented  upon.     Packer  v.  R.  '&  S.  R.  R.  Co., 

1 7  N.  Y.  .283  ;  Trimm  v.  Marsh,  54  id.  599  ;  Madison  Aven  ue 
Baptist  Church  v.  Oliver  Street  Bajjtist  Church,  73  id.  82  ;  Den- 
7iing  V.  Fisher,  20  Hun,  178.  But  on  the  other  hand,  a  mortgagor 
in  default  may  have  ejectment  against  an  intruder  or  one  claiming 
under  a  void  deed,  as  he  has  the  right  of  possession  against  every  one 
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except  the  mortgagee  in  possession.  Olmsted  v.  Elder,  5  N.  Y. 
114.  The  rule  preventing  a  mortgagee  from  maintaining  ejectment 
applies  to  a  deed  absolute  on  its  face,  but  held  as  security.  Murray 
V.  Walker,  31  N.  Y.  399 ;  Oarr  v.  Oarr,  52  id.  251.  The  pro- 
vision of  the  statute  embraces  every  description  of  mortgage  which, 
prior  to  the  Revised  Statutes,  could  have  been  made,  and  it  is  not 
Confined  to  instruments  accompanied  by  a  bond  or  other  security  for 
the  payment  of  money  and  which  contain  a  power  of  sale.  Stew- 
art V.  HutcMns,  13  Wend.  485  ;  affirmed,  6  Hil],  143. 

One  who  takes  an  assignment  of  the  purchaser's  interest  in  an  ex- 
ecutory contract  for  lands  as  security  for  a  debt,  cannot,  on  default, 
recover  possession  of  the  lands  fi'om  his  assignor.  Such  an  assign- 
ment is  in  the  nature  of  a  mortgage  and  may  be  foreclosed  in  equity  ; 
but,  to  recover  possession  in  ejectment,  plaintiff  must  show  a  legal 
title.  Campbell  v.  Swan,  48  Barb.  109.  See  Meigs  v.  Willis,  66 
How.  466  ;  Holcomhe  v.  Holconibe,  2  Barb.  20. 

§  1499.  Sucli  an  action  cannot  be  maintained,  in  a  case  wliere  an  action  for 
dower  may  be  maintained,  as  prescribed  in  article  tliird  of  tliis  title. 

The  remedy  for  dower  is  provided  by  article  3  of  title  1  of 
chap.  XIV  of  the  Code,  and  provisions  of  that  article  supersede 
2  R.  S.,  §  2,  allowing  ejectment  for  dower. 

^  1500.  Where  two  or  more  persons  are  entitled  to  the  possession  of  real  prop- 
erty, as  joint  tenants  or  tenants  in  common,  one  or  more  of  them  may  maintain 
such  an  action,  to  recover  his  or  their  undivided  shares  in  the  property,  in'  any 
case  where. such  an  action  might  be  maintained  by  all. 

This  provision  is  new  and  designed  to  settle  conflicting  decisions 
on  the  subject.  The  authorities,  before  its  enactment,  must  be  con- 
sidered in  the  light  of  this  section  as  it  now  stands.  Tenants  in 
common  may  bring  a  joint  action  in  ejectment.  Yanderburg  v. 
Bradt,  2  Gaines,  169  ;  Cole  v.  Irvine,  6  Hill,  634 ;  Malcolm  v. 
Rogers,  5  Cow.  188.  In  ejectm.ent  for  breach  of  a  condition  subse- 
quent, all  the  original  grantors  or  their  heirs  should  join.  CooTc  v. 
St.  Paul's  Church,  5  Hun,  293 ;  affirmed,  67  N".  Y.  594. 

Ejectment  for  property  belonging  to  a  firm  should  be  brought  in 
tlie  name  of  all  the  persons  in  whom  the  legal  title  is  vested.  Sedg- 
wick &  Wait  on  Titles  to  Land,  §  221.  One  of  six  heirs  may  main- 
tain an  action  of  ejectment  to  recover  an  undivided  sixth.  Greger 
v.  MoLaury,  41  N.  Y.  219 ;  affirming  51  Barb.  642  ;  Lord  South- 
ampton V.  Sample,  1  Johns.  Cas.  231.  In  ejectment  for  lands  held 
in  common,  it  is  not  necessary  that  all  the  tenants  in  common  should 
unite  in  the  action.  Kellogg  v.  Kellogg,  6  Barb.  116.  But  it  was 
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held,  before  the  present  Code,  that  where  there  are  several  tenants 
in  common,  a  joint  action  of  ejectment  could  not  be  maintained  by 
two  or  more  less  than  the  whole  number ;  they  must  all  join  oi 
bring  separate  actions.  If  one  or  more  refuse  to  join  they  must 
be  made  defendants.  Hasbrouch  v.  Bunoe,  62  IST.  Y.  475.  Thei-e 
cannot  properly  be  joined  several  plaintiffs  claiming  under  distinct 
titles  for  distinct  interests.  People,  ex  rel.,  v.  Mayor,  10  Abb.  111. 
Two  persons,  each  of  whom  claims  the  whole  of  a  piece  of  land 
by  a  title  hostile,  cannot  unite  as  plaintiffs  in  ejectment,  against  a 
third  party  in  possession,  and  set  forth  the  title  of  each  plaintiff  in 
a  separate  count.  Hublell  v.  Lerch,  58  N.  T.  237.  One  tenant  in 
common  cannot  maintain  ejectment  against  his  co-tenant  without 
proof  of  actual  ouster,  or  some  act  amounting  to  a  total  denial  of 
his  right.  Sharp  v.  Ingraham,  4  Hill,  116;  Edwards  v.  Bishop,  4 
N.  Y.  61.  It  is  sufficient  if  the  possession  is  adverse  and  exclusive. 
Clason  V.  RanTcin,  1  Duer,  337 ;  Church  of  North  Greig  v.  John- 
son, 66  Barb.  119.  But  heirs  obtaining  exclusive  possession  from 
tlieir  ancestor  cannot  set  up  adverse  possession  against  co-heirs. 
Phelan  v.  Kelly,  25  Wend.  389. 

To  establish  au  adverse  possession  by  one  tenant  in  common,  such 
as  will  affect  the  ouster  of  his  co-tenant,  notice  in  fact  to  the  latter, 
of  the  adverse  claim,  is  required,  or  unequivocal  acts,  open  and  pub- 
lic, making  the  possession  so  visible  and  hostile,  exclusive  and  noto- 
rious, that  notice  may  fairly  be  presumed.  Cuhier  v.  Rhodes,  87 
N.  Y.  348.  This  was  an  action  of  partition,  but  the  principle  is  dis- 
cussed, and  the  following  authorities  collated  and  commented  on : 
Florence  v.  Hopkins,  46  I^.  Y".  182 ;  Clapp  v.  Bromagham,  9  Cow. 
530 ;  ClarJc  v.  Crego,  47  Barb.  617 ;  Phelan  v.  Kelly,  25  Wend. 
395  ;  Gri7n  v.  Dyar,  3  Duer,  354 ;  Smith  v.  Burtis,  9  Johns.  174 ; 
Jachson  v.  Brinh,  5  Cow.  483;  JacTcson  v.  Tibhitts,  9  id.  241; 
Miller  v.  Piatt,  5  "Duer,  272 ;  Siglar  v.  Van  Riper,  10  Wend.  419. 

§  1501.  {Amended,  1882.]  Such  an  action  may  be  maintained  by  a  grantee,  Ms 
lieir  or  devisee,  in  the  name  of  the  grantor,  or  his  heir,  where  the  conveyance, 
under  which  he  claims,  is  void  because  the  property  conveyed  was  held  adversely 
to  the  grantor.  The  plaints  must  be  allowed  to  prove  the  facts  to  bring  the  case 
within  this  section.  In  such  an  action  a  judgment  against  the  plaintiff  shall  not 
award  costs  to  the  defendant;  but  when  the  defendant  is  entitled  to  costs,  as  pre- 
scribed in  section  three  thousand  two  hundred  and  twenty-nine  of  this  act,  they 
may  be  taxed,  and  the  person  who  maintained  the  action  in  the  plaintiff's  name 
may  be  compelled  to  pay  the  same  as  prescribed  in  section  three  thousand  two 
hundred  and  forty-seven  of  this  act. 

As  to  what  constitutes  adverse  possession  under  the  statute,  see 
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Dawley  v.  Brown,  21  Alb.  L.  J.  134;  Higinbotham  v.  Stoddard,  72 
N.  Y.  91 ;  Matter  of  Department  of  Public  Parks,  73  id.  560. 
The  authorities,  under  the  Revised  Statutes  and  the  Code  of  Civil 
Procedure,  held  that  the  grantor,  in  a  conveyance  of  premises,  held 
adversely,  could  maintain  ejectment,  notwithstanding  such  deed,  and 
that  a  recovery  by  iiiin  would  inure  to  the  benefit  of  his  grantee, 
such  deed  being  valid  against  all  the  world  except  the  person  hold- 
ing adversely.  Jackson  v.  Yredenhurgh,  1  Johns.  159 ;  Williams 
V.  Jackson,  5  id.  489  ;  Livingston  v.  Proseus,  2  Hill,  526 ;  Hamil- 
ton V.  Wright,  37  N.  Y.  502.  See,  also,  for  decisions  under  section 
111  of  Code  of  Procedure,  for  which  this  is  a  substitute,  Lowber  v. 
Kelly,  9  Bosw.  494 ;  Towle  v.  Smith,  2  Eobt.  489. 

The  grantee  of  land  held  adversely  to  the  grantor  cannot  main- 
tain ejectment  in  his  own  name.  Lowber  v.  Kelly,  supra.  Such 
an  action  does  not  abate  by  the  death  of  the  grantee.  It  may  be 
continued  by  his  devisees.  Ward  v.  Reynolds,  25  Hun,  385.  It 
is  no  defense  in  an  action  of  ejectment  brought  for  the  benefit  of 
grantees  in  the  name  of  the  grantor,  that  the  deed  to  the  grantees 
was  given  in  violation  of  the  statute  against  sale  of  lands  held 
adversely.  If  the  deed  is  void,  the  grantor's  title  remains  valid  arid 
effectual,  and  he  may  rely  upon  it  against  trespassers  and  occupants 
without  title.  If  it  be  only  void  as  to  the  defendants,  and  good  as 
to  the  other  parties,  the  Code  allows  an  action  in  the  name  of  the 
grantor  for  the  benefit  of  the  grantee,  and  in  either  event  the 
grantor's  title  can  be  asserted  and  established.  Chamberlain  v. 
Taylor,  92  N.  Y.  348 ;  reversing  26  Hun,  601.  The  section  adds 
nothing  to  the  right  of  the  grantor,  and  where  the  grantor  did  not 
have  such  an  estate  in  the  lands  as  to  maintain  the  action,  it  cannot 
be  maintained  for  the  benefit  of  his  grantee.  Chamberlain  v. 
Taylor,  105  N.  Y.  185.  "Where  a  deed  from  several  tenants  in 
common  is  void  by  reason  of  adverse  possession  in  a  third  person 
claiming  under  a  title  hostile  to  the  grantors,  the  grantee  under  the 
void  deed  may  maintain  an  action  of  ejectment  in  the  name  of 
his  grantors,  and  he  is  authorized  to  use  their  names  without  special 
consent.  Hasbrouch  v.  Bunoe,  62  N.  Y.  475 ;  followed  Ward  v. 
Reynolds,  25  Hun,  385.  As  to  when  action  is  properly  brought  in 
name  of  grantor,  see  Van  Yoorhis  v.  Kelly,  31  Hun,  293.  A 
conveyance  made  under  an  order  of  the  court  is  not  within  the 
statute.  Christie  v.  Gage,  71  JST.  Y.  189.  The  right  to  bring  the 
action  in  the  name  of  the  grantor  is  limited  to  the  first  grantee,  and 
does  not  extend  to  a  remote  grantee  of  the  premises,  and  the  action 
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must  be  brought  in  the  name  of  tlie  individual  grantor  bringing 
it,  and  plaintiff  must  stand  or  fall  by  his  title.  Smith  v.  Long,  12 
Abb.  N.  C.  113.     But  see  language  of  section  as  it  now  stands. 

Where,  after  an  assignment  in  bankruptcy,  the  assignor's  inter- 
est as  a  tenant  in  common  is  set  ofE  to  him  in  an  action  of  partition 
to  which  the  assignee  is  not  a  party,  a  subsequent  purchaser  at  a 
sale  by  the  assignee  of  the  assignor's  undivided  interest,  cannot 
maintain  ejectment  for  the  benefit  of  his  grantee  against  the  grantee 
of  the  assignor  for  the  recovery  of  a  particular  pa)'cel.  Smith  v. 
Whittemore,  15  Week.  Dig.  70.  The  amendment  of  1882  rela- 
tive to  costs,  renders  obsolete  Hamilton  v,  Wright,  37  N.  Y.  502. 

§  1502.  Where  tlie  complaint  demands  judgment  for  the  immediate  possession 
of  the  property,  if  the  property  is  actually  occupied,  the  occupant  thereof  must 
be  made  defendant  in  the  action.  If  it  is  not  so  occupied,  the  action  must  he 
brought  against  some  person  exercising  acts  of  ownership  thereupon,  or  claiming 
title  thereto,  or  an  interest  therein,  at  the  time  of  the  commencement  of  the 
action. 

§  1503.  In  either  of  the  cases  specified  in  the  last  section,  any  other  person 
claiming  title  to,  or  the  right  to  the  possession  of,  the  real  property  sought  to  be 
recovered,  as  landlord,  remainderman,  reversioner,  or  otherwise,  adversely  to  the 
plaintiff,  may  be  joined  as  defendant  in  an  action  therefor. 

If  the  premises  are  actually  occupied,  the  occupant  must  be  made 
defendant."  People  v.  Amhrecht,  11  Abb.  97;  Tat/lor  v.  Crane, 
15  How.  358;  Lucas  v.  Johnson,  8  Barb.  21:4;  Pulenv.  Reynolds, 
32  How.  353 ;  Banijer  v.  Einpie,  5  Hill,  43  ;  Schuyler  v.  Marsh,  37 
Barb.  350.  It  must  be  an  occupation  against  the  plaintiff.  Strong 
v.  City  of  Brooklyn,  68  N.  Y.  1.  If  the  premises  are  not  occu- 
pied, the  action  may  be  brought  against  one  claiming  adversely  to 
him.  Aleel  v.Van  Gelder,  36  K  Y.  513;  Carter  v.  LIunt, -kO 
Barb.  89.  The  occupation  must  be  actual.  Allen  v.  Dunlap,  42 
Barb.  585.  A  church  edifice  used  and  occupied  by  a  religious 
society,  is  deemed  to  be  occupied  by  the  corporation  and  not  by 
the  trustees.  Lucas  v.  Johnson,  supra.  It  is  said  in  I'eople  v.  Mayor 
of  New  TorTc,  28  Barb.  240,  that  if  the  premises  are  actually  occu- 
pied by  a  tenant,  the  action  must  be  against  the  tenant  and  not 
against  the  corporation.  A  soldier  of  the  United  States  in  charge 
>mder  his  superior  officers,  is  not  an  actual  occupant.  People  v. 
Amhreoht,  11  Abb.  97;  affirmed,  24  How.  610,  n.  If  land  is  occu- 
pied, ejectment  must  be  against  the  person  actually  possessing  it, 
though  as  a  mere  servant.  But  if  no  one  lives  on  the  land,  and 
the  servant  tills  it  for  his  employer,  the  latter  must  be  sued.  Shaver 
\.  McGraw,  12  Wend.   558.     Ejectment  for  entering  and  unlaw- 
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fully  holding  land  will  not  lie  against  a  person  who  is  not  in  pos- 
session himself,  or  by  his  servant  though  he  has  given  a  lease  of 
it  and  it  is  occupied  by  the  lessee  Champlain,  etc.,  R.  B.  Co.  v. 
Valentine,  19  Barb.  tlSl.  A  person  not  in  possession  of  property, 
though  claiming  an  interest  therein,  is  not  a  necessary  party.  Van 
Buren  v.  Gockburn,  14  Barb.  118. 

TVhere  the  landlord  stated,  when  the  summons  and  complaint  were 
served  upon  liim,  that  he  hved  in  and  was  in  possession  of  the  house, 
and,  upon  the  faith  of  this,  service  was  made  on  him,  he  is  estopped 
from  denying  his  actual  possession.  Finnegan  v.  Carraher,  47 
X.  Y.  493 ;  affirming  61  Barb.  252.  It  was  said  that  a  railroad 
company  which  has  its  track  on  a  street  but  does  not  occupy  the 
whole  of  it  is  not  an  actual  occupant.  Redfield  v.  Utioa,  etc.,  R.  R. 
Co.,  25  Barb.  54.  But  it  is  said  that  ejectment  lies  against  a  rail- 
road company  for  laying  its  rails  over  land  dedicated  by  plaintiff 
Lo  public  use  as  a  street  and  running  its  cars  thereon.  Carpenter 
V.  0.  cb  W.  R.  R.  Co.,  24  JSl.Y.  655,  overruling  25  Barb.  .  The 
same  rule  is  also  held  in  Adams  v.  S.  tfi  C.  R.  R.  Co.,  10  K  T.  328 ; 
reversing  11  Barb.  414;  Williams  v.  iY.  Y.  C.  R.  R.  Co.,  16  JSl. 
Y.  97;  Wager  v.  T.  &  U.  R.  R.  Co.,  25  id.  526.  When  brought 
against  a  person  claiming  title  it  must  be  upon  something  more 
tiian  an  idle  declaration  that  he  owns  the  land.  Fosgate  v.  Her- 
kimer  Mfg.  Co.,  12  N.  Y.  580;  Banyer  v.  Empie,  5  Hill,  48; 
Abeel  v.  Van  Gelder,  36  N.  Y.  513  ;  Lucas  v.  Johnson,  8  Barb. 
244.  It  is  sufficient  that  a  party  claims  and  defends  the  title  of 
tlie  tenant  in  possession.  Aheel  v.  Van  Gelder,  36  N.  Y.  513 ; 
Finnegan  v.  Carraher,  47  id.  493.  Ejectment  lies  against  one  who 
enters  into  possession  with  the  assent  of  another  under  a  contract 
to  purchase,  after  default  i-n  payment  of  purchase-money.  Pierce  v. 
Tuttle,  53  Barb.. 155;  Rowers  v.  Ingraham,  3  id.  676.  Where  the 
defendant  claims  title  under  and  by  virtue  of  a  deed  executed  to 
him  as  receiver  by  a  corporation,  by  order  of  the  court,  the  deed 
suffices  to  show  title  in  defendant  sufficient  to  maintain  ejectment 
against  him.  The  rule  is  reiterated  that  no  person  should  be  made 
defendant  except  the  party  in  actual  and  exclusive  possession. 
Schuyler  v.  Marsh,  receiver,  etc.,  37  Barb.  350 ;  citing  Ensign  v. 
Sherman,  14  How.  439  ;  Waller  v.  Lochwood,  28  Barb.  228  ;  Sand- 
ers V.  Leary,  16  How.  308.  It  lies  against  a  tenant  for  life  liold- 
ing  over  witliont  notice  to  quit.  Livingston  v.  Tanner,  14  N".  Y. 
64.  It  does  not  lie  against  a  mrirtgagce  in  possession  after  default, 
nor  against  his  assignee.     Randidl  v.   Ruah,  2  Abb.  307 ;   Bolton 
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V.  Brewster,  32  Barb.  389 ;  St.  John  v.  Bumpstead,  17  id.  100. 
It  will  lie  in  favor  of  the  reversioner  or  person  purchasing  his  in- 
terest on  execution  against  the  heirs  of  the  life  tenant  holding  over 
after  his  death.  Nims  v.  Sabine,  44  How.  2.52.  It  will  not  lie 
against  one  who  has  made  improvements,  relying  on  a  parol  agree- 
ment as  to  boundary  line.  Corhhill  v.  Landers,  44  Barb.  218. 
The  action  will  lie  against  a  corporation.  Dater  v.  Troy,  etc., 
Tarn])i'ke  Co.,  2  Hill,  629.  An  infant  may  be  sued  in  ejectment. 
McCoon  V.  Smith,  3  Hill,  147.  But  if  made  a  defendant  because  he 
claims  an  interest  in  the  premises  and  he  answers  denying  such  in- 
terest, if  there  is  no  evidence  to  support  the  allegation  as  to  such 
interest,  it  is  error  to  render  judgment  against  him.  Sisson  v.  Cum- 
inings,  106  JS".  Y.  56.  In  Stewart  v.  Patrick,  68  id.  450,  it  was 
held  that  where  a  husband  went  into  possession,  under  claim  of  title 
in  himself  and  wife  as  joint  tenants,  both  were  proper  parties.  She 
did  not  disclaim  title  when  possession  was  demanded  but  refused 
to  deliver  possession.  It  was  said  by  the  court  that  she  was  prop- 
erly joined  as  one  claiming  title  and  possession,  and  the  action 
would  have  been  defective  had  she  been  omitted  as  a  party.  But 
generally  a  married  woman  ought  not  to  be  joined  with  her  husband 
when  he  is  in  possession.     Rose  v.  Bell,  38  Barb.  25. 

When  a  party  claims  to  own  unoccupied  premises  and  has  con- 
ti'acted  to  sell  them  to  others  who  are  exercising  acts  of  ownersliip 
over  them,  the  plaintiff  may  elect  to  make  such  purchasers  defend- 
ants. Edwards  v.  Tanner  Wire  Ins.  Co.,  21  Wend.  467.  When 
in  an  action  against  several  defendants  it  appears  they  occupy,  in 
severalty,  distinct  portions  of  the  premises,  he  may  elect  against 
which  he  will  proceed.  Dillaye  v.  Wilson,  43  Barb.  261 ;  Fos- 
gate  v.  Herlnmer,  etc.,  Maoiuf.  Co.,  9  id.  287.  Several  occupants 
of  a  building,  although  occupying  different  portions,  may  be 
joined  in  an  action  of  ejectment.  Pearce  v.  Ferris,  10  N.  Y.  280. 
As  to  whether  the  action  survives,  see  Mosely  v.  Mosely,  11  Abb. 
105.  As  to  effect  of  change  of  occupancy  pending  suit,  it  appears 
that  the  cause  of  action  cannot  be  transferred  to  the  new  occupant 
and  he  cannot  be  substituted  as  a  party.  Mosely  v.  Albany  tt  N.  P. 
/?.  Co.,  14  How.  71.  When  suit  is  brought  against  a  tenant  the 
landlord  may  be  let  in  to  defend.  Shaver  v.  JIcGraiv,  12  Wend. 
558.  See  Stiles  v.  Jackson,  1  id.  316.  To  entitle  a  person  to  be 
admitted  to  defend,  he  must  ordinarily  show  that  a  privity  of  ?h- 
terest  existed  between  him  and  the  defendant  when  the  action  com- 
menced, and  that  the  possession  was  then  consistent  with  and  con- 
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iiected  with  the  possession  of  the  latter,  and  liable  to  be  divested  or 
disturbed  by  a  claim  adverse  to  that  possession.  Jackson  v.  McEvoy, 
1  Caines,  151.  Tenants  in  common  of  the  defendant  will  not  be 
admitted  to  defend  unless  they  show  that  they  are  interested  in  the 
result  of  the  suit.  Jackson  y.  White,  2  Cow.  585.  One  who  claims 
in  opposition  to  the  title  of  the  defendant  cannot  be  admitted  as  a 
co-defendant.     Jackson  v.  Flint,  2  Cow.  594. 

Where  infant  remaindermen  neither  claim  title  to  or  the  right  to 
the  possession  of  the  land  in  controversy,  nor  do  any  act  in  hostility 
to  plaintiff's  title,  they  are  not  proper  parties  to  an  action  of  eject- 
ment.   Sisson  V.  Ciimmings,  8  State  Rep.  573  ;  S.  C,  106  N.  Y.  56. 

In  ejectment,  persons  who  have  claims  against  the  property,  nomi- 
nal or  real,  analogous  to  a  lease  by  virtue  of  a  tax  title,  are  not  proper 
parties.  Pixley  v.  Rockwell,  1  Sheldon,  267.  Mortgagees  being 
also  purchasers  under  a  subsequent  foreclosure  of  their  mortgage, 
may  be  joined  with  the  tenant  in  possession  under  them,  as  defend- 
ants in  ejectment,  brought  by  one  claiming  under  the  mortgage,  on 
the  ground  that  the  mortgage  was  void  for  usury.  More  v.  Deyoe, 
22  Hun,  208. 

A  defendant,  in  an  action  of  ejectment,  is  not  entitled  to  have 
additional  parties  brought  into  the  action  by  setting  up  an  equitable 
defense.      Wehster  v.  Bond,  9  Hun,  437. 

A  person  is  properly  made  a  party  who  is  alleged  to  be  in  pos- 
session of  part  of  the  property  under  the  other  defendants.  Bank 
V.  Levinus,  5  Civ.  Proc.  368. 

In  an  action  of  ejectment,  a  mortgagee  applied  to  be  made  de- 
fendant on  the  ground  of  collusion  between  plaintiff  and  defend- 
ant to  allow  plaintiff  to  take  judgment.  Held,  that  the  mortgagee 
had  no  interest  in  the  controversy  and  that  the  application  was  prop- 
erly denied.     lioherts  v.  Imway,  51  Super.  Ct.  531. 

§  1504.  When  six  montlis'  rent  or  more  is  in  arrear,  upon  a  grant  reserving 
rent,  or  upon  a  lease  of  real  property,  and  the  grantor  or  lessor,  or  his  heir,  dev- 
isee, or  assignee,  has  a  subsisting  right  by  law  to  re-enter  for  the  failure  to  pay 
the  rent,  he  may  maintain  an  action  to  recover  the  property  granted  or  demised, 
without  any  demand  of  the  rent  in  arrear,  or  re-entry  on  the  property. 

§  1505.  Where  a  right  of  re-entry  is  reserved  and  given  to  a  grantor  or  lessor 
of  real  property,  in  default  of  a  sufficiency  of  goods  and  chattels  whereon  to  dis- 
train for  the  satisfaction  of  rent  due,  the  re-entry  may  be  made,  or  an  action  to 
recover  the  property  demised  or  granted,  may  be  maintained,  by  the  grantor  or 
lessor,  or  his  heir,  devisee,  or  assignee,  at  any  time  after  default  in  the  pajanent 
of  the  rent ;  provided  the  plaintiff,  at  least  fifteen  days  before  the  action  is  com- 
menced, serves  upon  the  defendant  a  written  notice  of  his  intention  to  re-enter, 
personally,  or  by  leaving  it  at  his  dwelling-house  on  the   premises,  with  a  person 
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of  suitable  age  and  discretion  ;  or,  if  tlie  defendant  cannot  be  ,foand  with  duo 
diligence,  and  has  no  dwelling-house  on  the  premises,  whereat  a  person  of  suit- 
able age  and  discretion  can  be  found,  by  posting  it  in  a  conspicuous  place  on  the 
premises. 

Notice  to  Quit. 

Please  take  notice  that  you  are  hereby  required  to  surrender  and 
deliver  up  possession  of  (liere  describe  premises  briefly),  and  that  I 
intend  to  re-enter  and  take  possession  of  said  premises  on  the  1st  day 
of  July,  1888.  This  notice  is  given  pursuant  to  section  1505  of  the 
Code  of  Civil  Procedure. 
Dated  Jime  13,  1888.  John  B.  VanAnden, 

Landlord. 
To  Joseph  H.  Devoe, 

Tenant. 

Either  the  grantor  of  a  lease  in  fee  reserving  rent,  or  his  assignee 
of  the  rent,  may  maintain  ejectment  upon  non-payment  of  the 
stipulated  rent.  Tyler  v.  Heidorn,  46  Barb.  439  ;  Van  Rensselaer 
V.  Slingerland,  26  IS".  Y.  580.  Ejectment  for  non-payment  of  rent  is 
not  limited  to  rent-service,  but  applies  to  all  cases  where  there  veas  a 
right  to  re-enter  at  common  law.  Yan  Rensselaer  v.  Ball,  19  N.  Y. 
100.  But  it  is  said  it  is  not  proper  unless  the  lease  gives  a  right  of 
re  entry.  Yan  Rensselaer  v.  Jewett,  2  N.  Y.  141.  In  Parmelee  v. 
Oswego,  etc.,  R.  R.  Co.,  6  id.  74,  it  is  held,  that,  upon  breach  of 
a  condition  annexed  to  a  lease  for  years,  the  estate  ceases  without 
entry,  and  the  lessor,  or  any  one  succeeding  to  the  estate,  may  have 
ejectment  to  recover  possession,  except  where  the  lease  expressly 
provides  that  the  lessor  shall  enter.  In  an  action  to  recover  pos- 
session for  non-payment  of  rent,  a  demand  need  not  bo  alleged,  or 
notice  of  intention  to  re-enter.  Mayor  v.  Campbell,  18  Barb.  156. 
In  Martin  v.  Rector,  43  Hun,  371,  it  is  held,  that  to  maintain  eject- 
ment by  re-entry  for  non-payment  of  rent  reserved  in  a  lease,  and 
an  insufticiency  of  goods  whereon  to  distrain,  as  provided  by  such 
lease,  it  is  necessary  to  allege  and  prove  the  giving  of  the  fifteen 
days'  notice  provided  for  bj'  this  section.  Ejectment  for  non-pay- 
ment of  rent  lies  by  the  assignee  of  the  lease ;  Main  v.  Green,  32 
Barb.  448 ;  or  by  the  personal  representatives  of  assignee  of  a  life 
lease.     2losher  v.   Tost,  33  Barb.  277. 

Ejectment  for  rent  cannot  be  maintained  where,  by  summary  pro- 
ceedings, the  lease  has  been  terminated.  Stuyvesant  v.  Grissler,  12 
Abb.  (N.  S.)  6.  Where  thetenantsof  alargc  tract  partitioned  among 
themselves,  without  the  privity  of  the  landlord,  it  must  appear  that 
there  was  not  a  sufficient  distress  upon  anj'  part,  before  he  can 
maintain  ejectment  upon  any  part.    Jachion  v.  Wychoff,  5  Wend.  53. 
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The  provision  requiring  notice  of  intention  to  re-enter  may  bo 
waived  by  a  provision  in  the  lease,   tliat,   "if  the  yearly  rent  is 
not  paid  at  the  time  appointed,  the  landlord  may  re-enter  on  tlie 
premises  and  repossess  them."     Hosford  v.   Ballard,  39   N.   Y 
147. 

After  forfeiture  has  accrued  for  non-payment  of  rent,  it  may  be 
waived  by  the  lessor,  by  acts  as  well  as  words,  and  it  will  be  so 
waived,  and  the  right  of  action  lost,  if  he  then  does  any  act  which 
amounts  to  an  acknowledgment  of  an  existing;  tenancy,  as  reccivini; 
rent  due  at  a  subsequent  quarter ;  Collins  v.  Ilasbrouck,  56  N.  Y. 
157 ;  or,  if  he  distrains  for  that  in  arrear,  or  receives  such  arrears, 
and  gives  a  receipt  therefor,  in  which  he  calls  the  party  paying  his 
tenant.  Jackson  v.  Sheldon,  5  Cow.  448.  If  the  landlord  is  igno- 
rant of  the  forfeiture,  the  receipt  of  rent  is  no  waiver.  Jachson  v. 
Brownson,  7  Johns.  227.  It  is  also  held,  that  the  receipt  of  rent  is 
not  a  waiver,  unless  such  rent  accrued  after  forfeiture,  and  then  it 
validates  the  lease  only  to  the  time  of  payment.  But,  that,  if  the 
lessor,  with  a  full  knowledge  of  the  forfeiture,  accepts  rent  which 
fell  due  after  that  event,  he  waives  such  forfeiture.  Jack.son  v. 
Allen,  3  Cow.  220.  A  devisee  of  one  who  has  granted  land  in  fee, 
subject  to  rent,  cannot  maintain  ejectment  for  rent  accruing  prior 
to  the  death  of  the  testator,  but  only  for  what  lias  accrued  since. 
Van  Rensselaer  v.  Hayes,  5  Den.  477.  The  lessor  is  presumed  to 
have  taken  possession  at  the  time  of  the  service  of  the  complaint,  and 
when  he  takes  possession  at  the  termination  of  the  action,  such  pos- 
session relates  back.  Samson  v.  Hose,  65  N.  Y.  411.  In  ejectment 
for  rent  the  tenant  may  show  a  partial  eviction  from  the  easement  by 
way  of  counter-claim,  and  is  not  put  to  his  cross  action.  Blair  v. 
Claxton,  18  N.  Y.  529.  Proof  of  actual  entry  or  demand  of  posses- 
sion is  not  necessary  before  bringing  ejectment,  where  the  condition 
of  the  lease  is  forfeited.  Hosford  v.  Ballard,  39  N.  Y.  147 ;  Cruger 
V.  McLaury,  41  id.  219;  Plumb  v.  TuVbs,  id.  442.  Distress  being 
abolished,  the  provision  making  the  absence  of  sufficient  property  a 
condition  of  re-entry  for  non-payment  of  rent,  ceases  to  be  operative. 
Van  Rensselaer  v.  Snyder,  13  N.  Y.  299.  The  following  are  the 
provisions  of  the  Revised  Statutes  still  in  force,  relating  to  notice  to 
tenant  as  a  condition  precedent  to  ejectment  (7th  ed.,  p.  2201) : 

§  7.  Wherever  there  is  a  tenancy  at  will,  or  by  sufferance,  created  by  the  ten- 
ant's holding  over  his  term,  or  otherwise,  the  same  may  be  terminated  by  the 
landlord  giving  one  month's  notice,  in  writing,  to  the  tenant,  requiring  him  to 
remove  therefrom. 
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§  8.  Such  notice  shall  be  served  by  delivering  the  same  to  such  tenant,  or  to 
some  person  of  proper  age,  residing  on  the  premises,  or  if  the  tenant  cannot  be 
found,  and  there  be  no  such  person  residing  on  the  premises,  such  notice  may  be 
served  by  affixing  the  same  on  a  conspicuous  part  of  the  premises  where  it  may 
be  conveniently  read. 

g  9.  .At  the  expiration  of  one  month  from  the  service  of  such  notice,  the 
landlord  may  re-enter  or  maintain  ejectment,  or  proceed  in  the  manner  prescribed 
by  law,  to  remove  such  tenant  without  any  further  or  other  notice  to  quit. 

It  is  a  fuDdamental  principle  that  as  between  landlord  and  ten- 
ant the  tenant  is  estopped  from  disputing  the  title  of  the  landlord 
or  claiming  under  a  title  hostile  to  that  under  which  he  entered  or 
a  title  which  he  acquired  during  his  tenancy.  Jackson  v.  McLeod, 
12  Johns.  182 ;  Jackson  v.  Harder^  4  id.  202 ;  VernaTn  v.  Smith, 
15  N".  Y.  327 ;  Territt  v.  Cowenhoven,  79  id.  400 ;  Colton  v.  Harper, 

5  Wend.  246 ;  Jackson  v.  Hinman,  10  Johns.  292 ;  Tompkins  v. 
Snow,  63  Barb.  525.  This  is  upon  the  principle  that  the  landlord 
if  compelled  to  litigate  the  title  must  be  put  in  as  good  a  position 
by  his  tenant  as  when  he  gave  him  possession.  Glen  v.  Gibson,  9 
Barb.  638.  The  landlord  cannot,  however,  maintain  ejectment 
during  the  term  against  the  tenant  for  non-payment  of  rent  unless 
there  is  a  clause  in  the  lease  giving  the  right  of  reentry  for  con- 
dition broken  and  then  only,  on  compliance  with  the  statute  cited, 
as  to  notice.  Van  Rensselaer  v.  Jewett,  2  N.  Y.  141 ;  Tyler 
V.  Heidorn,  46  Barb.  439 ;  Delancy  v.  Ganong,  9  N.  Y.  25 ;  Hos- 
ford  V.  Ballard,  39  id.  147.  As  to  what  constitutes  a  waiver  of 
such  right,  see  Conger  v.  Duryea,  12  Week.  Dig.  225 ;  Jackson 
V.  Sheldon,  5  Cow.  448 ;  Ireland  v.  Nichols,  46  JST.  Y.  413.  The 
tenant  may  show  title  out  of  the  landlord  where  the  latter's  title 
has  expired  since  the  creation  of  the  tenancy.     Jackson  v.  Rowland, 

6  Wend.  666  ;  lioag  v.  Hoag,  35  N.  Y.  469  ;  Armstrong  v.  Wheeler, 
9  Cow.  88.  As  to  remedy  by  ejectment  against  tenant  for  waste, 
see  Yerplank  v.  Wright,  23  Wend.  506 ;  Jackson  v.  Broionson,  7 
Johns.  227;  People  v.  Alberty,  11  Wend.  162;  Livingston  v. 
Reynolds,  26  id.  115;  McGregor  v.  Brown,  10  N.  Y.  114;  Ervnn 
V.  Olmsted,  7  Cow.  229 ;  Suffern  v.  Toionsend,  9  Johns.  35 ;  Cooper 
V,  Slower,  id.  331 ;  Phillipps  v.  Covert,  7  id.  1 ;  Schemerhorn  v. 
Buell,4:  Den.  422.  As  to  when  the  landlord  may  re-enter  on  breach 
of  condition,  see  Stuyvesant  v.  Davis,  9  Paige,  427 ;    Parmelee  v. 

'  0.&  S.  R.  R.  Co.,  6  N.  Y.  74;  Collins  v.  Hashrouck,  56  id.  157; 
Morton  v.  Weir,  70  id.  247.  Wliere  the  issue  is  one  of  title  only, 
no  demand  or  notice  is  necessary.  Woody.  Wood,  18  Hun,  350; 
aflnrmed,  83  JST.  Y.  575 ;  Eysaman  v.  Eysaman,  24  Hun,  430. 
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A  tenant  for  the  life  of  another,  who  continues  in  possession  after 
the  death  of  such  life  tenant,  is  not  entitled  to  notice  to  quit.  Liv- 
ingston V.  Tanner,  14  N.  Y.  64.  The  receipt  of  rent  under  a  lease 
void  by  the  statute  of  frauds  does  not  render  it  valid,  but  in  such 
case  there  must  be  notice  to  quit.  Reeder  v.  Sayre,  70  N.  Y.  180 ; 
Lounsbery  v.  Snyder,  31  id.  514. 

To  entitle  a  tenant  holding  over  a  term  to  notice,  the  holding 
over  must  be  for  such  time  as  to  authorize  the  implication  of  assent 
to  such  continuance  by  the  landlord.  Schuyler  v.  Smith,  51  N.  Y. 
309  ;  Conway  v.  Starkweather,  1  Den.  113.  "Where  a  party  enters 
upon  land  for  an  indefinite  period  by  permission  of  the  owner,  even 
if  no  rent  is  reserved,  he  becomes  a  tenant-at-will  and  is  entitled  to 
notice  to  quit.  Burns  v.  Bryant,  31  IST.  Y.  453 ;  Lamed  v.  Hiid- 
son,  60  id.  102 ;  Post  v.  Post,  14  Barb.  253.  As  to  the  right  of 
tenant  to  notice,  after  committing  such  waste  as  to  terminate  the 
tenancy,  see  Harris  v.  Fink,  49  IST.  Y.  24.  The  right  of  the  ten- 
ant to  notice  may  be  waived  by  him  by  provision  in  the  lease. 
Hosford  V.  Ballard,  39  N.  Y.  147.  So  the  landlord  may  waive  liis 
right  of  action  which  has  accrued  by  service  of  notice,  bv  receiving 
rent.  Prindle  v.  Anderson,  19  Wend.  391 ;  Collins  v.  Hasbrouck, 
56  N.  Y.  157.  The  notice  cannot  be  served  by  leaving  it  at  the 
tenant's  place  of  business  in  his  absence.  Banks  v.  Carter,  7  Daly, 
417. 

§  1506.  At  any  time  before  final  judgment  for  tbe  plaintiff  is  rendered,  and  the 
judgTnent-roll  is  filed,  in  an  action  brought  as  prescribed  in  either  of  the  last  two 
sections,  the  defendant  may  pay  or  tender  to  the  plaintiff  or  his  aiDorney,  or  pay 
into  court,  all  the  rent  then  in  arrear,  with  interest  and  the  costs  of  the  action  to 
be  taxed;  and  thereupon  the  complaint  must  be  dismissed. 

Where  lessors  had  given  notice  of  their  election,  to  avail  them- 
selves of  a  right  to  terminate  a  lease  for  non-payment  of  rent,  and 
the  lessees  then  tendered  the  rent,  which  was  refused,  held,  that  the 
lessees  could  maintain  an  action  to  restrain  the  lessors  from  summary 
proceedings  to  recover  the  premises,  and  enforcing  the  forfeiture. 
Horton  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  12  Abb.  N.  C.  30. 

§5  1507.  In  such  an  action,  a  verdict,  report  or  decision  in  favor  of  the  plaintiff, 
must  fix  the  amount  of  rent  in  arrear  to  the  plaintiff,  or,  if  judgment  is  taken  by 
default,  the  amount  thereof  must  be  ascertained  by  or  under  the  direction  of  the 
court;  and,  in  either  case,  it  must  be  stated  in  the  judgment.  t 

g  1508.  At  any  time  within  six  months  after  possession  of  the  property,  awarded 
to  the  plaintiff  in  such  an  action,  has  been  delivered  to  him,  by  virtue  of  an  exe- 
cution issued  upon  a  judgment  rendered  therein,  the  defendant,  or  any  person 
who  has  succeeded  to  his  interest,  or  a  mortgagee  of  the  lease,  or  of  any  part 
thereof,  who  was  not  in  possession  when  final  j  udgment  was  rendered,  may  pay 
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or  tender  to  the  plaintiff,  or  his  executor,  administrator  or  attorney,  or  may  pay 
into  court,  for  the  use  of  the  person  so  entitled  thereto,  the  amount  of  rent  in 
arrear,  as  stated  in  the  judgment,  and  the  costs  of  the  action,  with  interest,  and 
all  other  charges  incurred  by  the  plaintiff. 

A  lease  is  not  so  defeated  by  rent  in  arrears,  but  that  on  payment 
of  the  rent,  the  rights  of  the  tenant  are  reinstated.  Holden  v. 
Sackett,  12  Abb.  473.  The  six  months  in  which  lessees  or  persons 
claiming  under  them  may  redeem,  com.mence  running  from  the 
date  of  the  eviction  of  defendant  in  possession,  under  the  writ  of 
possession.  Neioell  v.  Wigham,  16  Week.  Dig.  295 ;  Whitbeck  v. 
Van  Rennselaer,  64  IST.  T.  27. 

§  1509.  Within  three  months  after  making  the  payment  or  tender,  the  person 
who  made  it,  or  his  representative,  may  apply  to  the  court  for  an  order  that 
possession  of  the  property  be  delivered  to  him;  and  thereupon,  upon  proof  of  the 
facts,  and  payment  of  the  sum  due  by  reason  of  rent  accruing  since  the  judgment 
was  rendered,  and  upon  compliance  with  all  other  terms  to  be  complied  with  by 
the  grantee  or  lessee,  to  the  time  of  the  application,  the  court  must  make  an 
order,  directing  that  possession  of  the  property  be  delivered  to  the  applicant,  who 
shall  hold  and  enjoy  the  same,  without  any  new  grant  or  lease  thereof,  according 
to  the  terms  of  the  original  grant  or  lease.  Notice  of  the  application  must  be 
served  upon  the  plaintiff's  attorney. 

The  Revised  Statutes— 2  R.  S.  506,  §  36  — for  which  this  is  a 
substitute,  provides  for  filing  a  bill  within  six  months  after  execu- 
tion, and  makes  no  provision  as  to  the  conditions  on  which  relief  is 
to  be  granted.  It  was  held,  under  the  statute,  that  a  lessee  or  tenant 
might  redeem,  by  paying  or  tendering  to  the  landlord,  the  rent 
in  arrears  and  costs  in  an  action  to  re-enter,  for  non-payment  of  rent, 
whether  the  action  be  at  common  law  or  under  the  statute,  and 
might  have  an  action  in  equity  for  that  purpose.  Corning  v.  Beach, 
26  How.  289. 

§  1510.  If  possession  of  the  property  recovered  has  been  delivered  to  the  plain- 
tiff, by  virtue  of  an  execution  issued  upon  a  judgment  in  the  action,  the  order 
must  provide  for  setting  off  the  sum  which  the  plaintiff  has  made,  or  which  he 
might,  without  willful  neglect,  have  made,  of  the  property,  during  the  possession 
thereof,  against  the  rent  accruing  after  the  judgment  was  rendered,  and  for  re- 
imbursement to  the  applicant  of  the  balance,  if  any,  of  the  sum  paid  into  court  by 
him,  after  making  the  setoff  prescribed  in  this  section. 

g  1511.  The  complaint  must  describe  the  property  claimed  with  common  cer- 
tainty, by  setting  forth  the  name  of  the  township  or  tract,  and  the  number  of  the 
lot,  if  there  is  any,  or  in  some  other  appropriate  manner;  so  that,  from  tlie  de 
scription,  possession  of  the  property  claimed  may  be  delivered,  where  the  plaintiff 
is  entitled  thereto. 

The  pi'ovisions  of  the  Revised  Statutes  —  2  Edm.  313,  §§  S  ami 
9  —  require  fuller  description,  and  also  that  where  an  undivided 
interest  is  claimed,  that  it  should  be  so  stated.     The  general  rule  is. 
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that  the  State  and  county  in  which  the  lands  are  situated  should  be 
set  forth,  as  well  as  the  town  or  city.     Sedgwick  &  "Wait,  §  457. 

In  Budd  V.  Bingham,  18  Barb.  494,  under  the  Ecvised  Stat- 
utes, a  description  was  held  so  imperfect  as  to  be  incapable  of  amend- 
ment, while  in  Olendorf  v.  CooTc,  1  Lans.  37,  after  a  description  of 
the  premises  had  been  givenon  the  trial,  an  amendment  was  alkuveil.  , 
-  The  tendency  of  modern  opinion  has  been  to  reduce  the  certainty 
required  in  pleading  within  convenient  limits.  Seward  v.  JackKun, 
8  Cow.  427.  The  practice  of  making  fictitious  persons  parties  as 
lessors  has  been  abolished,  and  the  real  parties  in  interest  are  named 
as  parties  to  the  action.  Hubbell  v.  Lerch,  62  Barb.  296  ;  affirmed, 
58  N.  Y.  237.  An  averment  in  pleading  will  be  construed  most 
strongly  against  the  pleader.  Slocum  v.  Clarh,  2  Hill,  475.  As  to 
what  is  a  sufficient  description,  see  Hansee  v.  Mead,  2  Civ.  Pro.  R. 
175. 

Complaint. —  The  complaint  must  allege  that  plaintiff  is  seized  of 
an  estate  in  the  premises  claimed,  and  that  he  is  entitled  to  the  im- 
mediate possession  of  them,  and  that  the  defendant  unlawfully  with- 
holds the  possession  from  him.  Walter  v  Lockwood,  23  Barb.  228 ; 
People  V.  Mayor  of  New  York,  28  id.  240.  It  must  show  plaintiff 
out  of  possession  — Taylor  v.  Crane,  15  How.  358  — ■  and  the  defend- 
ant in  possession.  Banyer  v.  Empie,  5  Plill,  48  ;  Hedfield  v.  JJticu, 
etc.,  R.  R.  Co.,  25  Barb.  54;  Child  v.  Chappell,  9  ivT.  Y.  246.  If 
the  complaint  fails  to  state  the  nature  of  the  estate  claimed  by  plain- 
tiff, the  defect  should  be  taken  advantage  of  by  demurrer.  Clark  v. 
Crego,  47  Barb.  599.  As  to  the  effect  of  stating  the  plaintiff's  inter- 
est as  a  different  one  from  that  sought  to  be  proven,  see,  under 
Revised  Statutes,  Harrison  v.  Stevens,  12  Wend.  170 ;  Holmes  v. 
Seely,  17  id.  75. 

If  an  equitable  title  is  relied  on,  it  should  be  so  stated.  Peok  v. 
Newton,  46  Barb.  173.  But  it  was  held  in  Chapman  v.  D.  L.  da 
W.  R.  R.  Co.,  3  Lans.  261,  that  a  plaintiff  who  had  alleged  the 
ownership  of  lands  in  fee-simple,  might  prove  title  as  mortgagee  in 
possession.  On  a  claim  for  the  whole  property,  judgment  cannot  be 
had  for  an  undivided  part,  at  least  without  amendment.  Cook  v. 
Wardens,  etc.,  St.  PauVs  Church,  5  Hun,  293 ;  Holmes  v.  Seeley, 
17  "Wend.  75 ;  Cole  v.  Irvine,  6  Hill,  634 ;  Gillett  v.  Stanley,  1  id. 
121 ;  Smith  v.  Long,  12  Abb.  N".  C.  133,  Court  of  Appeals,  revers- 
ing 9  Daly,  429.  As  to  amendment,  see  Kellogg  v.  Kellogg,  6  Barb. 
116;  St.  John  v.  Northrup,  23  id.  25.  The  nature  of  the  plain- 
tiff's claim  need  not  be  stated  in  detail,  but  the  general  form  or  char- 
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acter  of  the  interest  must  be  averred.  Walter  v.  Lockwood,  23  Barb. 
228  ;  Austin  v.  Schuyler,  7  Hun,  275  ;  Rogers  v.  Sinsheimer,  50  N. 
T.  646;  Clarh  v.  Crego,  47  Barb.  599;  affirmed,  51  N.  Y.  646. 

The  general  rule,  of  course,  applies  that  it  is  not  proper  to  plead 
evidence.  Delavan  v.  Niles,  9  Abb.  N.  C.  48.  It  is  sufficient  to 
allege  that  plaintiff  has  the  lawful  title  as  the  owner  in  fee.  Sanders 
V.  Leavy,  16  How.  308.  A  complaint  which  states  that  on  some  day 
certain  after  his  title  accrued,  plaintiff  was  possessed  of  the  premises, 
with  a  description  of  the  premises  with  reasonable  certainty,  so  that, 
from  such  description,  possession  of  the  premises  claimed  may  be 
determined,  that  being  so  possessed,  the  defendant,  at  a  time  speci- 
fied, entered  upon  said  premises,  and  unlawfully  withholds  posses- 
sion from  plaintiff,  and  claiming  damages,  has  been  held  sufficient. 
Warner  v.  Nelligar,  12  How.  402  ;  Ensign  v.  Sherman,  14  id.  439. 
But  proof  that  the  property  was  conveyed  to  plaintiff  by  a  person 
not  shown  to  have  been  in  possession,  or  to  have  title,  is  not  suffi- 
cient to  show  title.  Gardners.  Heart,  1  N.  T.  528.  Complaint  in 
ejectment  cannot  on  trial  be  amended  to  one  for  encroachment  of 
cornice.      Yrooman  v.  Jackson,  6  Hun,  326. 

An  allegation  that  plaintiff  is  entitled  to  the  possession  of  land, 
and  to  its  rents  and  profits,  is  a  mere  allegation  of  a  conclusion  of 
law,  and  is  sufficient  to  show  a  cause  of  action  ;  the  facts  on  which 
the  conclusion  are  based  should  be  stated.  Sheridan  v.  Jackson,  72 
N.  T.  170  ;  affirming  10  Hun,  89.  A  complaint  for  the  recovery 
of  the  rents  and  profits  of  real  estate  held  adversely  to  plaintiff's 
intestate  must  show  that  the  plaintiff's  intestate  obtained  possession. 
Orout  V.  Cooper,  5  Hun,  423.  For  insufficient  complaint  in  a  pecu- 
liar case,  see  Bradley  v.  Dwight,  62  How.  300.  Where  a  complaint 
in  an  action  of  ejectment  does  not  set  forth  that  defendant  unlawfully 
withholds,  or  that  he  entered  without  the  consent  of  the  plaintiff,  or 
in  any  wise  unlawfully,  or  that  plaintiff  is  entitled  to  the  immediate 
possession  of  the  premises,  or  equivalent  allegations,  it  will  be  held 
bad  on  demurrer.  Moore  v.  Lehman,  52  Super.  Ct.  283.  Contra, 
Halsey  v.  Gerdes,  17  Abb.  N.  C.  395,  holding  that  a  complaint 
alleging  that  plaintiff  is  seized  in  fee,  and  that  defendants  are  in  pos- 
session and  withhold  the  same,  is  suffirient  on  demurrer.  Citing 
Jenkins  v.  Fahey,  73  N.  Y.  355,  and  disapproving  case  last  cited. 
An  allegation  in  an  answer  that  the  premises  equitably  belong  to 
the  children  of  the  defendant,  and  that  any  title  plaintiff  may  have 
is  for  their  use  and  benefit  is  of  no  avail,  no  facts  being  pleaded. 
De  Silva  v.  Flynn,  9  Civ.  Pro.  R.  426. 
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Where  a  complaint  states  all  the  elements  of  an  action  in  eject- 
ment, its  statements  of  additional  facts  as  to  damages,  and  upon 
which  an  application  for  a  receiver  might  be  based,  do  not  change 
the  cause  of  action  to  one  of  equity.  Buoher  v.  Carroll,  19  Hun, 
618. 

Where  plaintiff,  claiming  possession  and  rents,  sets  out  that  defend- 
ants in  an  action  between  them  had  a  receiver  appointed,  who  had 
received  the  rents  sought  to  be  reached,  a  cause  of  action  is  not 
stated,  unless  it  is  alleged  that  the  parties  in  the  previous  action 
acted  in  hostility  to  plaintiff,  or  that  plaintifE  has  been  injured  by 
their  action.  Sheridan  v.  Jackson,  72  N.  Y.  170.  In  City  of  New 
York  V.  Smith,  64  How.  89,  it  was  held  that,  in  an  action  of  eject- 
ment to  enforce  a  forfeiture  for  breach  of  covenant,  the  facts  consti- 
tuting the  breach  must  be  pleaded.  PlaintifE  cannot  in  one  action 
claim  the  recovery  of  the  premises,  confirmation  of  his  title,  and  a 
decree  for  the  conveyance  of  an  outstanding  title.  Lattin  v.  Mc- 
Carthy, 8  Abb.  225.  Trespass  quare  clausum  f regit  and  ejectment 
cannot  be  joined.  Smith  v.  Hallook,  8  How.  73 ;  Budd  v.  Bing- 
ham, 18  Barb.  494.  Where  defendants  occupied  separately  differ- 
ent stores  of  the  building,  they  were  properly  joined  as  defend- 
ants. Pearce  v.  Ferris,  10  N.  Y.  280 ;  Pearce  v.  Colden,  8  Barb. 
522. 

In  ejectment  between  co-tenants  actual  ouster  should  be  averred, 
or  some  act  which  amounts  to  a  total  denial  of  plaintiff's  rights. 
Edwards  v.  Bishop,  4  N.  Y.  61.  As  to  the  right  to  allege  damages 
for  withholding  possession,  see  §§  1486  and  1531,  and  Y^andervoort 
V.  Gould,  36  N.  Y.  639. 

Where  there  is  no  allegation  in  the  complaint  of  the  value  of  the 
use  and  occupation,  and  the  only  mention  of  damages  is  in  the  prayer 
for  judgment  an  objection  to  the  admissibility  of  evidence  as  to  the 
value  of  use  and  occupation  is  good.  Lamed  v.  Hudson,  57  N.  Y. 
151.  But  in  Gagger  v.  Lansing,  64  id.  417,  where  the  complaint 
contained  in  substance  an  allegation  demanding  mesne  profits,  and  no 
objection  was  made  to  the  admission  of  the  evidence,  the  judgment 
was  sustained. 

In  Seaton  v.  Pavis,  1  T.  &  C.  91,  it  is  held  that  to  recover  mesne 
profits  there  must  be  a  separate  count  in  the  complaint.  But  the 
objection  must  be  taken  on  the  trial,  otherwise  it  will  be  deemed  to 
be  waived.  These  decisions  were  under  the  Code  of  Procedure. 
See  as  to  change  from  rule  as  laid  down  in  57  N.  Y.  151,  supra, 
Delisle  v.  Hunt,  36  Hun,  620. 
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Precedent  for  Complaint  in  Ejectment. 
SUPKEMB  COUET  — Delaware  County. 


Eliphas  Van  Aken 

agst. 

James  Stokes. 


--\ 


\ 
J 


The  complaint  of  the  above-nfimed  plaintiff  respectfully  shows  that 
he  is  and  was  at  the  tinae  of  the  commencement  of  this  action  the 
owner  in  fee  and  entitled  to  the  possession  of  real  estate  situate  in  the 
town  of  Colchester  in  the  county  of  Delaware,  bounded  and  described 
as  follows.     {Deficrihe premises.) 

That  the  defendant  was  and  is  in  the  possession  of  said  premises 
and  unlawfully  withholds  the  possession  from  plaintiff  to  the  damage 
of  the  plaintiff  in  the  sum  of  $1,000. 

That  defendant  has  so  been  in  possession  and  unlawfully  withheld 
the  same  from  this  plaintiff  for  the  period  of  six  years  last  past,  and 
that  the  value  of  the  use  and  occupation  of  said  premises  is  the  sum 
of  $250  per  year. 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
the  recovery  of  said  property  and  the  possession  thereof,  with  $3,500 
damages  for  use  and  occupation  thereof  and  for  withholding  the  same 
from  this  plaintiff,  with  costs  of  this  action. 

W.  &  J.  B.  Gleason, 

Plaintiff's  Attorneys. 

Complaint  in  Ejectment. 
{Another    Form.) 
SUPREME  COUET  —  Ulster  Cotjntt. 


Nicholas  E.  Brodliead 

agst. 

John  Clark. 


The  complaint  of  the  above-named  plaintiff  respectfully  shows  that 
the  plaintiff  was  on  the  10th  day  of  May,  1885,  the  owner  and  pos- 
sessed of  the  real  estate  situate  in  the  city  of  Kingston,  in  the  county  of 
Ulster,  described  as  follows  (insert  description),  of  which  premises  the 
plaintiff  is  the  owner  in  fee. 

And  the  said  plaintiff  being  so  in  possession  of  said  premises  the 
said  defendant  afterward  and  on  the  10th  day  of  May  aforesaid,  entered 
upon  said  ]iremises  and  ejected  this  plaintiff  therefrom,  and  unlawfully 
withholds  from  the  said  plaintiff  the  possession  thereof,  to  the  damage 
of  said  plaintiff  $400.  Wherefore  i)laintiff  demands  judgment  that 
he  recover  from  defendant  the  said  real  estate  and  the  possession 
thereof,  together  with  $500  damages  for  withholding  the  same,  to- 
gether with  costs  of  this  action.  William  T.  Holt, 

Plaintiff's  Attorney. 
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Precedent  for  Complaint  in  Ejectment — Setting  out  Facts  07i  which 
\  Plaintiff'' s  Title  is  Based. 

SUPREME  COUKT  — Ulster  County. 


Daniel  E.  Donovan 

agat. 

James  H.  Vandemark. 


The  plaintiff  complains  and  alleges,  that  on  or  about  the  8th  day 
of  May,  1863,  Andries  Schoonmaker,  since  deceased,  made  his  last  will 
and  testament,  whereby,  among  other  things,  he  gave,  devised  and 
bequeathed  to  George  Chambers,  all  his  re^  and  personal  estate  of 
every  name  and  kind  wheresoever  the  same  may  be,  in  trust,  never- 
theless, for  the  necessary  support  and  maintenance  of  his  son  Abra- 
ham during  his  natural  life,  and  after  the  death  of  said  Abraham  he 
gave  and  bequeathed  the  said  estate  to  the  lawful  children  of  said 
Abraham,  their  heirs  and  assigns  forever. 

That  shortly  after  the  making  of  the  said  will,  the  said  Andries 
Schoonmaker  died,  having  title  to  and  being  the  owner  of  the  follow- 
ing described  real  estate  and  premises,  to-wit : 

All  that  farm  of  land  late  of  Andries  Schoonmaker,  now  deceased, 
as  owned  and  occupied  by  him  at  the  time  of  his  decease,  situate  in 
the  town  of  Rosendale,  Ulster  county,  bounded  on  the  north  by  prem- 
ises formerly  of  Nathaniel  Bruce  and  the  Eondout  creek ;  east  by 
lands  of  widow  Ann  Eliza  Wood  and  Egbert  Schoonmaker ;  south 
^ay  Egbert  Schoonmaker  and  Frederick  Schoonmaker ;  and  west  by 
lands  of  Frederick  Schoonmaker  and  lauds  formerly  of  Nathaniel 
Bruce,  containing  eighty  acres. 

That  said  will  was  duly  proved  and  admitted  to  probate  by  the 
surrogate  of  Ulster  county,  and  the  same  was  duly  recorded  on 
the  3d  of  July,  1863,  in  book  0  of  wills,  at  page  537,  in  the  Ulster 
county  surrogate's  office,  and  by  virtue  of  said  will  the  title  to 
the  aforesaid  real  estate  became  vested  in  the  said  George  Cham- 
bers. 

That  on  or  about  the  26th  day  of  July,  1875,  the  said  George  Cham- 
bers did  transfer,  grant  and  convey  unto  the  plaintiff,  Daniel  E.  Don- 
ovan, all  the  property,  real  and  personal,  mentioned  or  referred  to  in 
said  will,  and  all  his  right,  title  and  interest  in  and  to  the  same,  and 
each  and  every  part  thereof,  to  the  end  that  the  said  Daniel  E.  Dono- 
van may  assume  and  execute  the  trusts  and  obligations  therein  men- 
tioned in  his  place  and  stead,  which  deed  and  transfer  was  duly  ap- 
proved, sanctioned  and  confirmed  by  an  order  of  the  Supreme  Court 
of  the  State  of  New  York,  dated  July  31,  1875,  and  duly  filed  and 
entered  in  the  office  of  the  clerk  of  Ulster  county,  and  by  which  order 
the  plaintiff  was  expressly  appointed  to  execute  said  trusts  under  said 
will  in  the  place  and  stead  of  the  said  George  Chambers.  That  under 
and  by  virtue  of  the  said  will,  conveyance  and  order,  the  title  of  the 
aforesaid  premises  became  and  still  is  vested  in  the  plaintiff  for  the 
purposes  mentioned  in  said  will,  and  the  plaintiff  is  entitled  to  the 
possession  thereof. 
5 
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That  the  defendant  h;is  entered  upon  the  said  premises  and  is 
engaged  in  committing  waste  thereon  in  working,  filling  up  and  injur- 
ing a  valuable  cement  quarry  on  said  premises,  and  withholds  the 
possession  of  the  premises  hereinbefore  described  from  the  plaintiff, 
and  refuses  to  deliver  the  possession  thereof  to  the  plaintiff,  although 
the  same  has  been  repeatedly  demanded. 

Wherefore  the  plaintiff  demands  judgment: 

1.   For  the  possession  of  said  premises. 

3.  For  $5,0o0  damages  for  withholding  the  same. 

3.  That  the  defendant  be  resti'ained  by  injunction  from  commit- 
ting or  permitting  any  further  waste  on  the  said  premises. 

4.  For  the  costs  of  this  action. 

John  E.  Van  Etten, 

Plaintiff's  Attorney. 

The  answer. —  Under  a  general  denial  the  defendant,  if  not  a 
mere  trespasser  or  intruder,  may  show  title  out  of  the  plaintiff  at 
the  commencement  of  the  action  without  even  connecting  him- 
self with  such  outstanding  title  in  any  way  —  Qillett  v.  Stanley,  1 
Hill,  121 ;  Schauber  v.  Jackson,  2  Wend.  18 ;  Raynor  v.  Tim- 
erson,  46  Barb.  518  —  since  the  plaintiff  can  only  recover  on  the 
strength  of  his  title,  not  on  the  weakness  of  his  adversary's. 
Lamont  v.  Cheshire,  65  N.  Y.  30 ;  Wallace  v.  Swinton,  64  id. 
188. 

Under  a  general  denial,  evidence  is  admissible  to  show  an  estop- 
pel. Creque  v.  Sears,  17  Hun,  123.  A  defendant  who  claims  title  by 
adverse  possession  cannot  deny  occupancy.  Porter  v.  McGrath,  41 
Super.  Ct.  84.  But  a  mere  denial  of  possession,  or  of  unlawful 
withholding,  does  not  put  the  plaintiff's  title  in  issue.  Ford  v. 
Sampson,  30  Barb.  183.  Whatever  shows  that  the  plaintiff  is  not 
entitled  to  the  immediate  possession  of  the  premises  claimed,  consti- 
tutes a  defense  in  an  action  of  ejectment.  Hunter  v.  Trustees  of 
Sandy  Hill,  6  Hill,  407.  A  defendant  cannot,  however,  avail  him- 
self of  an  outstanding  title,  barred  by  the  statute  of  limitations,  or 
which  has  never  been  fully  vested  in  the  grantee.  Chapman  v.  J)., 
L.  &  W.  R.  R.  Co.,  3  Lans.  261 ;  Hoag  v.  Hoag,  35  N.  Y.  469. 
Defendant  may  interpose  an  equitable  defense,  but  it  must  be 
pleaded.  Traphagen  v.  Traphagen,  40  Barb.  537 ;  Thurman  v. 
Anderson,  30  id.  651 ;  Regua  v.  Holmes,  16  N.  Y.  193 ;  19  How. 
430  ;  26  N.  Y.  338 ;  Corkhill  v.  Landers,  44  id.  218  ;  Chase  v.  Peck, 
21  id.  581 ;  Crary  v.  Goodman,  12  id.  266  ;  Deioey  v.  Hoag,  15 
Barb.  365 ;  Pope  v.  Cole,  64  id.  406 ;  Phillips  v.  Gorham,  17  N. 
Y.  270 ;  Wehster  v.  Bond,  9  Hun,  437  ;  Stone  v.  Sprague,  20  Bari;, 
509 ;  Cavalli  v.  Allen,  57  N.  Y.  508  ;  Hoppough  v.  Struhle,  60  id. 
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630 ;  Cythe  v.  La  Foniain,  51  Barb.  186.  In  such  case  the  same 
facts  should  be  shown  as  would  entitle  a  court  of  equity  to  act. 
Gramer  v.  Benton,  4  Lans.  291 ;  Uoppough,  v.  Stmhle,  60  N.  Y. 
430.  Where  defendant  claims,  under  a  conveyance  purporting  to 
grant  an  unexpired  term  of  an  assessment  lease,  possession  does 
not  give  title ;  it  devolves  on  defendant  to  show  the  validity  of  the 
lease  and  right  of  possession.  Bedell  v.  Shaw,  59  N.  Y.  46, 
Poosessiou  to  be  adverse,  so  as  to  ripen  into  a  title  where  long 
enough  continued,  must  be  accompanied  by  a  claim  of  title  in  fee. 
Id.  Adverse  possession  must  be  pleaded ;  it  cannot  be  shown  under 
a  general  denial.  Ilansee  v.  Mead,  27  Hun,  162 ;  Ford  v.  Sarrvpson, 
30  Barb.  183 ;  Dezengruel  v.  Dezengruel,  12  Week.  Dig.  286 ;  But- 
ler V.  Mason,  16  How.  546. 

Adverse  possession  is  good  only  for  the  part  of  the  premises  act- 
ually occupied.  Corning  v.  Troy  Iron  Factory,  34  Barb.  529 ;  44 
N.  Y.  617.  Adverse  possession,  to  constitute  a  defense,  must  be 
actual  and  hostile,  and  not  a  mere  trespass.  McGregor  v.  Comstoch, 
17  K  Y.  162;  affirming  16  Barb.  427;  Fosgate  v.  Herkimer  Mfg. 
Co.,  12  ]Sr.  Y.  580;  Kent  v.  Harcourt,  33  Barb.  491;  Miller  y. 
Piatt,  5  Duer,  272.  As  to  what  is  required  in  a  plea  of  ejectment, 
S30  People  V.  Van  Rensselaer,  9  N.  Y.  291 ;  reversing  8  Barb.  189 ; 
People  V.  Livingston,  id.  253 ;  People  v.  Arnold,  4  l!T.  Y.  506. 
As  to  the  effect  of  a  judgment  based  on  paper  title,  when  sought 
to  be  upheld  on  ground  of  adverse  possession,  see  Armstrong  v.  Du- 
Bois,  90  N".  Y.  95.  The  possession  must  be  under  claim  of  some 
specific  title  and  not  a  general  assertion  of  ownership.  Higinbotham 
V.  Stoddard,  72  N.  Y.  94 ;  affirming  9  Hun,  1.  But  it  need  not 
be  shown  that  the  adverse  occupant  declared  he  was  occupying  ad- 
versely. Christie  v.  Gage,  2  T.  &  C.  344.  Possession,  under  a  title 
not  adverse  to  the  grantor,  is  not  enough,  nor  under  a  fraudulent 
title.  Nash  V.  Kemp,  49  How.  522 ;  Moody  v.  Moody,  16  Hun, 
189. 

Where  a  recovery  in  ejectment  is  attemjsted  to  be  prevented  by  the 
interposition  of  an  equitable  counter-claim,  such  answer  must  con- 
tain all  the  elements  of  a  complaint.  A  mere  setting  up  of  an 
agreement,  with  an  assertion  of  readiness  on  the  part  of  the  defend- 
ant to  perform,  and  a  refusal  or  neglect  on  the  part  of  the  plaintiff 
to  do  so  with  no  demand  except  for  costs,  is  insufficient.  Dewey  v. 
Hoag,  15  Barb.  365.  In  ejectment  against  an  equitable  owner  in 
fee,  the  defendant  may  have  affirmative  relief  removing  a  cloud 
upon  liis  title.     Earle  v.  Willard,  5  Week.  Dig.  155. 


36        Action  to  Rkoovbe  Reai,  Pbopeety  —  Ejectment. 

Precedent  for  Answer  in  Ejeciinent. 
SUPREME  COURT. 


Daniel  E.  Donovan 

agst. 

James  H.  Vandemark. 


The  above  defendant,  in  answer  to  the  complaint  of  the  above  plain- 
tiff, respectfully  shows  to  the  court: 

First.  He  denies  each  and  every  allegation  in  said  complaint  con- 
tained. 

Second.  As  a  second  and  further  answer  the  defendant  shows  and 
denies  that  under  the  will  of  Andries  Sclioonmaker,  deceased,  the 
real  estate  described  in  the  complaint  in  this  action  became  vested  in 
George  Chambers,  or  that  by  such  will  the  said  George  Chambers  ac- 
quired any  interest  therein,  or  that  by  reason  of  such  will,  or  the  con- 
veyance or  order  mentioned  in  said  complaint,  the  above  plaintiff 
became  entitled  to  the  possession  of  the  real  estate  mentioned  in  the 
complaint  in  this  action,  or  acquired  any  right,  title  or  interest  therein. 

Third.  As  a  third  and  further  answer,  the  defendant  shows  that 
on  or  about  the  1st  day  of  January,  1871,  this  defendant  entered  into 
an  agreement  in  writing  with  the  said  Abraham  E.  Schoonmaker, 
who  then  was,  and  up  to  the  time  of  the  sale  hereinafter  mentioned 
continued  to  be,  the  owner  of  said  premises,  which  said  agreement 
gave  this  defendant  the  use  and  occupation,  and  the  right  to  quarry 
cement  on  that  portion  of  said  premises  now  in  possession  of  this  de- 
fendant for  the  term  of  ten  years  following  the  date  of  said  agree- 
ment. That  said  agreement  is  now  in  force,  and  the  defendant  in 
possession  in  pursuance  thereof,  and  that  under  such  agreement  this 
defendant  has  paid  and  expended  large  sums  of  money,  to-wit : 
The  sum  of  $10,000  in  the  improvement  of  said  property  and 
in  the  development  of  the  same,  and  rendering  the  same  useful  for 
the  purposes  of  this  defendant,  and  that  the  greater  part  of  such  ex- 
penditure would  be  an  entire  loss  if  this  defendant  was  ejected  from 
said  property.  That  under  such  agreement  this  defendant  has  paid, 
and  the  said  Abraham  E.  Schoonmaker  has  received,  large  sums 
of  money,  to-wit :  The  sum  of  $5,000  as  the  rents  of  said  prop- 
erty under  the  said  agreement.  That  said  agreement  was  made 
and  said  property  improved  and  developed,  and  the  said  rents  paid  to 
the  said  Schoonmaker  with  the  knowledge  and  consent  of  the  said 
Chambers,  and  without  any  Objection  or  protest  on  his  part.  That 
such  improvements  were  made  and  such  money  paid  and  expended 
before  July  26,  1875. 

Fourth.  As  a  fourth  and  further  answer,  the  defendant  shows  that 
the  said  Abraham  E.  Schoonmaker,  being  the  owner  of  said  property 
as  aforesaid,  on  or  about  March  28,  1866,  in  connection  with  his  wife, 
mortgaged  said  premises  to  Catherine  Wells  and  Augustus  Schoon- 
maker, Jr.,  administratrix  and  administrator  of  James  Wells,  de- 
ceased, in  the  sum  of  $825,  and  said  mortgage  was  duly  re- 
corded   in    the    Ulster   comity   clerk't;   office;    iliat    sjid    uiortgai;v 
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was  subsequently  duly  assigned  to  Frederick  Schoonmaker  by 
said  mortgagees,  which  said  assignment  was  also  duly  recorded  in 
said  clerk's  oflBce.  That  subsequently,  default  having  been  made 
in  the  payment  of  said  mortgage,  an  action  was  commenced  in 
this  court  in  favor  of  the  executors  of  the  last  will  and  testament  of 
said  Frederick  Schoonmaker  and  against  the  said  Abraham  E.  Schoon- 
maker and  wife  and  others,  for  the  purpose  of  foreclosing  the  said 
mortgage  and  selling  the  premises  described  therein.  That  such  pro- 
ceedings were  had  in  said  action  that  a  judgment  of  foreclosure  and 
sale  was  entered  therein  in  the  Ulster  county  clerk's  office  on  April 
23,  1875.  That  in  pursuance  of  such  judgment  the  said  premises 
were  subsequently  duly  sold  at  public  auction  at  the  court-house,  in 
the  city  of  Kingston,  and  purchased  at  such  sale  by  James  H.  Van- 
demark,  this  defendant,  for  the  sum  of  $1,400;  and  this  defendant 
has  received  the  referee's  deed  on  such  sale,  which  said  deed  has  been 
duly  recorded,  and  by  virtue  of  which  said  mortgage,  action,  judgment 
and  sale,  this  defendant  became  and  now  is  the  owner  of  said  premises. 

Wherefore  this  defendant  demands  the  judgment  of  this  court  dis- 
missing said  complaint  with  costs. 

Dated  Nov.  11, 1885. 

F.  L.  &  T.  B.  Westbrook, 

Defendant's  Attorneys,  Kingston,  N.  Y. 

Demurrer.  —  Where  it  appears  by  the  complaint  that  plaintiff  is 
a  minor,  the  objection  must  be  taken  by  demurrer  or  it  will  be 
deemed  waived.  Beaton  v.  Davis,  1  T.  &  C.  91 ;  Bartholomew  v. 
Lyon,  67  Barb.  86. 

A  complaint  against  four  defendants,  three  of  whom  were  alleged 
to  be  in  possession  of  the  whole  premises  and  a  fourth  in  the  wrong- 
ful possession  of  a  portion  of  the  premises  under  the  other  three, 
was  held  not  demurrable.  Ranh  v.  Levinus,  50  Super.  Ct.  159. 
The  remedy  in  an  action  where  the  complaint  fails  to  deiinitely  de- 
scribe the  property  sued  for,  is  by  motion  to  make  more  definite  and 
not  by  demurrer.     Jianh  v.  Levinus,  5  Civ.  Pro.  R.  368. 

§  1513.  A  defendant  in  an  action  to  recover  real  property  or  the  possession 
thereof  may,  at  any  time  before  ansvfering,  upon  an  affidavit  that  evidence  of  the 
authority  of  the  plaintiff's  attorney  to  commence  the  action  has  not  been  served 
upon  him,  apply,  upon  notice,  to  the  court  or  judge  thereof,  for  an  order  direct- 
ing the  attorney  to  produce  such  evidence. 

§  1513.  Upon  such  an  application,  the  court  or  judge  must,  in  a  proper  case, 
make  an  order,  requiring  the  plaintiff's  attorney  to  produce,  as  directed  therein, 
evidence  of  his  authority  to  commence  the  action,  and  staying  all  proceedings 
therein,  on  the  part  of  the  plaintiff,  until  the  evidence  is  produced. 

§  1514.  Any  written  request  of  the  plaintiff  or  his  agent  to  the  plaintiff's  attor- 
ney, to  commence  the  action,  or  any  written  recognition  of  his  authority  so  to  do, 
verified  by  the  affidavit  of  the  attorney,  or  any  other  competent  witness,  is  suffi- 
cient presumptive  evidence  of  such  authority. 

The  court  has  a  discretion  in  regard  to  requiring  the  authority  of  aa 
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attorney  to  be  disclosed,  and  written  authority  may  be  required. 
Steivart  v.  Steioart,  56  How.  256.  The  general  rule  is  that  a  re- 
tainer will  be  presumed,  and  an  appearance  by  attorney  will  be  re- 
cognized, as  regular.  Hamilton  v.  Wright,  37  N.  Y.  502.  In  case 
an  application  is  made  for  au  order  for  an  attorney  to  produce  his 
authority  the  court  has  no  disci'etion,  but  is  bound  to  grant  the 
order  and  stay  proceedings  meanwhile,  and  the  order  must  state 
where  the  authority  is  to  be  produced.  Harris  v.  Mason,  10  Wend. 
568  ;  Turner  v.  Davis,  2  Den.  187 ;  McDermott  v.  Davison,  1 
How.  194:;  Howard  v.  Howard,  11  id.  80. 

On  the  return  of  an  order  to  show  cause  why  the  attorneys  should 
not  be  compelled  to  produce  their  authority  to  bring  the  action, 
plaintiff  swore  that  he  had  instructed  it  to  be  brought,  and  an  order 
was  made  reciting  the  production  of  the  authority.  On  a  motion  to 
dismiss  on  the  ground  that  the  authority  required  by  statute  was  not 
shown,  held,  that  the  former  order  was  conclusive  unless  reversed 
on  appeal.  Carpenter  v.  Allen,  45  Super.  Ct.  322.  Before  the 
Code  of  Civil  Procedure,  it  was  held  that  a  general  agent  of  plain- 
tiff could  not  give  authorit}^  Howard  v.  Hoivard,  11  How.  80. 
But  see  the  language  of  §  1511.  An  instrument  executed  by 
one  of  two  joint  owners,  in  the  names  of  himself  and  his  co-tenant, 
recognizing  an  action  in  their  names,  is  sufficient.     11  How.,  supra. 

As  to  the  attorney's  authority  where  action  is  brought  in  name  of 
grantor,  for  benefit  of  grantee,  see  Hamilton  v.  Wright,  37  N.  Y.  502. 

Affidavit  on  Motion  for  Order  Directing  Plaintiff's  Attorney  to  Pro- 
duce his  Authority. 

SUPREME  COURT  —  Ulster  Countt. 


John  Gilbert 

agst. 

Herman  Deryea. 


Ulster  County,  ss.  : 

Herman  Deryea,  being  duly  sworn,  says  that  he  is  the  defendant  in 
the  above-entitled  action  ;  that  said  action  has  been  brought  to  re- 
cover the  possession  of  real  property  ;  that  the  summons,  with  a  copy 
of  the  complaint,  was  served  upon  him  on  the  1th  day  of  December, 
18f^7,  and  that  the  defendant  has  not  answered  the  said  complaint; 
that  Charles  McDermott  is  the  plaintiff's  attorney  in  said  action,  and 
that  evidence  of  the  authority  of  the  said  Charles  McDermott  to  com- 
mence the  action  has  not  been  served  upon  the  defendant,  or  upon 
defendant's  attorney.  Herman  Deryea. 

(Jurat.) 
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Pr&cedent  for  Order  Requiring  Plaintiff's  Attorney  to  Produce  Evi- 
dence of  His  Authority  to  Uommence  Action, 

(Caption  usual  form,  Special  Tertn.) 

Jolin  Gilbert 

agst. 

Herman  Deryea. 


Oil  reading  and  filing  the  affidavit  of  Herman  Deryea,  dated  Decem- 
ber 12,  1887,  with  proof  of  due  service  thereof,  and  of  notice  of  this 
motion  upon  the  plaintiff's  attorney,  and  on  motion  of  Everett  Fowler, 
defendant's  attorney,  it  is  hereby  ordered,  after  hearing  Charles  Mc- 
Dermott  for  the  plaintiff,  and  on  reading  (name  any  opjjosing  papers) 
that  Charles  McDermott,  the  attorney  for  the  plaintiff  in  the  above- 
entitled  action,  produce  to  the  defendant  evidence,  as  required  by  law, 
of  his  authority  to  commence  the  above-entitled  action,  and  that  all 
proceedings  herein,  on  the  part  of  the  plaintiff,  be  and  the  same  are 
hereby  stayed  until  such  evidence  be  produced. 
(Signed.) 

Precedent  for  Attorney's  Authority  to  Commence  Action  for  Recovery 
of  Real  Property. 

I  hereby  request  and  authorize  Charles  McDermott,  of  Kingston, 
to  commence  an  action  as  my  attorney  in  my  name  against  Herman 
Deryea  for  the  recovery  of  the  real  estate  described  as  follows,  to-wit 
(describe  property  briefly ). 

(Signed.)  ions  Gilbert. 

Ulster  County,  ss.  : 

Charles  McDermott,  being  duly  sworn,  says  that  he  is  the  attorney 
mentioned  in  the  foregoing  instrument ;  that  he  was  present,  and  saw 
John  Gilbert,  whom  he  knew  signed  the  foregoing  instrument,  and 
knows  the  signature  to  the  foregoing  instrument  to  be  the  genuine 
handwriting  of  said  John  Gilbert. 

(Jurat  usu,al  form.)  Charles  McDermott. 

§  1515.  Where  the  action  is  brought  by  a  tenant  in  common,  or  a  joint  tenant, 
against  his  co-tenant,  the  plaintiff,  besides  proving  his  right,  must  also  prove  that 
the  defendant  actually  ousted  him,  or  did  some  other  act  amounting  to  a  total 
denial  of  his  right. 

To  establish  an  adverse  possession  by  one  tenant  in  common  snch 
as  will  affect  the  ouster  of  his  co-tenant  notice  in  fact  to  the  latter, 
of  the  adverse  claim,  is  required,  or  unequivocal  acts,  open  and  public, 
making  the  possession  so  visible,  hostile,  exclusive  and  notorious  that 
notice  may  fairly  be  presumed.  The  giving  and  receiving  a  deed  of 
a  part  of  the  premises  by  a  co-tenant  is  not  in  itself  an  act  so  hostile 
to  the  rights  of  the  co-tenants  as  to  make  an  adverse  ])ossession. 
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Edwards  v.  BisJiop,  4  N.  Y.  61 ;  Culver  v.  Rhodes,  87  id.  348. 
The  genei'al  rule  is  that  the  possession  of  one  tenant  in  common  is^ 
the  possession  of  his  co-tenant;  Humbert  v.  Trinity  Church,  24 
Wend.  587;  and  one  tenant  in  common  is  justified  in  talking  posses- 
sion of  the  conmion  property  even  though  by  stealth,  if  accom- 
jilislied  withont  breach  of  the  peace.  Wood  v.  Phillips,  43  N.  Y. 
152.  And  it  is  held  that  one  co-tenant  acts  as  agent  for  all  the 
others.  Ward  v.  Wai^ren,  82  I^.  Y.  265.  The  possession  of  one 
tenant  in  common  never  bars  that  of  hio  co-tenants  as  possession  by 
a  tenant  in  common  and  not  adversely  is  in  support  of  the  commou 
title.  Kathan  v.  Jtookwell,  16  Hnn,  90 ;  Jackson  v.  Tihbitts,  9  Cow. 
241.  The  defendant  must  show  himself  a  tenant  in  common  before 
plaintiff  is  put  to  proof  of  ouster.  Oillett  v.  Stanley,  1  Hill,  121 ; 
Sharp  v.  Ingraham,  4  id.  116.  It  is  said  that  a  co-tenant  or  one 
claiming  nnder  him  is  the  only  party  entitled  to  insist  on  such  proof. 
Arnot  V.  Beadle,  Hill  &  Denio's  Snp.  181. 

The  denial  of  plaintiff's  right  must  be  such  as  to  amount  to  a 
disseizin  of  the  co-tenant  or  as  will  establish  an  adverse  possession. 
Siglar  v.  Yan  Riper,  10  Wend.  414 ;  Edmunds  v.  Bishop,  4  N.  Y. 
61 ;  Sparks  v.  Leavy,  19  Abb.  364. 

An  entry  on  the  land  claiming  the  entire  property,  denial  of  pos- 
session to  co-tenant,  sale  of  farm  to  a  stranger  and  appropriation  of 
proceeds  is  an  ouster.  Clapp  v.  Bromagham,  9  Cow.  530.  See 
also  Jackson  v.  Smith,  13  Johns.  406,  and  both  cases  commented 
upon,  Culver  v.  Rhodes,  87  IST.  Y.  352. 

Actual  and  exclusive  possession  of  the  property  claiming  the 
whole,  taking  title  from  a  hostile  source  as  against  a  co-tenant,  exclu- 
sive claim  of  title  while  in  possession,  exclusion  of  co-tenants,  each 
constitute  an  ouster.  Florence  v.  Hopkins,  46  N.  Y.  182  ;  Clark 
v.  Crego,  47  Barb.  617;  Phelan  y.  Kelly,  25  Wend.  395;  Grim  v. 
Dyar,  3  Duer,  354;  Smith  v.  Burtis,  9  Johns.  174;  Jackson  v. 
Brink,  5  Cow.  483;  Trustees  of  Church  v.  Johnson,  66  Barb.  119^ 
Valentine  v.  Northrop,  12  Wend.  494 ;  Henderson  v.  Scott,  25  Hun, 
303 ;  Miller  v.  Piatt,  5  Duer,  272 ;  Jackson  v.  TibUtts,  9  Cow. 
241 ;  Humbert  v.  Trinity  Church,  24  Wend.  587.  A  conveyance 
of  tlie  whole  property,  made  by  one  or  two  co-tenants,  to  a  grantee 
wlio  claims  to  own  the  whole  is  an  ouster.  Henderson  v.  Scott,  6- 
Civ.  Pro.  R.  39. 

§  1.516.  Where  there  are  two  or  more  defendants,  and  it  is  alleged,  In  the  an- 
swer of  either  of  them,  that  he  occupies  in  severalty,  or  that  he  and  one  or  more 
of  his  co-defendants  occupy,  jointly,  one  or  more  distinct  parcels,  and  that  one  oi; 
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more  otlier  defendants  possess  other  parcels,  in  severalty  or  jointly,  the  court 
may,  in  its  discretion,  upon  the  application  of  the  plaintiff,  and  upon  such  terms 
as  justice  requires,  direct  that  the  action  be  divided  into  as  many  actions  as  are 
necessary.  If  the  action  is  not  so  divided,  and  it  appears,  upon  the  trial,  that  the 
allegation  is  true,  the  plaintiff  must,  before  the  evidence  is  closed,  elect  against 
which  defendant  or  defendants  he  will  proceed;  and  a  judgment  dismissing  the 
complaint  must  thereupon  be  rendered  in  favor  of  the  other  defendants. 

Where  conveyances  were  of  separate  parcels  to  different  persons 
it  was  held  that  plaintiff  could  not  bring  a  joint  action  against  his 
grantees,  and  the  purchaser  from  one  of  them.  Voorhis  v.  Voorhis, 
24  Barb.  150. 

It  was  held  under  the  Revised  Statutes  where  in  an  action  against 
four  defendants  to  recover  possession  of  land,  the  complaint  stated 
that  one  of  them  originally  claimed  title  to  the  premises  and  the 
others  were  in  possession  under  him,  and  that  the  defendants  unjustly 
withheld  the  possession  from  the  plaintiff',  the  answer  merely  denied 
the  allegation  of  the  complaint,  as  to  withholding  possession,  and 
alleged  that  the  one  was  the  owner  of  and  entitled  to  possession  of 
the  premises;  on  the  trial  it  was  proved  by  the  defendants,  subject 
to  objection,  that  they  occupied  severally  distinct  parcels  of  the 
premises.  Held,  that,  under  the  pleadings,  the  plaintiff  was  entitled 
to  recover  against  all  the  defendants.  Fosgate  v.  Herkimer,  etc.,  Co., 
12  N.  Y.  580.  It  was  held  in  Dillaye  v.  Wilson,  43  Barb.  261, 
that  the  fact  that  defendants  occupied  distinct  portions  in  severalty 
was  matter  of  defense  and  must  be  set  up  by  way  of  an  answer. 

g  1517.  The  last  section  does  not  apply  to  a  case  where  two  or  more  defendants 
occupy  different  apartments  in  a  building.  In  such  a  case,  in  an  action  to  recover 
the  building  and  Its  curtilage,  the  plaintiff  is  entitled  to  judgment  jointly  against 
all  the  defendants  who  are  liable  to  him. 

This  section  is  said  by  the  codifiers  to  be  new,  but  in  accordance 
with  Pearce  v.  Golden,  8  Barb.  522 ;  affirmed,  sub.  nom.  Pearce  v. 
Ferris,  10  N.  Y.  280. 

§  1518.  Section  one  thousand  five  hundred  and  sixteen  of  this  act  does  not 
apply  to  a  case,  where  one  or  more  defendants,  answering  as  therein  presented, 
hold  under  another  defendant,  and  the  plaintiff  elects  to  proceed  against  the  lat- 
ter, subject  to  the  rights  and  interests  of  the  former.  In  such  a  case,  the  pro- 
ceedings against  the  defendants  so  answering  must  be  stayed  until  final  judgment; 
and  if  the  plaintiff  recovers  final  judgment  against  the  defendant,  under  whom 
they  hold,  the  judgment  operates  as  a  transfer  to  the  plaintiff  of  that  defendant's 
right,  title  and  interest,  and  the  costs  of  the  defendant  or  defendants  so  answer- 
ing are  in  the  discretion  of  the  court. 

§  1519.  A  verdict,  report,  or  decision,  in  favor  of  the  plaintiff,  in  an  action 
specified  in  this  article,  must  specify  the  estate  of  the  plaintiff  in  the  property  re- 
covered, whether  it  is  in  fee,  or  for  life,  or  for  a  term  of  years,  stating  for  whose 
life  it  is,  or  specifying  the  duration  of  the  term,  if  the  estate  is  less  than  a  fee. 
6 
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Where  plaintiff  proves  title  to  a  smaller  quantity  of  land  than  he 
has  claimed  in  his  complaint  he  may  recover  according  to  his  proof, 
and  the  complaint  may  be  amended  accordingly.  Kellogg  v.  Kel- 
logg, 6  Barb.  116.  A  variance  between  the  description  of  the  prem- 
ises claimed  in  the  complaint,  and  that  shown  on  the  trial,  is  not  a 
failure  of  proof  for  which  a  nonsuit  should  be  granted.  Russell  v. 
Conn,  20  N.  Y.  81.  If  the  premises  are  subject  to  an  easement  in 
favor  of  one  not  a  party,  judgment  may  award  possession  subject  to 
the  easement.  Strong  v.  City  of  Brooklyn,  68  N.  Y.  1 ;  Reformed 
Church  V.  Schoolcraft,  65  id.  3i. 

Such  a  judgment  will  not  be  ordered  unless  it  appears  that  the 
defendant  has  been  guilty  of  some  unauthorized  interference  with 
plaintiff's  rights.  De  Witt  v.  Village  of  Ithaca,  15  Hun,  568. 

If  the  plaintiff  claimed  in  the  complaint  title  to  a  whole  lot  and 
only  proves  title  to  an  undivided  part,  he  is  entitled  to  a  verdict  in 
accordance  with  the  proof,  and  if  he  proves  title  to  any  part  claimed 
he  is  entitled  to  a  verdict  for  the  part  to  which  he  proves  title,  as  a 
matter  of  right,  and  if  such  part  be  described  in  the  verdict  it  is  un- 
necessary to  amend  the  pleadings  to  make  them  conform  to  the 
proof.  Yroomati  v.  Weed,  2  Barb.  330.  To  same  effect,  Harrison 
V.  Stevens,  12  Wend.  170;  Yan  Alstyne  v.  Spraker,  13  id.  578? 
Bear  v.  Snyder,  11  id.  592;  Max  v.  Thorn,  2  Barb.  156;  Van 
Rensselaer  v.  Jones,  id.  643 ;  Neilson  v.  Neilson,  5  id.  565. 
Contra,  Holmes  v.  Seely,  17  Wend.  75 ;  Gillett  v.  Stanley,  1  Hill, 
121 ;  Cole  v.  Irvine,  6  id.  634. 

In  Smith  v.  Long,  3  Civ.  Pro.  E.  396,  it  is  held  that  under  a 
claim  for  an  entire ^teee  of  ground  the  plahitiff  cannot,  without  an 
amendment,  have  judgment  for  an  undivided  part  of  it,  but  such 
amendment  may  be  allowed  on  appeal. 

See  as  to  power  to  permit  amendment,  Hinman  v.  Booth,  21 
Wend.  267 ;  Ryerss  v.   Wheeler,  22  id.  148. 

The  judgment  should  specify  the  duration  of  the  term  —  Olen- 
dorf  V.  Cook,  1  Lans.  45 — and  the  nature  and  extent  of  plaintiff's 
interest  where  it  is  the  fee  subject  to  an  easement.  Rogers  v.  Sin- 
sheimer,  50  N.  Y.  646. 

§  1530.  If  the  right  or  title  of  the  plaintiff,  in  an  action  specified  in  this  article, 
expires  after  the  commencement  of  the  action,  but  before  the  trial,  and  he  would 
have  been  entitled  to  recover,  but  for  the  expiration,  the  verdict,  report,  or  de- 
cision must  be  rendered  according  to  the  fact;  and  the  plaintiff  is  entitled  to 
judgment  for  his  damages  for  the  withholding  of  the  property,  to  the  time  when 
his  right  or  title  so  expired. 

In  case  of  the  expiration  of  the  plaintiff's  title  before  verdict,  the 
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court  may  render  judgment  for  tlie  damages  for  withholding  the 
premises  without  judgment,  for  tlie  possession.  Lang  v.  Wilbra- 
hatn,  2  Duer,  171.  Where,  after  the  trial  and  before  decision  of 
the  appeal,  the  right  and  title  of  the  plaintiffs  expire,  the  court 
merely  affirms  the  judgment,  but  no  execution  for  the  possession 
is  awarded.  Olendorf  v.  Cook,  1  Lans.  37.  No  supplemental 
answer  is  necessary  to  give  a  defendant  the  benefit  of  this  provicion. 
Lang  v.  Wilhraham,  supra.  The  provision  does  not  apply  to  eject- 
ment for  non-payment  of  rent  where  the  plaintiff  assigns  his  in- 
terest after  suit  brought.      Van  Rensselaer  v.  Owen,  48  Barb.  61. 

§  1521.  The  provisions  of  title  fourth  of  chapter  eighth  of  this  act,  as  applied 
to  an  action  specified  in  this  article,  are  subject  to  the  qualification  that  the 
court  may,  in  its  discretion,  proceed  as  prescribed  either  in  that  title  or  in  the 
next  two  sections. 

Where  plaintiff  dies  and  his  heir  applies  for  leave  to  continue  the 
action,  it  is  not  necessary  that  the  Avidow  should  join  in  the  petition 
or  be  made  a  party.  Ash  v.  Cook,  3  Abb.  389.  As  to  renewal  and 
continuing  of  action  of  ejectment  after  verdict,  where  some  of  the 
grantors  in  whose  name  it  is  brought,  have  died,  see  Doherty  v. 
Matsell,  9  Civ.  Pro.  R.  103.  The  parties  seeking  to  continue  the 
action  must  show  that  they  have  succeeded  to  such  title  as  the 
plaintiff  had.  St.  John  v.  Crocl,  10  How.  2.53.  Where  one  from 
whom  land  had  been  wrongfully  taken,  died  without  recovering 
possession,  it  was  held  that  all  damage  done  to  the  estate,  and  for 
the  rents  and  profits  down  to  the  time  of  his  death,  went  to  his 
executor  and  belonged  to  his  personal  estate.  Llotchkiss  v.  All- 
ium, etc.,  R.  R.  Co.,  36  Carb.  600. 

In  ejectment  on  behalf  of  several  plaintiffs,  if,  after  judgment, 
one  of  the  plaintiffs  dies,  execution  may  issue  in  the  names  of  all 
the  plaintiffs.     Howell  v.  Eldredge,  21  Wend.  678. 

The  death  of  the  defendant  in  ejectment  after  ^'erdict  does  not 
abate  the  action.  Judgment  may  be  entered  as  of  the  date  of  the 
recovery  of  the  verdict.  Diefendorf  v.  House,  9  How.  243.  When 
a  grantee  of  land  in  the  adverse  possession  of  another  brings  eject- 
ment in  the  name  of  his  grantor  and  dies,  the  action  may  be  con- 
tinued in  the  name  of  his  devisee.  Ward  v.  Reynolds,  62  How. 
183. 

In  Moseley  v.  Moseley,  11  Abb.  105  ;  Putnam  v.  Van  Beuren,  7 
How.  31 ;  Kissam  v.  Hamilton,  20  id.  369,  under  the  Code  of  Civil 
Procedure  it  was  held  that  the  death  of  a  sole  defendant  abated  the 
action.     As  to  right  of  action   against  a  party  acquiring  a  defend- 


44         Action  to  Recovek  Eeal  Property  —  EjECTniiN ;-. 

ant's  title  pending  the  litigation,  see  Moseley  v.  Albany  Northern 
a.  R.  Co.,  14  How.  71.  As  to  what  is  necessary  to  be  shown  on 
application  to  revive  action,  see  Boynton  v.  Hoyt,  1  Den.  53. 

g  1522.  Where,  upon  the  death  of  a  party,  different  persons  succeed  to  the  de- 
cedent's title  to,  or  interest  in,  different  distinct  parcels  of  the  property  sought  to 
be  recovered,  the  court  may,  upon  motion,  and  upon  such  terms  as  justice  re- ^ 
quires,  direct  that  the  action  be  divided  into  as  many  actions  as  are  necessary;  and 
that  the  successor  to  the  title  or  interest  of  the  decedent,  to  or  in  each  distinct 
parcel,  be  substituted  as  plaintiff  or  defendant,  as  the  case  requires,  in  the  action 
relating  thereto. 

§  1523.  Where  the  plaintiff  seeks  to  recover  damages  for  withholding  the  prop- 
erty, and,  upon  the  death  of  a  party,  different  persons  succeed  to  the  decedent's 
right  to  or  liability  for  those  damages,  and  to  his  title  to  or  interest  in  the  prop- 
erty, the  court  may,  upon  motions  made  upon  notice  to  the  persons  to  be  affected, 
and  upon  such  terms  as  justice  requires,  direct  the  action  to  be  divided  into  two 
actions,  one  to  recover  the  possession  of  the  property,  with  the  rents  and  profits 
thereof  accruing  after  the  decedent's  death;  the  other  to  recover  the  damages  ac- 
cruing before  his  death  ;  and  that  the  successor  in  interest  of  the  decedent,  with 
respect  to  the  cause  of  action  in  each  action,  be  substituted  as  plaintiff  or  defend- 
ant therein,  as  the  case  requires. 

§  1524.  Except  in  a  case  where  it  is  otherwise  expressly  prescribed  in  this  act, 
a  final  judgment  in  an  action  specified  in  this  article,  rendered  upon  the  trial  of 
an  issue  of  fact,  is  conclusive,  as  to  the  title  established  in  the  action,  upon  each 
party  against  whom  it  is  rendered,  and  every  person  claiming  from,  through,  or 
under  him,  by  title  accruing,  either  after  the  judgment-roll  is  filed,  or  after  a  no- 
1  tice  of  the  pendency  of  the  action  is  filed  in  the  proper  county  clerk's  office,  as 
prescribed  in  article  ninth  of  this  title. 

It  was  not  the  intention  to  alter  the  former  practice  in  relation  to 
ejectment  by  inserting  the  words  "  and  the  judgment-roll  is  filed  " 
in  this  section,  and  1526  as  a  substitute  for  the  previous  provisions 
as  to  "  docketing  "  the  judgment.  Post  v.  Moran,  62  How.  122. 
A  judgment  in  ejectment  is  only  conclusive  as  to  the  title  estab- 
lished, and  parol  proof  may  be  given  to  show  the  grounds  of  it, 
where  such  grounds  do  not  appear  of  record,  provided  the  grounds 
alleged  to  have  been  passed  upon  could  legitimately  have  been 
proved  under  the  issues.  Briggs  v.  Well,  12  Barb.  567.  The  judg- 
ment is  only  conclusive  as  to  the  parties  to  the  action.  A  judgment 
against  tenants  and  actual  occupants  is  not  conclusive  in  an  action 
against  the  person  under  whom  such  occupants  held,  for  mesne 
profits.     Ainslee  v.  Mayor,  etc.,  of  New  Yorlc,  1  Barb.  168. 

A  judgment  against  tenants  is  not  conclusive  on  the  landlord, 
although  he  retained  counsel  to  defend  the  tenants,  especially  where 
his  title  did  not  come  in  question.  Hyerss  v.  Rippey,  24  Wend. 
432;  affirmed,  4  Hill,  468.  The  effect  of  a  judgment  is  the  same 
as  in  any  other  action  ;  it  binds  parties  and  privies.     Beebe  v.  El- 
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liott,  4  Barb.  457.  And  tlie  filing  of  a  Us  pendens  does  not  mal<e 
the  judgment  binding  on  persons  not  parties  or  privies.  Thompsmi 
V.  Clark,  4  Hun,  164.  See  Wilson  v.  Davol,  5  Bosw.  519  ;  Dmiclde 
V.  Wiles,  %  Barb.  515;  Briggs  v.  Wells,  12  id.  567;  Finnegan  y. 
Carraher,  47  N.  T.  493 ;  Sheridan  v.  Andreios,  49  id.  473.  A 
former  judgment  may  be  an  estoppel,  though  no  land  is  described 
in  the  record,  or  the  description  is  incomplete,  or  in  part  unin- 
telligible if  parol  evidence  is  given  showing  what  lands  were  the 
subject  of  litigation.  Frantz  v.  Ireland,  4  Lans.  278 ;  Wood  v. 
Jackson,  8  "Wend.  9. 

A  judgment-roll  in  a  former  action  bj  a  grantee  of  plaintiff's 
ancestor  against  defendant  to  recover  the  same  lands,  wherein  it 
was  adjudged  the  grantee  was  entitled  to  possession,  is  conclusive 
proof  of  the  right  of  possession  in' the  grantor,  and  the  statutory 
right  of  redemption  did  not  vary  its  effect  as  between  parties  and 
privies.  Cagger  v.  Lansing,  64  N.  Y.  417  ;  affirming  4  Hun,  812. 
In  a  judgment  on  a  "  Manor  Lease,"  plaintiff  is  entitled  to  possession 
of  the  premises.  Yan  Rensselaer  v.  Whiibeck,  2  Lans.  498.  By 
virtue  of  a  judgment  in  ejectment,  and  without  a  writ  of  possession, 
plaintiff  may  take  possession  of  the  premises  if  he  can  do  so  peace- 
fully. People,  ex  rel.,  v.  Cooper,  20  Hun,  486.  A  judgment  in 
ejectment  is  only  conclusive,  under  the  statute,  as  to  the  title  actually 
litigated  and  established  in  the  action  ;  it  is  not  the  recovery  which 
constitutes  an  estoppel  in  a  subsequent  action,  but  the  decision  of 
the  question  which  was  contested  between  the  parties.  In  case  of 
plea  of  former  suit  in  bar,  the  point  is  whether  the  same  title  is 
sought  to  be  litigated  in  both  actions,  if  not,  the  former  action  is  not 
a  bar.  Dawley  v.  Brown,  79  N.  T.  390 ;  reverting  9  Hnn,  461. 
A  judgment  in  ejectment  is  not  conclusive,  nor  is  it  evidence  against 
a  third  person  who  enters  into  possession  under  a  tax  lease,  though 
he  subsequentlj'  acquires  title  through  the  defendant  in  ejectment. 
Sheridan  v.  Andrews,  49  N".  Y.  478 ;  affirming  3  Lans.  179. 

Execution. —  Under  the  Revised  Statutes,  provision  was  made  for 
a  writ  of  possession  on  behalf  of  a  plaintiff  recovering  judgment  in 
ejectment  in  accordance  with  the  common-law  practice,  and  its  form 
was  prescribed  by  the  Repealing  Act ;  this  section  was  repealed,  and 
no  express  provision  made  in  this  chapter. 

The  provisions  of  sections  1364  and  1373  of  the  Code  of  Civil 
Procedure,  however,  are  ample,  and  prescribe  the  form  of  execution 
in  such  case.  By  section  1363  one  of  the  kinds  of  execution  is 
described  as,  "  For  the  delivery  of  the  possession  of  real  propei-ty, 
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with  or  withont  damages,  for  withholding  the  same,"  and  the  pro- 
visions of  1373  are  as  follows  : 

^  1373.  An  execution  for  the  delivery  of  the  possession  of  real  property,  or  a 
chattel,  must  particularly  describe  the  property,  and  designate  the  party  to  whom 
the  judgment  awards  the  possession  thereof;  and  it  must  substantially  require 
the  sheriff  to  deliver  the  possession  of  the  property,  within  his  county,  to  the 
party  entitled  thereto.  If  a  sum  of  money  is  awarded  by  the  same  judgment,  it 
may  be  collected,  by  virtue  of  the  same  execution;  or  a  separate  execution  may 
he  issued  for  the  collection  thereof,  omitting  the  direction  to  deliver  possession  of 
the  property.  If  one  execution  is  issued  for  both  purposes,  it  must  contain,  with 
respect  to  the  money  to  be  collected,  the  same  directions  as  an  execution  against 
property,  or  against  the  person,  as  the  case  requires. 

The  general  principles  governing  an  execution  doubtless  govern 
the  writ  of  possession,  the  remedy  being  substantially  the  same. 
The  judgment  is  a  sufficient  warrant  for  the  writ  of  possession. 
Jackson  V.  Saviland,  13  Johns.  229;  People  v.  Cooper,  20  Hun, 
486;  Witbeck  v.  Va7b  Rensselaer,  64  N.  Y.  27..  The  sheriff,  while 
he  has  the  writ,  may  remove  the  defendant,  or  his  privies,  from  the 
property  as  often  as  he,  or  they,  intrude  upon  it ;  64  N.  Y.  27, 
supra  /  and  the  same  case  holds  that  the  writ  could  be  legally  exe- 
cuted after  the  return  day,  the  presumption  being  that  its  execu- 
tion was  commenced  before  that  time.  S.  C,  2  Hun,  55.  It  is  the 
duty  of  the  sheriff  to  remove  from  the  premises  the  personal  pro]5- 
erty  of  the  defendant ;  People  v.  Cooper,  WJdtbeck  v.  Van  Eensst- 
laer,  supra  ;  also  all  persons  who  claim  to  hold  possession  in  the 
right  of  the  defendant.  Jackson  v.  Tuttle,  9  Cow.  233.  As  between 
a  successful  plaintifE  in  ejectment,  and  tlie  defendant,  the  crops 
belong  to  plaintiff.  Lane  v.  King,  8  Wend.  584 ;  Gillett  v.  Bal- 
com,  6  Barb.  370.  Where  lands  are  recovered  subject  to  an  easement, 
the  plaintiff  has  a  right  to  the  delivery  of  the  lands,  subject  to  the 
easement.  Reformed  Church  v.  Schoolcraft,  65  N.  Y.  134.  The 
execution  of  a  writ  of  possession,  issued  in  ejectment,  for  non-pay- 
ment of  rent,  must  be  an  open,  visible  and  notorious  change  of 
possession,  a  merely  nominal  and  secret  execution  of  the  writ  is  not 
sufBcient,  and  the  sheriff's  return  is  not  conclusive  on  that  point. 
Newell  V.  Whighavi,  102  N.  Y.  20 ;  distinguishing  Wiibeck  v.  Van 
Rensselaer,  64  id.  27  ;  Browning  v.  Hanford,  5  Den.  86  ;  Baker 
V.  McDuffie,  23  Wend.  289 ;  Fitch  v.  Devlin,  15  Barb.  47. 


Precedent  for  Execution  to  put  Plaintiff  in  Possession  in  Ejectment. 

The  People  of  the  State  of  New  York,  to  the  Sheriff  of  tlie  count  a  of 
Ulster: 
Whereas,  A  judgment  was  rendered  on  the  22d  day  of  June,  1 SS  i , 
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in  the  Supreme  Court,  in  an  action  in  said  court,  wherein  Daniel  E. 
Donovan  was  plaintiff,  and  James  H.  Vandemark  was  defendant,  in 
favor  of  the  ijlaintiff  and  against  the  defendant,  for  tlie  delivery  to  the 
defendant  oC  the  possession  of  the  following-described  premises  (insert 
description  in  judgment),  and  also  for  tlie  recovery  by  the  said  Dan- 
iel E.  Donovan  against  said  James  H.  Vandemark,  for  $2,;:i50  dam- 
ages, and  $731.03  costs  of  this  action,  in  all  the  sum  of  $3,081.02 
damages  and  costs;  the  judgment-roll  upon  which  judgment  was  filed 
in  Ulster  county  clerk's  office,  on  the  22d  day  of  June,  1887,  and 
docketed  on  the  same  day,  and  the  sum  of  $3,081.02,  with  interest 
thereon  from  the  22d  day  of  June,  1887,  is  actually  due  thereon  : 

Now,  therefore,  you  are  hereby  required  to  deliver  the  jDossession  of 
the  said  real  estate,  above  described,  within  your  county  to  the  said 
Daniel  E.  Donovan,  plaintiff,  and  to  satisfy  the  said  judgment  of 
$3,081.02,  with  interest  thereon  as  aforesaid,  out  of  the  personal  prop- 
erty of  the  said  judgment  debtor;  and  if  sufficient  personal  properly 
cannot  be  found,  out  of  the  real  property  belonging  to  him,  at  the 
time  when  said  judgment  was  docketed  in  the  clerk's  office  of  the 
county  of  Ulster,  or  at  any  time  thereafter,  and  to  return  this  execu- 
tion to  the  clerk  of  the  county  of  Ulster,  within  sixty  days  after  the 
receipt  hereon. 

Witness,  Hon.  Alton  B.  Parker,  one  of  the  justices  of  said  court  at 
Kingston,  on  this  22d  day  of  June,  1887. 

JoHK  E.  Van"  Etten, 
Attorney/  for  Plaintiff,  Kingston,  K.  Y. 

§  1525.  The  court,  at  any  time  within  three  years  after  such  judgment  is  ren- 
dered, and  the  judgment-roll  is  filed,  upon  the  application  of  the  party  against 
whom  it  was  rendered,  his  heir,  devisee,  or  assignee,  and  upon  payment  of  all 
costs  and  all  damages  other  than  for  rents  and  profits,  or  for  use  and  occupation, 
awarded  thereby  to  the  adverse  party,  must  make  an  order  vacating  the  judg- 
ment, and  granting  a  new  trial  in  the  action.  The  court,  upon  a  like  application, 
made  within  two  years  after  the  second  final  judgment  is  rendered,  and  the  judg- 
ment-roll is  filed,  may  make  an  order  vacating  the  second  judgment,  and  grant- 
ing a  new  trial  upon  the  like  terms,  if  it  is  satisfied  that  justice  will  be  thereby 
promoted,  and  the  rights  of  the  parties  more  satisfactorily  ascertained  and  estab- 
lished.    Not  more  than  two  new  trials  shall  be  granted  under  this  section. 

The  rules  governing  the  applications  for  new  trials  in  other  civil 
cases  are  not  rigidly  enforced  in  ejectment,  and  a  now  trial  is  fre- 
quently ordered  in  that  class  of  cases  for  reasons  which  would  Ibe 
considered  insufficient  in  other  cases.  Jackson  v.  Laird,  8  Johns- 
489  ;  Jackson  v.  Dickenson,  15  id.  309  ;  Clayton  v.  Harrington,  83 
Barb.  144:.  It  was  not  the  intention  of  the  legislature,  by  the  en- 
actment of  this  section,  to  change  the  practice  as  to  when  orders  for 
new  trials  might  be  made,  but  to  fix  with  greater  certainty  the  exact 
date  from  which  the  absolute  right  to  a  new  trial  runs,  and  not  to 
exclude  the  defeated  party  from  the  advantages  of  anticipating  the 
entry  of  judgment.     Post  v.  Moran,  61  How.  122. 
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The  statute  is  imperative,  and  an  order  granting  a  new  trial  nndc-r 
it  is  not  appealable  to  the  Court  of  Appeals.  Evans  v.  Willard, 
16  N.  Y.  619.  But  the  statute  does  not  apply  to  an  action  to  test 
tlie  validity  of  an  alleged  devise  —  Marvin  v.  Marvin,  Ct.  App.,  11 
Abb.  (N.  S.)  102  —  nor  any  other  than  strict  legal  possessory  actions 
in  the  nature  of  ejectment,  it  does  not  apply  to  equitable  actions  or 
trespass  ;  Shwmway  v.  Shumway,  42  N.  Y.  143  ;  nor  to  an  action 
in  equity  to  set  aside  conveyances  vylien  the  decree  would  establish 
or  destroy  title  to  land.  McConnell  v.  McCallough,  14  State  Rep. 
621 ;  S.  C.,  47  Hun,  405.  The  fact  that  plaintifE  bought  in  de- 
fendant's interest  in  the  premises  at  sheriff  sale  on  execution  on 
the  judgment  for  costs,  and  took  a  sheriff's  deed,  does  not  preclude 
defendant  from  his  right  to  move  for  a  new  trial.  Phyfe  v.  Mas- 
terton,  45  Super.  Ct.  338.  A  judgment  on  a  verdict  on  an  inquest, 
where  an  answer  has  been  interposed,  is  not  a  judgment  by  default 
so  as  to  prevent  defendant  from  having  a  new  trial  of  right ;  a  judg- 
ment by  default  means  one  where  no  answer  is  interposed.  Saoia 
V.  O'  Conor,  47  Super.  Ct.  53.  In  case  between  same  parties  —  79 
N.  Y.  260 ;  affirming  45  Super.  Ct.  633  —  the  right  to  a  new  trial 
is  discussed  by  the  court. 

Where  a  party  who  had  purchased  land  subject  to  a  mortgage, 
which  she  assumed,  was  evicted  in  ejectment,  she  set  up  such  evic- 
tion in  a  subsequent  action  for  deficiency  on  the  mortgage ;  she  suc- 
ceeded in  the  defense,  but  judgment  of  foreclosure  and  sale  was 
rendered.  Held,  that  the  purchaser  at  the  foreclosure  sale  was  an 
assignee  under  this  section,  and  could  apply  for  a  new  trial  in  eject- 
ment, and  be  made  a  party.  Howell  v.  Leavitt,  90  N.  Y.  238.  At 
the  time  of  granting  a  new  trial  leave  to  amend  by  adding  jiarties 
plaintiff  may  be  granted.     Martin  v.  Luke,  3  Hill,  478. 

In  ejectment  to  enforce  a  forfeiture  for  non-payment  of  rent,  the 
defendant  is  entitled  to  a  new  trial  on  payment  of  costs.  Reed  v. 
LouoTcs,  61  How.  434.  Contra,  Christie  v.  Bloom,i7igdale,  18  id.  12. 
Where  the  complaint,  in  addition  to  the  usual  averments,  stated 
facts  sufficient  to  warrant  an  application  for  a  receiver,  and  asked 
for  an  injunction,  accounting,  and  receiver,  the  euit  was  held  to  be 
ejectment  and  the  defeated  plaintiff  entitled  to  a  new  trial.  Bucher 
V.  Carroll,  19  Hun,  618.  The  three  years  are  to  be  computed  from 
the  first  judgment,  not  from  its  affirmance.  Chautauqua  County 
Bank  v.   White,  23  N.  Y.  349. 

The  courts  do  not,  ordinarily,  exercise  the  discretion  to  award  a 
second  new  trial  under  the  statute,  but  incline  to  remit  the  applicant 
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to  the  ordinary  rights  of  a  defeated  suitor  by  appeal.  Bellinger  v. 
Martindale,  8  How.  113;  Brown  v.  Orim,  1  Den.  665;  Harris  v. 
Waite,  54  How.  113;  Wright  v.  Milbank,9  Bosw.  672;  Phyfe  v. 
Masterson,  45  Super.  Ct.  338. 

A  judgment  may  be  opened  on  the  ground  that  it  was  not  de- 
fended through  ignorance  or  mistake.  Jieed  v.  Zouoks,  61  How. 
i:34 ;  Christie  v.  Bloomingdale,  18  id.  12,  not  approved.  Where 
tlie  plaintiff  has  been  put  into  possession  on  a  recovery  in  ejectment, 
and,  on  appeal,  a  new  trial  is  awarded,  in  which  there  is  a  verdict 
for  defendant,  he  cannot  have  a  formal  judgment  of  restitution  without 
a  formal  judgment  of  the  court.    Martin  v.  Hector,  63  How.  362. 

The  court,  upon  an  application  made  within  two  years  by  a  party 
in  ejectment,  against  whom  a  second  final  judgment  in  ejectment 
has  been  rendered,  may  make  an  order  vacating  the  second  judg- 
ment, and  granting  a  new  trial,  upon  the  payment  of  all  costs  and 
damages,  other  than  the  payment  of  the  rents  and  profits,  if  it  is 
satisfied  that  justice  will  be  thereby  promoted,  and  the  rights  of  tht> 
parties  will  be  more  satisfactorily  ascertained  and  established,  even 
though  no  error  which  would  support  an  appeal  has  been  com- 
mitted, and  though  the  evidence  was  sufficient  to  support  the  ver- 
dict of  a  jury,  and  there  is  no  claim  on  the  part  of  the  applicant  of 
surprise  or  newly-discovered  evidence.  The  discretion  to  be  exer- 
cised by  the  court  is  legal  as  well  as  judicial,  and  must  have  some 
reason  for  its  support.  The  question  as  to  whether  or  not  there  is 
any  substantial  ground  for  the  exercise  of  the  discretion,  is  subject 
to  review  by  the  appellate  court,  upon  an  appeal  from  the  order 
made  by  the  court  below.   Keeler\.  Dennis,  39  Hun,  19. 

Plaintiff  recovered  judgment  and  was  put  in  possession  of  the 
premises;  defendant  paid  the  costs  and  took  a  new  trial  under  the 
statute;  thereupon,  plaintiff,  still  retaining  possession  under  the 
statute,  moved  for  leave  to  discontinue  on  payment  of  costs.  Held, 
that  in  denying  the  motion  the  court  below  did  not  exceed  its  dis- 
cretionary powers.  The  rule  is,  that  a  plaintiff  cannot  discontinue 
without  the  payment  of  costs  and  the  entry  of  an  order.  Carlton  v. 
Darcy,  75  N.  Y.  375.  The  party  seeking  a  new  trial  is  required 
to  pay  all  costs  and  damages,  other  than  for  rents  and  profits  or  for 
use  and  occupation ;  but  where  the  damages  included  what  is 
technically  known  at  common  law  as  mesne  profits,  the  party  is  not 
required  to  pay  them  as  a  condition  ;  Risly  v.  Rice,  11  Civ.  Pro.  R- 
367.     See  note  under  this  case  relative  to  new  trials  in  ejectment. 

§  1526.  A   final  judgment  for  the  plaintiif,  rendered  in  an  action  specified  in 
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this  article,  otlierwise  than  upon  the  trial  of  an  issue  of  fact,  is,  after  the  expira- 
tion of  three  years  from  the  filing  of  the  judgment-roll,  conclusive  upon  the  de- 
fendant, and  every  person  claiming  from,  through  or  under  him,  by  title  accruing, 
either  after  the  judgment-roll  is  filed,  or  after  a  notice  of  the  pendency  of  the 
action  is  filed  in  the  proper  county  clerk's  office,  as  prescribed  in  article  ninth  of 
this  title.  But  within  five  years  after  the  judgment-roll  is  filed,  the  court,  upon 
the  application  of  the  defendant,  his  heir,  devisee  or  assignee,  and  upon  payment 
of  all  costs  and  damages  awarded  to  the  plaintiff,  must  make  an  order  vacating 
'  the  judgment  and  granting  a  new  trial,  if  it  is  satisfied  that  justice  will  be  thereby 
promoted,  and  the  rights  of  the  parties  more  satisfactorily  ascertained  and  estab- 
lished; but  not  otherwise. 

This  section  was  drafted  by  the  codifiers  so  as  to  eliminate  the 
words  "on  default,"  in  speaking  of  the  entry  of  judgment,  so  as  to 
avoid  the  controversy  said  to  have  arisen  va.  Lang  v.  Ropke,  1  Duer, 
701,  and  in  Christie  v.  Bloomingdale,  18  How.  12.  The  phrase 
"judgment-roll  is  filed"  has  also  been  substituted  for  the  word 
"  docketed  "  in  the  statute,  by  reason  of  the  decision  in  Sheridan  v. 
Andreios,  49  IST.  Y.  478.  That  provision  of  the  statute  was  also  con- 
strued in  Sheridan  v.  Linden,,  81  E".  Y.  182,  where  it  was  held  that 
a  judgment  by  default  in  ejectment  was  not  conclusive  against  per- 
sons claiming  under  defendant  unless  i,t  was  for  three  years  docketed 
in  the  office  of  the  clerk  of  the  court  in  which  it  was  rendered.  The 
judgment  book  which  was  required  to  be  kept  by  the  Code  of  pro- 
cedure was  a  different  book  from  the  docket  book,  and  it  must  be 
entered  in  the  latter  to  be  sufficient.  In  Sacia  v.  (9'  Conor,  47  Super. 
Ct.  53,  it  is  said  judgment  by  default  means  judgment  on  failure  to 
answer.  In  Howell  v.  Leavitt,  90  N.  Y.  238,  the  question  being  as 
to  who  is  an  assignee  within  the  meaning  of  this  and  the  preceding 
section,  so  as  to  entitle  him  to  the  benefit  of  the  provision  granting 
a  new  trial,  it  is  said  by  the  court  that  the  purpose  of  the  provisions 
are  to  furnish  opportunity  to  establish  a  title  which  has  already  been 
held  not  to  exist,  and  to  permit  a  second  trial  of  a  disputed  title.  A 
judgment  rendered  on  default  in  ejectment  for  non-payment  of  rent 
may  be  vacated  whei'e  justice  will  be  promoted  thereby.  Heed  v. 
LoucTcs,  61  How.  434. 

g  1527.  In  a  case  specified  in  the  last  section,  if  the  defendant  is,  at  the  time  of 
the  filing  of  the  judgment-roll,  either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

/     3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a  crim- 
inal offense,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  three  years,  specified  in  the 
last  section;  but  such  a  defendant,  his  heir,  devisee,  or  assignee,  may  commence 
an  action  for  the  recovery  of  the  real  property  claimed,  at  any  time  within  three 
years  after  the  disability  ceases;  but  not  afterward. 


Action  to  Kecovee  Eeal  Property  —  Ejectment.         51 

g  1528.  Tbe  last  three  sections  are  not  applicable,  where  the  action  is  founded 
upon  an  allegation  of  rent  in  arrear;  or  in  a  case  to  which  section  four  hundred 
and  forty-five  of  this  act  is  applicable. 

As  to  grauting  a  new  trial  in  ejectment  for  rent,  see  Reed   v. 

Loucks,   cited   under   section  1526.     Section  445  relates  to   cases 

,  where  the  summons  is  served  otherwise  than  personally  within  the 

State.     The  decision  in    Christie  v.  Bloomingdale,  18  How.  12,  is 

followed  as  to  the  provisions  first  named. 

§  1529.  Where  the  plaintiff  has  taken  possession  of  real  property,  by  virtue  of 
a  final  judgment,  his  possession  shall  not  be  in  any  way  affected  by  the  vacating  of 
the  judgment,  except  as  prescribed  in  section  one  thousand  five  hundred  and 
twenty-five  or  section  one  thousand  five  hundred  and  iwenty-six  of  this  act.  In 
such  a  case,  if  the  defendant  thereafter  recovers  final  judgment  in  the  action,  it 
must  award  to  him  the  restitution  of  the  possession  of  the  property;,  and  he  may 
have  an  execution  thereupon  for  the  delivery  of  the  possession  to  him,  as  if  he 
■was  plaintiff. 

Under  the  Code  of  Procedure  the  defendant's  remedy  was  to  apply 
to  the  court  to  show  cause  why  possession  should  not  be  delivered 
to  him  and  an  order  was  then  granted  on  the  hearing  to  show  cause. 
Dawley  v.  Brown,  43  How.  17.  Where  a  judgment  in  ejectment 
recovered  by  plaintiff  was  reversed  and  new  trial  granted  upon  which 
defendant  recovered  a  verdict  and  entered  judgment  for  restitution 
of  the  premises  to  him,  held,  that  although  not  regular  to  insert 
such  a  provision  in  the  judgment  without  an  order  of  the  court,  the 
defendant  was  entitled  to  such  relief  on  application  to  the  court. 
Martin  v.  Hector,  28  Hun,  409.  Restitution  will  be  ordered  as  of 
course  but  without  prejudice  to  the  rights,  if  any,  of  a  purchaser 
pendente  lite.     Costar  v.  Peters,  4  Abb.  (N.  S.)  53. 

§  1530.  Upon  a  new  trial,  granted  as  prescribed  in  this  article,  the  defendant 
may  show  any  matter  in  defense,  which  he  might  show  to  entitle  him  to  recover 
the  possession  of  the  property,  if  he  was  plaintiff  in  the  action. 

g  1531.  In  an  action,  brought  as  prescribed  in  this  article,  the  plaintiff,  where 
he  recovers  judgment  for  the  property,  or  possession  of  the  property,  is  entitled 
to  recover,  as  damages,  the  rents  and  profits  or  the  value  of  the  use  and  occupa- 
tion of  the  real  property  recovered,  for  a  term  not  exceeding  six  years;  but  the 
damages  shall  not  include  the  value  of  the  use  of  any  improvements  made  by 
the  defendant,  or  those  under  whom  he  claims.  Where  permanent  improvements 
have  been  made,  in  good  faith,  by  the  defendant,  or  those  under  whom  he  claims, 
while  holding,  under  color  of  title,  adversely  to  the  plaintiff,  the  value  thereof 
must  be  allowed  to  the  defendant,  in  reduction  of  the  damages  of  the  plaintiff, 
but  not  beyond  the  amount  of  those  damages. 

'i'he  right  to  mesne  profits  follows  a  judgment  in  ejectment  and 
defendant  cannot  dispute  it.  Benson  v.  Matsdorf,  2  Johns.  369 ; 
Jackson  N .  Randall,  11  id.  405;  Yan  Aliens.  Rogers,  2  -Tohns. 
Cas.  281.     And  no  defense  could  be  set  up  in  a  subsequent  action 
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which  would  have  been  a  bar  in  ejectment.  After  obtaining  judg- 
ment for  possession,  plaintiff  may  bring  an  action  for  damages  done 
to  the  land  while  in  possession  of  defendant.  Pierce  v.  Tuttle,  1 
T.  &  C.  139 ;  on  appeal  58  N.  Y.  650.  Where  a  recovery  is  had 
in  ejectment,  and  the  plaintiff  is  put  in  possession  if  the  judgment 
is  subsequently  reversed  and  the  premises  restored  to  defendant,  tlie 
action  by  defendant  for  the  rents  and  profits  during  plaintiff's  pos- 
session is  in  the  nature  of  an  action  for  use  and  occupation. 
Sheldon  v.  Yan  Slyhe,  16  Barb.  26.  Where  the  action  is  against 
the  tenant,  and  he  gives  notice  to  his  landlord,  in  the  absence  of 
proof  to  the  contrary,  the  landlord  will  be  deemed  to  have  assumed 
the  defense  and  is  bound  by  the  judgment,  and  an  action  may  be 
maintained  against  him  for  mesne  profits  without  any  other  recovery 
against  him.  Van  Alstine  v.  McCarthy,  51  Barb.  326.  The  meas- 
ure of  damages  is  the  value  of  the  use  and  occupation  with  interest 
added.  Holmes  v.  Davis,  19  N.  Y.  488;  Vandervoort  v.  Goiold, 
36  id.  639 ;  Low  v.  Pardee,  2  Lans.  422.  It  was  said  in  Jackson 
V.  Wood,  24  Wend.  443,  that,  in  New  York  city,  interest  might  be 
added  quarterly  in  ascertaining  mesne  profits.  Mesne  profits  cannot 
be  recovered  for  more  than  six  years;  the  statute  need  not  be 
pleaded.  Grout  v.  Cooper,  9  Hun,  326 ;  Jachson  v.  Wood,  24 
Wend.  443 ;  Budd  v.  Walker,  9  Barb.  493.  Defendant  can  only 
be  held  for  mesne  profits  for  the  period  of  his  occupation.  Byers 
V.   Wheeler,  Hill  &  Den.  Sup.  389. 

In  ejectment  by  a  tenant  for  years,  if  the  plaintiff's  title  expire 
pending  the  action,  he  is  entitled  to  recover  the  value  of  the  lease 
from  the  time  of  the  unlawful  entry  for  the  residue  of  the  term. 
Woodhioll  V.  Rosenthal,  61  N.  Y.  382.  See  same  case  for  method  of 
ai'riving  at  damages  under  peculiar  circumstances.  Where  plaintiff 
claims  mesne  profits,  it  is  too  late  on  the  trial  to  object  to  the  form 
and  particularity  with  which  his  allegations,  with  respect  thereto,  are 
made.  Candee  v.  Burke,  10  Hun,  350.  Under  a  complaint  for 
possession  and  damages  for  withholding,  plaintiff  cannot  recover 
rents  and  profits,  as  they  are  distinct,  and  evidence  of  use  and  occu- 
pation is  inadmissible.  Lamed  v.  Hudson,  57  N.  Y.  151.  See, 
however,  Cagger  v.  Lansing,  64  id.  417  ;  also,  as  to  pleading,  author- 
ities cited  under  §  1511,  supra. 

In  trespass  for  mesne  profits,  a  hona  fide  purchase)'  maybe  allowed 
the  value  of  improvements  made  in  good  faith.  Thompson  v.  Bower, 
60  Barb.  463.  The  provisions  of  the  Code,  §§  1496  and  1531,  pro- 
viding for  recovery  in  an  action  of  ejectment,  as  damages  for  with- 
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holding  tlio  propei'ty,  tlie  rents  and  profits,  or  the  value  of  the  use 
and  occnjiation  of  the  property,  may  be  regarded  as  the  legislative 
definition  of  the  ancient  technical  terra,  "  mesne  profits."  The  owner 
of  tiie  property  withheld  is  not  confined  to  the  rents  actually  re- 
ceived by  tlie  party  i-eqnired  to  make  restitution  ;  the  owner  should 
have  either  these  or  the  rental  value,  as  may  be  just  under  the  cir- 
cumstances. The  viesne  profits  consist  of  the  net  rents  and  rental 
value  or  value  of  tiie  use  and  occupation,  and  in  ascertaining  either, 
all  necessary  payments  for  taxes  and  ordinary  repairs  ai'e  to  be  de- 
ducted. Wallace  v.  Berdell,  101  N.  Y.  13.  Where  a  vendor  re- 
fuses to  deliver  possession  to  a  vendee,  it  seems  the  remedy  is  eject- 
ment, in  which  the  vendee  may  recover  mesne  profits.  Preston  v. 
Hawley,  101  IST.  Y.  586. 

A  defendant  who  entered  in  good  faith,  and  made  permanent  and 
valuable  improvements,  may  apply  their  value  to  the  extinction  of 
plaintiff's  claim  lor  mesne  profits.  Bedell  v.  S/iaio,  59  IST.  Y.  46. 
It  seems,  one  who  has  put  improvements  upon  the  lands  of  another, 
is,  at  the  best,  only  allowed  to  thereby  mitigate  the  damages  by  off- 
setting them  to  the  extent  of  the  rents  and  profits  claimed ;  to  do 
this  he  must  be  a  Tjonafide  occupant ;  he  cannot  be  allowed  them  if 
he  has  acted  with  knowledge  of  the  owner's  rights.  Wood  v.  Wood, 
83  N.  Y.  575.  See  Woodhull  v.  Rosenthal,  61  id.  382.  Where,  dur- 
ing the  pendency  of  an  action  of  ejectment  brought  by  a  lessor 
against  a  lessee  under  a  condition  giving  a  right  to  re-enter  for  non- 
payment of  rent,  the  lessee  sub-lets  to  one  who,  with  full  knowledge 
of  the  facts,  puts  in  a  crop  which  is  harvested,  but  not  removed  at 
the  time  the  lessor  is  put  in  possession,  under  the  judgment  in  eject- 
ment the  crop  belongs  to  the  lessor.     Samson  v.  Rose,  65  N.  Y.  411. 

The  right  of  the  true  owner  of  lands  is  suspended  as  to  recovery 
of  rents  and  profits  until  he  regains  the  right  of  possession.  BocTces 
V.  Lansing,  74  N.  Y.  437.  Trespass  for  mesne  profits  may  be  main- 
tained by  one  tenant  against  another  as  a  necessary  sequence  to  a 
judgment  in  ejectment.  Longendyck  v.  Burhans,  11  Johns.  461. 
But  only  where  there  has  been  an  ouster.  Dresser  v.  Dresser,  40 
Barb.  300.  A  claim  for  improvements  under  this  section  does  not 
constitute  a  cause  of  action,  but  a  counter-claim.  Pierson  v. 
Safford,  30  Hun,  521. 

Where  suit  is  brought  to  recover  possession  of  real  property  and 
mesne  profits  from  one  who  has  discharged  a  paramount  incumbrance 
in  good  faith,  and  in  ignorance  of  the  existence  of  the  facts  upon 
which  the  claim  for  possession  and  mesne   profits  is  based,  such 
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holder  is  entitled  to  reimbursement  for  sums  paid  out  by  liim  in 
good  faith  in  order  to  pi-oteet  the  property,  and  to  have  the  same 
sot  off  against  the  use  and  occupation.  Clute  v.  Emmerich,  26 
Hun,  10  ;  citing  Misner  v.  Beekman,  60  N.  Y.  338, 

Receiver  fending  ejectment.  —  The  court  M'ill  not,  ponding  an 
action  of  ejectment  at  the  instance  of  the  plaintifE,  appoint  a  receiver 
of  the  rents  of  the  premises  in  suit  unless  equities  appear.  Peoiyle 
V.  Mayor,  10  Abb.  Ill  ;  Thompson  v.  Sherrard,  35  Barb.  593 ; 
Guernsey  v.  Powers,  9  Hun,  78 ;  Burdell  v.  Burdell,  54:  How. 
91 ;  Corey  v.  Zong,  12  Abb.  (IST.  S.)  427.  See,  however,  Sheridan 
V.  Jackson,  5  "Week.  Dig.  443 ;  Ireland  v.  Nichols,  2>1  How.  222. 
In  Rogers  v.  Marshall,  6  Abb.  (N.  S.)  457,  a  receiver  was  appointed 
in  an  action  to  set  aside  a  conveyance  where  it  was  shown  defendants 
were  irresponsible,  and  were  collecting  rents,  and  the  premises  were 
deteriorating  in  value  owing  to  the  neglect  of  defendants,  citing 
People  V.  Mayor,  supra,  as  an  authority  in  point. 

Costs.  —  The  costs  in  ejectment  are  regulated  by  the  Code. 

§  3328.  The  plaintiff  is  entitled  to  costs,  of  course,  upon  tlie  rendering  of  a 
final  judgment  in  liis  favor,  in  either  of  the  following  actions  : 

1.  An  action,  triable  by  a  jury,  to  recover  real  property,  or  an  interest  in  real 
property;  or  in  which  a  claim  of  title  to  real  property  arises  upon  the  pleadings, 
or  is  certified  to  have  come  in  question  upon  the  trial. 

See  §  3248  as  to  certificate  of  judge. 

Where  the  claim  of  title  to  real  property  arises  on  th  pleadings, 
and  plaintiffs  recover  a  verdict,  they  are  entitled  to  costs  as  of  course. 
Dempsey  v.  Hall,  35  Super.  Ct.  201 ;  Niles  v.  Lindsley,  S 
How.  131.  This  is  true  only  in  actions  at  law,  and  does  not  apply 
to  equitable  actions.  Laio  v.  McDonald,  9  Hun,  23.  And  if  the 
question  of  title  is  raised  by  the  yileadiugs,  an  admission  of  title  on 
the  trial  will  not  affect  the  question  of  costs.  Dunckel  v.  Farley, 
1  How.  1 80  ;  Niles  v.  Lindsley,  8  id.  131 ;  Ilubbell  v.  Rochester,  8 
Cow.  115.  If  the  title  to  lands  be  not  put  in  issue  by  the  pleadings, 
nor  necessarily  proved  on  the  trial,  plaintifE  cannot  have  costs  if  he 
recover  less  than  $50.     Burnet  v.  Xdly,  10  How.  406. 

A  plaintifE  is  not  entitled  to  costs  on  the  ground  that  title  came 
in  question  where  he  has  unnecessarily  framed  his  complaint  so  as 
to  require  defendant  to  set  up  a  plea  of  title,  and  defendant  has  suc- 
ceeded on  the  plea.  Lear?i  v.  Currier,  15  Plun,  184;  affirmed,  7<> 
N.  Y.  525.  In  a  legal  action  of  ejectment,  by  vendor  against  ven- 
dee, for  default  in  payment  of  purchase-money,  the  defendant,  if 
successful,  is  entitled  to  costs.     Cythe  v.  Lqfontain,  51  Barb.  im. 
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The  statutory  provisions  exclude  the  discretion  of  the  court  in 
awarding  costs  where  title  is  in  qnestion,  so  that  it  is  error  to  award 
costs  contrary  to  statute.  Boardway  v.  Scott,  31  Hun,  378. 
The  certificate  of  the  judge  that  title  came  in  question  is  conclusive. 
Niles  V.  Lindsley,  8  How.  131.  But  not  when  it  is  apparent  from 
the  pleadings  title  was  not  in  question.  Squires  v.  Lenard,  16  How. 
•178.  Where  title  is  in  issue,  and  found  to  be  in  defendant,  the  fact 
that  plaintiff  recovers  nominal  damages  for  injury  to  chattels  does 
not  entitle  him  to  costs.  Burhans  v.  Tibbitts,  7  How.  74.  A  claim 
of  possession  is  not  a  claim  of  title  and  where  the  gist  of  the  action 
is  possession,  title  is  not  in  question.  Ratlibone  v.  McOonnell,  20 
Barb.  311 ;  affirmed,  21  N.  Y.  466.  In  ejectment  to  recover  two 
distinct  parcels  of  land,  where  the  plaintifE  recovered  but  one  parcel, 
held,  that  both  plaintiff  and  defendant  were  entitled  to  costs,  al- 
though the  complaint  contained  but  one  count.  Coon  v.  Diefendorf, 
8  Civ.  Pro.  R.  293.  It  seems  that  costs  upon  a  recovery  in  eject- 
ment, by  the  lessor,  against  a  tenant  under  a  perpetual  lease,  after 
default  in  payment  of  rent,  may  be  retaxed  upon  the  application  of 
a  mortgagee  of  the  leasehold  who  seeks  to  redeem,  upon  payment  of 
back  rent,  costs,  etc.     Keeler  v.  Keelm',  103  N.  Y.  30. 

Where  a  suit  before  a  justice  is  dismissed  on  a  plea  of  title,  if  the 
defendant,  on  another  action  being  brought  in  the  Supreme  Court, 
demurs  to  the  same  complaint  that  was  presented  in  Justice  Court, 
the  plaintiff'  is  entitled  to  costs  though  he  recover  less  than  $50. 
Locklin  v.  Gassier,  60  How.  43.  A  party  taking  a  new  trial  in 
ejectment  under  the  statute,  cannot,  upon  a  recovery  thereon,  tax 
costs  for  the  proceedings  had  before  the  granting  of  the  order  for 
a  new  trial.  Carnes  v.  Piatt,  40  Super.  Ct.  203.  Gi-anting  a  new 
trial  in  ejectment  upon  the  payment  of  part  of  defendant's  costs, 
determines  the  right  to  prior  costs,  and  the  plaintiff,  if  he  succeeds, 
is  not  entitled  to  tax  them.     Provost  v.  Farrell,  13   Hun,  303. 


CHAPTER     II. 

PARTITION. 


Nature  of  the  action. — :  The  proceedings  for  partition  at  common 
law  were  exceedingly  cumbersome  and  unsatisfactory,  and  at  an  early 
day  statutory  enactments  were  made  regulating  the  division  of  estates 
among  joint  tenants  and  tenaiits  in  common,  and  at  a  later  day 
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chancer}',  witliont  fui-tlier  legislative  sanction,  began  to  exercise 
jurisdiction  in  suits  of  partition,  and  the  writ  of  partition  which 
had  been  the  process  at  common  law  fell  into  disuse  and  was  finally 
abolished  and  the  Court  of  Chancery  obtained  exclusive  jurisdiction. 
In  this  country,  in  some  of  the  States,  jurisdiction  in  partition  is 
exercised  exclusively  by  probate  courts,  in  others  by  the  law  courts, 
and  in  still  others  it  is  a  matter  exclusively  of  equity  jurisdiction. 
Freeman  on  Co-tenancy  and  Partition,  §  420  et  seq.  Partition  is  a 
matter  of  right  as  well  at  common  law  as  by  statute.  Gallie  v. 
Eagle,  65  Barb.  583 ;  Ghinn  v.  Keith,  1  Hun,  589  ;  Tripp  v.  Riley, 
15  Barb.  331;  Smith  v.  Smith,  10  Paige,  470;  Haywood  v.  Jud- 
son,  4  Barb.  2'28.  The  fact  that  an  issue  joined  in  partition  is 
triable  by  jury  does  not  change  the  equitable  character  of  the  action. 
Jones  V.  Jones,  5  State  Rep.  610. 

By  an  agreement  not  to  question  the  jurisdiction  of  the  courts  of 
this  State  in  a  partition  suit,  some  of  the  land  being  situated  in  other 
States,  and  not  to  institute  similar  suits  in  those  States,  on  the  per- 
formance of  all  the  conditions  of  the  agreement  by  one  of  the  parties, 
the  other  will  be  estopped  from  denying  the  jurisdiction  of  the  courts 
in  this  State  and  be  precluded  fi'om  bringing  similar  actions  in  other 
States.  He  will  not  be  heard  to  say  that  because  certain  other  parties 
are  not  parties  to  this  agreement  that  the  provisions  therein  cannot 
be  carried  into  effect.  Bowen  v.  Durant,  5  State  Rep.  535.  A 
suit  in  partition  is  a  suit  in  rem.  Van  Orman  v.  Phillips,  9  Barb. 
500  ;  Cornithe  v.  G7%ffing,  21  id.  9.  For  the  history  of  legislation 
on  the  subject  in  this  State,  see  Mead  v.  Mitchell,  5  Abb.  92, 
and  S.  C,  17  N.  Y.  210. 

Partition  hy  parol.  —  A  parol  partition  carried  into  efEect  by 
possession  taken  under  it,  will  be  sufficient  to  sever  the  premises. 
Jackson  v.  Harder,  4  Johns.  212 ;  Mount  v.  Morton,  20  Barb.  123 ; 
Jackson  v.  Vosburgh,  9  Johns.  276  ;  Byerss  v.  Wheeler,  25  Wend. 
434.  And  partition  by  parol  binds  the  heirs  of  each  tenant.  Wood 
V.  Fleet,  36  N.  Y.  499. 

Where  the  grantee  in  a  deed  is  entitled  to  certain  lands  to  be 
located,  although  he  is  tenant  in  common  until  such  location,  the 
location  in  conformity  with  the  deed  completes  title  to  the  lands 
selected.  Jackson  v.  Livingston,  7  Wend.  136  ;  Corhin  v.  Jackson, 
14  id.  625.  A  parol  partition  can  only  give  to  each  the  vested  and 
contingent  interests  the  co-tenants  then  have,  a  subsequently  acquired 
interest  is  not  affected  by  it.  Carpenter  v.  Schemerhorn,  2  Barb. 
Ch.  322.     When  the  husband  perfects  a  voluntary  partition,  dower 
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attaclies  to  his  share  and  the  others  are  released,  Jackson  v.  Edwards, 
22  Wend.  512 ;  Wilkinson  v.  Parish,  3  Paige,  658. 

Jurisdiction  in  partitioJi.  —  The  Supreme  Court,  by  virtue  of  its 
general  equity  powers  as  successor  to  the  Court  of  Chancery,  under 
section  217,  Code  of  Civil  Procedure,  has  jurisdiction  in  partition, 
as  have  the  Superior  City  Courts  under  subdivision  1,  section  263  — 
McGlone  v.  Goodwin,  3  Daly,  1S5  — and  the  County  Courts,  under 
section  340  —  Douhleday  v.  Heath,  IG  N.Y.  80  ;  and  the  jurisdiction 
of  the  Superior  Courts  of  cities  is  independent  of  the  residence  of 
the  parties.  Varian  v.  Stevans,  2  Duer,  635.  The  Supreme  Court 
has  no  original  inherent  power  to  partition  and  sell  the  real  estate  of 
infants,  and  proceedings  for  that  purpose  are  authorized  alone  by  the 
legislature,  and  the  limits  imposed  upon  them  are  controlling  on  the 
court.  Muller  v.  Strippman,  6  Abb.  N.  C.  343.  See  Bullymore  v. 
Cooper,  46  N.  Y.  236.  The  court  obtains  jurisdiction  in  an  action 
to  partition  lands  although  there  is  no  land  situate  in  the  county 
which  the  summons  and  complaint  name  as  the  place  of  trial.  I{im- 
ball  V.  Mapes,  19  Week.  Dig.  481. 

The  Supreme  Court,  sitting  at  Special  Term,  has  all  the  jurisdic- 
tion, both  legal  and  equitable,  of  the  Court  of  Chancery,  and  the 
former  Supreme  Court  in  proceedings  for  partition,  and  is  to  con- 
duct the  same  in  conformity  with  the  statutes.  It  may  take  such 
action  as  the  condition  of  the  pleadings  and  issues  requires,  and  is- 
sues of  fact  may  be  sent  to  a  jury.  Heiolett  v.  Wood,  3  Hun,  736 ; 
affirmed,  62  N.  Y.  75.  The  verdict  stands  on  same  footing  as  in 
other  trials.  Clapp  v.  Bromagham,  9  Cow.  530.  The  omission  to 
require  a  bond  from  a  guardian  ad  litem,  for  each  of  several  infants, 
does  not  deprive  the  court  of  jurisdiction.  Meed  v.  Reed,  13  Civ. 
Pro.  R.  101).  The  Supreme  Court  has  jurisdiction,  in  law  and  equity, 
and  has  jurisdiction  of  all  actions  of  partition.  It  is  its  province 
to  decide  whether,  in  any  given  case,  to  award  a  partition  or  a  sale, 
and  if  its  decision  is  erroneous,  the  remedy  is  by  appeal.  Clemens 
V.  Clemens,  37  N.  Y.  59.  The  Supreme  Court  has  jurisdiction  in  par- 
tition as  in  proceedings  qiiasi  in  rem.,  i.  e.,  general  jurisdiction  over 
the  subject-matter  of  the  action.  Fahey  v.  Jenkins,  73  N.  Y.  355. 
After  sale  in  partition,  the  court  has  jurisdiction,  upon  a  distribution 
of  the  proceeds,  to  pass  upon  the  vahdity  of  a  mortgage  upon  an  undi- 
vided share,  though  not  formally  put  in  issue  by  the  pleadings.  Hal- 
stead  V.  Halstead,  55  N.  Y.  442.  As  to  when  an  agreement  to  parti- 
tion lands  in  another  State  will  estop  a  party  from  denying  the  juris- 
diction of  the  courts  of  this  State,  see  Bowers  v.  Durant,  43  Han,  248. 
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It  seems,  tliat  under  the  Revised  Statutes,  jurisdiction  in  partition 
was  acquired  of  an  infant  defendant  of  a  guardian  in  the  first  in- 
stance, upon  notice  to  the  infant  or  his  general  guardian,  and  that 
service  of  notice  upon  tlie  infant  was  not  indispensably  necessary  to 
jurisdiction.  Healy  v.  Tiuenty-third  St.  B.  R.  Co.,  1  Civ.  Pro. 
R.  15  ;  Thistle  v.  Thistle,  5  id.  43. 

Place  of  trial.  —  By  section  982,  the  place  of  trial  is  in  the 
county  where  tlie  property,  or  some  part  of  it,  is  situated.  This 
applies  to  equitable  as  well  as  other  actions ;  Bush  v.  Treadwell, 
11  Abb.  (CT.  S.)  27 ;  and  the  power  of  a  judge  to  adjourn  a  Special 
Term  to  another  county  does  not  authorize  him  to  change  the  place 
of  trial  of  a  local  action.  The  Binghamton  Iron  Foundry  v.  Hat- 
field, 43  N.  Y.  224.  The  Supreme  Court  has  no  power,  under  sec- 
tion 817,  to  consolidate  two  actions  for  pai-tition,  where  the  subject 
of  one  is  land  situate  in  one  county,  and  of  the  other,  land  situate  in 
another  county,  and  where  one  or  moi-e  of  the  parties  to  the  one  are 
not  parties  to  or  interested  in  the  other.  Mayor  v.  Coffin,  90  N. 
Y.  312. 

When  action  of  partition  deemed  comraenced. —  The  mere  issuing 
of  a  summons  is  not  the  commencement  of  an  action  for  general 
purposes.  Kerr  v.  Mount,  28  N.  Y.  659.  An  action  is  commenced 
by  the  service  of  a  summons.  §416,  Code.  As  a  general  rule,  an 
action  is  not  commenced  until  the  service  of  a  summons.  Wiggin 
V.  Orser,  5  Duer,  IIS.  The  fihng  of  a  summons  and  complaint  is 
not  the  commencement  of  a  suit,  nor  is  the  filing  of  a  lis  pendens, 
except  as  constructive  notice  to  purchasers.  Haynes  v.  OnderdonTc, 
2  Hun,  519. 

§  1532.  Where  two  or  more  persons  hold  and  are  in  possession  of  real  property, 
as  joint  tenants  or  as  tenant  in  common,  in  which  either  of  them  has  an  estate  of 
inheritance,  or  for  life,  or  for  years,  any  one  or  more  of  them  may  maintain  an 
action  for  the  partition  of  the  property,  according  to  the  respective  rights  of  the 
persons  interested  therein;  and  for  a  sale  thereof,  if  it  appears  that  a  partition 
thereof  cannot  be  made,  without  great  prejudice  to  the  owners. 

Rtji.E  65.  Where  several  tracts  or  parcels  of  land,  lying  within  this  State,  are 
owned  by  the  same  persons  in  common,  no  separate  action  for  the  partition  of  a 
part  thereof  only,  shall  be  brought  without  the  consent  of  all  the  parties  inter- 
ested therein,  and,  if  brought  without  such  consent,  the  share  of  the  plaintiff  may 
be  charged  with  the  whole  cast  of  the  jiroceeding.  And  when  infants  are  inter- 
ested, the  petition  shall  state  whether  or  not  the  parties  own  any  other  lands  in 
common. 

All  parties  must  be  tenants  of  all  land-s  to  be  divided ;  Jackson  v. 
Myers,  14  Johns.  354 ;  ManoU  v.  Brush,  3  Law  l>ull.  66 ;  but  the 
omission   to  allege  that  the  parties  to  the  action  do  not  own  any 
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other  lands  in  common  in  the  State  is  not  a  ground  of  demurrer. 
It  was  not  the  object  of  the  rale  to  establish  a  rule  of  pleading ;  an 
omission  to  make  averment  is  at  most  irregularity.  Pilchard  v. 
Dratt,  32  Hun,  417.  The  party  bringing  the  action  must  be  in 
either  actual  or  constructive  possession  of  the  lands  sought  to  be 
partitioned.  O' Dougherty  v.  Aldrich,  5  Den.  385  ;  Howell  v.  Mills, 
7  Lans.  193;  Florence  v.  Hopkins,  4:Q  N.  Y.  182;  Therasson  v. 
White,  52  How.  62 ;  Wainman  v.  Hampton,  20  Week.  Dig.  68 ; 
Sullivan  v.  Sidlivan,  66  N.  Y.  37;  Bu7'hans  v.  Burhans,  2  Barb. 
Ch.  398 ;  Boyd  v.  Bowie,  65  Barb.  237 ;  Brownell  v.  BrowneU, 
19  Wend.  367.  The  seizin  of  one  co-tenant,  imless  proved  to  be 
adverse,  is  the  seizin  of  all,  and  either  may  institute  proceedings  for 
partition,  although  not  personally  in  possession.  Hitchcock  v.  Skin- 
ner, Hoff.  Ch.  21 ;  Beele  v.  Gripig,  14  N.  T.  238 ;  Florence  v. 
Hopkins,  46  id.  182  ;  Blakely  y.  Colder,  15  id.  617.  The  latter  case 
was,  as  stated  in  Sullivan  v.  Sullivan,  66  N.  Y.  37,  solely  between 
remaindermen.  Where  the  plaintiff  has  neither  actual  or  construct- 
ive possession,  the  court  is  bound  to  notice  the  objection  in  behalf 
of  infant  parties.  Fleet  v.  Borland,  11  How.  489.  Partition  between 
tenants  in  common  is  a  matter  of  right.  Smith  v.  Smith,  10  Paige, 
470.  Where  the  intestate  was  seized  and  possessed  of  lands  which 
descended  in  common,  one  of  them,  though  not  in  possession,  can 
maintain  proceedings  for  partition,  if  the  lands  are  unoccupied. 
Beehe  v.  GriJJing,  14  N.  Y.  235. 

But  a  plaintiff  cannot  have  judgment  of  partition  as  to  parcels  in 
which  he  has  no  interest.  Beach  v.  2''he  Mayor,  45  How.  357.  It 
may  be  had  by  the  several  owners  of  property  subject  to  a  lease,  the 
owners  being  tenants  in  common,  both  of  the  rents  and  the  rever- 
sion. Woodtoorih  v.  Camphell,  5  Paige,  518.  Partition  is  allowable 
between  heirs  having  an  equitable  title.  Herljert  v.  Smith,  6  Lans. 
493.  A  tenant  for  life  or  for  years  may  have  partition.  Ackley  v. 
Bygert,  33  Barb.  189  ;  Vati  Arsdale  v.  Brake,  2  id.  600.  A  tenant 
by  the  curtesy,  as  he  has  a  life  estate  in  the  lands  of  his  deceased 
wife,  may  maintain  partition.  Biker  v.  Barke,  4  Edw.  Ch.  468  ;  Sears 
V.  Hyer,  1  Paige,  483  ;  Tilton  v.  Vail,  i.2  Hun,  638.  The  contrary 
is  held  in  Beed  v.  Beed,  46  Hun,  212,  citing  §  1538  (afhrmed,  107 
N.  T.  545),  as  decisive  of  the  question.  But  it  is  held  that  all  par- 
ties are  bound  by  an  order  confirming  a  sale  made  in  such  an  action. 
An  infant  co-tenant  may  maintain  partition,  except  where  the 
statute  makes  especial  provision  for  his  protection  and  apply  for  a  par- 
tition, in  the  same  manner  that  lie  might  institute  any  other  action 


60  Paetition. 

to  enforce  his  rights  in  the  same  propert}'.  Postley  v.  Cain,  4  Sandf . 
Ch.  509 ;  Clark  v.  Clark,  14  Abb.  299.  See  §  1534.  But  under  the 
Code,  an  infant  cannot  maintain  partition  without  leave  of  the  court. 
Struppman  v.  Miller,  52  How.  211. 

A  married  woman  may  compel  her  husband  to  make  partition  of 
land  in  which  they  are  co-tenants.  Moore  v.  Moore,  47  N.  Y.  468. 
Where  suit  is  brought  by  the  committee  of  an  habitual  drunkard 
(.ir  lunatic,  the  drunkard  or  lunatic  should  be  joined.  Gorham  v. 
Gorham,  3  Barb.  Ch.  24.  An  assignee  for  the  benefit  of  creditors  may 
bring  partition ;  Van  Arsdale  v.  Drake,  2  Barb.  599 ;  or  by  an 
assignee  in  bankruptcy;  Rutherford  v.  Hewey,  59  How.  231 ;  or 
by  a  devisee  of  a  life  estate.  Canfield  v.  Ford,  16  How.  473.  An 
heir  of  a  deceased  intestate  can  maintain  partition,  although  he,  in 
common  with  other  heirs,  has  signed  an  agreement  not  to  do  so ; 
the  agreement  is  void  for  lack  of  consideration.  Elderkin  v. 
Howell,  42  How.  330.  Partition  cannot  be  maintained  by  one  hav- 
ing a  mere  future  contingent  interest  in  an  undivided  share  ;  Striker 
V.  Mott,  2  Paige,  387  ;  nor  between  a  tenantin  fee  and  his  landlord, 
though  the  tenant  has  acquired  a  moiety  of  the  rent  and  reversion. 
Lansing  v.  Pine,  4  Paige,  639.  Lands  set  apart  for  salt  works  are 
not  the  subject  of  partition  between  heirs  of  the  person  to  whom 
they  were  set  apart  by  the  State  authorities.  Newcomh  v.  Newcomb, 
12  N.  T.  603.  Where  five  persons,  as  committee  for  a  larger  num- 
ber, took  title  to  lands,  and  were  authorized,  by  written  agreement, 
to  erect  sheds  thereon  at  joint  expense  of  subscribers,  held,  that  the 
land  was  so  far  impressed  with  a  trust  that  partition  could  not  be  had 
between  the  grantees.     Baldwin  v.  Humphrey,  44  1^.  Y.  009. 

It  seems  that  a  receiver  appointed  in  supplementary  proceedings 
cannot  maintain  partition.  Miller  v.  Levy,  46  Super.  Ct.  '207; 
DuBois  V.  Cassidy,  75  N.  Y.  298;  Payne  v.  Becker,  87  id.  153. 
Contra,  Buelson  v.  Reeve,  2  Week.  Dig.  375.  A  trustee  Mitli 
power  to  receive  the  rents  and  profits,  and  sell  the  lands  and  invest 
the  proceeds,  can  maintain  partition.  Gallic  v.  Eagle,  65  Barb. 
583.  Although  a  tenant  in  common  is  trustee  for  some  of  the  other 
tenants,  he  may  maintain  the  action.  Cheemnan  v.  Thorn,  1  Edw. 
629. 

The  heirs  of  a  deceased  person  or,  in  case  they  have  ]iarted  witli 
their  title,  their  grantees,  are  proper  parties  to  a  suit  for  the  parti- 
tion of  the  real  estate  of  the  deceased.  Yan  Derwerker  v.  Van 
Derwerker,  7  Barb.  221.  Partition  was  decreed  where  plaintiff's  in- 
terest was  as  owner  in  fee  of  an  undivided  share  of  mines  and  min- 
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erals  on,  and  in  the  premises,  with  power  to  go  on  the  land  and  work 
such  mines,  and  defendant  was  owner  in  fee  of  the  residue  of  the 
estate  and  interest  in  the  premises.  Canfield  v.  Ford,  16  How. 
•173 ;  affirmed,  28  Barb.  336.  One  cestui  que  trust  can  main- 
tain partition  against  a  trustee  who  has  purchased  the  interest  of 
the  other  cestui  que  trust.     Sterricher  v.  Dickenson,  9  Barb.  516. 

Where  administrators  advance  from  their  own  funds  moneys  to 
complete  the  purchase  of  lands  made  hy  their  intestate  and  take  title 
in  their  own  names  as  security,  an  action  for  partition  to  which  they, 
tlie  widow  and  heirs,  are  parties,  may  be  maintained.  Ilerhert  v. 
Smith,  6  Lans.  493.  One  having  a  present  interest,  per  autre  vie, 
in  an  undivided  portion  of  lands,  and  a  contingent  remainder  in  fee 
in  an  undivided  part,  is  entitled  to  partition,  and  if  actual  partition 
cannot  be  had,  to  a  sale.  Brevoort  v.  Brevoort,  YO  N.  Y.  136. 
A  party  seized  in  fee  may  maintain  partition,  though  it  is  subject  to  a 
right  of  possession  in  trustees  created  under  a  will  for  the  purpose  of 
executing  the  trust.  Chapman  v.  GowenJwven,  7  Hun,  341.  Ten- 
ants for  life  may  have  partition  between  themselves,  and  all  persons 
entitled  to  any  beneficial  estate  may  be  made  parties,  and  the  judg- 
ment is  conclusive  on  all  of  them.  Jenkins  v.  Fahey,  73  N.  Y.  355. 
Parties  having  no  vested  interest  in  tlie  real  estate  cannot  maintain 
partition.  Woodruff  v.  Oook,  47  Barb.  304.  Where  a  valid  express 
ti'ust  is  created,  and  the  legal  title  vests  in  the  trustee,  a  partition 
cannot  be  decreed.  Morse  v.  Morse,  85  IT.  Y.  53;  Davies  v. 
I)avies,16  Week.  Dig.  118;  affirmed,  92  KY.  633.  A  cestui  que 
trust  cannot  maintain  an  action  for  the  partition  of  land.  Harris  v. 
LarTcins,  22  Hun,  488,  but  see  9  Barb.  516,  supra.  A  widow  can- 
not maintain  partition  by  virtue  of  her  dower  right.  Wood  v.  Olute, 
1  Sandf.  Ch.  199;  Ooles  v.  Coles,  15  Johns.  319.  But  partition  is 
properly  ordered  where  the  power  of  sale  in  the  executor  would  need 
the  aid  of  the  court  to  fix  the  time  when  it  could  be  had.  UnderhiU 
V.  TJnderhill,  4  State  Pep.  858.  An  action  for  partition  of  lands, 
which  were  subject  to  a  valid  power  of  sale  in  the  executors  of  a 
will,  sustained  when  the  executors  for  more  than  twenty-five  years 
had  omitted  to  execute  the  power,  and  most  of  the  parties  inter- 
ested had  conveyed  their  title  in  the  property,  and  thus  elected  to 
dispense  with  the  power  of  sale  in  the  will.  Purdy  v.  Wright,  44 
Hun,  239,  citing  several  authorities. 

Where  husband  and  wife  are  tenants  by  the  entirety  —  citing 
Bertles  v.  Nunan,  92  N.  Y.  152  — a  deed  executed  by  the  wife  con- 
vevs  no  title,  and  her  grantee  cannot  maintain  partition.    Zomtlein 
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V.  Brown,  100  N.  Y.  12;  same  rule,  Miller  v.  Miller,  9  Abb.  (N. 
S.)  144.  Where  the  parties  own  separate  parcels,  and  are  Qot  in 
possession,  a  partition  cannot  be  had.  Danvers  v.  Doherty,  14  Abb. 
106.  It  was  held  that  the  statute  prohibits  partition  where  the 
provisions  of  a  will  prevent  the  lands  of  infants  from  being  sold, 
and  where  a  partition  would  defeat  the  instrnment.  Muller  v. 
Struppmann,  55  How.  521.  The  provision  of  the  statute  referred 
to  in  that  decision  was  repealed  by  chapter  245,  Laws  1880  ;  by 
section  2357  the  limitation  is  only  applied  to  sales  of  infants'  real 
estate  by  order  of  the  court.  Where  grantees  have  contracted  to 
sell  again  under  a  valid  contract,  they  are  no  longer  tenants  in  com- 
mon so  that  either  can  compel  a  partition.  Baldwin  v.  Humphrey, 
44  IT.  Y.  609.  If  the  personal  property  of  decedent  appears  to  be 
insufficient  to  pay  his  debts,  a  decree  of  sale  will  not  be  granted  in 
partition.  Matthews  v.  Matthews,  1  Edw.  Ch.  565,  applied  in  Fonda 
V.  Chapman,  23  Hun,  119 ;  said  to  be  overruled  by  later  cases  on 
another  point ;  Abbott's  Cases  criticised,  page  482.  It  was  held  before 
the  present  Code  —  see  Van  Schuyver  v.  Mulford,  59  N.  Y.  426  — 
that  adverse  possession  barred  an  action  of  partition.  But  see  §§  1537 
and  1543.  A  tenant  for  life  may  not  maintain  partition,  because 
not  a  joint  tenant  or  tenant  in  common  with  a  remainderman,  but  a 
decree  in  such  an  action  is  not  void.    Cromwell  v.  Hull,  97  IS".  Y.  209. 

Where  it  appeared  that  plaintiff  and  some  of  the  defendants  in 
partition   were  aliens,  who   had   not    declared   their  intentions  to  . 
become  citizens,  held,  that  this  did  not  prevent  the  maintenance  of 
the  action,  but  that  the  State  would  be  a  necessary  party.    Nolan  v. 
Gommond,  11  Civ.  Pro.  R.  295. 

Present  partition  and  sale  cannot  be  compelled  by  the  remainder- 
man during  the  life  of  the  life  tenant  without  his  consent.  Hughes 
V.  Hughes,  2  Civ.  Pro.  R.  139. 

A  conveyance  by  a  trustee  to  a  cestui  que  trust,  which  does  not 
extingnish  the  trust,  gives  the  latter  no  status  to  maintain  partition. 
Thebaud  v.  Sahemerhorn,  10  Abb.  JST.  C.  72. 

Partition  cannot  be  had  where  the  parties  own  separate  par- 
cels and  are  not  in  possession  of  any  portion  of  the  land,  either  as 
joint  tenants  or  tenants  in  common.  Boyd  v.  Dowie,  65  Barb.  237. 
'  Nor  between  husband  and  wife  of  land  conveyed  to  them,  their 
heirs  and  assigns,  by  a  deed  not  indicating  that  they  are  to  hold,  as 
joint  tenants  or  tenants  in  common,  or  have  a  several  interest,  because 
the  survivor  takes  the  whole.     Miller  v.  Miller,  9  Abb.  (N.  S.)  444. 

An  action  of  partition  cannot  be  maintained  as  to  a  parcel  of  land 
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as  to  which  there  are  no  undivided  interests,  and  the  court  may  dis- 
miss an  action  as  to  such  parcel  and  continue  it  as  to  others.  Y*^^ 
Schaach  v.  Saunders,  24'  Week.  Dig.  225. 

§  1583.  Where  two  or  more  persons  liold,  as  joint  tenants  or  as  tenants  in  com- 
mon, a  vested  remainder  or  reversion,  any  one  or  more  of  them  may  maintain  an 
action  for  the  partition  of  the  real  property  to  which  it  attaches,  according  to  their 
respective  shares  therein,  subject  to  the  interest  of  the  person  holding  the  par- 
ticular estate  therein,  but  no  sale  of  the  premises  in  such  an  action  shall  be  made 
except  by  and  with  the  consent  in  writing,  to  be  acknowledged  and  proved  and  cer- 
tified in  like  manner  as  a  deed,  to  be  recorded  by  the  person  or  persons  owning 
and  holding  such  particular  estate  or  estates;  and  if  in  such  an  action  it  shall 
appear  in  any  stage  thereof,  that  partition  or  sale  cannot  be  made  without  great 
prejudice  to  the  owners,  the  complaint  must  be  dismissed.  The  dismissal  of  the 
complaint,  as  herein  provided,  shall  not  affect  the  right  of  any  party  to  bring  a 
new  action  after  the  determination  of  such  particular  estate. 

One  of  the  owners  of  two  undivided  thirds  of  certain  real  estate 
may  maintain  an  action  for  partition,  notwithstanding  the  existence 
of  a  life  estate  in  the  owner  of  the  other  third.  Mason  v.  Mason, 
Abb.  Ann.  Dig.  18S6,  page  278. 

This  section  is  not  intended  to  change  the  law,  but  simply  to 
codify  it.  Present  partition  and  sale  cannot  be  compelled  by  a  re- 
mainderman, while  the  life  tenant  is  still  living,  without  his  consent, 
nor  can  a  sale  be  made  subject  to  the  life  estate.  Hughes  v.  Hughes,  2 
Civ.  Pro.  R.  139.  It  is  held  in  Sullivan  v.  Sullivan,  66  N.  Y.  37,  that 
although  remaindermen  and  reversioners  may  be  made  defendants  in 
an  action  for  partition  they  cannot  institute  the  action,  at  least  as 
against  others  not  seized  of  a  like  estate  in  common  with  them,  and  it 
is  queried  whether  remaindermen  may  compel  partition  among  them- 
selves, and  the  case  of  Blakely  v.  Colder,  15  N.  Y.  617,  is  distin- 
guished and  limited,  and  Howell  v.  Mills,  56  id.  226,  is  distinguished. 

In  Brevoort  v.  Brevoort,  70  N.  Y.  136,  it  was  held  that  the  objec- 
tion to  partition,  by  a  remainderman  or  reversioner,  could  be  taken 
only  by  the  parties,  and  all  the  parties  were  concluded  by  the  judg- 
ment, while  Jenkins  v.  Fahey,  73  id.  355,  holds  that  tenants  for 
life  may  make  remaindermen  parties  in  partition  between  themselves. 
See  Chism  v.  Keith,  1  Hun,  589.  The  cases  of  Brownell  v.  Brown- 
ell,  19  Wend.  367;  Burhans  v.  Burhans,  2  Barb.  Ch.  398; 
Fleets.  Borland,  11  How.  489,  hold  remaindermen  cannot  maintain 
the  action.  The  eases  above,  together  with  Morse  v.  Morse,  85 
N.  Y.  57,  are  cited  in  Hughes  v.  Hughes,  63  How.  408;  affirmed,  30 
Hun,  349,  and  it  is  there  held  that  a  remainderman  cannot  compel 
present  partition  and  sale  of  the  real  estate  while  the  life  tenant  is  still 
living,  without  his  consent;  to  entitle  a  remainderman  to  the  remedy, 
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there  must  be  a  present  estate  in  possession,  and  where  the  estate  in 
possession  is  with  the  tenant  for  life,  it  cannot  be  disturbed  by  one  who 
is  entitled  to  possession  only  on  the  death  of  the  present  possessor. 

An  action  will  not  lie  by  a  remainderman  nnder  a  will  for  a  par- 
tition of  lands  which  are  subject  to  a  power  of  sale  in  executors. 
McGregor  v.  McGregor,  22  Week.  Dig.  305. 

Query  whether  a  sale  in  partition  at  suit  of  remainderman  can  lie 
sustained  where  an  infant  is  interested.  Prior  v.  Prior,  41  Hun,  613. 
Under  section  1533,  so  soon  as  it  appears  that  an  actual  partition  of 
the  lands  in  question  cannot  be  made  without  great  prejudice  to  the 
owners,  the  court  has  no  power  except  to  direct  that  the  complaint 
be  dismissed.  It  cannot  direct  that  the  property  be  sold.  Scheu  v. 
Lehning,  31  Hun,  183. 

But  a  complaint  is  not  demurrable  which  asked  for  a  partition  or 
sale  if  it  does  not  appear  on  its  face  that  an  actual  partition  cannot 
be  had.     Piehl  v.  Lambart,  9  Civ.  Pro.  K.  269. 

Prior  to  the  amendment  to  the  Code  in  1887,  an  action  of  parti- 
tion could  not  be  maintained  by  a  remainderman  or  reversioner 
where  their  interest  was  subject  to  that  of  one  holding  a  particular 
estate  and  an  actual  partition  could  not  be  made,  and  the  complaint 
must  be  dismissed.  A  judgment  in  such  a  case  is  not  an  irregularity 
or  error  in  fact,  but  a  jurisdictional  defect,  and  the  judgment  may  be 
vacated  notwithstanding  more  than  one  year  elapsed  between  the 
time  of  entry  thereof  and  the  time  of  making  the  motion.  Prior 
V.  Hall,  13  Civ.  Pro.  E.  83. 

§  1534.  An  action  for  the  partition  of  real  property  shall  not  he  brought  by  an 
infant,  except  by  the  written  authority  of  the  surrogate  of  the  county  in  which 
the  property,  or  a  part  thereof,  is  situated.  The  authority  shall  not  be  given 
unless  the  surrogate  is  satisfied,  by  affidavit  or  other  competent  evidence,  that  the 
interests  of  the  infant  will  be  promoted  by  bringing  the  action.  A  judgment  for 
a  partition  or  sale  shall  not  be  rendered  in  such  au  action  unless  the  court  is  sat- 
isfied that  the  interests  of  the  infant  will  be  promoted  thereby,  and  that  fact  is 
expressly  recited  in  the  judgment. 

The  authority  to  allow  the  action  to  be  brought  was,  prior  to  the 
present  Code,  lodged  with  the  Supreme  Court.  The  codifiers  state 
that  it  was  given  to  the  surrogate  as  the  proper  ofiicer,  and  for  the 
reason  that  it  is  also  the  duty  of  the  court  in  which  the  action  is 
brought  to  exercise  a  supervision  over  the  interests  of  infants,  and 
an  additional  safeguard  is  thus  created.  It  nmst  appear  that  the 
interests  of  the  infant  require  that  partition  should  be  made  or  a  sale 
bad,  or  the  order  will  not  be  made ;  Lansing  v.  Gulich,  26  How. 
250 ;  and  a  failure  to  comply  with  this  requirement  is  radical  and 
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fatal.     Cla/rk  t.  Clark,  21  How.  479 ;  Strupjaman  v.  MulUr,  52  id. 
211. 

The  application  should  be  made  by  petition,  and  is  on  behalf  of 
the  infant  by  his  general  guardian,  if  he  has  one,  and  if  not,  by  a 
relative  if  the  infant  is  under  fourteen,  or  by  the  infant  himself  if 
over  fourteen.  It  may  be  ex  parte,  but  must  be  verified.  It  need 
not  be  entitled,  and  should  set  forth  the  facts  showing  that  the  infant 
is  entitled  to  a  partition  and  generally  the  reasons  why  he  applies 
for  leave  to  bring  suit,  and  whether  the  parties  own  any  other  lands 
in  common.  The  court,  on  being  satisfied  that  the  interests  of  the 
infant  require  a  partition,  will  grant  the  order.  Van  Santvoord's 
Equity  Practice,  vol.  2,  p.  9. 

Precedent  for  Affidavit  on  Application  for  Leave  for  Infant  to  Bring 

Suit. 

State  of  New  York,  )       . 
Coimty  of  Ulster,       \   "' ' 

Charles  D.  Bruyn  and  James  V.  Bruyn,  both  of  the  city  of  King- 
ston, N.  Y.,  being  severally  duly  sworn,  say,  and  each  for  himself 
says,  that  the  said  James  V.  Bruyn  is  an  infant  under  the  age  of 
twenty-one  years,  to-wit,  of  the  age  of  nineteen  years,  and  the  said 
Charles  D.  Bruyn  is  the  general  guardian  of  the  person  and  estate  of 
the  said  James  Bruyn;  that  the  said  James  V.  Bruyn  is  the  owner  as 
tenant  in  common  with  Cornelius  Bruyn,  of  {here  insert  description) ; 
that,  in  the  opinion  of  deponents,  a  suit  should  be  instituted  by  said 
infant  for  the  partition  of  said  property,  and  that  the  following  are 
deponent's  reasons  for  such  opinion:  that  said  property  is  worth  about 
116,000;  that  the  amount  of  annual  taxes  thereon  are  about  1300  or 
more;  that  the  gross  income  of  said  real  estate  is  only  $125,  and  that 
it  is  a  constant  expense  to  the  said  infant,  and  he  derives  no  income 
or  benefit  from  its  ownership;  and  deponents  further  say  that  Charles 
D.  Bruyn,  acting  for  said  James  V.  Bruyn,  has  made  earnest  and  per- 
sistent effort  with  said  Cornelius  Bruyn  to  bring  about  an  amicable 
division  of  said  real  estate,  so  that  each  might  have  his  equitable  and 
just  share  thereof,  but  without  any  favorable  result,  and  these  depo- 
nents are  satisfied  that  no  friendly  division  thereof  can  be  made. 

{Jurat.)  C.  D.  Bbutm-, 

James  V.  Bbutn. 
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Precedent  for  Order. 
ULSTER  SURROGATE'S  COURT. 

In  the  Matter  of  the  Application  of 
James  V.  Bruyu,  an  infant,  for  leave 
to  bring  a  partition  suit  against  his 
co-tenant  in  common,  Cornelius  Bruyn. 

I,  Oliver  P.  (Jarpeiiter,  surrogate  of  Ulster  county,  being  satisfied 
by  the  affidaTits  of  Charles  D.  Bruyn  and  James  V.  Bruyn,  dated  May 
25,  1888,  that  James  V.  Bruyn,  who  is  an  infant  of  the  age  of  nine- 
teen years,  is  the  owner  of  the  equal  undivided  one-half  of  the  real 
estate  described  in  said  affidavits,  situated  in  the  town  of  Gardiner, 
and  in  the  city  of  Kingston,  Ulster  county,  as  tenant  in  common 
with  Cornelius  Bruyn,  and  that  the  interests  of  said  infant  will  be 
promoted  by  his  bringing  an  action  for  the  partition  of  said  property, 
do  hereby  authorize  said  James  V.  Bruyn  to  bring  said  action. 

Dated  May  25,  1888.  Oliver  P.  Carpenter, 

Surrogate. 

§  470.  The  guardian  must  be  appointed  upon  the  application  of  the  infant,  if  he 
is  of  the  age  of  fourteen  years,  or  upwards  ;  or,  if  he  is  under  that  age,  upon  the 
application  of  his  general  or  testamentary  guardian,  if  he  has  one,  or  of  a  relative 
or  friend.  If  the  application  is  made  by  a  relative  or  friend,  notice  thereof  must 
be  given  to  his  general  or  testamentary  guardian,  if  he  has  one;  or,  if  he  has 
none,  to  the  person  with  whom  the  infant  resides. 

Where  the  petition  was  made  to  the  Supreme  Court  and  was  sent 
to  a  referee,  it  was  held  that  his  report  should  show  the  facts  on 
which  he  based  his  conclusion,  that  the  court  might  judge  of  the 
necessity  for  partition.  Matter  of  Marsac,  16  How.  383.  The  con- 
ditions upon  which  suit  may  be  brought  by  the  infant  must  be  strictly 
complied  with;  the  mere  joinder  with  an  infant  as  a  co-plaintiff  of  a 
tenant  in  common  will  not  dispense  with  the  necessity  on  the  part 
of  the  infant  of  obtaining  the  authority  to  sue,  which  is  a  condition 
precedent  to  maintaining  the  action  or  authorizing  a  decree  of  sale. 
Id.;  Struppman  v.  Muller,  52  How.  211 ;  Irt  re Stratton,  1  Johns. 
509;  In  re  Sharp,  10  id.  486;  Clarh  v.  Clark,  21  How.  479; 
Lansing  v.  Gulich,  26  id.  250. 

§  1535.  A  guardian  ad  litem  for  an  infant  party,  in  an  action  for  partition,  can 
be  appointed  only  by  the  court. 

See  Jennings  v.  Jennings,  2  Abb.  6. 

The  guardian  ad  litem  can  be  appointed  only  by  the  court  and 
cannot  be  made  at  chambers.  Lyle  v.  Smith,  13  How.  104;  Varian 
V.  Stevens,  2  Duer,  635.  In  the  first  judicial  district,  however,  a 
chambers'  order  is  regarded  as  an  order  by  the  court.     Disbrow  v. 
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Folger,  5  Abb.  53.  The  general  guardian  for  the  infant  cannot  act 
without  being  appointed  guardian  ad  litem.  In  re  Stratton,  1 
Johns.  509  ;  In  re  Sharp,  10  id.  486 ;  Clarlc  v.  Clarli,  21  How. 
479  ;  Lansing  v.  Gulick,  26  id.  250  ;  St/ruppman  v.  Midler,  52  id. 
211.  See  Rogers  v.  McLean,  34  N.  Y.  536.  But  he  is  a  proper  per- 
son to  make  the  apphcation.  Id.  He  need  not  necessarily  be  ap- 
pointed guardian  ad  litem.  Cook  v.  Rawdon,  6  How.  233.  If  no 
guardian  is  appointed,  the  decree  is  irregular  and  the  error  cannot 
be  excused  although  the  infant  has  come  of  age  and  tendered  a  re- 
lease. Kohler  v.  Kohler,  2  Edw.  69.  But  the  want  of  verifica- 
tion to  a  petition  for  the  appointment  of  a  guardian  ad  litem  may 
be  supplied  after  judgment,  or  perhaps  dispensed  with.  Yan  Wych 
V.  Hardy,  20  How.  222 ;  affirmed,  4  Abb.  Ct.  of  App.  Dec.  496 ; 
Rogers  v.  McLean,  11  Abb.  44;  affirmed,  34  N.  Y.  536.  And  the 
omission  of  the  guardian  to  file  his  answer  or  give  a  notice  of  ap- 
pearance, will  not  affect  the  validity  if  such  answer  be  filed  nunc 
pro  tunc  after  judgment,  by  order  of  the  court.  Althause  v.  Radde, 
8  Bosw.  410.     See,  also,  Bogert  v.  Bogert,  45  Barb.  121. 

It  is  further  held  in  the  last  case,  that  a  party  entitled  and  intend- 
ing to  commence  an  action  of  partition  may,  before  service  of  sum- 
mons, procure  a  guardian  for  a  minor  defendant  to  be  appointed,  and 
that  service  on  the  person  so  appointed  is  good  service  on  the 
minor.  And  in  Wood  v.  Martin,  66  Barb.  241,  it  is  said  that  an  in- 
fant over  fourteen  may  apply  for  the  appointment  of  a  guardian  ad 
litem  before  service  of  a  summons  upon  him,  and  that  as  to  those 
under  fourteen,  an  appointment  before  service  is,  at  most,  an  irregu- 
larity to  which  objection  must  be  taken  within  a  reasonable  time. 
See,  however,  Wilkes  v.  Wilkes,  1  Barb.  Ch.  72,  that  the  plaintiff 
must  wait  twenty  days  after  service  of  summons  on  infant  defend- 
ant before  he  can  apply  for  such  appointment.  It  is  also  held  in 
Glover  v.  Haws,  19  Abb.  161,  note  ;  in  Grant  v.  Va?i  Schoonhoven,  9 
Paige,  255,  and  Ingersoll  v.  Mangam,  84  N.  Y.  622,  that  a  guar- 
dian ad  litem  for  an  infant  defendant  cannot  be  appointed  until  after 
service  of  summons,  either  personal  or  substituted,  on  him.  This 
case  seems  to  distinguish,  Gotendorf  v.  Goldsohmidt,  83  N.  Y. 
110,  as  a  decision  under  the  rule  relating  to  partition  under  the 
Revised  Statutes  and  not  now  apphcable.  The  statute,  as  to  parti- 
tion as  it  then  stood,  is  discussed  in  Groghan  v.  Livingston,  17  N. 
Y.  218.  The  cases  cited  and  Thistle  \.  Thistle,  66  How.  472,  seem 
to  be  practically  overruled  in  84  N.  Y.,  supra,  under  the  pres- 
ent Code.     See,  also,  language  of  section  471.     The  appointment  of 
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guardian  is  regulated  by  section  ill,  which  takes  the  place  of  sec- 
tion 116  of  the  old  Code,  and  is  as  follows  : 

§471.  {Amended  1879.]  Aninfantdefendantmust  also  appear  by  guardian,  who 
must  be  a  competent  and  responsible  person,  appointed  upon  tbe  application  of 
the  infant,  if  he  is  of  the  age  of  fourteen  years,  or  upwards,  and  applies  within 
twenty  days  after  personal  service  of  the  summons,  or  after  service  thereof  is 
complete,  as  prescribed  in  section  four  hundred  and  forty-one  of  this  act;  or,  if 
he  is  under  that  age,  or  neglects  so  to  apply,  upon  the  application  of  any  other 
party  to  the  action,  or  of  a  relative  or  friend  of  the  infant.  Where  the  applica- 
tion is  made  by  a  person,  other  than  the  infant,  notice  thereof  must  be  given  to 
his  general  or  testamentary  guardian,  if  he  has  one  within  the  State;  or,  if  he 
has  none,  to  the  infant  himself,  if  he  is  of  the  age  of  fourteen  years,  or  upwards, 
and  within  the  State ;  or,  if  he  is  under  that  age,  and  within  the  State,  to  the 
person  with  whom  he  resides. 

Precedent  for  Petition  for  Appoiyitment  of  Guardian  ad  Litem  for 

Infant  Plaintiff. 

To  the  Supreme  Court  of  the  State  of  New  Yorlc : 

The  petition  of  James  V.  Bruyn  of  the  city  of  Kingston,  N.  Y., 
respectfully  shows  that  he  is  an  infant  of  the  age  of  nineteen  years. 
That  your  petitioner  is  about  to  commence  an  action  in  the  Supreme 
Court  of  the  State  of  New  York,  against  Cornelius  Bruyn,  for  the 
partition  of  all  the  real  estate  owned  by  the  said  Cornelius  Bruyn 
and  your  petitioner  as  tenants  in  common,  which  real  estate  is  all  sit- 
uate in  the  county  of  Ulster,  New  York. 

That  the  surrogate  of  the  county  of  Ulster  has  duly  made  an  order 
granting  your  petitioner  leave  to  bring  such  action.  And  your  peti- 
tioner prays  that  Charles  D.  Bruyn  of  the  city  of  Kingston,  N.  Y., 
who  is  the  general  guardian  of  your  petitioner  and  is  a  competent  and 
responsible  person,  and  fully  competent  to  understand  and  protect  the 
rights  of  your  petitioner,  and  has  no  interest  adverse  thereto,  may  be 
appointed  to  prosecute  the  said  action  for  your  petitioner,  as  his 
guardian,  pursuant  to  the  statute  in  such  case  made  and  provided. 

Dated  May  25,  1888.  James  V.  Beuyn. 

{^Add  verification,  consent,  acknowledgment.') 

Ulster  County,  .ts.; 

Charles  D.  Bruyn  of  the  city  of  Kingston,  N".  Y.,  being  duly  sworn, 
says,  that  he  is  the  person  named  in  the  annexed  petition  for  appoint- 
ment as  guardian  of  James  V.  Bruyn,  an  infant,  in  an  action  about  to 
be  commenced  by  said  James  V.  Bruyn  against  Cornelius  Bruyn  and 
others;  that  he  is  of  suflacient  ability  to  answer  to  said  infant  for  any 
damages  which  may  be  sustained  by  his  negligence  or  misconduct  in 
the  prosecution  of  said  suits,  being  worth  the  sum  of  $10,000  over  and 
above  all  debts  and  liabilities  owed  or  incurred  by  him,  and  exclusive 
of  property  exempt  from  levy  and  sale  under  execution. 

{Jurat.^  0.  D.  BfiUYif. 
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Order  Appointing  Guardian  ad  Litem  for  Infant  Plaintiff. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  court-house  in 
the  city  of  Poughkeepsie,  Dutchess  county,  N.  Y.,  this  26th  day  of 
May,  1888:  ^ 

Present  —  Hon.  J.  F.  Barnard,  Justice. 

In  tlie  Matter  of  the  Petition  of  James 
V.  Bruyn,  an  infant,  for  the  appoint-  f- 
meut  of  a  guardian  ad  litem.  I 

On  reading  and  filing  the  annexed  petition  of  James  V,  Bruyn,  for 
the  appointment  of  Charles  D.  Bruyn,  as  his  guardian  ad  litem,  and 
the  consent  of  said  Charles  D.  Bruyn,  duly  acknowledged,  and  it 
being  made  satisfactorily  to  appear  to  the  court  that  the  said  Charles 
D.  Bruyn  is  a  competent  and  responsible  person:  Now,  on  motion  of 
C.  A.  &  B.  Fowler,  attorneys  for  said  James  V.  Bruyn, 

Ordered,  that  Charles  D.  Bruyn,  of  the  city  of  Kingston,  N.  Y., 
be  and  he  hereby  is  appointed  guardian  ad  litem  of  James  V.  Bruyn, 
infant  above  named,  and  authorized  to  prosecute  for  him,  as  such 
guardian,  the  action  mentioned  in  the  annexed  petition,  on  his  execut- 
ing to  the  people  of  this  State,  and  duly  acknowledging  and  filing  a 
bond  in  the  penalty  of  $1,000,  with  two  sureties  conditioned  for 
the  faithful  discharge  of  the  trust  committed  to  him  as  guardian,  and 
to  render  a  just  and  true  account  of  his  guardianship  in  any  court  or 
place  when  thereunto  required.  J.  F.  Barnaed,  J,  8.  C. 

Precedent  for  Form  of  Notice  to  Infant  Defendant  to  have  Guardian 
ad  Litem  Appointed, 

SUPEEMB  COUET  — Ulstee  Countt. 

Amasa  Humphrey 
agst. 
Elgin  Hornbeck,  Bianca  Osterhoudt  and  L 
Elias   P.    Osterhoudt,    her    husband, 
Amelia  Hornbeck, George  K.Hornbeck 
and  Mary  A.  Hornbeck,  and  others. 


To  Amelia  Hornbeck,  Maet  A.  Hornbeck  and  Geo.  K.  Hornbeck, 

infant  defendants,  who  have  no  generalor  testamentary  guardian: 

Take  notice,  that  unless  you  procure  the  appointment  of  a  guar- 
dian ad  litem,  to  appear  and  defend  this  action,  on  your  behalf, 
within  twenty  days  after  the  personal  service  of  the  summons  in  this 
action  upon  you,  an  application  will  be  made  to  this  court  at  a  Spe- 
cial Term  thereof,  to  be  held  at  the  judge's  chambers,  in  the  city  of 
Kingston,  said  county,  on  the  29tli  day  of  December,  1887,  at  the 
opening  of  the  court,  on  that  day  or  as  soon  thereafter  as  counsel  can 
be  heard,  for  an  order  appointing  some  competent  and  responsible 
person  guardian  ad  litem  for  you,  and  authorizing  and  directing  him 
to  appear  and  defend  the  above  action  in  your  behalf,  or  for  such 
other  or  further  order  or  relief  as  may  be  just. 

Dated  November  19, 1887.  Yours,  etc., 

William  D.  Brinniee, 
Attorney  for  Plaintiff,  Kingston,  N,  Y. 
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Precedent  for  Order  Appointing  Guardian  for  Infant  Defendant. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  City  Hall  in 

the  City  of  Kingston,  on  the  39th  day  of  December,  1887: 
Present  —  Hon.  Alton  B.  Parker,  Justice. 


Amasa  Humphrey 
agst. 
Eglin    Hornbeck,    Aurelia    Hornbeck, 
Mary  A.  Hornbeck,  George  K.  Horn- 
beck and  otliers. 


On  reading  and  filing  the  notice  to  appoint  guardian  ad  litem,  and 
proof  of  service  of  the  same,  and  affidavit  of  one  of  the  attorneys  of 
the  plaintilf,  verified  December  39,  1887,  showing  that  neither  of  the 
above-named  infant  defendants,  Aurelia  K.  Hornbeck,  Mary  A.  Horn- 
beck and  George  K.  Hornbeck,  had  caused  to  be  appointed  in  this  ac- 
tion a  guardian  ad  litem,  and  affidavit  of  John  G.  Van  Etten,  about 
to  be  appointed  guardian  ad  litem  of  the  above  infant  defendants,  veri- 
fied December  39,1887,  showing  that  he  is  qualified  to  act  as  guardian 
under  rule  49  of  the  Supreme  Court:  Now  on  motion  of  William  D. 
Brinnier,  the  attorney  of  the  above  plaintiff,  it  is  ordered  that  John 
G.  Van  Etten,  Esq.,  of  the  city  of  Kingston,  an  attorney  of  this 
court,  be  and  he  hereby  is  appointed  guardian  ad  litem  of  Aurelia 
Hornbeck,  Mary  A.  Hornbeck  and  George  K.  Hornbeck,  and  author- 
ized to  appear  for  them  as  such  guardian,  and,  as  the  action  is  one  for 
partition  of  real  property,  it  is  further  ordered  that  said  guardian,  be- 
fore his  appointment  shall  become  final,  shall  execute  to  the  People  of 
the  State  of  New  York,  and  acknowledge  and  file  in  the  Ulster  county 
clerk's  office,  a  bond,  with  at  least  one  surety,  in  the  penalty  of  $300, 
in  form  and  sufiiciency  to  be  approved  by  the  court,  conditioned  for 
the  faithful  discharge  of  the  trust  committed  to  him  as  such  guardian; 
that  he  will  render  a  just  and  true  account  of  his  guardianship  in  any 
court  or  place  where  thereto  required. 

Precedent  for  Petition  ly  Defendant  to  Appoint  Guardian  ad  Litem. 
SUPEEME  COURT  — Ulster  County. 


John  A.  Louther  and  others 

agst. 
Eliza  Louther  and  others. 


To  the  Supreme  Court  of  the  State  of  New  Torh: 

The  petition  of  Eliza  Louther,  the  mother  of  Burton  Louther,  an 
infant  under  the  age  of  fourteen  years,  respectfully  shows:  That  the 
said  Burton  Louther  was  thirteen  years  of  age  on  the  loth  day  of 
June,  1887,  and  your  petitioner  is  his  mother. 

That  an  action  has  been  commenced  in  this  court,  against  the  said 
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infant,  by  John  A.  Louther  and  Jennie,  his  wife,  for  a  division  and 
partition  of  certain  real  estate,  situate  in  the  town  of  Saugerties, 
Ulster  county,  N.  Y.,  and  for  sale  of  the  premises  if  it  shall  appear 
that  a  partition  thereof  cannot  be  made  without  great  prejudice  to  the 
owners.  That  the  summons  in  said  action  was  served  on  said  infant 
and  on  your  petitioner  on  the  19th  day  of  November,  1887,  and  no 
guardian  ad  litem  has  been  appointed  for  said  infant,  and  he  has  no 
general  or  testamentary  guardian. 

Wherefore  your  petitioner  prays  that  the  court  may  appoint  a  suit- 
able and  disinterested  person  to  be  a  guardian  for  the  said  infant,  for 
the  special  purpose  of  taking  charge  of  the  interests  of  the  said  infant 
in  relation  to  the  proceedings  for  a  partition  of  the  premises  above 
mentioned. 

Eliza  Louthbb. 

(^Add  verification  as  to  pleading.) 

Precedent  for  Affidavit  as  to  ResponsiMlity. 
SUPKEME  COUET. 


Jolm  A.  Louther 

agst. 

Eliza  Loutlier  and  otters. 


Clstbe  CouifXT,  ss.; 

Charles  Davis,  of  said  county,  being  duly  sworn,  says  that  he  resides' 
in  the  city  of  Kingston,  said  county. 

That  he  is  an  attorney  and  counselor  of  this  court,  and  is  fully 
competent  to  understand  and  protect  the  rights  of  Burton  Louther, 
the  infant  defendant,  in  the  above  action,  and  has  no  interest  adverse 
to  that  of  said  infant,  and  is  not  connected  in  business  with  the  attor- 
ney or  counselor  of  the  adverse  parties,  or  of  any  of  them.  That  he 
is  of  sufBcient  financial  ability  to  answer  to  the  said  infant  for  any 
damage  which  may  be  sustained  by  his  negligence  or  misconduct  in 
the  defense  of  this  action,  and  is  worth  over  $500  over  and  above  all 
his  debts  and  liabilities,  besides  property  exempt  by  law  from  execu- 
tion, and  that  his  property  consists  of  unincumbered  real  estate,  in 
the  said  county  of  tJlster,  worth  over  $1,000. 

{Jurat. )  (Signature.) 

Precedent  for  Consent  to  act  as  Guardian. 

I  hereby  consent  to  become  the  guardian  ad  litem  of  the  defendant. 
Burton  Louther,  in  the  above  action. 
Dated  March.  6,  1888.  Chaeles  Datis. 

{Add  acknowledgment,  usual  form.) 

As  to  appointment  of  guardian  for  infant  out  of  the  State,  see 
§  473,  If,  in  fact,  a  guardian  has  no  adverse  interest,  title  is  not 
defective,  although  that  fact  be  not  stated  in  the  petition  as  the  rule 
requires.     Disbrow  v.  Folger,  5  Abb.  53. 
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RtTLB  50.  It  shall  be  the  duty  of  every  attorney  or  ofilcer  of  the  court  to  act  as 
the  guardian  of  any  infant  defendant  in  any  suit  or  proceeding  against  him,  when- 
ever appointed  for  that  purpose,  by  an  order  of  this  court.  And  it  shall  be  the 
duty  of  such  guardian  to  examine  into  the  circumstances  of  the  case,  so  far  as  to 
enable  him  to  make  a  proper  defense  when  necessary  for  the  protection  of  the 
rights  of  the  infant,  and  he  shall  be  entitled  to  such  compensation  for  the  ser- 
vices as  the  court  may  deem  reasonable. 

But  no  order  allowing  compensation  to  guardians  ad  litem  shall  be  made  except 
upon  an  affidavit  to  be  made  by  such  guardian;  if  an  attorney  of  the  court,  or  if 
the  guardian  be  not  an  attorney,  then  an  affidavit  to  be  made  by  an  attorney  of  the 
court  who  has  acted  in  the  matter  on  behalf  of  such  guardian,  showing  that  he 
has  examined  into  the  circumstances  of  the  case,  and  has,  to  the  best  of  his  ability, 
made  himself  acquainted  with  the  rights  of  his  ward,  and  that  such  guardian 
has  taken  all  the  steps  necessary  for  the  protection  of  such  rights  to  the  best 
of  his  knowledge,  and,  as  he  believes,  stating  what  has  been  done  by  him  for 
the  purpose  of  ascertaining  the  rights  of  the  ward. 

A  variance  between  the  name  of  an  infant,  as  stated  in  the  com- 
plaint and  in  the  petition  for  the  appointment  of  a  guardian,  may 
be  disregarded  as  immaterial.      Varian  v.  Stevens,  2  Duer,  635. 

In  the  absence  of  proof  the  regularity  of  the  appointment  of  a 
guardian  ad  litem  will  be  presumed.  Briclds  Estate,  15  Abb.  12. 
An  infant  defendant  must  appear,  and  defend  by  a  guardian  ad  litem. 
—  Comstock  V.  Carr,  6  Wend.  526  —  and  he  cannot  during  infancy 
waive  that  defect.     Maynard  v.  Downer,  13  Wend.  575. 

§  1536.  {Amended  1884.]  The  security  to  be  given  by  the  guardian  ad  litem  for 
an  infant  party  in  an  action  for  partition  must  be  a  bond  to  the  people  of  this  State, 
executed  by  him  and  one  or  more  sureties  as  the  court  directs,  in  a  sum  fixed  by 
the  court,  conditioned  for  the  faithful  discharge  of  the  trust  committed  to  him  as 
guardian,  and  to  render  a  just  and  true  account  of  his  guardianship  in  any  court 
or  place  where  thereunto  required.  The  bond  mast  be  filed  with  the  clerk  before 
the  guardian  enters  upon  the  execution  of  his  duties,  and  it  cannot  be  dispensed 
with,  although  he  is  the  general  guardian  of  the  infant. 

The  bond  must  be  suflBcient,  and  must  be  executed  by  the  guardian 
himself  with  sureties.  Clark  v.  Olarh,  14  Abb.  299 ;  Lansing  v, 
GulicJc,  26  He '"    ~""* ;  Jennings  v.  Jennings,  2  Abb.  6. 

It  is  erroneous  m  an  action  of  partition  to  allow  an  infant  to  act 
by  guardian  without  security.     Struppmam,  v.  Muller,  52  How.  211. 

The  bond  should  be  filed  before  the  guardian  enters  upon  the  dis- 
charge of  his  duties,  but  may  be  filed  at  any  time,  even  after  judg- 
ment nunc  pro  tunc.  Croghan  v.  Livingston,  25  Bai-b.  336; 
affirmed,  17  N.  Y.  218. 

In  Shaw  v.  Lawrence,  14  How.  94,  the  bond  filed  was  allowed  to 
be  amended  on  petition,  verified  by  all  the  obligors  specifying  the 
alterations,  and  containing  a  consent  to  the  amendment,  and  a  new 
surety  may  be  united  on  consent  of  such  obligors.     Chapter  277, 
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Laws  of  1852,  giving  authority  for  filing  of  guardian  bonds  after 
judgment,  is  repealed  by  Laws  1880. 

Precedent  for  Guardians  Bond. 

Know  all  men  by  these  presents  that  we,  Charles  Davis  and  Amasa 
Humphrey,  both  of  the  city  of  Kingston,  Ulster  county,  New  York, 
are  held  and  firmly  bound  unto  the  People  of  the  State  of  New 
York  in  the  penal  sum  of  $500,  for  which,  well  and  truly  to  be  paid, 
we  bind  ourselves,  our  heirs,  executors,  administrators  and  assigns, 
jointly  and  severally,  firmly  by  these  presents. 

Whereas,  by  an  order  duly  made  by  the  Supreme  Court  of  the  State 
of  New  York  at  a  Special  Term  thereof,  held  at  the  court-house  in 
the  city  of  Kingston  this  10th  day  of  JNIarch,  1888,  the  said  Charles 
Davis  was  appointed  guardian  ad  litem  of  Burton  Eouther,  an 
infant  defendant  in  an  action  to  partition  real  estate  brought  by  John 
A.  Louther  and  others ;  said  guardian  being  required  to  give  the 
security  hereby  given.  Now,  therefore,  the  condition  of  this  obliga- 
tion is  such  that  if  the  said  Charles  Davis  shall  faithfully  dis- 
charge the  trust  committed  to  him  as  such  guardian,  and  render  a 
just  and  true  account  therein  in  all  respects,  then  this  obligation  is  to 
be  void,  otherwise  to  remain  in  full  force. 

In  presence  of 

(Signatures.)  {Seals.) 

(Add  acknowledgment  and  justification.) 

I  1537.  A  person  claiming  to  be  entitled,  as  a  joint  tenant  or  a  tenant  in  com- 
mon, by  reason  of  his  being  an  heir  of  a  person  who  died,  holding  and  in  posses- 
sion of  real  property,  may  maintain  an  action  for  the  partition  thereof,  whether 
he  is  in  or  out  of  possession,  notwithstanding  an  apparent  devise  thereof  to 
another  by  the  decedent,  and  possession  under  such  a  devise.  But  in  such  an 
action,  the  plaintifE  must  allege  and  establish  that  the  apparent  devise  is  void. 

This  provision  is  from  chapter  238,  Laws  1863,  under  which  the 
statute  has  been  construed. 

In  Voessing  v.  Yoessing,  12  Hun,  678,  it  is  said  that  the  plaintiffs 
could  allege  an  apparent  devise  in  their  father's  will  which  was  void, 
and  an  adjudication  to  that  effect.  It  was  proper  that  they  should 
allege  and  prove  that  fact,  it  being  essential  to  the  plaintiff's  case  to 
allege  tlie  devise  and  its  invalidity.  The  same  rule  is  held  in  Mc- 
Keon  V.  Kearney,  57  How.  349,  which  also  holds  it  is  only  where 
the  whole  will  or  entire  devise  is  attacked  for  invalidity  that  a  suit 
or  proceeding  can  be  instituted  under  this  statute.  Such  an  action 
can  be  maintained,  notwithstanding  an  adverse  possession,  and  the 
case  may  be  tried  at  Special  Term  with  the  aid  of  a  jury  to  pass  on 
the  disputed  questions  of  fact.  Hewlett  v.  'Wood,  62  N.  Y.  75 ; 
Ward  v.  Ward,  23  Hun,  431;  Wager  v.  Wager,  id.  439.  In 
Mall  v.  Hall,  81  N.  Y.  130,  it  was  held  that  an  alien  could  not  take 
10 
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by  devise,  the  action  being  brought,  as  appears  by  the  statement  of 
facts  under  this  provision  of  the  statute,  to  partition  lands  where 
the  devise  was  to  aliens.  A  plaintiff,  an  heir  at  law  of  decedent, 
has  a  right  to  show  in  an  action  for  partition,  having  made  the  nec- 
essary allegation,  that  a  devise  to  an  executor  named  in  a  will  is 
void,  and  that  the  executor  had  no  power  of  sale,  and  that,  there- 
fore, the  title  to  the  real  estate  left  by  the  decedent,  descended  to 
his  heirs  at  law  unaffected  by  such  attempted  devise.  It  is  no 
answer  that  the  defendant  objecting  does  not  claim  the  whole  of  the 
real  estate  devised.     Henderson  v.  Henderson,  44  Hun,  420. 

By  the  adoption  of  section  1537  the  old  rule  denying  to  a  party, 
partition  of  lands  held  adversely  was  intentionally  changed  where 
such  adverse  holding  and  possession  is  under  a  devise  valid  on  its 
face,  but  in  fact  void,  and  this  purpose  ought  not  to  be  and  cannot 
be  thwarted  by  a  transfer  of  the  devisee's  apparent  title  to  a  party 
whose  title  and  possession  is  no  other  or  better  than  that  of  the 
devisee.     Malaney  v.  Cronin,  44  Hun,  270. 

§  loss.  Every  person  having  an  undivided  stare,  in  possession  or  otherwise, 
in  the  property,  as  tenant  in  fee,  for  life,  by  the  curtesy,  or  for  years;  every  per- 
son entitled  to  the  reversion,  remainder,  or  inheritance  of  an  undivided  share, 
after  the  determination  of  a  particular  estate  therein;  every  person  who,  by  any 
contingency,  contained  in  a  devise,  or  grant,  or  otherwise,  is  or  may  become  en- 
titled to  a  beneficial  interest  in  an  undivided  share  thereof;  every  person  having 
an  inchoate  right  of  dower  in  an  undivided  share  in  the  property;  and  every  per- 
son having  a  right  of  dower  in  the  property,  or  any  part  thereof,  which  has  not 
been  admeasured,  must  be  made  a  party  to  an  action  for  partition.  But  no  per- 
son, other  than  a  joint  tenant  or  a  tenant  in  common  of  the  property,  shall  be  a 
plaintiff  in  the  action. 

A  life  tenant  cannot  maintain  partition  against  the  owner  in  fee. 
Muldowney  v.  Mom-is  &  Essex  R.  R.  Co.,  42  Hun,  444.  All  ten- 
ants in  common  must  be  made  parties.  Burhans  v.  Burhans,  2 
Barb.  Ch.  398.  Remaindermen  should  be  parties  and  are  necessary 
in  order  to  bind  their  interests  by  the  judgment.  A  reversioner  is 
a  necessary  party  where  the  action  is  brought  by  a  person  entitled  to 
an  undivided  share  of  the  reversion  and  also  where  the  action  is 
brought  by  the  owner  of  an  iindivided  share  of  the  premises  for 
life  or  of  any  other  estate  therein  and  some  of  the  other  parties  own 
the  residue.     Striker  v.  Mott,  2  Paige,  387. 

Where  an  undivided  portion  of  the  premises  has  been  convej'ed 
to  a  trustee  upon  au  unauthorized  trust  the  cestui  que  trust  is  a 
necessary  party  to  the  action,  otherwise  where  the  trustee  takes  the 
title   under   a  valid   trust.     Broker  v.  Deveraux,   8  Paige,  513 ; 
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Scott  V.  Stebbins,  27  Hun,  335.  But  if  the  parties  are  all  adults 
the  objection  should  be  raised  by  answer.  Broker  v.  Deveraux,  8 
Paige,  513.  A  tenant  in  common  of  part  of  the  property  is  not 
debarred  from  bringing  partition  because  be  is  a  trustee  as  to  another 
part.  Clieeseman  v.  Thome,  1  Edw.  630.  As  to  rigbt  of  lessee  to 
become  purchaser  of  an  undivided  interest,  see  Lansing  v.  Pine, 
4  Paige,  6:J9. 

The  persons  entitled  in  remainder  to  the  real  estate  devised  in 
trust  with  power  to  convey  to  them,  have  a  vested  interest  in  the 
property  notwithstanding  the  statute  of  trusts,  section  73,  declares 
tbe  entire  legal  and  equitable  title  to  be  in  the  trustee,  and  they 
should  bo  made  parties  to  an  action  of  partition.  If  not  made  par- 
ties their  interests  are  not  afEected  by  a  judgment  and  sale.  Moore 
V.  Apj)lehj,  36  Hun,  368 ;  affirmed,  108  N.  Y.  237. 

If  the  plaintifE  does  not  make  all  necessary  parties  defendant  he 
will  not  be  entitled  to  judgment  of  partition  or  sale.  Burhans  v. 
Burhans,  2  Barb.  Ch.  398.  But  where  the  real  estate  is  con- 
verted into  personalty  by  will  of  testator  and  the  whole  title  vests 
in  trustees,  the  parties  entitled  to  the  fund  are  not  necessary  defend- 
ants in  an  action  of  partition.  Delafield  v.  Barlow,  107  N.  Y. 
537. 

Persons  who  have  parted  with  their  interest  in  the  premises  are 
not  necessary  parties.  Van  Deriverlcer  v.  Yan  DerioerJcer,  7  Barb. 
221.  The  section  now  provides  that  every  person  having  an  inchoate 
right  of  dower  in  the  property  or  any  part  thereof  must  be  a  party. 
As  to  the  rule  under  the  Revised  Statutes,  see  Tanner  v.  Wiles,  1 
Barb.  560 ;  Bradshaw  v.  Gallaghan,  5  Johns.  80  ;  approved,  8  id. 
558;  Coles  v.  Coles,  15  id.  319;  Green  v.  Putnam,  1  Barb.  500; 
Wood  V.  Clute,  1  Sandf.  Gh.  199.  The  court,  before  it  will  order  a 
sale  of  land  in  partition  cases,  requires  that  all  those  having  an  inter- 
est in  them  should  be  made  parties  to  the  action  to  the  end  that  the 
purchaser  may  get  a  perfect  title.  Hence  the  wives  of  those  entitled 
to  a  share  of  the  land  must  be  made  ^^arties.  Knapp  v.  Hungerford, 
7  Hun,  588. 

It  was  held  in  Rosehrans  v.  liosekrans,  7  Lans.  486,  that  under  the 
then  statute  the  wives  of  owners  were  only  necessary  parties  in  case 
a  sale  was  had.  It  is  also  held  in  that  case  that  the  wife  of  the  party 
bringing  suit  need  not  be  joined  as  plaintiff;  that  she  is  more  prop- 
erly made  a  defendant.  In  Foster  v.  Foster,  33  Han,  365,  it  is  held 
that  the  plaintiff  may  join  his  wife,  having  an  inchoate  right  of 
dower,  with  him  as  plaintiff,  and  that  it  is  not  a  violation  of  section 
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1538,  and  a  demurrer  interposed  on  the  ground  of  misjoinder  of 
parties  was  overruled. 

It  seems  that  partition  was,  under  section  452  of  the  former  Code, 
an  action  for  the  recovery  of  real  property,  so  that  the  court  could 
order  a  person  not  a  party,  but  having  an  interest  in  the  matter,  to 
be  made  a  party  by  amendment.  Waring  v.  Waring,  3  Abb.  246. 
If  rents  are  due  from  one  of  the  tenants  in  common  to  another  at 
the  time  of  the  death  of  the  latter,  the  administrator  of  the  deceased 
co-tenant  is  a  proper  party  to  the  action  as  he  is  entitled  to  receive 
such  rents.  Scott  v.  Guernsey,  48  N.  Y.  106.  Where  the  legatees 
under  a  will  are  not  made  parties  and  the  personal  estate  was  insuffi- 
cient to  pay  them  and  the  legacies  are  or  may  be  a  charge  on  the 
real  estate,  a  purchaser  will  not  be  compelled  to  take  title.  Jordan 
V.  JRoillon,  Y7  N.  T.  518. 

Where  an  action  to  partition  land  was  commenced  before  the  death 
of  plaintiff's  grantor,  and  before  judgment  the  grantor  died  leaving 
several  children  who  were  not  made  parties  defendant,  and  the  action 
proceeded  to  judgment  and  sale,  held,  the  title  of  the  children  not 
made  parties  was  not  affected  by  the  sale.  Miller  v.  Wright,  Court 
of  Appeals,  14  State  Rep.  811. 

But  the  presumption  is,  in  the  absence  of  an  allegation  to  the 
contrary,  that  the  personalty  is  sufficient,  an  executor  is  not  a  neces- 
sary party.  Prentice  v.  Jansen,  79  N.  Y.  478.  Where  certain 
grandchildren  took  a  contingent  limitation  upon  a  fee  under  a  will, 
held,  that  they  were  necessary  parties  to  an  action  of  partition  between 
those  holding  the  prior  contingent  estate  in  fee  under  the  will.  Nel- 
lis  v.  Nellis,  99  N.  Y.  505.  The  person  in  possession  should  always 
be  made  a  party  to  an  action  of  partition.  Kapp  v.  Kapp,  15  State 
Eep.  967. 

§  1539.  The  plaintifE  may,  at  his  election,  make  a  tenant  in  dower,  by  the  cur- 
tesy, for  life,  or  for  years,  of  the  entire  property,  or  a  creditor,  or  other  person, 
having  a  lien  or  interest,lwhich  attaches  to  the  entire  property,  a  defendant  in  the 
action.  In  that  case,  the  final  judgment  may  either  award  to  such  a  party  his  or 
her  entire  right  and  interest,  or  the  proceeds  thereof,  or  may  reserve  and  leave 
unaffected  his  or  her  right  and  interest,  or  any  portion  thereof.  A  person  speci- 
fied in  this  section,  who  is  not  made  a  party,  is  not  affected  by  the  judgment  in 
the  action. 

§  1540.  The  plaintiff  may,  at  his  election,  make  a  creditor,  having  a  lien  on  an 
undivided  share  or  interest  in  the  property,  a  defendant  in  the  action.  In  that 
case,  he  must  set  forth  the  nature  of  the  lien,  and  specify  the  share  or  interest  to 
which  it  attaches.  If  partition  of  the  property  is  made,  the  lien,  whether  the 
creditor  is  or  is  not  made  a  party,  shall  thereafter  attach  only  to  the  share  or 
interest  assigned  to  the  party  upon  whose  share  or  interest  the  lien  attached ; 
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which  must  he  first  charged  with  its  just  proportion  of  the  costs  and  expenses  of 
the  action,  in  preference  to  the  lien. 

Section  1539  is  said  to  be  modeled  upon  section  36  of  the  Revised 
Statutes,  relating  to  actions  of  partition,  with  the  addition  of  the 
clause  including  a  lienor  of  the  entire  property,  amended  so  as  to 
permit  the  plaintiff  to  join  the  persons  specified  as  defendants,  and 
by  providing  that  such  a  person  shall  not  be  affected  by  the  judg- 
ment only  where  not  so  joined,  or  where  joined  his  rights  are  reserved 
by  the  judgment.  Section  1540  is  from  chapter  320,  Laws  of  1830. 
These  sections  seem  to  render  obsolete  Bogardus  v.  Parker,  7  How. 
305,  holding  that  an  incumbrancer  of  the  whole  property  was  a  nec- 
essary party.  It  was  held  in  Wotten  v,  Gapeland,  7  Johns.  Ch.  140 ; 
Uarwood  v.  Kirby,  1  Paige,  469  ;  Sebring  v.  Mersereau,  9  Cow.  344, 
that  mortgagees  or  judgment  creditors  are  not  necessary  parties. 
They  could,  however,  be  made  parties.  Harwood  v.  Kirhy,  1 
Paige,  470. 

Incumbrancers  must  be  made  parties  in  order  to  ascertain  their 
rights  in  an  action  for  partition.  Grinnell  v.  Maclean,  16  Hun,  133. 
Though  not  necessary  to  make  creditors  having  a  lien  by  judgment, 
mortgage,  decree,  or  otherwise  parties  defendants,  yet  it  is  always 
safe  and  proper  to  do  so,  particularly  where  a  sale  is  contemplated  ; 
and  that,  too,  whether  the  lien  be  a  specific  lien  on  the  interest  of 
one  of  the  parties,  or  a  general  lien  on  the  whole  premises.  Barb. 
Ch.  Pr.  288 ;  Bogardus  v.  Farher,  7  How.  305.  A  general  lien 
on  the  whole  premises,  paramount  to  the  title  of  tenants  in  common, 
is  not  cut  off  by  partition  to  which,  the  holder  of  such  a  lien  is  not  a 
party.    Mead  v.  Jenkins,  29  Hun,  53. 

A  creditor  with  lien  on  the  whole  premises  need  not  be  made  a 
party.  But  if  he  is,  the  amount  and  validity  of  his  liein  may  be  de- 
termined.   Townshend  v.  Toionahend,  1  Abb.  IST.  0.  81. 

A  creditor  of  one  deceased,  who  has  no  lien  by  judgment,  has  no 
right  to  be  made  a  party  to  an  action  of  partition,  brought  to  divide 
the  real  estate  of  deceased  between  his  heirs  and  devisees.  Waring 
V.  Waring,  3  Abb.  246. 

The  future  contingent  interests  of  persons  not  in  esse,  such  as 
contingent  remaindermen  or  persons  to  take  under  an  executory 
devise,  who  may  hereafter  come  into  being,  are  bound  by  the  judg- 
ment, they  being  considered  as  virtually  represented  by  the  parties 
to  the  action  in  whom  the  present  title  is  vested.  Mead  v.  Mitchell, 
17  N.  Y.  210. 

Where,  in  an  action  of  partition,  aU  the  necessary  parties  were 
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before  the  court,  but  the  plaintiff  was  both  a  tenant  in  common  and 
trustee,  but  was  not  either  plaintiff  or  defendant  in  such  capacity, 
although  his  interests  were  stated,  there  was  not  a  defect  of  parties. 
Biehl  V.  Lambart,  9  Civ.  Pro.  E.  267.  In  partition,  any  one  having 
a  claim  by  which  he  may  in  future  become  interested  in  the  real 
estate,  is  a  proper  party.  Savage  v.  Allen,  54  N.  T.  458.  In  Jor- 
dan V.  Van  Epps,  85  JST.  T.  427,  where  it  was  claimed  that  a  dower 
right  was  not  affected  by  the  partition,  it  was  said  the  court  had 
jurisdiction  over  the  subject-matter  and  the  parties  in  the  partition 
suit ;  the  plaintiff's  right  of  dower  was  set  forth  in  the  complaint, 
and  she  could  have  contested  the  statement  of  the  same  if  she  chose 
to  do  so  ;  she  interposed  no  defense  that  her  dower  right  was  not 
the  subject  of  adjudication  or  the  judgment  erroneous,  and  the  de- 
cree in  partition  was  held  binding.  In  an  action  for  partition,  the 
holder  of  a  mortgage  was  made  a  party  defendant ;  the  lien  of  bis 
mortgage  being  questioned,  he  answered  alleging  its  validity,  and 
asked  that  the  premises  be  sold  subject  thereto,  or  that  it  be  paid 
out  of  the  proceeds.  The  mortgage  was  adjudged  not  to  be  a  valid 
lien ;  it  was  held  that  the  mortgagee  was  bound  by  the  decision. 
Barnard  v.  Onderdonh,  98  N.  T.  158.  The  rule  as  established  by 
the  Eevised  Statutes,  enlarging  the  power  of  the  court  in  partition 
cases  so  as  to  displace  liens  on  the  property  and  transferring  the 
same  to  the  fund,  has  been  preserved  by  the  present  Code.  But 
general  liens  on  the  entire  property,  or  general  or  specific  liens 
on  individual  shares,  cannot  be  enforced  by  the  final  judgment 
unless  the  parties  having  liens  have  been  made  defendants.  It 
seems  certain  that  the  legislature  intended  that  persons  claiming 
to  have  adverse  liens  may  be  made  parties  defendant  in  a  parti- 
tion suit,  under  section  1539,  at  the  election  of  the  plaintiff,  and 
their  validity  adjudicated  therein.  Leinen  v.  JElter,  43  Hun, 
249. 

Query,  were  the  cases  85  IST.  T.  and  98  N.  Y.,  supra,  passed 
upon  with  reference  to  the  statute  as  it  now  stands  ? 

Incumbrancers  may  be  made  parties  in  order  to  ascertain  tbeii 
rights.     Orinnell  v.  Maclean,  16  Hun,  133. 

§  1541.  Where  a  defendant  having  a  share  or  interest  in  the  property  is  un- 
known, or  where  his  name  or  part  of  his  name  is  unknown,  and  the  summons  is 
served  upon  him  by  publication,  or  without  the  State,  pursuant  to  an  order  for 
that  purpose,  as  prescribed  in  article  second  of  title  first  of  chapter  fif  tli  of  this 
act,  the  notice  subjoined  to  the  copy  of  the  summons  as  published,  or  served 
therewith,  must,  in  addition  to  the  matters  required  in  that  article,  state  briefly 
the  object  of  the  action,  and  contain  a  brief  description  of  the  property. 
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No  steps  can  be  taken  against  unknown  owners  till  notice,  re- 
quired bj'  statute,  lias  been  complied  with.  Denning  v.  Corwm,  11 
Wend.  647. 

Precedent  for  Notice  Stiijoined  to  Summons  for  Publication. 
To  JoHK  H.  Griffin,  Jacob  Griffis  and  Henry  Krum: 

The  foregoing  summons  is  served  upon  you  by  publication,  pursu- 
ant to  an  order  of  Hon.  Alton  B.  Parker,  a  justice  of  the  Supreme 
Court  of  the  State  of  ISTew  York,  dated  the  14th  day  of  December, 
1887,  and  filed  with  the  complaint  in  the.  office  of  the  clerk  of  the 
county  of  Ulster,  in  the  city  of  Kingston,  Ulster  county,  in  said 
State. 

The  object  of  this  action  is  to  make  partition  according  to  the  re- 
spective rights  of  the  parties  and,  if  it  appear  that  partition  cannot  be 
made  without  great  prejudice  to  the  owners,  then  for  a  sale  of  the  fol- 
lowing-described property.     {Brief  description.) 

Dated  December  14,  1887.  S.  D.  Hood. 

Plaintiff's  Attorney, 

Precedent  for  Affidavit  for  Order  of  Publication  on  Absentees. 
SUPREME  COUET. 


Cornelius  H.  DuBois 
agat. 
Sarah  DuBols,  Mary  G.  Merritt  and 
Henry  A.  Merritt,  her  husband,  Rob- 
ert W.  DuBois  and  Sarah  DaBois,  his 
wife,  Louis  B.  DuBois  and  Elizabeth 
DuBois,  his  wife,  Magdalena  B.  Bur- 
hans  and  Forman  Burhans,  her  hus- 
band, Mary  J.  DeGraw  and  Edwin  S. 
DeGraw,  her  husband,  Abraham 
Wood,  William  Wood,  Mary  Wood, 
Malinda  DuBois  and  Abraham  Wood. 


State  of  New  York,  ) 

County  of  icings,  City  of  Brooklyn,    j      '" 

Cornelius  H.  DuBois,  the  above-named  plaintiff,  being  duly  sworn, 
says  that  the  action  is  brought  for  a  partition  of  real  estate  situated  in 
the  town  of  Hurley,  in  the  county  of  Ulster,  this  State,  in  which 
county  of  Ulster  the  place  of  trial  is  laid,  of  which  real  estate  the 
plaintijS  and  the  defendants  Mary  G.  Merritt,  Eobert  W.  DuBois, 
Louis  B.  DuBois,  Magdalena  B.  Burhans,  Mary  J.  DeGraw,  Abraham 
Wood,  Jr.,  William  and  Mary  Wood  are  seized,  in  fee-simple,  as  ten- 
ants in  common.  That  the  defendants,  Louis  J.  DeGraw,  Magdalena 
B.  Burhans  and  Mary  J.  DeGraw  are  tenants  in  common  and  owners 
of  undivided  portions  of  said  premises.  That  said  last-mentioned 
defendants  are  not  residents  of  the  State  of  New  York;  but  reside, 
the  said  Louis  B.  DuBois  at  50  Tears  avenue,  Jersey  City  Heights, 
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Jersey  City;  the  said  Magdalena  B.  Burhans  at  4512  Brown  street. 
West  Philadelphia,  Pa.,  and  the  said  Mary  J.  DeGraw  at  No.  1216 
Moseley  street,  Philadelphia,  Pa.,  and  they  are  not  to  be  found 
within  this  State,  to  the  knowledge,  information  and  belief  of  depo- 
nent. 

That  the  following  named  defendants  are  also  non-residents  of  this 
State :  Elizabeth  A.  DuBois  who  resides  with  her  husband,  Louis  B. 
DuBois,  at  the  place  above  named  as  his  residence;  Thomas  Burhans 
who  resides  with  his  wife,  Magdalena  B.  Burhans,  at  the  place  above 
named  as  her  residence,  and  Edwin  S.  DeGraw  who  resides  with 
his  wife,  Mary  J.  DeGraw,  at  the  place  above  named  as  her  resi- 
dence. 

That  the  summons  and  complaint  herein  were  filed  in  the  Ulster 
county  clerk's  office,  July  22,  1886,  and  that  the  same  are  hereto  an- 
nexed. 

That  the  plaintiff,  the  deponent,  resides  in  the  city  of  Brooklyn, 
in  the  county  of  Kings,  and  the  State  of  New  York. 

That  the  statements  contained  in  the  verified  complaint  herein  are 
true  to  the  knowledge  of  deponent. 

That  the  means  and  sources  of  deponent's  knowledge  of  the  non- 
residence  of  the  defendants  above  named,  and  of  their  residences  at 
the  places  above  stated  are  as  follows,  to-wit:  That  the  defendant 
Louis  B.  DuBois  is  a  nephew  of  deponent's,  and  from  time  to  time  has 
called  at  deponent's  place  of  business.  No.  24  West  street,  New  York 
city,  and  has  told  deponent  that  he  resided  at  the  place  above  named 
with  his  wife,  the  defendant  Elizabeth  A.  DuBois. 

That  the  defendants  Magdalena  B.  Burhans  and  Mary  J.  Burhans 
are  nieces  of  deponent,  and  deponent,  from  time  to  time,  hears  of 
them  and  from  them  through  members  of  deponent's  family,  and  de- 
ponent, before  making  this  affidavit,  made  inquiries  of  the  members 
of  his  family,  who  write  letters  to  and  receive  letters  from  the  said 
Magdalena  B.  Burhans  and  the  said  Mary  J.  DeGraw,  and  was  told 
that  they  resided  with  their  husbands;  the  said  Magdalena  B.  Bur- 
hans with  her  husband,  the  defendant  Eorman  Burhans,  and  the  said 
Mary  J.  DeGraw  with  her  husband,  the  defendant  Edwin  S.  DeGraw, 
at  the  places  respectively  above  set  forth  as  their  respective  places  of 
residence,  which  information  deponent  verily  believes  to  be  true,  and 
deponent  will  not  be  able,  with  due  diligence,  to  make  personal  service 
of  the  summons  upon  any  of  the  above-named  resident  defendants 
within  this  State  except  the  defendant  Louis  B.  DuBois,  for  the 
reasons  that  the  said  defendants  reside  out  of  this  State,  as  above  set 
forth,  and  for  the  further  reason  that  none  of  the  said  defendants, 
except  the  defendant  Louis  B.  DuBois,  intend,  as  deponent  learns 
from  members  of  his  family  who  correspond  with  them,  visiting  or 
returning  to  the  State  of  New  York. 

That  the  said  defendants  Louis  B.  DuBois  and  Magdalena  B.  Bur- 
hans have  property  within  this  State,  to-wit:  each  one  of  them  has 
an  undivided  one-fifteenth  interest  in  the  property  described  in  the 
verified  complaint,  which  is  hereto  annexed,  subject  to  the  dower  in- 
terest of  the  defendant  Sarah  DuBois,  the  widow  of  Edmund  A. 
DuBois,  and  subject  also  to  the  inchoate  right  of  dower  of  the  de- 
fendant Elizabeth  A.  DuBois,  in  the  interest  of  the  defendant  Louis 


Paetition.  81 

B.  DuBois,  and  subject  also  to  the  general  lien  of  the  judgment 
now  held  by  the  defendant  Abraham  Wood,  as  alleged  in  the  com- 
plaint. 

That  the  said  defendant  Mary  J.  DuBois  has  property  within  this 
State,  to-wit:  an  undivided  one-third  interest  in  the  property  de- 
scribed in  the  verified  complaint  herein. 

{Jurat,  usual  form.)  Ooenblius  H.  DuBois. 

Precedent  fur  Order  of  Publication  on  Absentees. 
SUPEBME  COUET. 


Cornelius  H.  DuBois 
agst. 

Sarah  DuBois,  Mary  G.  Merritt  and 
Henry  A.  Merritt,  her  husband,  Rob- 
ert W.  DuBois  and  Sarah  DuBois,  his 
wife,  Louis  B.  DuBois  and  Elizabeth 
A.  DuBois,  his  wife,  Magdalena  B. 
Burhans  and  Forman  Burhans,  her 
husband,  Mary  J.  DeGraw  and  Ed- 
win S.  DeGraw,  her  husband,  Abra- 
ham Wood,  Jr.,  William  Wood, Mary 
Wood, Matilda  Wood,  Abraham  Wood. 


The  plaintifE  having  presented  to  me  a  verified  complaint  in  this 
action,  which  is  hereto  annexed,  showing  a  cause  of  action  for  which 
judgment  is  therein  demanded  against  the  defendants  Louis  B.  Du- 
Bois and  Elizabeth  A.  DuBois,  his  wife,  Magdalena  B.  Burhans  and 
Forman  Burhans,  her  husband,  Mary  J.  DeGraw  and  Edwin  S.  De- 
Graw, her  husband,  and  having  also,  by  the  annexed  aflSdavit,  made 
and  verified  by  him  on  the  38th  day  of  July,  1886,  made  proof  to  my 
satisfaction  that  the  said  defendants  are  not  residents  of  this  State 
and  that  personal  service  cannot,  with  due  diligence,  be  made  upon 
them  within  this  State: 

Wow,  on  motion  of  James  McPherson,  attorney  for  the  plaintiff,  it 
is  ordered,  that  service  of  the  summons  and  complaint  in  the  above- 
entitled  action  upon  the  defendants  Louis  B.  DuBois  and  Elizabeth 
A.  DuBois,  his  wife,  Magdalena  B.  Burhans  and  Forman  Burhans, 
her  husband,  Mary  J.  DeGraw  and  Edwin  S.  DeGraw,  her  husband, 
be  made  by  publication  thereof  with  the  notice  required  by  law,  in  two 
newspapers,  to-wit:  in  the  Kingston  Daily  Leader,  published  in  the 
city  of  Kingston,  in  the  county  of  Ulster,  and  State  of  New  York, 
and  in  the  Ellenville  Journal,  published  in  the  village  of  Ellenville, 
in  the  county  of  Ulster,  and  State  of  New  York,  once  a  week  for  six 
successive  weeks,  or  at  the  option  of  the  plaintiff,  by  service  of  the 
summons  and  copy  of  the  complaint  and  of  this  order,  with  the  no- 
tice required  by  law,  upon  the  said  defendants  personally,  without  the 
State. 

And  it  is  further  ordered  and  directed,  that  on  or  before  the  day 
of  the  first  publication,  the  plaintiff  deposit  in  the  post-ofiBce  at  Kings- 
ton, Ulster  county.  New  York,  sets  of  copies  of  the  summons  and 
complaint  hereto  annexed  and  of  this  order,  each  contained  in  a  se- 
ll 
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curely  closed  post-paid  wrapper,  directed  to  the  following  defendants, 
respectiveljj  at  the  places  designated  below: 

Louis  B.  DuBois,  59  Tears  ave.,  Jersey  City  Heights,  Jersey  City, 
New  Jersey. 

Elizabeth  A.  DuBois,  59  Tears  ave.,  Jersey  City  Heights,  Jersey 
City,  ISew  Jersey. 

Magdalena  B.  Burhans,  4513  Brown  st..  West  Philadelphia,  Pa. 

Forman  Burhans,  4513  Brown  st.,  West  Philadelphia,  Pa. 

Mary  J.  DeGraw,  1316  Moseley  st.,  Philadelphia,  Pa. 

Edwin  S.  DeGraw,  1316  Moseley  st.,  Philadelphia,  Pa. 

Dated  Kingston,  N.  Y.,  July  39,  1886. 

A.  B.  Parker, 

/.  ^S".   C. 

§  1543.  The  complaint  must  describe  tbe  property  with  common  certainty,  and 
must  specify  the  rights,  shares,  and  interests  therein  of  all  the  parties,  as  far  as 
the  same  are  known  to  the  plaintiff.  If  a  party,  or  the  share,  right,  or  interest  of 
a  party,  is  unknown  to  the  plaintiff  ;  or  if  a  share,  right,  or  interest  is  uncertain 
or  contingent;  or  if  the  ownership  of  the  inheritance  depends  upon  an  executory 
devise ;  or  if  a  remainder  is  a  contingent  remainder,  so  that  the  party  cannot  be 
named;  that  fact  must  also  be  stated  in  the  complaint. 

It  is  said  that  it  is  not  necessary  to  aver  that  the  plaintiff  is  in  pos- 
session ;  that  will  be  presumed.  Jenkins  v.  Van  Schaach^  3  Paige, 
242.  But  the  contrary  is  held  in  Stewart  v.  Munroe,  56  How.  193, 
citing  a  number  of  authorities.  But  an  objection  that  the  complaint 
does  not  aver  that  plaintiff  is  in  possession  is  waived,  unless  taken 
by  demurrer  or  answer.  Howell  v.  Mills,  7  Lans.  193  ;  affirmed,  56 
N.  Y.  226. 

An  averment  that  a  party  is  seized  will  be  construed  as  an  aver- 
ment that  he  is  the  owner  of  the  fee.  Lucet  v.  Beckman,  2  Caines, 
385.  The  complaint  should,  in  case  any  of  the  parties  are  infants, 
aver  that  the  lands  therein  described  are  the  only  lands  owned  in 
common  by  the  parties  as  required  by  the  present  rule  65.  Moffatt 
V.  McLaughlin,  13  Hun,  449;  Pritchard  v.  Dratt,  32  id.  417. 
The  estate  of  each  known  owner  must  be  stated,  but  it  may  be  stated 
that  certain  definite  portions  belong  collectively  to  owners  who  are 
unknown.  Hyatt '  v.  Pugsley,  23  Barb.  285.  The  complaint 
should  correctly  state  the  shares  and  interests  of  the  parties,  but  no 
mistake  or  error  in  that  respect,  nor  any  omission  to  state  what  plaintiff 
might  be  compelled  to  insert  by  way  of  amendment,  will  affect  the 
decree.  It  should  also  allege  that  there  are  no  other  incumbrancers 
or  parties  in  interest  than  those  mentioned  or  joined  therein.  Nohle 
V.  Cromwell,  26  Barb.  475  ;  affirmed,  3  Abb.  Ct.  of  App.  Dec. 
382.  The  complaint  may  allege  that  one  of  the  defendants  claims 
a  specific  lien  for  moneys  paid  to  extinguish  liens  on  the  premises, 
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and  asks  to  have  an  account  of  such  lien.  Bogardus  v.  Pa/rker,  Y 
How.  305. 

If  an  account  of  rents  is  required  it  should  be  asked  for  in  the 
complaint,  or  it  cannot  be  allowed  on  default.  Bullwinher  v. 
liyTter,  12  Abb.  311.  The  complaint  may  state  generally  the  seizin 
of  the  parties  without  stating  how  it  was  acquired.  Bradshaw  \. 
Calleghan,  8  Johns.  558.  But  if  the  rights  of  the  parties  depend 
upon  a  will,  it  is  proper  to  state  the  facts.  Van  Cortland  v.  Beek- 
ma7i,  6  Paige,  492.  No  allegationsneed  be  n>ade  with  regard  to  the 
interests  of  contingent  remaindermen,  who  may  hereafter  come  into 
being,  they  being  virtually  represented  by  the  parties  to  the  action  in 
whom  the  present  title  is  vested.     Mead  v.  Mitchell,  17  N.  Y.  210. 

A  complaint  praying  that  a  deed  be  set  aside,  and  the  premises 
conveyed  by  it  partitioned  and  plaintiff's  dower  assigned  to  her, 
held  not  demurrable  for  misjoinder  of  causes  of  action.  Hammond 
V.  Cockle,  2  Hun,  495. 

Where  the  complaint  in  an  action  brought  by  a  remainderman  set 
out  the  title,  rights  and  interests  of  the  respective  parties,  and  that 
they  were  of  full  ago  and  demanded  a  partition  of  sale  of  the  prop- 
erty, but  did  not  allege  that  the  life  tenant  had  assented  to  a  sale, 
held,  that  the  complaint  stated  facts  sufficient  to  constitute  a  cause 
of  action;  that  it  cannot  be  assumed  on  demurrer,  that  partition  can- 
not be  made  without  great  prejudice,  and  it  did  not  appear  there 
could  not  be  actual  partition.  Also  where  the  wife  of  a  tenant  in 
common  is  made  a  defendant,  and  his  share  alleged  to  be  subject 
to  her  inchoate  right  of  dower,  the  complaint  is  not  demurrable. 
Diehl  V.  Larribart,  9  Civ.  Pro.  R.  267;  distinguishing  Scheu  v. 
Lehning,  4  id.  385.  An  error  in  the  description  of  the  inter- 
ests of  the  parties  may  be  amended.  Thompson  v.  Wheeler,  15 
Wend.  340.  As  to  amending  the  complaint  by  bringing  in  parties, 
see  Jennings  v.  Jennings,  2  Abb.  16. 

Precedent  for  Short  Form  of  Complaint  in  Partition. 
SUPREME  COURT  —  Ulster  CoTiKTT. 


Samuel  Hoppenstead 
agst. 

Louisa  Hoppenstead,  Solomon   C.  Hop- 
penstead et  al. 


The  complaint  of  the  plaintiff  shows  to  this  court: 

First.  That  James  Hoppenstead,  a  citizen  of  the  State  of  New 
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York,  died  at  the  town  of  Gardiner,  Ulster  county,  on  or  about  the 
21st  day  of  January,  1887,  intestate,  and  at  the  time  of  his  death  the 
said  James  Hoppenstead  was  seized  in  fee-simple  of  the  following 
piece  or  parcel  of  land.     {Insert  description.) 

Second.  That  the  said  James  Hoppenstead  left  the  following  heirs 
at  law  and  legal  representatives,  his  children,  and  no  others,  viz.: 
Samuel  Hoppenstead,  Solomon  C.  Hoppenstead,  John  Hoppenstead. 
Margaret  C.  Holwick  and  Sarah  Smith,  who  are  seized  of  the  said 
premises  as  tenants  in  common. 

Third.  That  the  plaintiff,  Samuel  Hoppenstead,  and  the  defend- 
ants, Solomon  C.  Hoppenstead,  John  Hoppenstead,  Margaret  C.  Hol- 
wick and  Sarah  Smith,  are  seized  in  fee-simple,  each  of  the  undivided 
one-fifth  part  of  said  premises,  the  shares  of  Samuel  Hoppenstead, 
Solomon  Hoppenstead  and  John  Hoppenstead  being  subject  to  the 
inchoate  rights  of  dower  of  their  respective  wives,  to-wit:  Louisa, 
wife  of  Samuel  Hoppenstead,  Minerva,  wife  of  Solomon  C.  Hoppen- 
stead, and  Julia,  wife  of  John  Hoppenstead,  and  the  shares  of  Mar- 
garet C.  Holwick  and  Sarah  Smith  being  subject  to  the  marital  rights 
of  their  respective  husbands,  Valentine  Holwick  and  Moses  Smith. 

Fourth.  That  the  defendant  Valentine  Holwick  is  a  tenant  of  said 
premises  and  has  no  other  interest  except  as  hereinbefore  stated. 

Fifth.  That  the  parties  to  this  action  own  no  other  real  estate,  as 
tenants  in  common,  and  all  the  parties  reside  in  the  State  of  New 
York  and  are  of  full  age. 

Sixth.  That  there  are  no  general  or  specific  liens  against  any  or 
either  of  the  undivided  shares  in  said  premises  of  any  or  either  of  the 
parties  to  this  action,  as  this  plaintifE  is  informed  and  believes. 

Wherefore  the  plaintiff  asks  judgment  for  a  partition  and  division 
of  said  premises  according  to  the  respective  rights  of  said  parties  ; 
or,  if  partition  cannot  be  had  without  material  injury  to  those  inter- 
ested, then  for  a  sale  of  said  premises  and  a  division  of  the  proceeds 
between  the  parties  according  to  their  respective  rights,  after  payment 
of  the  costs  of  this  action,  and  that  the  plaintiff  nave  such  other  or 
further  relief  as  may  be  just. 

Hector  Sbaes, 
Plaintiff's  Attorney. 

{Add  verification,  usual  form.) 

Precedent  for  Gomplaint  in  Partition  where  there  are  Infant  Defend- 
ants and  Dower  Interest. 

SUPREME  COURT— Ulster  Couot,t. 


Amasa  Humphrey 

agst. 

Eglin  Hornbeck,  Bianca  Osterhoudt,  etc. 


The  complaint  of  the  above  plaintifE  respectfully  shows  to  the 
court  that  the  parties  to  this  action  are  seized  in  fee-simple,  as  ten- 
ants in  common,  of  the  following  pieces  or  parcels  of  land,  with  the 
appurtenances,  situated  in  the  town  of  Rochester,  Ulster  county,  New 
York  {here  insert  description)',  that  one  Joseph  K.  Hornbeck  died 
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intestate,  seized  and  possessed  of  said  property  about  the  year  1880, 
leaving  surviving  him  as  his  only  children  and  heirs  at  law,  Angeline, 
wife  of  William  S.  Harp,  Bianca,  wife  of  Elias  Osterhoudt,  Aurelia 
Hornbeck,  Mary  A.  Hornbeck  and  George  K.  Hornbeck,  and  another 
infant  daughter,  who  has  since  died,  and  his  widow,  Eglin  Hornbeck, 
the  mother  of  said  deceased  child,  and  of  the  other  unmarried 
children  above  named ;  that  the  said  Aurelia  Hornbeck,  Mary  A. 
Hornbeck  and  George  K.  Hornbeck  are  infants  and  have  no  general 
or  testamentary  guardian,  and  that  the  other  parties  to  the  action  are 
of  full  age  ;  that  on  the  15th  day  of  November,  1883,  the  said  Ange- 
line Harp  and  William  S.  Harp,  her  husband,  by  a  deed  bearing  date 
on  that  day,  conveyed  all  their  interest  in  said  property  to  Amasa 
Humphrey,  the  above  plaintiff ;  that  the  above  plaintiff  is  the  owner 
of  an  undivided  one-fifth  part  of  said  premises  subject  to  the  dower 
interest  thereon  of  the  defendant  Eglin  Hornbeck,  and  subject  to 
the  life  estate  of  said  Eglin  Hornbeck,  in  an  undivided  one-sixth 
part  thereof  as. the  mother'of  said  deceased  child,  and  subject  to  the 
inchoate  right  of  dower  of  the  defendant  Eebecca  Humphrey,  and 
the  said  Rebecca  has  such  right  of  dower  as  aforesaid  in  said  one-fifth 
part;  that  the  defendant  Bianca  Osterhoudt  is  the  owner  of  an  undi- 
vided one-fifth  part  of  said  premises,  subject  to  the  dower  interest 
therein  of  the  defendant  Eghn  Hornbeck,  and  also  subject  to  the  life 
mterest  of  said  Eglin  Hornbeck  in  an  undivided  one-sixth  thereof  as 
the  mother  of  said  deceased  child,  and  subject  also  to  whatever  inter- 
est her  husband,  Elias  P.  Osterhoudt,  may  have  in  her  said  interest  as 
such  husband,  and  said  defendant  Elias  P.  Osterhoudt  has  such  inter- 
est, if  any,  which  the  law  gives  him  in  said  share  of  his  wife  as  her 
husband;  that  the  defendants  Aurelia  Hornbeck,  Mary  A.  Hornbeck 
and  George  K.  Hornbeck  are  each  the  owner  of  an  undivided  one-fifth 
part  of  said  premises,  subject  to  the  dower  interest  thereon  of  the 
defendant  Eglin  Hornbeck,  and  also  subject  to  the  life  estate  of  said 
Eglin  Hornbeck  in  an  undivided  one-sixth  part  thereof  as  the  mother 
of  said  deceased  child;  that  the  defendant  Eglin  Hornbeck  has  a 
;  dower  interest  in  the  whole  property,  and  a  life  interest  in  an  undi- 
vided one-sixth  thereof,  subject  to  such  dower  interest,  that  the  prem- 
ises before  described  is  the  only  real  estate  within  this  State  owned  by 
the  parties  to  this  action  in  common,  and  that  said  real  estate  is  of 
the  value  of  about  115,000,  as  this  plaintiff  is  informed  and  believes; 
that  all  the  parties  to  this  action  are  residents  of  the  State  of  New 
York;  that,  as  this  plaintiff  is  informed  and  believes,  there  are  no 
general  or  specific  liens  or  incumbrances  on  the  said  premises,  or  upon 
or  against  the  undivided  interest  therein  of  any  of  the  parties  to  this 
action,  and  that  there  are  no  liens  upon  said  premises,  or  any  part 
thereof. 

Wherefore  the  plaintiff  demands  the  judgment  of  this  court,  that 
the  part  or  share  of  said  premises  belonging  to  this  plamtiff,  and  the 
part  or  share  of  each  of  the  other  parties  to  this  action  of,  in  or  to 
said  premises  may  be  ascertained  and  determined  by  and  under  the 
direction  of  this  court,  and  that  a  partition  and  division  thereof  may 
be  made  between  the  said  plaintiff  and  the  other  parties  to  this  action, 
according  to  the  respective  rights  and  interest  of  each  therein;  and 
that  a  commission  of  partition  may  be  issued  out  of  and  under  the  seal 
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of  this  court,  and  proper  commissioners  may  be  appointed  for  the  pur- 
pose of  making  a  partition  of  said  premises;  or  in  case  a  partition 
thereof,  or  of  any  part  thereof,  cannot  be  made  without  great  preju- 
dice to  the  owners  that  the  same,  or  such  part  thereof  as  cannot  be 
divided,  may  be  sold  by  and  under  the  direction  of  this  court,  and 
I  hat  the  proceeds  of  the  sale,  after  paying  the  costs  and  charges  of 
this  action,  may  bo  divided  among  the  owners  thereof  according  to 
their  several  rights  and  interests  therein,  and  to  tliat  end  that  the 
rights  and  interests  of  the  parties  interested  in  the  said  premises,  or 
in  the  proceeds  of  the  sale  thereof,  may  be  ascertained  and  determined 
by  the  Judgment  of  this  court,  and  for  such  further  or  other  judg- 
ment or  relief  as  may  be  just  and  agreeable  to  equity. 

D.    W.    OSTRAIfDEE, 

Plaintiffs'  Attorney,  Kingston,  K.  Y, 
{Add  usual  verification.) 

Amended  and  Supplemental  Complaint,  setting  out  void  Devise, 
SUPEEME  COUET  —  TJlstee  County. 

'  1 

Eacliel  A.  Kane 
agst. 
Charlotte  Cranse,  Elizabeth  Mulford  and  John  Mulford,  her 
husband,  Mary  J.  Cooley  and  William,  her  husband, 
Isaac  Hasbrouck  and  Laura,  his  wife,  Benjamin  B.  Has- 
brouck  and  Elizabeth,  his  wife,  Ellen  C.  Hasbrouck,  Eliza- 
beth D.  Smedes  and  John  T. ,  her  husband,  Charlotte 
T.  Terwilliger  and  Abram  D.,  her  husband,  George  W. 
Ells  and  Sarah,  his  wife,  Mary  H.  DuBois  and  John  K., 
her  husband,  and  Maggie  Cameron  and  Herman,  her 
husband,  Bebecca  Tears  and  her  husband,  Josephine 
Johnson  and  Augusta  Johnson,  Irving  H.  Loughran,  as 
administrator  of,  etc.,  of  Jane  Hasbrouck,  deceased. 


The  plaintiff  herein  for  an  amended  and  supplemental  complaini; 
respectfully  shows  to  this  court: 

First.  That  on  or  about  the  18th  day  of  February,  1887,  Jane  Has- 
brouck, being  the  owner  in  fee  of  the  real  property  hereinafter 
described,  died  intestate  as  to  the  same,  which  real  property  is  de- 
scribed as  follows:  All  that  certain  piece  or  parcel  of  land  situated, 
lying  and  being  in  the  town  of  Shawangunk,  in  the  county  of  Ulster 
and  State  of  New  York,  and  bounded  and  described  as  follows:  On 
the  west  by  lands  of  John  G.  Borden,  on  the  east  by  lands  of  John  G. 
Borden,  and  on  the  north  by  lauds  of  John  G.  Borden,  and  on  the 
south  by  lands  of  William  Hunt  and  William  Snyder,  and  being  the 
same  premises  upon  which  Benjamin  Hasbrouck  lived  and  owned  dur- 
ing his  life-time,  and  owned  by  Jane  Hasbrouck  in  her  life-time,  and 
which  contains  one  hundred  and  six  acres  of  land,  be  the  same 
more  or  less.  Catherine  Johnson,  a  sister  who  has  died  since  the 
commencement  of  this  action,  which  was  originally  brought  by  her  as 
plaintiff,  and  left  her  last  will  and  testament  in  and  by  which  she  de- 
vised and  bequeathed  her  entire  real  and  personal  estate  to  Eachel  A. 
Kane,  this  plaiatiff,  Maggie  Cameron,  Eebecca  Tears,  Josephine  John- 
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son  and  Augusta  Johnson^  daughters  of  said  Catherine  Johnson, 
deceased,  and  defendants  in  this  action. 

Second.  Eliza  Konk,  a  sister  of  Jane  Hasbrouck,  deceased,  who  has 
died  since  the  commencement  of  this  action,  h-aving  her  last  will  and 
testament  in  and  by  which  she  devised  and  bequeathed  her  entire  real 
and  personal  property  to  the  defendant  Benjamin  B.  Ilasbronck. 

Tliird.  Elsie  Ells,  a  sister  of  Jane  Hasbrouck,  deceased,  who  has  died 
since  the  commencement  of  this  action,  leaving  her  last  will  and 
testament  in  and  by  which  she  devised  and  bequeathed  her  entire  real 
and  personal  property  to  the  defendants  Elizabeth  D.  Smedes,  Char- 
lotte T.  Terwilliger,  George  W.  Ells  and  Mary  H.  DuBois.  The 
plaintiff  further  shows  that  the  said  Jane  Hasbrouck  left  as  heirs  the 
following-named  persons  in  whom  the  title  of  the  aforesaid  premises 
vested.  The  plaintiff,  Rachel  A.  Kane,  who  is  a  niece  of  said  Jane 
Hasbrouck,  deceased;  the  defendants  Charlotte  Ci'aus,  Elizabeth 
Mulford,  Mary  J.  Cooley,  Isaac  Hasbrouck,  Benjamin  B.  Hasbrouck, 
Ellen  C.  Hasbrouck,  Elizabeth  D.  Smedes,  Charlotte  T.  Terwilliger, 
George  W.  Ells,  Mary  H.  DuBois,  Maggie  Cameron,  Rebecca  Tears, 
Josephine  Johnson  and  Augusta  Johnson,  all  nieces  and  nephews  of 
said  Jane  Hasbrouck,  deceased.  That  heretofore  and  on  the  14th 
day  of  June,  1887,  Catherine  Johnson,  now  deceased,  and  the  defend- 
ant Irving  H.  Loughran  were  duly  appointed  administrators  of,  etc., 
of  Jane  Hasbrouck,  by  the  Surrogate  Court  of  Ulster  county,  and  the 
defendant  Loughran  is  the  sole  surviving  administrator  of  said  deceased. 

Foiirth.  The  plaintiff  further  shows  to  the  court  that  the  defendant 
Benjamin  B.  Hasbrouck,  since  the  commencement  of  this  action,  pro- 
duced an  instrument  in  writing  purporting  to  be  the  last  will  and 
testament  of  said  Jane  Hasbrouck,  deceased,  in  words  and  figures 
following: 

I,  Jane  HasbroucJs,  of  the  town  of  Shawangunk,  Ulster  county  and 
State  of  New  York,  mindful  of  the  uncertainty  of  human  life,  do 
make,  publish  and  declare  this  to  be  my  last  will  and  testament 
in  the  manner  following: 

After  my  ju.st  debts  are  paid  and  satisfied  I  give,  devise  and  bequeath 
my  real  estate  and  personal  property  as  follows,  viz. : 

1.  I  give  and  bequeath  to  my  friend  John  D.  DuBois  the  sum  of 
$300,  to  be  paid  to  him  in  one  year  after  my  death. 

2.  I  give,  devise  and  bequeath  to  my  nephew  Benjamin  B.  Has- 
brouck all  my  real  estate  lying  and  being  in  the  town  of  Shawangunk, 
in  the  county  of  Ulster,  New  York,  and  containing  about  one  hun- 
dred acres  of  land  to  him  and  his  heirs  forever. 

3.  All  the  rest  and  residue  and  remainder  of  all  my  personal  estate 
I  give,  devise  and  bequeath  to  my  nephew  Benjamin  B.  Hasbrouck, 
his  heirs  and  assigns  forever. 

4.  I  hereby  appoint  and  nominate  my  nephew  Benjamin  B.  Has- 
brouck sole  executor  of  this  my  last  will  and  testament,  hereby  re- 
voking any  former  wills  by  me  made,  and  I  hereby  authorize  and 
empower  my  said  executors  to  compromise  and  settle  any  claims  or 
demands  which  may  be  against  or  iii  favor  of  my  estate. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this  32d 
day  of  March  in  the  year  1881. 

Jane  Hasbrouck.     [l.  s^] 
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The  foregoing  instrument  was  on  this  22d  day  of  March,  in  the 
year  1881,  subscribed  by  Jane  Hasbrouck',  the  testatrix  above  named, 
m  the  presence  of  each  of  us,  and  at  the  same  time  she  declared  to 
each  of  us  that  the  said  instrument  was  her  last  will  and  testament, 
and  she  requested  each  of  us  to  sign  our  names  thereto  as  subscribing 
witnesses,  which  we  did'  in  her  presence  and  in  the  presence  of  each 
other.  {Signatures.) 

And  propounded  the  same  for  probate  in  Surrogate's  Court  of  the 
county  of  Ulster,  on  due  notice  to  the  parties  interested  therein  that 
objections  thereto  were  filed  on  behalf  of  the  heirs  at  law,  and  hear- 
ing thereon  had  from  time  to  time  and  such  proceedings  hud  that  an 
order  has  been  duly  entered  in  said  court  denying  the  application  for 
probate  of  such  alleged  will  and  fixing  the  costs,  charges,  counsel  fees 
and  expenses  thereof,  and  directing  the  same  to  be  paid  to  the  admin- 
istrator of  said  Jane  Hasbrouck,  the  defendant  Irving  H.  Loughran; 
that,  as  this  plaintifE  is  informed  and  believes,  the  personal  estate  is 
entirely  inadequate  and  insufficient  to  pay  the  said  costs,  charges  and 
expenses  which  have  been  incurred  for  and  on  behalf  of  the  heirs  at 
law  of  the  said  Jane  Hasbrouck,  the  parties  to  this  action,  and  for  the 
purpose  of  proving  and  properly  described  in  the  complaint. 

That  the  said  paper  so  purporting  to  be  the  last  will  and  testament 
of  Jane  Hasbrouck,  deceased,  is  not  in  truth  and  in  fact  the  last  will 
and  testament  of  said  Jane  Hasbrouck,  deceased,  and  that  the  same 
was  never  subscribed  or  executed  by  her,  and  is  in  nowise  her  act 
or  deed  and  conveys  no  right,  title  or  interest  of,  in  and  to  her  prop- 
erty, but  that  the  pretended  signature  thereto  is  not  her  act  or  deed, 
nor  done  under  or  by  her  direction,  and  the  same  was  never  acknowl- 
edged or  in  anywise  attested  by  her,  and  said  paper  is  null,  void  and 
of  no  effect. 

Sixth.  The  plaintiff  further  shows  that  the  defendants,  Charlotte 
Crans,  Elizabeth  Mulford,  Mary  J.  Cooley,  Isaac  Hasbrouck,  Benja- 
min B.  Hasbrouck,  Ellen  C.  Hasbrouck,  Elizabeth  D.  Smedes,  Char- 
lotte T.  Terwilliger,  George  W.  Ells,  Mary  H.  DuBois,  Maggie 
Cameron,  Eebecca  Tears,  Josephine  Johnson  and  Augusta  Johnson 
and  this  plaintiff  are  seized  in  fee-simple  and  entitled  to  the  above- 
described  premises  as  tenants  in  common,  and  that  their  interests  and 
rights  therein  are  as  follows: 

1.  That  the  said  defendants  Charlotte  Crans,  Elizabeth  Mulford,. 
Mary  J.  Cooley  and  Isaac  Hasbrouck  ai'e  each  seized  in  fee  and  en- 
titled to  the  one  undivided  one-twentieth  part  thereof,  as  children 
and  next  of  kin  of  Jacob  Hasbrouck,  who  was  a  brother  of  Jane 
Hasbrouck,  deceased. 

2.  That  the  said  defendant  Benjamin  B.  Hasbrouck  is  seized  in 
fee  and  entitled  to  the  one  undivided  three-tenths  part  thereof,  as  a 
son  and  next  of  kin  of  Henry  H.  Hasbrouck,  deceased,  who  was  a 
brother  of  Jane  Hasbrouck,  deceased,  and  taking  the  interest  which 
is  one-fifth  under  the  will  of  Eliza  Konk,  deceased,  a  sister,  of  Jane 
Hasbrouck,  deceased. 

3.  That  the  said  Ellen  C.  Hasbrouck  is  seized  and  entitled  to  the 
one  undivided  one-tenth  part  thereof,  as  a  daughter  and  next  of  kin 
of  Henry  H.  Hasbrouck,  deceased,  a  brother  of  Jane  Hasbrouck, 
deceased. 
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4.  That  the  said  defendants,  Elizabeth  D.  Smedes,  Charlotte  T. 
Terwilliger,  George  W.  Ells  and  Mary  H.  DuBois,  are  each  seized  in 
fee  and  entitled  to  the  one  undivided  one-twentieth  part  thereof. 

5.  That  the  said  plaintiff,  and  the  defendants  Maggie  Cameron, 
Eebecca  Tears^  Josephine  Johnson  and  Augusta  Johnson,  are  each 
seized  in  fee  and  entitled  to  the  one  undivided  one  twenty-fifth  part 
thereof,  as  children  and  next  of  kin  of  Catherine  Johnson,  and  by 
the  devise  in  the  last  will  and  testament  of  said  Catherine  Johnson, 
deceased,  who  was  a  sister  of  Jane  Hasbrouck,  deceased. 

Seventh.  The  said  plaintiff  further  shows  that  she  and  all  of  the  de- 
fendants in  this  action  are  of  full  age.  That  the  defendant,  Laura  Has- 
brouck is  the  wife  of  Isaac  Hasbrouck;  that  Elizabeth  Hasbrouck  is 
the  wife  of  Benjamin  B.  Hasbrouck;  that  Sarah  Ells  is  the  wife  of 
George  W.  Ells,  and  ai-e  each  entitled  to  inchoate  right  of  dower  in 
the  interests  of  the  said  defendants  Isaac  Hasbrouck,  Benjamin  C. 
Hasbrouck  and  George  W.  Ells,  their  husbands. 

Eighth.  That  the  defendant  John  Mulford  is  the  husband  of  Eliza- 
beth Mulford;  that  William  Cooley  is  the  husband  of  Mary  J.  Cooley; 
that  John  T.  Smedes  is  the  husband  of  Elizabeth  D.  Smedes ;  that 
Abram  D.  Terwilliger  is  the  husbaiid  of  Charlotte  T.  Terwilliger; 
that  Johia  K.  DuBois  is  the  husband  of  Mary  H.  DuBois;  that  Her- 
man Cameron  is  the  husband  of  Maggie  Cameron;  that  Christopher 
Tears  is  the  husband  of  Eebecca  Tears.  ,  '■* 

Ninth.  The  plaintiff  further  shows  that  the  personal  property  be- 
longing to  said  Jane  Hasbrouck,  deceased,  at  the  time  of  her  death, will 
not  be  sufficient  to  pay  and  discharge  her  debts  in  full,  and  that,  as 
this  plaintiff  is  informed  and  believes,  the  debts  remaining  unpaid 
after  applying  thereon  the  personal  property  of  deceased,  are  a  charge 
and  lien  upon  the  real  estate  hereinbefore  described;  that  the  rights 
and  interests  of  the  pariies  therein,  as  hereinbefore  set  forth,  are  sub- 
ject to  the  payment  of  said  debts;  that  the  personal  estate  in  the 
hands  of  the  administrator  is  inadequate  to  the  proper  and  necessary 
expense  of  administration  and  accounting.  Wherefore  plaintiff  asks 
judgment: 

•  First.  That  the  pretended  devise  to  Benjamin  B.  Hasbrouck,  conr 
tained  in  the  paper  purporting  to  be  the  last  will  and  testament  of 
Jane  Hasbrouck,  deceased,  be  declared  null  and  void,  and  the  instru- 
ment adjudged  not  to  be  the  act  or  deed  of  said  Jane  Hasbrouck,  and 
in  nowise  to  affect  the  disposition  of  her  real  property. 

Second.  That  the  defendant  Irving  H.  Loughran  be  adjudged  to 
be  paid  out  of  the  proceeds  of  the  sale  of  premises  herein,  the  costs, 
charges,  counsels'  fees  and  expenses  adjudged  and  decreed  by  the 
Surrogate  Court  of  Ulster  county  to  be  paid  by  him  to  the  respective 
parties  upon  the  contest,  on  the  presentation  for  probate  of  the  said 
alleged  will  of  Jane  Hasbrouck,  deceased,  for  distribution  by  him  to 
the  parties  entitled  thereto,  under  and  by  virtue  of  such  decree. 

Fourth.  That  a  partition  and  division  be  made  of  said  premises 
according  to  the  respective  rights  of  said  parties,  or  if  partition  can- 
not be  had  without  material  injury  to  those  rights,  then  for  a  sale  of 
said  premises  and  a  division  of  the  proceeds  between  the  parties  ac- 
cording to  their  respective  rights. 

Fifth.  That  this  court  ascertain  and  determine  the  amount  of  the 
12 
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debts  of  the  said  Jane  Hasbrouck,  deceased,  which  are  a  charge 
against  her  real  estate  and  personal  property  of  deceased  applicable 
thereto,  and  that  the  administrator  aforesaid  be  decreed  and  adjudged 
to  file  au  account  of  his  proceedings  as  such  in  this  court,  and  to 
apply  the  personal  estate  ^ro  rata  to  the  payment  of  such  debts,  after 
payment  of  the  expenses  of  administration;  and  that  upon  making 
such  payment  he  be  discharged  from  further  liability  as  such  adminis- 
trator, and  that  the  balance  of  such  debts,  which  may  be  chargeable 
against  the  real  estate  of  such  deceased,  be  paid  by  the  referee  out  of 
the  proceeds  thereof,  next  after  payment  of  costs  and  expenses  of  this 
action. 

Alvah  S.  Newcomb, 

Attorney  for  Plaintiff. 
Office  and  Post-office  Address,  Kingston,  Ulster  Co.,  N.  T. 

State  of  ISTew  Yoek,  ) 

County  of  Orange,      \  **' ' 

Eachel  A.  Kane,  being  duly  sworn,  says  that  she  is  the  plaintiff  in 
this  action;  that  she  has  heard  the  foregoing  complaint  read,  and 
that  the  same  is  true  of  her  own  knowledge,  except  as  to  those  mat- 
tors  therein  stated  to  be  alleged  on  information  and  belief,  and  that 
as  to  those  matters  she  belieyes  it  to  be  true 

Eaohel  a.  Kane. 
Sworn  to  before  me,  this  7th  ) 
day  of  June,  1888.  [ 

Wm.  L.  Loughrau, 

Notary  Public. 

Lis  pendens.  —  The  statutory  directions  as  to  filing  lis  pendens, 
with  the  decisions  relating  thereto,  will  be  found  at  section  IG70  to 
1674,  which  see  for  the  authorities  on  the  subject. 

§  1543.  The  title  or  interest  of  the  plaintiff  in  the  property,  as  stated  in  the 
complaint,  may  be  controvei-ted  by  the  answer.  The  title  or  interest  of  any  de- 
fendant in  the  property,  as  stated  in  the  complaint,  may  also  be  controverted  by 
his  answer,  or  the  answer  of  any  other  defendant;  and  the  title  or  interest  of  any 
defendant,  as  stated  in  his  answer,  may  be  controverted  by  the  answer  of  any 
other  defendant.  A  defendant,  thus  controverting  the  title  or  interest  of  a  co- 
defendant,  must  comply  with  section  five  hundred  and  twenty-one  of  this  act. 
The  issues,  joined  as  prescribed  in  this  section,  must  be  tried  and  determined  in 
the  action. 

Whatever  a  plaintiff  is  required  to  state  in  his  complaint  the  de- 
fendant may  be  required  to  admit  or  deny  in  his  answer.  Yan  CoH- 
landt  V.  JBeekman,  6  Paige,  492.  The  defendant  may  aver  any 
thing  which  will  defeat  the  action  or  bar  plaintiff's  right  to  a  judg- 
ment. ReedY.  Child,  4  How.  125.  If  plaintiff's  possession  is  de- 
nied it  must  be  pleaded;  Brownell  v.  Brownell,  19  Wend.  367; 
and  such  an  objection  is  too  late  on  appeal.     Howell  v.  Mills^  7 
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Lans.  193.  Adverse  possession  must  be  pleaded.  Jenkins  v.  Yan 
Scliaaok,  3  Paige,  242 :  German  v.  Machui,  6  id.  288.  An  answer 
which  sets  up  nothing  more  than  facts  tending  to  show  that  the 
Complaint  does  not  truly  state  the  shares  and  interests  of  the  parties, 
raises  no  issues  and  does  not  prevent  or  delay  the  usual  reference,  as 
upon  failure  to  answer.     Nolan  v.  Skelly,  62  How.  102. 

A  plea  that  after  issue  plaintiff  had  entered  upon  the  lands  and 
holds  them  is  bad,  as  the  claim  is  not  only  of  possession  but  of  title. 
Tyler  v.  Canaday,  2  Earb.  160.  The  objection  that  all  the  parties 
are  not  joint  owners  or  tenants  in  common  of  all  the  parcels  sought 
to  he  partitioned,  would  he  available  by  demurrer  or  answer,  but 
cannot  be  taken  for  the  first  time  on  the  hearing.  Beach  v.  The 
Mayor,  1:5  How.  357.  It  was  said,  before  the  enactment  of  this 
section,  that  the  equities  of  adverse  claims  to  portions  of  the  premises 
could  not  be  set  up.  Esterhrook  v.  Savage,  21  Hun,  145  ;  but  see 
the  language  of  the  section.  In  partition  by  an  heir  against  the 
widow  and  the  other  heirs,  an  answer  alleging  a  conveyance  by 
deceased  to  a  third  person,  shows  no  defense  unless  they  connect 
themselves  with  it,  and  even  then  their  possession  must  be  hostile. 
Knolls  V.  Barnhart,  71  N.  Y.  474. 

The  fact  that  the  intestate's  personal  property  is  insufficient  to 
pay  his  debts  and  that  the  real  estate  must  be  resorted  to  for  the 
purpose,  is  a  defense  to  an  action  between  the  heirs  at  law  to  a  par- 
tition.and. should  be  pleaded.  It  cannot  be  used  as  a  basis  to  stay 
proceedings  on  a  motion.     Newton  v.  Waller,  12  Week.  Dig.  314. 

An  assignee  of  a  deficiency  judgment  against  the  executors  of  a 
testator,  obtained  upon  the  foreclosure  of  a  mortgage  on  premises  of 
which  the  testator  died  seized,  is  not  entitled  to  intervene  and  serve 
an  answer  in  a  partition  suit  between  the  heirs  of  the  testator,  in 
which  suit  the  mortgagee  was  originally  a  party  and  appeared  but 
served  no  answer.     Patterson  v.  Mc  Cunn,  17  Week.  Dig.  186. 

One  defendant  in  partition  may  set  up  the  statute  of  limitations 
against  a  judgment  upon  a  mortgage  against  his  co-defendant  which 
is  more  than  twenty  years  old.  Barnard  v.  Onderdonk,  11  Abb. 
N.  C.  349. 

The  effect  of  this  section  is  to  allow  title  to  be  tried  in  parti- 
tion, as  well  as  the  bare  fact  of  joint  tenancy  or  tenancy  in  com- 
mon. Knapp  V.  Burton,  7  Civ.  Pro.  K.  448.  Superseding  several 
cases  .  holding  that  title  could  not  be  so  tried,  Lustig  v.  Spingarm, 
9  State  Rep.  847.  See  Tan  Schuyver  v.  Mulford,  59  N".  T.  426,  and 
cases  cited  ;  also  Therasson  v.  White,  52  How.  66.     The  codifiers,  in 
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reporting  this  section,  say  that  "  the  most  common  as  well  as  the  most 
difficult  case  of  a  disputed  title  which  is  likely  to  arise  in  snch  an 
action  is  already  covered  by  section  1537,  and  no  reason  is  perceived 
why  the  principle  of  that  section  should  not  be  extended  to  all  cases 
now  that  the  distinction  between  actions  in  equity  and  at  law  are 
abolished,  and  an  ample  provision  is  made  for  the  trial  of  questions 
of  fact  by  a  jury  in  equity  actions  ;  there  is  no  sufficient  reason  for 
driving  plaintiff  to  a  new  action  to  try  title  where  it  is  disputed  by 
the  answer.  There  are  many  cases  where  it  is  much  more  conven- 
ient to  settle  the  whole  controversy  on  one  action,  and  it  is  believed 
that  the  provisions  of  chapter  10  will  prevent  any  serious  inconven- 
ience from  arising  in  consequence.'' 

The  mere  putting  in  an  answer,  by  a  defendant  claiming  title  to 
the  whole  premises,  does  not  oust  the  court  of  jurisdiction  to  ascer- 
tain whether  the  claim  of  title  is  weU.  founded,  or  whether  the 
premises  are  held  adversely.  Wainmaii  v.  Kampton,  20  Week. 
Dig.  68.  Under  this  section  the  title  of  the  various  parties  to  the 
property  may  be  disputed  and  determined.  Shannon  v.  JPickell,  2 
State  Rep.  160. 

An  allegation  that  the  defendant's  wife  has  an  mchoate  right  of 
dower,  and  is  a  necessary  party  to  the  action,  does  not  state  a  de- 
fense. Kay  V.  Whitaher,  44  N.  Y.  665.  A  tenant  in  common  may 
set  up  that  plaintiff  has  been  in  sole  possession,  and  collected  the 
rents  of  the  premises,  and  require  an  accounting  and  allowance 
therefor.  McCahe  v.  McCabe,  18  Hun,  153.  See  Ford  v.  Knapp, 
102  N.  Y.  135. 

In  an  action  for  partition,  it  seems  that  persons  claiming  an  inter- 
est or  lien  upon  the  premises  sought  to  be  pai'titioned  will  be 
obliged  to  litigate  the  validity  thereof  with  a  co-defendant  who  con- 
troverts their  interest  or  lien,  notwithfitanding  all  the  allegations  in 
the  complaint,  relating  to  their  interests  in  the  premises,  have  been 
stricken  out  hj  order  of  the  court ;  Eagerty  v.  Andrews,  Court  of 
Appeals,  4  Civ.  Pro.  R.  323.  It  is  said  that  it  is  not  absolutely 
necessary  for  a  guardian  ad  litem  to  put  in  an  answer  ;  Bogert  v. 
Bogert,  45  Barb.  121  ;  and  that  such  omission  will  not  affect  the 
title  ;  Althause  v.  Padde,  3  Bosw.  410  ;  but  where  the  facts  render 
a  special  answer  necessary,  it  ia  the  duty  of  the  guardian  to  inter- 
pose it.  Knickerhacker  v.  Defreest,  2  Paige,  304.  See  Rule  50  as' 
to  duty  of  guardian  requiring  him  to  make  the  proper  defense  when 
necessary  for  the  interests  of  the  infant. 
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Precedent  for  General  Answer. 
SUPKEME  COURT  — Ulster  County. 


Isaac  Gale,  Plaintiff, 

agat 

Sylvenus  Gale,   James  M.   Gale,   etc.. 
Defendants. 


The  defendants,  Adelaide  Watkins  and  James  R.  W.  Watkins, 
answering  the  complaint  of  the  plaintiffs  herein,  show  to  the  court 
that  the  rightS  and  interests  of  these  defendants,  and  each  of  them, 
are  correctly  set  forth  in  the  complaint,  and  these  defendants  ask  an 
adjudication  that  the  property  be  sold,  and  the  proceeds  divided  ac- 
cording to  the  interests  of  the  parties,  as  set  forth  in  the  complaint, 

V.  B.  Van  Wagonen, 
A;ttorney  for  defendants  Adelaide  and  Jaiyies  R.  W.  Watkins. 

Precedent  for  Answer  Infant  Defendant, 
SUPREME  COURT  —  Ulster  County. 


Cornelias  Bmyn  and  Elizabeth  Bruyn, 
his  wife. 


James  T.  Pruyn  and  Albert  L.  Eoe. 


The  defendant,  answering  the  complaint  herein  by  his  guardian  ad 
litem,  Charles  D.  Bruyn,  says  that  he  is  a  stranger  to  all  and  singular 
the  matters  and  things  in  the  complamt  in  this  action  set  forth,  and 
that  he  is  an  infant  under  the  age  of  twenty-one  years,  and  claims 
such  interest  in  the  premises  as  he  is  entitled  to,  and  he  submits  his 
rights  and  interest  in  the  matters  in  question  to  the  protection  of  the 
court. 

C.  A.  &  E.  Fowler, 
Att'ys  for  Guardian  ad  litem  of  Infant  Defendant,  James  V.  Bruyn. 

§  1544.  An  issue  of  fact  joined  in  the  action  is  triable  by  a  j  ury.  Unless  the 
court  directs  the  issues  to  be  stated,  as  prescribed  in  section  nine  hundred  and 
seventy  of  this  act,  the  issues  may  be  tried  upon  the  pleadings. 

The  action  of  partition  is  an  equitable  action,  but  a  jury  trial  of 
the  issues  of  fact  presented  by  the  pleadings  is  a  matter  of  right. 
The  Special  Term  has  authority  to  direct  issues  of  fact  to  be  settled 
and  tried,  and  that  the  verdict  of  the  jury  be  certified  to  the  court 
for  further  proceedings,  and  it  is  in  the  discretion  of  the  court 
whether  this  course  shall  be  taken,  or  whether  the  case  shall  be 
placed  on  the  circuit  calendar  for  trial.     The  form  of  the  issues  is 
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discretionary,  and  the  order  settling  them  not  reviewable  in  the 
Court  of  Appeals.  The  issues  as  settled  may  be  amended  on  the  trial, 
or  additional  issues  submitted,  as  the  proof  warrants.  Hewlett  v. 
Wood,  62  N.  Y.  75.  Where,  under  the  provisions  of  section  1537, 
an  issue  was  made,  and  the  party  answering  suffered  default,  the 
plaintiff  -was  held  concluded  by  default  as  to  the  issues.  Carry  V. 
Colgan,  3  How.  (N.  S.)  26.  Although  there  are  many  defendants 
and  separate  appearances,  and  four  distinct  issues  of  fact,  two  of 
which  relate  to  distinct  pieces  of  property,  and  the  other  two  affect 
undivided  shares  in  the  whole  remainder,  the  case  milst  be  tried  by 
a  jury  if  any  party  objects  to  a  reference ;  but  the  action  can  be 
severed  so  as  to  try  before  a  referee  all  but  the  issues  raised  by  a 
claim  of  ownership  to  two  pieces  of  the  property.  Cassedy  v. 
Wallace,  61  How.  240. 

Miscellaneous  matters  of  practice.  —  An  omission  of  proof 
of  serving  a  copy  of  summons  and  complaint  may  be  supplied 
nunc  pro  tunc.     Herbert  v.  Smith,  6  Lans.  493. 

An  order  for  publication  is  satisfied  by  the  publication  of  an  order 
substantially  correct,  and  the  court  may  allow  the  order  to  be 
amended  after  judgment.  Yan  Wyck  v.  Hardy,  20  How.  222. 
Mere  irregularities  may  be  amended  nunc  pro  tunc.  Bogert  v. 
Bogert,  45  Barb.  121 ;  Noble  v.  Cromwell,  27  How.  289 ;  Rogers  v. 
McLean,  34  N.  Y.  536.  And  papers  may  be  so  filed.  Waring  v. 
Waring,  7  Abb.  472;  Croghan  v.  Livingston,  17  IST.  Y.  218.  An 
order  may  be  entered  nunc  pro  tunc  as  of  a  time  anterior  to  the 
death  of  a  party  who  died  after  argument  on  appeal.  Bergen  v. 
WycTcoff,  84  N.  Y.  659.  On  the  death  of  one  of  the  parties,  those 
who  have  succeeded  to  his  interest  may  be  substituted  within  the  year, 
without  notice  to  the  others  who  have  no  interest  in  the  question. 
Gordon  v.  Stering,  13  How.  405.  Where  partition  is  made  within 
three  years  of  the  death,  of  the  former  owner,  the  purchaser  may 
have  a  reference  to  ascertain  whether  there  are  any  unpaid  debts, 
and  whether  there  is  a  will.  Hisbrow  v.  Folger,  5  Abb.  53.  If  the 
plaintiff  die  pending  the  advertisement  of  sale,  and  one  of  his  heirs 
be  substituted  as  plaintiff,  it  is  not  necessary  to  advertise  anew, 
changing  the  title  of  the  cause.  Thwing  v.  Thwing,  18  How.  458. 
The  report  of  a  referee  may  be  corrected  by  the  court.  Safford  v. 
Safford,  7  Paige,  259 ;  Carpenter  v.  Schermerhorn^  2  Barb,  Ch.  314. 
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Precedent  for  Affidavit  to  Revive  Action  and  for  leave  to  file  Supple- 
mental Complaint. 

SUPEBME  COURT  —  Ulster  Couott. 


Catherine  Johnson 
agst. 
Eliza  Eonk  et  al. 


State  oi'  New  Yokk^ 
County  of  Ulster,      '      ' ' 


Rachel  A.  Kane,  being  duly  sworn,,  says  she  resides  at  Walden, 
Orange  county,  N.  Y.;  that  she  is  the  daughter  of  Catherine  Johnson, 
deceased,  who  was  plaintiff  in  this  action,  and  who  died  on  the  12th 
day  of  April,  1888;  that  said  Catherine  Johnson  left  a  last  will  and 
testament  duly  executed,  whereby  she  devised  her  real  and  personal 
estate  to  this  deponent  and  Maggie  Cameron,  Rebecca  Tears  and 
Josephine  Johnson. 

Deponent  further  says,  that  since  the  commencement  of  this  action 
and  about  the  3d  day  of  November,  1887,  Eliza  Ronk  died,  leaving 
her  last  will  and  testament,  whereby  she  devised  and  bequeathed  all 
her  real  and  personal  property  to  the  defendant  Benjamin  B.  Has- 
brouck;  that  since  the  commencement  of  this  action  the  defendant 
Elsie  Ells  died,  leaving  her  surviving  her  children  George  Ells,  Eliz- 
abeth D.  Smedes  and  Mary  H.  DuBois. 

That  this  action  was  brought  to  partition  certain  real  estate,  de- 
scribed in  the  complaint,  situated  in  the  county  of  Ulster,  and  has 
proceeded  to  interlocutory  judgment  for  sale  thereof,  which  judg- 
ment was  entered  in  Ulster  county  clerk's  ofBce  on  the  12th  day  of 
January,  1888.  That  since  the  commencement  of  this  action  one 
Benjamin  B.  Hasbrouck  has  produced  a  paper  purporting  to  be  the 
last  will  and  testament  of  Jane  Hasbrouck,  deceased,  the  purpose  from 
whom  the  parties  to  this  action  took  title,  that  said  paper  was  pro- 
pounded for  probate  in  Ulster  Surrogate's  Court  on  notice  to  all  parties 
interested  and  objections  filed  to  the  probate  thereof,  and  which  pro- 
bate was  denied,  and  Irving  H.  Loughran,  the  administrator,  etc., 
of  Jane  Hasbrouck,  heretofore  appointed,  was  directed,  by  order  of  the 
Surrogate's  Court  of  said  county,  to  pay  the  costs  and  expenses  of  the 
contest  thereon,  and  as  deponent  is  informed  and  believes,  he  has  not 
in  hand  sufficient  funds  of  the  personal  estate  for  that  purpose,  and 
the  personal  estate  is  insufficient  therefor.  That  as  deponent  is  in- 
formed and  believes,  the  existence  of  such  paper  was  not  known  to 
her  mother,  Catherine  Johnson,  when  this  suit  was  brought. 

Wherefore  plaintiff  asks  an  order  of  this  court  that  she  be  substi- 
tuted in  place  and  stead  of  Catherine  Johnson,  deceased,  as  sole 
plaintifE,  that  the  heirs  at  law  and  devisees  of  the  deceased  defendants 
be  brought  in  as  parties  defendants,  and  that  the  administrator  of 
Jane  Hasbrouck,  deceased,  be  made  a  party  defendant,  and  that 
leave  be  granted  to  serve  an  amended  complaint  herein,  adding  such 
parties  and  setting  forth  those  facts  and.  allegations,  the  existence  of 
the  paper  purporting  to  be  a  will  of  Jane  Hasbrouck,  deceased,  to  the 
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end  that  such  apparent  deyise  may  be  alleged  and  declared  void,  pur 
suant  to  the  provisions  of  the  Code  of  Civil  Procedure,  and  for  a 
further  order  that  the  interlocutory  judgment  and  the  proceedings 
heretofore  had,  fixing  the  rights  of  the  parties  including  the  order  of 
reference  herein,  be  set  aside  and  vacated,  and  an  amended  lis  pendens 
filed  herein  and  the  action  proceed  upon  such  amended  and  supple- 
mental complaint. 

{Add  jurat.)  Eachel  A.  Kane. 

Precedent  for  Order  Reviving  Action  and  Giving  Leave  to  Serve  Sup- 
plemental Complaint. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  Supreme  Court 
Chambers  in  the  city  of  Kingston,  on  the  33d  day  of  June,  1888: 
Present  —  Hon.  Alton  B.  Parker,  Justice. 

SUPEEMB  COURT  —  Ulster  County. 


Catherine  Jolinson 
agsl. 

Eliza  Ronk,  Elsie  Ells,  Charlotte  Crans, 
Elizabeth  Mulford  and  John,  her  hus- 
band, Mary  J.  Colley  and  William, 
her  husband,  Isaac  Hasbrouck  and 
Laura,  his  wife,  Benjamin  B.  Has- 
brouck and  Elizabeth,  his  wife,  and 
Ellen  C.  Hasbrouck. 


On  reading  and  filing  the  original  summons  and  complaint  in  this 
action  together  with  the  aflSdavit  of  Rachel  A.  Kane,  showing  the 
death  of  the  plaintiff,  and  of  the  defendants,  Elsie  Ells  and  Eliza 
Ronk.  That  since  the  commencement  of  this  action  a  paper  had  been 
produced  by  the  defendant  Benjamin  B.  Hasbrouck,  purporting  to 
be  the  last  will  and  testament  of  Jaue  Hasbrouck,  deceased,  which  paper 
has  been  refused  probate  by  the  Surrogate's  Court  of  Ulster  county,  and 
that  certain  costs,  charges  and  expenses  have  been  incurred  in  connec- 
tion therewith,  which  have  been,  decreed  by  said  surrogate  that  they 
be  paid  by  the  administrator,  and  that  the  personal  estate  of  said  de- 
ceased is  insufficient  to  pay  the  same,  and  upon  the  proposed  supple- 
mental summons  and  complaint,  with  proof  of  service  of  said  papers 
and  notice  of  this  application  on  all  the  attorneys  appearing  in  the 
cause  and  on  Irving  H.  Loughran,  as  attorney  for  the  deceased  plain- 
tiff, and  as  administrator  of,  etc.,  of  Jane  Hasbrouck,  deceased: 

N^ow,  on  motion  of  Alvah  S.  Newcomb,  attorney  for  said  Rachel 
A.  Kane,  A.  D.  Lent  appearing  for  the  defendant  Irving  H. 
Loughran,  as  administrator  of,  etc.,  of  Jane  Hasbrouck,  deceased,  it 
is  ordered  that  Rachel  A.  Kane  be  and  is  hereby  substituted  in  the 
place  and  stead  of  Catherine  Johnson,  deceased.  Tliat  George  \V. 
Ells,  Charlotte  T.  Terwilliger,  Elizabeth  D.  Smedes  and  Mary  H.  Du 
Bois  be  substituted,  as  parties  defendants,  in  the  place  and  stead  of 
Elsie  Ells,  deceased.  That  Maggie  Cameron,  Rebecca  Tears,  Joseph- 
ine Johnson  and  Augusta  Johnson  be  also  made  parties  defendants. 
That  Irving  H.  Loughran,  as  administrator  of,  etc.,  of  Jane  Has- 
brouck, deceased,  be  brought  in  as  a  party  defendant.     That  leave  be 
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granted  to  the  plaintifE  herein  and  hereby  substituted,  and  she  is  or- 
dered and  directed  to  serve,  upon  all  the  defendants  therein  named, 
the  amended  and  supplemental  summons  and  complaint  herewith  pre- 
sented, and  upon  which  this  application  is  made.  It  is  further  or- 
dered and  adjudged  that  such  amended  and  supplemental  complaint 
and  an  amended  Us  pendens  be  filed;  andjt  is  further  ordered  that  the 
proceedings  heretofore  had,  including  the  order  of  reference  herein 
and  the  interlocutory  judgment  of  sale,  be  vacated  and  set  aside,  and 
that  the  action  proceed  in  the  names  of  the  parties  named  in  the 
amended  and  supplemental  summons.  That  the  plaintiff,  Eachel  A. 
Kane,  and  the  firm  of  A.  D.  Lent  be  each  allowed  $10  as  their 
costs  of  this  motion.  It  is  further  ordered  that  the  costs  and  disburse- 
ments heretofore  accrued  and  incurred  in  the  action,  as  herein  enti- 
tled, be  taxed  and  allowed  in  the  action  as  directed,  to  be  revived  with 
the  same  force  and  effect  as  if  said  action  had  continued  to  judgment 
as  first  entitled.  Alton  B.   Paekee,  J.  S.  0. 

Where  the  referee  reports  correct  couclusions  of  fact  in  a  reference 
in  partition  to  "  in(|nire  and  report,"  but  erroneous  conclusions  of 
law  thereon,  upon  the  coming  in  of  the  report,  the  referee  is  not  re- 
quired to  send  it  back  for  correction,  but  may,  veithout  exceptions 
or  independent  of  them,  draw  the  proper  legal  conclusions  from 
the  facts.     Ausiin  v.  Ahearns,  61  N".  Y.  6. 

Where  an  action  of  partition  is  brought,  and  lis  pendens  filed,  but 
the  action  is  not  proceeded  with  with  reasonable  dispatch,  one  named 
as  a  defendant,  but  who  has  not  been  served  with  summons,  may 
apply  to  have  plaintiff's  proceeding  vacated.  Lyle  v.  Smith,  13 
How.  104.  Where  a  plaintiff  moved  to  set  aside  proceedings  in  a 
^uit  brought  by  a  defendant  for  partition,  on  the  ground  that  an  ac- 
tion for  the  partition  of  the  same  premises  had  been  previously 
brought  by  plaintiff,  the  motion  was  denied  on  the  ground  that  the 
remedy  was  by  answer  in  tha  last  suit,  unless  it  appeared  on  the  face, 
of  the  complaint,  and  then  by  demurrer.  Uornfager  v.  Hotmfager, 
6  Ilow.  279.  It  is  said  that  a  new  trial  will  be  granted  in  partition 
-on  slight  grounds.  Clayton  v.  Yarrington,  33  Barb.  14i.  And  that 
application  for  leave  to  discontinue,  after  judgment,  is  addressed  to 
the  discretion  of  the  court.      Furman  v.  Furman,  12  Hun,  441.     • 

Receiver.  — A  receiver  and  injunction  will  not  be  granted  in  par- 
tition unless  the  right  of  the  applicant  is  clear.  Patterson  v. 
McGunn,  46  How.  1S2.  Where  one  of  the  parties  has  a  portion  of 
the  estate  and  has  been  in  the  habit  of  collecting  the  rents,  as  he  al- 
leges, for  the  protection  of  the  income  from  waste,  a  receiver  should 
be  appointed  on  an  affidavit  alleging  on  information  and  belief  that 
«ueh  party  is. of  little  or  no  responsibility.  Darcin  v.  Wells,  61 
How.  259.  Two  actions  of  partition  cannot  be  consolidated  where 
13 
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some  of  the  parties  to  the  action  are  not  parties  to  the  other  and  the 
land  is  situated  in  different  counties.  Mayor  v.  Mayor,  11  Abb. 
N.  C.  3G7.  Where  one  of  two  tenants  in  common  refuses  to  rent, 
and  unnecessary  loss  will  result  to  the  otlier,  a  receiver  will  be  ap- 
pointed.    Pignolet  v.  Bush,  28  How.  9. 

Where  the  parties  to  a  partition  suit  agree  at  the  outset  to  have  a 
receiver  if  it  seems  reasonably  necessary  to  preserve  and  maintain 
the  rights  of  the  parties,  the  court  will  act.  Bowers  v.  Durant,  2 
State  Rep.  127.  But  the  appointment  of  a  receiver  will  only  be 
made  for  the  protection  of  one  of  the  parties.  Vincent  v.  Parlcer, 
7  Paige,  65.     See  also  Yerjplank  v.  Verplank,  22  Hun,  104. 

The  court  has  power  in  a  partition  suit  to  authorize  the  receiver 
to  lease  the  property  pendente  lite,  and  absence  of  notice  to  the 
parties  of  the  application  for  leave  to  lease  is  not  a  jurisdictional 
defect,  and  does  not  invalidate  the  lease  executed  under  it.  It  seems, 
however,  tliat  notice  should  be  required  where  a  lease  has  been  exe- 
cuted b}'  the  receiver  under  an  ex  parte  order  of  the  court  extending 
beyond  the  close  of  the  litigation.  The  court  has  power  to  modify  or 
vacate  the  order,  although  the  rights  of  the  lessee  may  be  affected 
by  it,  and  it  may  direct  the  lessee  to  be  indenmified  out  of  the  prop- 
erty.    Weehs  v.  Weeks,  106  JST.  Y.  626. 

Whenever  it  appears,  during  the  prosecution  of  the  suit,  that  a 
receiver  is  necessary  to  protect  the  interests  of  all  the  parties,  the 
court  will,  upon  proper  application,  make  the  appointment.  Where 
the  defendants  dispute  plaintiff's  title  and  endeavor  to  delay  an 
accounting  for  rents  and  profits,  a  proper  case  is  made  for  the  inter- 
ference of  the  court.  Beach  on  Receivers,  §  492.  Where,  in  parti- 
tion, an  estate  of  a  decedent  is  sought  to  be  distributed  or  will  con- 
strued upon  death  of  sole  surviving  executor,  a  receiver  will  be 
appointed.     Code,  §  1869. 

§  1545.  Where  a  defendant  has  made  default  in  appearing  or  pleading,  or  where 
a  party  is  an  infant,  the  court  must  ascertain  the  rights,  shares,  and  interests  of 
•the  several  parties  in  the  property,  by  a  reference  or  otherwise,  before  interlocu- 
tory judgment  is  rendered  in  the  action. 

Rule  66.  — Repbkbncb  as  to  Title. — Where  the  rights  and  interests  of  the 
several  parties,  as  stated  in  the  complaint,  are  not  denied  or  controverted,  if  any 
of  the  defendants  are  infants  or  absentees,  or  unknown,  the  plaintifE,  on  an  affi- 
davit of  the  fact,  and  notice  to  such  of  the  parties  as  have  appeared,  may  apply 
at  a  Special  Term  for  an  order  of  reference,  to  take  proof  of  the  plaintiff's  title 
and  interest  in  the  premises,  and  of  the  several  matters  set  forth  in  the  complaint; 
and  to  ascertain  and  report  the  rights  and  interests  of  the  several  parties  in  the 
premises,  and  an  abstract  of  the  conveyance  by  which  the  same  are  held.  Such 
referee  shall,  in  all  cases,  be  selected  by  the  court. 
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The  court  may  direct  a  reference  to  inquire  into  the  lien  of  judg- 
ments recovered  against  executors  and  afterward  a  receiver,  although 
not  strictly  statutory  liens  upon  the  lands  when  they  are  chargeable 
thereon,  there  being  no  personal  estate.  Piatt  v.  Piatt,  4  State 
Kep.  50.  Where  an  answer  has  been  interposed,  which  fails  to 
raise  an  issue,  the  proper  practice  is  to  move  for  a  reference  to  take 
proof  of  plaintiff's  title  and  interest  in  the  premises  and  of  the  mat- 
ters set  forth  in  tlie  complaint,  and  a  motion  for  judgment  upon  the 
pleadings  is  properly  denied.     Tilton  v.  Vail,  24  Week.  Dig.  76. 

Precedent  for  Affidavit  on  Application  for  Order  of  Reference. 
SUPEEME  COURT. 


DuBois  L.  Hornbeck 

agst. 

Emzey  Hornbeck,   Ellen  Hornbeck,  bis  V. 

wife,   Catherine  J.  Garrison,  and  Je-  | 

rome     Garrison,    her    husband,    and  j 

others.  I 


J 


Ulster  CountTj  ss.  : 

Lewis  B.  Hasbrouck,  of  said  county,  being  duly  sworn,  says  that  he 
is  one  of  the  attorneys  for  the  above  plaintiif ;  that  this  action  is  brought 
to  partition  certain  real  property,  situate  in  the  town  of  Rochester, 
Ulster  county  ;  that  the  summons  and  complaint  herein  have  been 
served  on  all  the  defendants  herein,  except  the  defendants  Sarah  A. 
Hornbeck  and  Malinda  M.  Hornbeck,  more  than  twenty  days  since, 
as  appears  by  the  proof  of  service  hereto  annexed  ;  that  none  of  the 
defendants  have  appeared  in  the  action  except  the  defendants  Sarah 
A.  Hornbeck  and  Malinda  M.  Hornbeck,  who  have  appeared  by  V. 
D.Van  Wagonen,  their  attorney,  and  Rachel  Hornbeck  and  Thomas 
Barringer,  who  appeared  by  J.  V.  V.  Kenyon,  their  attorney,  and  that 
none  of  the  defendants  have  interposed  any  answer  or  demurrer  ex- 
cept the  defendant  Rachel  Hornbeck,  who  has  interposed  an  answer 
by  said  John  V.  V.  Kenyon  as  her  attorney,  and  the  defendant  Charles 
Hornbeck,  who  has  appeared  by  A.  W.  Cooper,  Esq.,  his  guardian 
ad  litem;  and,  as  deponent  is  informed  and  believes,  the  said  Rachel 
Hornbeck  does  not  by  said  answer,  nor  does  she,  in  fact,  substantially 
contest  or  question  or  deny  the  rights  and  interests  of  any  of  the  par- 
ties as  stated  in  the  complaint  herein,  and  the  infant  has  put  in  the 
usual  general  answer ;  that  all  the  parties  to  the  action  are  of  full 
age,  except  Charles  Hornbeck,  an  infant  of  the  age  of  eighteen  years; 
that  all  the  parties  to  the  action  are  residents  of  this  State,  except  the 
defendants  Sylvenus  Hornbeck  and  Malinda  M.,  his  wife,  and  Peter 
L.  Hornbeck,  and  that  the  said  Sylvenus  Hornbeck  and  Peter  L. 
Hornbeck  were  duly  served  with  summons  and  complaint  within 
this  State  ;  that  a  notice  of  the  pendency  of  this  action  and  a  com- 
plaint herein  were  duly  filed  in  the  Ulster  county  clerk's  office  on  the 
12th  day  of  October,  1887. 
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Deponent  further  says,  that  the  whole  premises  of  which  partition 
is  sought  are  so  circurastanced  that  a  partition  thereof  cannot  be  made 
without  great  prejudice  to  the  owners,  due  regard  being  had  to  the 
power  of  the  court  to  decree  compensation  to  be  made  for  equality  of 
partition^  and  to  the  ability  of  the  respectiye  parties  to  pay  a  reason- 
able compensation  to  produce  such  equality ;  that  the  premises  consist 
of  a  farm  with  the  farm  buildings  thereon,  a  house,  a  lot,  and  two 
other  small  lots,  and  they  are  so  situated  that,  as  this  deponent  is  in- 
formed and  believes,  they  could  not  be  actually  partitioned  among  the 
parties  to  this  action  ;  but  that  the  value  of  the  several  shares  in  the 
aggregate,  as  partitioned,  would  be  much  less  than  the  value  of  the 
property  as  a  whole. 

{Jurat.)  {Signature.) 

Precedent  for  Order  of  Reference. 
At  a  Special  Term  of  the  Supreme  Court,  held  at  the   court-house  in 

the  city  of  Kingston,  in  and  for  the  county  of  Ulster,  this  8th  day 

of  December,  1887: 
Present  —  Hon.  Stephen  L.  Mayham,  Justice. 

SUPEEMB  COUET. 


DuBois  L.  Hornbeck 


Emzey  Hornbeck  and  Ellen  Hornbeck, 
liis  wife,  and  others. 


V 


On  reading  a.nd  filing  proof  of  personal  service  of  the  summons  and 
complaint  herein,  on  all  the  defendants  herein,  except  the  defendants 
Sarah  A.  Hornbeck  and  Malinda  M.  Hornbeck,  more  than  twenty 
days  since,  and  that  none  of  the  defendants  have  appeared  in  the 
action,  except  the  defendants  Sarah  A.  Hornbeck  and  Malinda  M. 
Hornbeck,  who  have  appeared  by  V.  B.  Van  \\  agonen,  their  attorney, 
and  the  defendants  Eachel  Hornbeck  and  Thomas  Barringer,  who 
have  appeared  in  the  action  by  John  V.  V.  Kenyon,  as  their  attorney, 
and  the  infant,  Charles  Hornbeck,  who  has  appeared  by  his  guardian 
ad  litem,  A.  W.  Cooper,  Esq.,  and  that  no  answer  or  demurrer  has 
been  received  from  any  of  the  defendants,  except  the  defendants 
Eachel  Hornbeck  and  Charles  Hornbeck,  who  have  put  in  answers 
in  which  the  rights  and  interests  of  the  several  parties  to  the  action,  as 
stated  in  the  complaint,  are  not  substantially  contested  or  denied.  It 
also  appearing  that  this  action  is  brought  to  partition  real  property  in 
the  said  county,  which  is  described  in  the  complaint  herein,  and  that 
the  complaint  and  the  notice  of  the  pendency  of  this  action  have  been 
filed  in  the  clerk's  office  of  said  county  more  than  twenty  days  since, 
and  that  all  of  the  defendants  are  of  full  age,  except  Charles  Horn- 
beck, and  all  residents  of  this  State  except  Sylvenus  Hornbeck  and 
Malinda  M.  Hornbeck,  his  wife,  and  Peter  L.  Hornbeck,  and  Sarah 
A.,  his  wife. 

Now,  on  motion  of  Lewis  A.  Hasbrouck,  the  attorney  of  the  above 
plaintiff,  and  after  hearing  J.  V.  V.  Kenyon,  of  counsel  for  Eachel 
Hornbeck  and  Thomas  Barringer,  and  "\'.  B.  Van  Wagonen,  of  coun- 
sel for  Sarali  A.  Hornbeck  and  Malinda  M.  Hornbeck, 
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Ordered,  that  it  be  referred  to  Oliver  P.  Carpenter,  of  the  city  of 
Kingston,  an  attorney  of  this  court,  to  hear  and  determine  the  issue 
ruade  by  the  answer  herein,  and  to  take  proof  of  the  title  of  the  re- 
spective parties  in  the  premises  in  the  complaint  mentioned,  and  re- 
port thereon  to  the  court  an  abstract  of  the  conveyances  by  which 
title  is  filed. 

And  ib  is  further  ordered,  tliat  the  said  referee  also  inquire  and 
report  whether  the  whole  premises,  or  any  lot  or  separate  parcel 
thereof,  is  so  circumstanced  that  an  actual  partition  cannot  be  made; 
and  if  the  said  referee  arrives  at  the  conclusion  that  the  sale  of  the 
whole  premises,  or  any  lot  or  separate  parcel  thereof,  will  be  necessa.ry, 
it  is  further  ordered,  that  he  specify  the  same  in  his  report,  together 
with  the  reasons  which  render  a  sale  necessary,  and  that  he  also  ascertain 
and  report  whether  any  creditor  not  a  party  to  the  action  has  a  spe- 
cific lien  by  mortgage,  devise  or  otherwise  upon  the  undivided  share 
or  interest  of  any  of  the  parties  in  that  portion  of  the  premises  which 
it  is  necessary  to  sell;  that  he  further  inquire  and  report  whether 
the  undivided  share  or  interest  of  any  of  the  parties  in  the  premises 
is  subject  to  a  general  lien  or  incumbrance  by  judgment  or  decree. 

And  it  is  further  ordered,  that  the  said  referee  also  ascertain  and 
report  the  amount  due  to  any  party  to  the  action,  who  has  either  a 
general  or  specific  lien  upon  the  premises  to  be  sold,  or  any  part 
thereof,  and  the  amount  due  to  any  creditor  not  a  party  to  the  action, 
who  has  a  general  lien  or  any  interest  therein,  by  judgment  or  decree, 
and  who  shall  appear  and  establish  his  claim  on  such  reference. 

The  plaintiff  having  produced  a  search,  certified  by  the  clerk  of 
Ulster  county,  by  which  it  appears  that  there  is  no  outstanding  lien 
on  the  premises,  or  any  part  thereof,  held  by  any  party  not  a  party  to 
this  action,  it  is  further  ordered,  that  the  publication  of  a  notice  to 
produce  and  prove  liens  as  provided  for  by  section  1563  of  the  Code 
of  Civil  Procedure  be  dispensed  with. 

Stephek  L.  Matham, 

Justice  Supreme  Court. 

The  ref 01 66  should  require  the  complainant  to  produce  abstracts 
of  title,  as  a  tenant  in  common  of  the  premises,  and  to  trace  it  back 
to  the  common  source  of  title  of  the  tenants  in  common  ;  and  he 
should  give  an  abstract  of  the  conveyances  of  the  several  undivided 
shares  of  the  parties  in  the  premises  from  the  time  the  several  shares 
were  united  in  one  common  source.  Hamilton  v.  Morris,  1  Paige, 
39.  If  the  referee  states  explicitly  that  he  has  caused  the  necessary- 
searches  to  be  made  and  certifies  what  incumbrances  there  are,  it  is 
sufficient,  and  he  is  not  required  to  annex  to  his  report  a  searcli  for 
mortgages,  etc.,  afEecting  the  title.  Noble  v.  Cromwell,  27  How. 
289.  It  is,  however,  usual  and  the  better  practice  to  do  so.  Whether 
land  sold  on  a  partition  sale  should  be  sold  in  parcels  or  not,  is  usu- 
ally left  to  the  referee  to  decide,  subject  to  the  approval  of  the  court. 
Underhill  v.  Underhill,  4  State  Kep.  858.  The  facts  should  be 
reported  making  a  sale  necessary.    It  is  not  sufficient  to  give  an  opin- 
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ion.  Tucker  v.  Tucker,  19  "Wend.  226.  As  judgments  do  not  cease 
to  be  a  lien  against  heirs  at  law  at  the  end  of  ten  years,  parties  who 
do  not  advertise  for  liens  should  produce,  at  their  own  costs,  searches 
for  at  least  twenty  years.  Hall  v.  Partridge,  10  How.  188.  The 
referee  is  authorized  to  take  proof  and  pass  upon  the  questions  as 
to  the  validity  of  a  mortgage  upon  an  undivided  share  claimed 
by  one  of  the  parties,  although  there  is  no  issue  in  the  pleadings 
raising  the  question.  Halsted  v.  Hoisted,  55  IST.  Y.  442.  He  is 
to  report  as  to  whether  an  actual  partition  can  be  had.  Waller  v. 
Waller,  3  Abb.  N.  C.  12.  Where  the  referee  reports  the  facts  cor- 
rectly, the  court  may  correct  the  conclusions  of  law  without  sending 
it  back  to  the  referee.  Austin  v.  Ahearne,  61  N.  Y.  6.  "Where  the 
report  states  that  the  portion  set  off  for  the  widow's  dower  consti- 
tutes a  valuable  farm,  and  if  divided  among  the  heirs  the  parcel  as- 
signed to  each  would  be  so  small  as  to  be  of  little  value  and  would 
naturally  lessen  the  value  of  the  whole,  the  reason  assigned  is  en- 
tirely satisfactory,  and  the  same  reason  would  be  sufficient  for  the 
court  to  authorize  a  sale  thereof  subject  to  the  widow's  dower.  Post 
V.  Post,  65  Barb.  193.  A  referee  appointed  in  partition  to  take 
proof,  etc.,  is  bound  by  the  pleadings  and  cannot  find  the  interests 
of  the  parties  otherwise  than  as  stated  or  admitted  in  such  plead- 
ings. McAlear  v.  Delaney,  19  "Week.  Dig.  252.  And  the  sale  of 
leased  lands  may  be  mde  subject  to  the  rights  of  the  lessees  who 
thereby  become  the  tenants  of  the  purchasers.  Woodworth  y.  Camp- 
hell,  5  Paige,  518.  So  the  furniture  of  a  hotel  may  be  sold  with  it 
if  it  appears  that  in  that  way  the  property  can  be  disposed  of  to  bet- 
ter advantage  than  in  any  other.  Prentice  v.  Janssen,  Y9  N.  Y.  478. 
"Where  the  court  has  jurisdiction,  its  determination  as  to  whether 
there  shall  be  a  sale  or  partition  is  conclusive.  Clemens  v.  Cle- 
mens, 37  N.  Y.  59  ;  Scott  v.   Guernsey,  48  id.  106. 

Precedent  for  Report  of  Referee  as  to  Interests,  etc.,  of  Parties  and 

Alstract  of  Title. 
SUPKEME  COUET. 


DuBois  L.  Hornbeck 

agst. 

Emzey  Hornbeck,  etc. 


To  the  Stipremc  Omcrt  of  the  State  of  New  York  : 

In  pursuance  of  an  order  of  this  court,  made  in  the  above-entitled 
action  on  the  8th  day  of  December,  1887,  by  which  it  was  referred  to 
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the  undersigned  to  hear  and  determine  the  issue  made  by  the  answer 
of  the  defendant  Eachel  Hornbeck  herein,  and  to  take  proof  of  the 
title  of  the  respective  parties  in  the  said  premises  and  report  thereon 
to  this  court,  with  an  abstract  of  the  conveyances  by  which  the  title 
is  held,  and  also  to  inquire  and  report  whether  the  whole  premises  or 
any  lot  or  separate  parcel  thereof  is  so  circumstanced  that  an  actual 
partition  cannot  be  made,  and  if  the  undersigned  should  so  determine 
and  that  a  sale  of  the  whole  or  a  part  thereof  was  necessary,  that  the 
undersigned  should  specify  the  same  in  his  report,  together  with  the 
reasons  which  render  a  sale  necessary,  and  in  such  a  case  that  the 
undersigned  also  ascertain  and  report  whether  any  creditor  not  a  party 
to  the  action  having  a  specific  lien  by  mortgage  or  devise  or  otherwise 
upon  the  undivided  share  or  interest  of  any  of  the  j)arties  in  that 
portion  of  the  premises  which  is  necessary  to  sell,  and  that  he  then 
further  inquire  and  report  whether  the  undivided  share  or  interest 
of  any  of  the  parties  in  the  premises  is  subject  to  a  general  lien  or 
incnmbrance  by  judgment  or  decree. 

And  it  was  further  ordered,  that  the  undersigned  ascertain  and  re- 
port the  amount  due  to  any  party  to  the  action  who  has  either  a  gen- 
eral or  specific  lien  upon  the  premises  to  be  sold,  or  any  part  thereof, 
and  the  amount  due  to  any  creditor  not  a  party  to  the  action  who  has 
a  general  lien  on  any  undivided  part,  share  or  interest  therein,  by 
judgment  or  decree,  and  who  shall  appear  and  establish  his  claim  on 
such  reference. 

I,  the  subscriber,  referee  as  aforesaid,  do  respectfully  report: 

That  I  have  been  presented  with  a  search,  certified  by  the  clerk  of 
Ulster  county,  in  and  by  which  it  appears  that  there  is  no  general  or 
specific  lien  or  incumbrance  on  tlie  whole  premises  or  uj)on  any  un- 
divided share  or  interest  therein  held  by  any  party,  either  a  party  to 
this  action  or  otherwise. 

I  further  report  that  I  have  taken  proof  and  that  there  are  no  gen- 
eral or  specific  liens  or  incumbrances  on  the  whole  of  said  premises,  or 
upon  any  undivided  share  or  interest  therein  held  by  any  party,  either 
a  party  to  this  action  or  otherwise,  and  that  the  only  possible  lien 
there  may  be  on  said  premises  is  the  lien  which  is  made  by  statute  of 
the  debts  of  Henry  B.  Hornbeck,  deceased,  on  the  said  premises,  and 
'  the  amount  of  such  debts,  if  any,  I  am  not  able  to  state,  as  the  admin- 
istrator of  said  estate  has  not  yet  advertised  for  claims  against  said 
estate. 

That  I  have  been  attended  by  the  several  attorneys  who  have  ap- 
peared in  this  action,  and  have  taken  j)roof  of  the  several  matters 
submitted  to  me. 

That  I  have  taken  proof  of  the  several  material  matters  set  forth  in 
the  complaint,  and  find  that  the  material  facts  therein  alleged  are 
true. 

That  the  following  is  an  abstract  of  ihe  conveyances  by  which  the 
premises  described  in  said  complaint^are  held,  that  is  to  say: 

Nicholas  Elmendorf  and  wife  to  Henry  B.  Hornbeck. 

Warranty  deed  dated  June  1,  1850.  Eecorded  in  Ulster  county 
clerk's  office.  Book  of  Deeds  No.  7fi,  at  page  250,  June  8,  1850. 

Consideration,  $500.     Conveys  sixty  acres,  part  of  land  in  question. 

DuBois  Hornbeck  and  wife  to  Henry  B.  Hornbeck. 
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Pnll  covenant  deed  dated  June  8,  1872.  Recorded  in  Ulster  county 
clerk's  office,  Book  of  Deeds  No.  17G,  page  508,  June  10,  1873. 

Consideration,  $750.  Conveys  one  acre,  part  of  property  in  ques- 
tion. 

Jacob  Davis  and  wife  to  Henry  B.  Hornbeck. 

Full  covenant  deed  dated  February  24,  1872.  Recorded  in  Ulster 
county  clerk's  office,  Book  of  Deeds  No.  176,  page  510,  June  10,  1872. 

Consideration,  $1,000.  Conveys  forty  acres,  part  of  property  in 
question. 

Daniel  Hasbrouck  and  wife  to  Henry  B.  Hornbeck. 

Warranty  deed  dated  June  10,  1841.  Recorded  in  Ulster  county- 
clerk's  office  in  Book  of  Deeds  No.  56,  page  727,  June  17,  1841. 

Consideration,  $1,050.  Conveys  ten  acres,  part  of  the  premises  in 
question. 

Henry  B.  Hornbeck  died  intestate  about  tlie  19th  day  of  September,. 
1887,  leaving  a  widow  and  his  only  heirs  at  law  as  follows: 

Rachel  Horubeck,  his  widow;  Emzey  Hornbeck,  a  son;  Catherine 
J.  Garrison,  a  daughter;  John  H.  Hornbeck,  a  son;  Alexander  Horn- 
beck, a  son;  Sylvenus  Hornbeck,  a  son;  Peter  L.  Hornbeck,  a  son; 
DuBois  L.  Hornbeck,  a  son. 

I  farther  report  that  the  rights  and  interests  of  the  parties  in  the 
premises  are  as  follows: 

The  defendant  Rachel  Hornbeck  has  a  right  of  dower  in  the  whole 
premises  as  widow  of  Henry  B.  Hornbeck;  that  the  plaintiff,  DuBois 
L.  Hornbeck,  is  entitled  to  the  undivided  one-seventh  part  of  said 
premises,  subject  to  the  dower  interest  of  the  said  Rachel  Hornbeck 
therein,  and  also  subject  to  the  inchoate  right  of  dower  of  his  wife, 
the  defendant  Sarah  Hornbeck,  therein;  that  the  defendant  Emzey 
Hornbeck  is  entitled  to  the  undivided  one-seventh  part  of  said  prem- 
ises, subject  tothedower  interest  of  the  said  Rachel  Hornbeck  therein, 
and  also  subject  to  the  inchoate  right  of  dower  of  the  defendant 
Ellen  Horubeck  therein;  that  the  defendant  Catherine  J.  Garrison 
is  entitled  to  the  undivided  seventh  part  of  said  premises,  subject  to 
the  dower  interest  of  the  said  Rachel  Hornbeck  therein,  and  subject 
to  whatever  right  the  court  may  determine  that  the  defendant 
Jerome  Garrison,  her  husband,  may  have  therein;  that  the  defendant 
John  H.  Hornbeck  is  entitled  to  the  undivided  one-seventh  part  of 
said  premises,  subject  to  the  dower  interest  of  the  defendant  Rachel 
Hornbeck  therein,  and  also  subject  to  the  inchoate  right  of  dower  of 
his  wife,  the  defendant  Francis  C.  Hornbeck,  therein;  that  the  de- 
fendant Alexander  Hornbeck  is  entitled  to  the  iindividcd  one-seventh 
part  of  said  jiremises,  subject  to  the  dower  interest  of  the  said  Rachel 
Hornbeck  therein,  and  also  subject  to  the  inchoate  right  of  dower  of 
his  wife,  the  defendant  Delilah  Hornbeck,  therein;  that  the  defend- 
ant Sylvanus  Hornbeck  is  entitled  to  the  undivided  one-seventh 
part  of  said  premises,  subject  to  the  dower  interest  of  said  Rachel 
Hornbeck  therein,  and  also  subject  to  the  inchoate  right  of  dower  of 
his  wife,  the  defendant  Malinda  M.  Hornbeck,  therein;  that  the  de- 
fendant Peter  L.  Hornbeck  is  entitled  to  the  undivided  one-seventh 
])art  of  said  premises,  subject  to  the  dower  interest  of  the  said  Rachel 
Hornbeck  therein,  and  also  subject  to  the  inchoate  right  of  dower  of 
his  wife,  the  defendant  Sarah  A.  Hornbeck,  thereinj  that  the  defend- 
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ants  Thomas  Barriiiger  and  Simon  Freer  are  each  lessees  of  a  portion 
of  said  premises  and  whose  rights  are  not  affected  by  this  action. 

I  do  furtlier  report  that  the  defendant  fiachel  Hornbecls  has  a 
right  of  dower  in  the  whole  of  said  premises,  that  she  is  of  the  age  of 
sixty-two  years,  and  that  such  dower  interest  should  be  sold  for  the 
reason,  that  to  except  such  dower  interest  from  the  sale  would  seriously 
impair  the  salable  value  of  the  whole  property,  and  I  further  find 
that  said  Rachel  Horubeck  is  wdling  to  accept  out  of  the  proceeds  of 
such  sale  the  present  value  of  her  dower  interest  therein,  computed 
on  the  principles  of  life  annuities. 

I  do  further  report  that  the  premises  described  in  the  complaint  are 
so  circumstanced  that  an  actual  partition  thereof  cannot  be  made 
without  great  prejudice  to  the  owners  thereof,  and  for  the  reason  that 
there  are  such  a  large  number  of  parties  in  interest  that  a  partition 
would  be  difficult,  that  the  most  valuable  of  the  property  is  farming 
land  with  farm  buildings  thereon,  and  it  could  not  be  so  divided  as 
not  to  greatly  impair  its  value,  and  no  partition  could  be  made  that 
would  not  leave  the  several  seven  shares  differing  greatly  in  value.  I 
am,  therefore,  of  the  opinion  that  a  sale  of  the  whole  of  said  premises 
is  necessary  and  proper. 

I  annex  hereto  the  clerk's  search  and  the  testimony  taken  before  me. 

Olivek  p.  Caepektee, 

Referee. 

Precedent  for  Report  in  Favor  of  Actual  Partition. 
SUPEEME  COURT. 


Nathan  R.  Nickerson 

agst. 

Emma  Stevens  and  others. 


To  the  Supreme  Court  of  the  State  of  Neiv  Yorlc  : 

Pursuant  to  an  order  of  this  court,  made  herein  on  the  31st  day  of 
November,  1887,  by  which  it  was  referred  to  me  to  take  proof  of 
the  rights,  shares  and  interests  of  the  several  parties  in  the  prop- 
erty and  of  the  several  matters  set  forth  in  the  complaint, 
and  to  ascertain  and  report  the  rights  and  interest  of  the  sev- 
eral parties  in  the  premises,  and  an  abstract  of  the  conveyances  by 
which  the  same  are  held,  and  to  hear  and  decide  all  the  issues  raised 
by  the  pleadings  herein,  and  to  inquire  and  report  whether  the  whole 
premises,  or  any  part  or  separate  parcel  thereof,  is  so  circumstanced 
that  actual  partition  cannot  be  made  and  that  a  sale  of  the  whole 
premises,  or  of  any  lot  or  separate  parcel  thereof,  wiil  be  necessary 
and,  if  necessary,  that  the  reason  why  such  sale  is  rendered  necessary 
be  stated,  and  that  in  case  a  sale  of  said  property  should  be  found  ; 
necessary,  it  was  then  further  ordered  that  it  be  ascertained  and  a  re- 
port made  whether  any  creditoi-,  not  a  party  to  the  suit,  have  a  spe- 
cific lien  by  mortgage,  or  otherwise,  upon  the  undivided  share  or  in- 
terest of  any  of  the  parties,  in  that  portion  of  the  premises  which  it  is 
-necessary  to  sell,  and  whether  the  undivided  share  or  interest  of  any 
14 
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of  the  parties,  in  the  premises  adjudged  necessary  to  be  sold,  is  subject 
to  a  general  lien  or  incumbrance,  by  judgment  or  otherwise,  and  also 
jiscertain  and  report  the  amount  due  to  any  party  to  the  said  suit  who 
lias  either  a  general  or  specific  lien  on  the  premises  to  be  sold  or  any 
part  thereof;  and  it  was  further  ordered,  in  case  a  sale  should  be 
found  necessary,  that  it  be  ascertained  and  a  report  made  of  the 
amount  due  to  any  creditors  not  a  party  who  has  a  lien,  whether  gen- 
eral or  specific,  on  any  undivided  share  or  interest  thereon  and  who 
shall  appear  and  establish  his  claim  on  such  reference. 

I,  the  subscriber,  referee  aforesaid,  do  report. 

First.  Before  proceedings  had  I  took  the  oath  prescribed  by  law, 
which  is  hereto  annexed. 

Second.  Haying  attended  by  the  attorneys  for  the  several  parties 
who  appeared  in  the  cause,  I  proceeded  to  a  hearing  of  the  matters  so 
referred. 

Third.  On  such  hearing  I  took  proof  of  the  several  matters  set  forth 
in  the  complaint  herein  and  find  that  the  material  facts  alleged  in  the 
complaint  are  true. 

Fourth.  The  following  is  an  abstract  of  the  conveyances  and  in- 
struments by  which  the  premises  described  in  said  complaint  are  held. 

{Here  insert  abstract. ) 

Fifth.  The  rights  and  interests  of  the  parties  in  the  jiremises  are  as 
follows : 

Nathan  R.  Nickerson,  the  plaintiff,  as  grantee  of  George  W.  Nick- 
erson,  is  entitled  to  one  undivided  one-half  part  thereof. 

The  defendant  Emma  Stevens,  the  wife  of  Nelson  Stevens,  as 
grantee  of  Peter  T.  Stevens,  is  entitled  to  an  undivided  one-half  part 
thereof. 

Sixth.  In  my  opinion  the  premises  described  in  said  complaint  are  so 
circumstanced  that  a  partition  thereof  can  be  had  without  prejudice  to 
the  owners  thereof,  and  that  a  partition  of  said  jremises  would  be 
more  advantageous  to  such  owners  than  a  sale  thereof.  (State  specifi- 
cally reasons  therefor.) 

All  of  which  is  respectfully  submitted. 

Dated  July  24,  1887.  0.  A.  Yass  Wagoner, 

Referee. 

§  1546.  The  interlocutory  j  udgment  must  declare  what  is  the  right,  share  or 
interest  of  each  party  in  the  property,  as  far  as  the  same  has  been  ascertained, 
and  must  determine  the  rights  of  the  parties  therein.  Where  it  is  found  by  the 
verdict,  report  or  decision,  or  where  it  appears  to  the  court,  upon  an  application 
for  judgment  in  favor  of  the  plaintiff,  that  the  property,  or  any  part  thereof,  is 
so  circumstanced  that  a  partition  thereof  cannot  be  made  without  great  prejudice 
to  the  owners,  the  interlocutory  judgment,  except  as  otherwise  expressly  pre- 
scribed in  this  article,  must  direct  that  the  property,  or  the  part  thereof  which  is 
so  circumstanced,  be  sold  at  public  auction.  Otherwise  an  interlocutory  judg- 
ment in  favor  of  the  plaintiff  must  direct  that  partition  be  made  between  the  par- 
ties, according  to  their  respective  rights,  shares  and  interests. 

The  judgment  must  set  forth  the  estate  of  each  known  owner,  or 
of  the  defendants,  or  some  of  them  collectively,  when  their  rights 
between  each  other  are  disputed.    Phelps  v.  Oreen.,  3  Johns.  Cas. 
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302.  It  may  state  that  certain  definite  parts  belong  to  owners  who 
are  unknown.  Hyatt  v.  Pugsley,  23  Barb.  285.  In  deciding 
whether  a  sale  is  necessary  in  a  partition  suit,  the  true  question  for 
the  consideration  of  the  master  is,  whether  the  aggregate  value  of 
the  several  parcels  into  which  the  whole  premises  must  be  divided 
will,  when  distributed  among  the  different  parties  in  severalty,  be 
materially  less  than  the  value  of  the  same  property  if  owned  by  one 
person.  Glason  v.  Glason,  6  Paige,  6-il.  The  rule  that  the  practi- 
cability of  making  an  actual  partition  is  to  be  determined  from  the 
facts  and  circumstances,  applied,  denying  such  partition  and  direct- 
ing a  sale  of  a  farm  held  in  undivided  thirds  where  there  was  but 
one  set  of  buildings,  and  the  part  owners  had  severally  mortgaged 
their  undivided  sliares.  Odell  v.  Odell,  19  Week.  Dig.  13.  The 
words  "  great  prejudice,"  as  used  in  the  statutes  in  reference  to  par- 
tition, wUl  not  justify  a  decree  of  sale  of  property  held  in  common, 
where  the  aggregate  amount  of  benefits  from  a  sale  to  the  parties, 
instead  of  actual  partition  of  the  premises,  will  be  small  in  reference 
to  the  value  of  the  property  with  reference  to  which  a  partition  is 
sought.  Smith  v.  Smith,  10  Paige,  470.  The  court  determines  the 
necessity  for  the  sale  upon  the  report  of  the  referee.  Austin  v. 
Ahearne,  CI  N.  Y.  6.  A  sale  of  the  premises  should  not  be  ordered 
where  infants  or  a  trustee  without  power  to  purchase  are  parties  en- 
titled, unless  it  appears  that  actual  partition,  with  or  without  com- 
pensation, cannot  be  made.  Where  there  are  several  parcels, 
impossibility  of  dividing  one  of  them  is  not  a  reason  for  a  sale. 
Walker  v.  Walker,  3  Abb.  N.  C.  12.  The  court  entered  an  inter- 
locutory judgment,  stating  certain  facts  and  conclusions  of  law,  and 
ordering  a  reference  as  to  interests,  and  to  take  an  account  of  rents 
received  by  a  defendant,  reserving  all  questions  of  costs  till  the 
coming  in  of  the  report.  A  report  was  made,  after  which  leave 
was  given  to  file  a  supplemental  answer,  and  a  new  reference  was 
held,  on  the  eomjngin  of  which  report  a  trial  was  had  and  judgment 
was  entered  without  findings.  Held,  the  findings  first  made  were 
sufficient,  Offinger  v.  DeWolf,  43  Super.  Ct.  144.  There  may  be 
an  actual  partition  between  all  the  parties  plaintiff  on  one  side 
and  all  the  parties  defendant  on  the  other.  Walker  v.  Walker^  3 
Abb.  N.  C.  12.  The  court  is  not  restricted, to  a  partition  of  all  the 
lands,  or  to  a  sale  of  the  whole ;  and,  therefore,  where  the  interests 
of  the  parties  requiie  ii:,  part  of  the  lands  held  in  common  may  be 
divided  and  part  may  bb -aid.  See  next  section.  Heywood  y.  Jud- 
snn,  4  Barb.  22S  ;    Yaro  Orman  v.  Phelps,  9  id.  500.     Where  the 
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proceedings  are  instituted  in  behalf  of  infants,  neither  partition  nor 
sale  will  be  ordered  unless  the  interests  of  the  infants  require  it. 
Lansing  v.  Guliok,  26  How.  250.  It  is  a  matter  of  discretion 
whether  to  decree  a  sale  or  an  actual  partition;  and,  unless  clearly 
erroneous,  such  decision  will  not  be  reviewed  on  appeal ;  Scott  v. 
Guernsey,  48  IST.  Y.  106.  The  court  will  adjust  equities  between 
the  parties  arising  out  of  the  expenditure  of  money  by  one  of  them 
for  the  benefit  of  the  property ;  an  account  will  be  directed  and 
compensation  made,  or  the  person  will  be  assigned  that  part  of  the 
property  on  which  the  improvements  have  been  made.  Town  v. 
JVeedkam,  3  Paige,  545  ;  Prentice  v.  Janssen,  79  N.Y.  478;  Green 
V.  Putnam,  1  Barb.  500  ;  ConJclin  v.  Conhlin,  3  Sandf.  Ch.  64  ; 
Haywood  v.  Judson,  4  Barb.  228  ;  Teat  v.  Woodworth,  3  Paige, 
470 ;  Matter  of  Heller,  id.  199. 

In  an  action  of  partition,  where  one  of  the  parties  is  the  undis- 
puted owner  of  two-thirds  of  the  property  to  be  divided,  while  the 
remaining  third  is  in  dispute  among  other  parties,  the  court  in  the 
interlocutory  judgment  will  order  the  sale  of  the  property  in  one 
parcel,  and  give  directions  that  one-third  of  the  proceeds  shall  be 
brought  into  court  to  await  the  result  of  the  controversy  over  its  own- 
^^ership,  although,  if  there  had  been  no  such  controversy,  the  property 
would  have  been  actually  partitioned.  Fleming  v.  JBurnham,  IS 
Week.  Dig.  559.  The  rules  governing  partition  are  the  same 
whether  there  is  a  sale  or  an  actual  partition.  Warfield  v.  Crane, 
4  Abb.  Ct.  of  App.  Dec.  526. 

Precedent  for  Judgment  for  Actual  Partition. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  at  the  City  Hall,  in  the  city  of  Kingston,  Ulster  county,  IST.Y., 
on  the  7th  day  of  October,  18S7: 

Present  —  Hon.  Samuel  Edwards,  Justice. 


Nathan  E.  Nickerson 

agst. 
Emma  Stephens  et  al. 


Due  proof  having  been  made  of  the  service  of  the  summons  and 
complaint  herein  on  all  the  defendants  herein  except  the  de- 
fendant John  Butler,  who  is  deceased,  and  that  a  notice  of  pen- 
dency of  this  action  has  been  duly  filed  in  the  office  of  the  clerk  of 
the  county  of  Ulster,  that  such  papers  were  served  more  than  twenty 
days  since,  and  that  such  notice  was  filed  more  than  twenty  days  since, 
and  that  none  of  the  defendants  have  appeared  in  the  action  except 
the  defendants  Emma  Stephens  and  Nelson  Stephens,  who  appeared  by 
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Linson  &  Van  Buren,  their  attorneys,  and  interposed  an  answer  for  the 
defendant  Emma  Stephens,  and  a  demurrer  for  the  defendant  Nelson 
Stephens,  wliieh  said  demurrer  has  been  disposedof  by  an  order  of  this 
court,  held  September  24,  1887;  that  the  defendant  Chauncey  R. 
Shultis  has  appeared  by  P.  Cantine  as  his  attorney,  but  has  not  inter- 
posed any  answer  or  demurrer;  that  the  defendant  John  N.  Gillie  has 
appeared  by  George  W.  Weiant,  his  attorney,  but  has  not  intcr[)osed 
any  answer  or  demurrer;  that  all  the  defendants  are  of  full  age. 

That  this  action  is  brought  to  partition  real  property  situated  in  the 
city  of  Kingston,  Ulster  county;  that  an  order  of  reference  lias  been 
granted  heretofore  herein  by  which  it  was  referred  to  C.  A.  Van  Wag- 
oner, Esq.,  to  determine  and  report  as  to  the  interest  of  the  several 
parties  to  the  action  in  the  premises  sought  to  be  partitioned,  and  as  to 
whether  the  same  could  be  partitioned,  and  such  report  having  been 
filed  wherein  he  sets  up  the  interest  of  the  several  parties  and  the  sev- 
eral incumbrances  thereon,  and  also  that  said  premises  are  so  circum- 
stanced,that  a  partition  thereof  can  be  made  without  prejudice  to  the 
owners  thereof  ;  and  it  further  appearing,  by  a  certified  search  of  the 
clerk  of  the  county  of  Ulster,  that  there  are  certain  specific  and  gen- 
eral liens  on  said  premises: 

iN'ow,  on  motion  of  John  E.  Van  Etten  &  Son,  the  attorneys  of  said 
plaintiff,  and  after  hearing  Linson  &  Van  Buren,  attorneys  of  the 
defendant  Emma  Stephens,  it  is  ordered,  adjudged  and  decreed. 

That  the  rights,  shares  and  interests  of  the  parties  in  the  property 
mentioned  in  the  complaint  are  as  follows: 

That  the  plaintiff,  Nathan  R.  Nickerson,  is  entitled  to  an  undivided 
one-half  thereof,  subject  to  the  inchoate  right  of  dower  of  his  wife, 
the  defendant  Adelia  B.  Nickerson  in  such  one-half. 

That  the  defendant  George  W.  Nickerson  has  a  specific  lien  on 
such  one-half  by  way  of  a  mortgage. 

That  the  defendant  Emma  Stephens  is  entitled  to  an  undivided 
one-half  thereof. 

That  the  defendant  John  Cutwater,  as  executor  of  the  last  will  and 
testament  of  John  Polhemus,  deceased,  has  a  specific  lien  on  such 
one-half  of  Emma  Stephens,  by  way  of  mortgages.  That  the  defend- 
ant Chauncey  P.  Shultis  has  general  lien  on  sucli  one-half  of  Emma 
Stephens,  by  way  of  judgments.  That  partition  be  made  of  the  prem- 
ises mentioned  in  the  complaint  herein,  which  are  described  as  fol- 
lows: 

{Here  insert  descriptioti.) 

'i'hat  Stephen  D.  Hood,  Jr.,  Daniel  T.  Van  Beuren  and  McDonald 
Van  Wagonen,  Esq.,  three  reputable  and  disinterested  freeholders,  are 
hereby  ajDpointed  commissioners  to  make  the  partition  herein  directed 
and  to  proceed  and  report  according  to  law. 

That  said  commissioners  shall  divide  the  said  premises  into  equal 
parts,  quantity  and  quality  relatively  considered,  and  that  they  allot 
to  the  plaintiff,  Nathan  R.  Nickerson,  one  of  said  parts,  and  to  the 
defendant  Emma  Stephens  the  other  of  said  parts,  to  be  held  and 
enjoyed  by  the  said  parties  severally  according  to  their  rights  and  in- 
terests therein,  so  ascertained,  determined  and  declared  as  aforesaid. 
That  each  party  to  the  action  is  hereby  required  to  produce  and  have 
with  the  said  commissioners,  or  a  majority  of  them,  for  such  time  as 
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they  shall  deem  reasonable,  all  deeds,  writings,  surveys  or  maps  re- 
lating to  the  said  premises,  or  any  part  thereof. 

That  in  case  partition  of  said  premises  cannot  be  made  with  per- 
fect equality  between  the  said  parties,  according  to  their  respective 
rights  and  interests  therein,  unless  compensation  be  made  by  one  or 
more  of  thetn  to  other  of  them  for  equality  of  partition,  then  the 
said  conimissioners  shall  ascertain  and  report  the  proper  compensa- 
tion which  ought  to  be  made  for  equality  of  partition,  and  by  whom  it 
should  be  paid,  and  to  whom  it  ought  to  be  allowed. 

That  the  costs,  disbursements  and  referee's  fees,  stenographer's  fees, 
surveyor's  and  commissioner's  charges  and  clerk's  fees  shall  be  borne 
and  paid  by  the  respective  parties  as  follows:  Said  plaintiff  shall 
bear  and  pay  his  own  costs  and  one-half  of  all  fees,  expenses,  charges 
and  disbursements,  last  above  specified,  in  the  action,  and  the  defend- 
ant Emma  Stephens  shall  bear  and  pay  her  own  costs  and  one-half  of 
all  fees,  expenses,  charges  and  disbursements  in  the  action  above  spe- 
cifically mentioned,  and  that  the  parties  entitled  to  such  costs,  fees, 
charges  and  expenses  have  execution  therefor,  according  to  the  course 
and  practice  of  this  court. 

That  any  party  to  this  action  may  apply  to  the  court  at  the  foot  of 
this  judgment  for  further  instruction. 

Samuel  Edwards, 

Justice  Supreme  Court. 

See,  also,  as  to  provisions  proper  in  Judgment  for  Sale,  §§  1563- 
167i. 

Precedent  for  Interlocutory  Judgment  for  Sale  in  Partition. 

At  a  Special  Term  of  the  Supreme  Court,  held  in  and  for  the  county 
of  Ulster,  at  the  City  Hall  in  the  city  of  Kingston,  said  county, 
January  13,  1888  : 

Present  —  Hon.  Stephen  L.  Mayham,  Justice. 

Amasa  Humphrey 

agst. 

Eglin  Hornbeck,  Bianca  Osterhoudt  and 
Elias  P.  Osterhoudt,  her  husband, 
Aurelia  Hornbeck,  Mary  A.  Hornbeck, 
George  K.  Hornbeck  and  Rebecca 
Humphrey,  wife  of  Amasa  Humphrey. 


Due  proof  having  been  made  of  the  service  of  the  summons  and 
complaint,  in  the  above  action,  on  all  the  defendants  more  than 
twenty  days  since,  and  that  none  of  the  defendants  have  appeared  in  the 
action,  except  the  infant  defendants  Aurelia  Hornbeck,  Mary  A.  Horn- 
beck and  George  K.  Hornbeck,  who  have  appeared  and  interposed  the 
usual  infant's  answer,  submitting  the  rights  of  the  infants  to  the  pro- 
tection of  the  court  by  Irving  H.  Loughran,  Esq.,  the  attorney  of  the 
guardian  ad  litem  of  said  infant  defendants. 

That  all  of  said  defendants  are  residents  of  the  State  of  New  York, 
and  are  all  of  full  age,  except  said  above-named  infants. 
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That  the  complaint  herein,  and  a  notice  of  the  j^endency  of  this 
action  in  due  form,  as  required  by  law,  was  duly  filed  in  the  office  of 
the  clerk  of  Ulster  county,  more  than  twenty  days  since. 

That  said  cause  had  been  duly  referred  to  Solomon  G.  Carpenter,Esq., 
to  take  proof  of  the  facts  alleged  in  the  complaint,an  abstract  of  the  title 
and  conveyances  by  which  the  premises  described  in  said  complaint  were 
held,  of  the  rights,  share  and  interests  of  the  several  parties  to  the 
action  of,  in  or  to  said  premises,  and  of  the  general  or  specific  liens 
or  incumbrances  on  said  premises,  or  upon  any  undivided  share  or  in- 
terest therein,  and  whether  the  whole  of  said  premises,  or  any  lot  or 
separate  parcel  thereof,  are  so  circumstanced  that  an  actual  partition 
cannot  be  made  without  great  prejudice  to  the  several  owners,  or 
whether  a  sale  thereof  will  be  necessary.  And  Ihe  said  referee  having 
duly  made  his  report,  which  is  herewith  read  and  filed,  in  and  by 
which  he  finds  the  facts  alleged  in  the  complaint  to  be  substantially 
true,  and  in  which  he  finds  the  rights,  title  and  interests  of  the  sev- 
eral parties  to  the  action  in  the  premises  in  question,  and  an  abstract 
of  the  conveyances  by  which  the  same  are  held,  and  that  there  are  no 
general  or  specific  liens  on  said  premises,  or  any  undivided  part 
thereof,  and  that  the  whole  of  the  premises  described  in  the  com- 
plaint are  so  circumstanced  that  an  actual  partition  thereof  cannot  be 
made  without  great  prejudice  to  the  owners  thereof,  and  the  court  be- 
ing satisfied  that  such  report  is  just  and  correct,  and  that  a  sale  of  the 
whole  of  said  premises  is  necessary: 

Now,  on  motion  of  John  A.  Scott,  the  attorney  of  said  plaintiff, 
and  after  hearing  Irving  H.  Loughran,  Esq.,  the  guardian  ad  litem  of 
said  infant  defendants,  it  is  hereby  ordered,  adjudged  and  decreed: 

That  the  rights,  shares  and  interests  of  the  parties  in  the  premises 
in  question  are  as  follows: 

The  plaintiff  is  seized  of  and  entitled  in  fee  to  an  equal  undivided 
one-fifth  part  of  said  premises,  subject  to  the  dower  interest  therein,  of 
the  defendant  Eglin  Hornbeck,  and  subject  to  the  life  estate  of  the  said 
Eglin  Hornbeck,  in  an  undivided  one-sixth  part  thereof,  subject  to  the 
inchoate  dower  interest  therein,  of  the  defendant  Eebecca  Humphrey. 

That  John  A.  Baker,  as  the  grantee  of  the  defendant  Bianca  Oster- 
houdt,  is  entitled  to  the  undivided  one-fifth  part  thereof  in  fee,  subject 
to  the  dower  and  life  estate  of  the  defendant  Eglin  Hornbeck,  as 
stated  in  setting  out  the  interest  of  the  plaintiff. 

That  the  defendants  Anrelia  Hoornbeck,  Mary  A.  Hoornbeck  and 
George  Hoornbeck  are  each  entitled  to  an  undivided  one-fifth  part 
thereof  in  fee  subject  to  the  dower  and  life  interest  of  the  defendant 
Eglin  Hornbeck  in  each  of  said  one-fifth  interests,  as  stated  in  setting- 
out  the  interest  of  the  said  plaintiff. 

That  the  defendant  Eglin  Hornbeck  has  a  dower  interest  in  the 
whole  of  the  said  premises  as  the  widow  of  the  said  Joseph  K.  Horn- 
beck, deceased,  and  has  a  life  estate  in  an  undivided  one-sixth  of  the 
whole  premises.  And  an  order  of  reference  having  been  made,  pursu- 
ant to  the  rules  and  practice  of  the  court,  to  take  proof  of  the  plain- 
tiff's title  and  interest  in  the  premises,  and  of  the  several  matters  set 
forth  in  the  complaint,  and  to  ascertain  and  report  the  rights  and  in- 
terests of  the  several  parties  in  the  premises,  and  an  abstract  of  the 
conveyances  by  which  they  are  held,  and  the  said  referee  having  made 
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and  filed  his  reiDorfc,  wherein  and  whereby  he  finds  that  the  rights  and 
interests  of  the  parties  are  as  set  forth  in  the  complaint,  and  herein- 
before recited,  and  annexed  thereto  an  abstract  of  the  conveyances  by 
which  the  same  are  held. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  premises  here- 
inafter described,  and  the  rights  of  all  the  parties  to  this  action  and  of 
all  parties  in  interest,  be  sold  at  public  auction  in  the  county  of  Ulster, 
where  said  premises  are  situated,  by  Solomon  G.  Carpenter,  Esq.,  acoun- 
selor  of  this  court,  and  who  is  hereby  appointed  a  referee  for  such 
purpose  —  the  said  referee  to  give  public  notice  of  the  time  and  place 
of  snch  sale  according  to  law  and  the  practice  of  this  court.  The 
premises  so  to  be  sold  are  bounded  and  described  as  follows: 

{Here  insert  description.) 

That  the  interest  of  the  defendant  Eglin  Hornbeck  in  said  prem- 
ises, both  as  to  her  right  of  dower  and  her  life  interest  in  an  undivided 
one-sixth,  be  sold  and  the  purchaser  at  such  sale  shall  take  such 
premises  free  and  discharged  of  all  the  claim  of  the  said  Eglin  Horn- 
beck  therein,  and  the  said  Eglin  Plornbeck,  or  her  executors,  admin- 
istrators or  assigns  are  entitled  to  receive  from  the  proceeds  of  the 
sale  of  the  whole  jiroperty,  upon  her  election  so  to  do,  signified  by  fil- 
ing her  request  and  consent  therefor  with  said  referee,  a  gross  sum  in 
satisfaction  of  such  right  of  dower  and  her  estate,  to  be  fixed  by  said 
referee  according  to  the  principles  of  law  applicable  to  annuities;  or  in 
case  the  said  defendant  declines  to  take  or  accept  a  gross  sum  in  satis- 
faction of  her  said  dower  and  life  estate,  that  then  the  said  referee  pay 
one-third  of  the  net  proceeds  of  the  sale  of  said  property,  as  her  dower 
interest,  and  one-sixth  of  the  remainder,  as  her  life  estate,  into  court 
for  the  purpose  of  being  invested  for  her  benefit  according  to  law. 

That  immediately  after  completing  the  sale,  said  referee,  according 
to  law,  file  with  the  clerk  of  Ulster  county  his  report  thereof  and  of 
his  proceedings,  and  that  after  said  sale  shall  have  been  confirmed,  ex- 
ecute a  deed,  or  deeds,  of  the  premises  sold,  to  the  purchaser  or  pur- 
chasers at  said  sale,  on  his  or  their  complying  with  the  conditions  upon 
which  said  deeds  were  to  be  delivered,  and  that  such  sale  be  valid  and' 
effectual  forever. 

That  out  of  the  proceeds  of  such  sale  he  pay  the  plaintifi's  costs 
and  disbursements,  to  be  taxed,  and  an  extra  additional  allowance  of 
five  per  centum  upon  the  value  of  the  said  premises,  which  said  value 
is  hereby  fixed  at  the  sum  of  83,500,  and  that  the  attorney  of  the 
guardian  ad  litem  of  the  infant  defendant  be  paid  his  costs  and  dis- 
bursements, to  be  taxed;  that  said  referee  also  deduct  his  commissions, 
fees  and  expenses  of  sale. 

That  after  giving  the  deed,  or  deeds,  to  the  purchaser,  or  pur- 
chasers, on  such  sale,  the  said  referee  pay  and  distribute  the  proceeds 
of  such  sale  as  shall  be  directed  in  the  final  judgment,  to  be  entered 
herein,  to  the  several  owners  or  parties  in  interest  in  said  premises. 

It  is  further  ordered,  adjudged  and  decreed,  that  each  party  to  this 
action  is  hereby  required,  on  demand  of  the  purchaser  or  purchasers 
of  said  premises,  or  any  part  thereof,  to  deliver  tn  such  purchaser  all 
title-deeds  or  writings  under  the  control  of  such  party,  that  relate 
wholly  to  the  premises  bought  by  such  purchaser,  or  to  any  part 
thereof,  and  that  all  other  title-deeds  or  writings-  relating  wholly  tOr 
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the  premises  mentioned  in  the  comi^laint,  shall  be  deposited  with  the 
clerk  of  the  county  of  Ulster,  there  to  remain  for  the  benefit  of  all 
persons  interested. 

That  the  purchaser  or  purchasers  of  said  premises,  or  any  part 
thereof,  at  such  sale  be  let  into  possession,  and  that  each  party  or  other 
person  upon  whom  this  judgment  is  binding,  who  may  be  in  possession 
of  the  premises  purchased,  or  any  part  thereof,  is  hereby  directed  to 
deliver  possession  of  the  same  to  the  j)urchaser  or  purchasers  upon 
the  production  of  the  referee's  deed  of  said  premises  on  such  sale. 
■That  said  referee  report  to  the  court  his  proceedings  subsequent  to 
those  included  in  his  report  of  sale  hereinbefore  required. 

That  any  party  to  this  action  may  apply  to  the  court,  on  the  foot  of 
this  judgment,  for  further  direction.  8.  L.  Mayham, 

Justice  Supreme  Court. 

It  will  be  noted  that  this  form  must  be  varied  to  meet  the  va- 
rious cases  which  arise ;  as  where  it  is  desirable  to  provide  for  sale 
in  parcels  by  the  decree,  or  that  credit  shall  be  given,  or  when  por- 
tions of  the  property,  or  the  whole,  are  subject  to  liens  and  the  like. 

§  1547.  Where  the  right,  share  and  interest  of  a  party  has  been  ascertained  and 
•determined,  and  the  rights,  shares,  or  interests  of  the  other  parties,  as  between 
themselves,  remain  unascertained  or  undetermined,  the  interlocutory  judgment  for 
XI  partition,  rendered  as  prescribed  in  the  last  section,  must  direct  a  partition,  as 
between  the  party  whose  share  has  been  so  determined,  and  the  other  parties  to 
the  action.  Where  the  rights,  sliares  and  interests  of  two  or  more  parties  have 
been  thus  ascertained  and  determined,  the  interlocutory  judgment  may  also  di- 
rect the  partition  among  them  of  a  part  of  the  property  proportionate  to  their 
aggregate  shares.  In  either  case  the  court  may,  from  time  to  time,  as  the  other 
rights,  shares  and  interests  are  ascertained  and  determined,  render  an  interlocu- 
tory judgment,  directing  the  partition,  in  like  manner,  of  the  remainder  of  the 
property.  Where  an  interlocutory  judgment  is  rendered,  in  a  case  specified  in 
this  section,  the  court  may  direct  the  action  to  be  severed  and  final  judgment  to 
be  rendered,  with  respect  to  the  portion  of  the  property  set  apart  to  the  parties, 
whose  rights,  shares  and  interests  are  determined,  leaving  the  action  to  proceed 
as  against  the  other  parties,  with  respect  to  the  remainder  of  the  property;  and,  if 
necessary,  the  court  may  direct  that  one  of  those  parties  be  substituted  as  plaintiff. 

A  referee  was  formerly  appointed  to  set  ofE  shares  of  those  who 

desired  to  remain  without  partition.     Norihrup  v.   Anderson,   8 

How.  351.     There  may  be  actual  partition  between  all  the  plaintiffs 

on  one  hand  and  all  the  defendants  on  the  other.     Walter  v.  Walter, 

3  Abb.  J^.  C.  12.     Partition  was  ordered  where  the  right  of  one 

defendant  to  an  undivided  moiety  was  admitted,  but  interests  in  the 

other  half  being  disputed,  were  left  to  be  litigated;  Phelps  v.  Green, 

3  Johns.  Ch.  302  ;  and  part  of  the  lands  were  secured  to  some  of 

the  parties  by  reason  of  prior  equities,  and  some  sold.    Warfield  v. 

Crane,  4  Abb.  Ot.  of  App.  Dec.   525.     One  tenant  may  have  his 

share  set  off  to  him  while  that  of  the  others  is  sold.     Haywood  v. 

Judson,  4  Barb.  228. 
15 
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§  1548.  Where  two  or  more  parties,  to  an  action  for  partition,  make  it  appear  to 
the  court,  that  they  desire  to  enjoy  their  shares  in  common  with  each  other,  the 
interlocutory  judgment  may,  in  the  discretion  of  the  court,  direct  partition  to  be 
so  made,  as  to  set  off  to  them  their  shares  of  the  real  property  partitioned,  with- 
out partition  as  between  themselves,  to  be  held  by  them  in  common. 

g  1549.  Where  the  interlocutory  judgment,  in  an  action  for  partition,  directs  a 
partition,  it  must  designate  three  reputable  and  disinterested  freeholders  as  com- 
missioners, to  make  the  partition  so  directed. 

§  1550.  Each  of  the  commissioners  must,  before  entering  upon  the  execution 
of  his  duties,  siibscribe  and  take  an  oath  before  an  officer  specified  in  section 
eight  hundred  and  forty-two  of  this  act,  to  the  effect  that  he  will  faithfully,  hon- 
estly, and  impartially  discharge  the  trust  reposed  in  him.  Each  commissioner's 
oath  must  be  filed  with  the  clerk,  before  he  enters  upon  the  execution  of  his 
duties.  The  court  may,  at  any  time,  remove  either  of  the  commissioners.  If 
either  of  them  dies,  resigns,  neglects  or  refuses  to  serve,  or  is  removed,  the  court 
may,  from  time  to  time,  by  order,  appoint  another  person  in  his  place. 

Precedent  for  Form  of  Oath  hy  Commissioner. 
SUPREME  COUET. 


John  Haskins 


Mary  Haskins,  James  C.  Haskins,  and 
Louisa  M.  Duryea. 


Ulster  County,  ss.: 

Stephen  D.  Hood,  D.  T.  Van  Buren  and  McDonald  VanWagoner, 
commissioners  appointed  to  make  partition  herein  by  an  interlocutory 
judgment,  dated  January  13,  1888,  being  duly  sworn,  doth  each  for 
himself  depose  and  say,  that  he  will  faithfully,  honestly  and  impar- 
tially discharge  the  trust  reposed  in  him. 

{Jurat. )  {Signatures. ) 

§  1551.  The  commissioners  must  forthwith  proceed  to  make  partition,  as  di- 
rected by  the  interlocutory  judgment,  unless  it  appears  to  them,  or  a  majority  of 
them,  that  partition  thereof,  or  of  a  particular  lot,  tract,  or  other  portion  thereof, 
cannot  be  made  without  great  prejudice  to  the  owners;  in  which  case  they  must 
make  a  written  report  of  that  fact  to  the  court . 

§  1552.  In  making  the  partition,  the  commissioners  must  divide  the  property 
into  distinct  parcels,  and  allot  the  several  parcels  thereof  to  the  respective  par- 
ties, quality  and  quantity  being  relatively  considered  according  to  the  respective 
rights  and  interest  of  the  parties,  as  fixed  by  the  interlocutory  judgment.  They 
must  designate  the  several  parcels  by  posts,  stones,  or  other  permanent  monu- 
ments. They  may  employ  a  surveyor,  with  the  necessary  assistance,  to  aid  them 
in  so  doing. 

All  the  parties  interested  should  have  notice  of  the  proceedings 
of  the  commissioners,  and  without  it  the  report  will  be  set  aside  for 
irre2:ularity.  Row  v.  Row,  4  How.  133  ;  Dean  v.  Empire  Ins.  Co., 
9  id.  G9.  If,  by  mistake,  the  commissioners  extend  their  action  to 
land  not  described  in  the  proceedings  their  report  is  void,  and  so  i.^ 
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the  judgment  of  the  court  based  upon  it.  Corwithe  v.  Griffing,  21 
Barb.  9.  They  are  not  bound  to  sub-divide  several  parcels  among 
the  parties,  but  may  allot  a  distinct  parcel  to  each  party  if  of  equal 
value;  and  if  not,  may  make  compensation  from  one  party  to  the 
other  for  equality  of  partition.  Larhin  v.  Mann,  2  Paige,  29. 
Actual  partition,  as  between  all  the  plaintiffs  on  one  side  and  all  tlie 
defendants  on  the  other,  may  be  made,  and  an  agreement  that  a 
tenant  under  an  outstanding  lease  should  be  paid  for  his  building  at 
the  expiration  of  his  term,  whether  it  be  an  incumbrance  or  not, 
may  be  deemed  an  equitable  charge,  to  be  considered  in  making 
actual  partition.  Walter  v.  Walter,  3  Abb.  N".  C.  12.  Where  a 
portion  only  of  a  deceased  owner's  lands  were  partitioned,  leav- 
ing the  rest  to  be  partitioned  in  another  proceeding  on  the  death  of 
his  widow,  it  was  held  unauthorized  by  statute.  Post  v.  Post,  65 
Earb.  192.  Where  the  equities  of  the  case  give  some  of  the  parties 
equities  in  specific  parcels  they  are  entitled  to  have  the  actual  value 
of  such  parcels  ascertained,  and  a  judgment  directing  that  the  value 
of  the  parcels  assigned  on  account  of  such  equities  shall  be  estimated 
at  the   same  rate  as   the  other  parcels  bring  upon  a  sale,  is  error. 

Warfield  v.  Crane,  4  Abb.  Ct.  App.  Dec.  525. 

The  commissioners  can  require  the  payment  of  money  to  equalize 
shares,  and  the  court  will  not  interfere  unless  it  appears  the  power 
has  been  abused  or  exercised  unjustly.     Post  v.  Post,  65  Barb.  192 ; 

Walter  v.  Walter,  supra. 

§  1553.  Wliere  a  party  has  a  riglit  of  dower  in  tlie  property,  or  a  part  thereof, 
which  has  not  been  admeasured,  or  has  an  estate  by  the  curtesy,  for  life  or  for 
years,  in  an  undivided  share  of  the  property,  the  commissioners  may  allot  to  that 
party  his  or  her  share  of  the  property,  without  reference  to  the  duration  of  the 
estate.  And  they  may  make  partition  of  the  share,  so  allotted  to  that  party, 
among  the  parties  who  are  entitled  to  the  remainder  or  reversion  thereof,  to  be 
enjoyed  by  them  upon  the  determination  of  the  particular  estate,  where,  in  the 
opinion  of  the  commissioners,  such  a  partition  can  be  made  without  prejudice  to 
the  rights  of  the  parties. 

§  1554.  All  the  commissioners  must  meet  together  in  the  performance  of  any  of 
their  duties;  but  the  acts  of  a  majority  so  met  are  valid.  They,  or  a  majority  of 
them,  must  make  a  full  report  of  their  proceedings,  under  their  hands,  specify- 
ing therein  the  manner  in  which  they  have  discharged  their  trust,  describing  the 
property  divided,  and  the  share,  or  interest  in  a  share,  allotted  to  each  party,  ii-ith 
the  quantity,  courses  and  distances,  or  other  particular  description  of  each  share, 
and  a  description  of  the  posts,  stones,  or  other  monuments;  and  specifying  the 
items  of  their  charges.  Their  report  must  be  aclcnowledged  or  proved,  and  cer- 
tified, in  like  manner  as  a  deed  to  be  recorded,  and  must  be  filed  in  the  office  of 

the  clerk. 

I 
All  of  the  commissioners  must  meet  together  in  the  performance 
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of  any  of  their  duties  —  Schuyler  v.  Ma^sh,  37  Barb.  350  —  and 
the  report  should  be  signed  by  all,  and  state  that  they  all  met.  If 
not  signed  by  all,  a  reason  for  the  omission  should  be  given.  Under- 
hill  V.  Jackson,  1  Barb.  Ch.  73. 

Precedent  for  Report  of  Commissioners  in  Partition. 
SUPEEME  COUET. 

Nathan  R.  Nickerson  1 

agst.  C 

Emma  Stepliens,  etc. 


J 


To  the  Supreme  Court  of  the  State  of  New  York  : 

In  pursuance  of  and  in  obedience  to  an  order  of  this  court,  made 
in  the  above  case,  dated  the  7th  day  of  October,  1887,  the  undersigned 
commissioners  in  partition  do  hereby  respectfully  report  and  return  : 
that  having  been  first  duly  sworn,  and  having  severally  taken  the  oath 
that  we  would  honestly  and  impartially  execute  the  trust  reposed  in 
us,  and  make  partition  as  directed  by  the  court,  we  have  carefully 
examined  the  premises  described  in  the  complaint  in  this  action,  and 
caused  the  said  premises  to  be  surveyed,  and  have  made  partition 
thereof  between  the  said  parties  according  to  their  respective  rights 
and  interests  therein  as  the  same  have  been  ascertained,  determined 
and  declared  by  the  court,  as  follows  : 

We  have  divided  the  whole  premises  into  two  equal  parts,  quality 
and  quantity  relatively  considered,  which  are  designated  on  the  map 
hereto  annexed  I'y  the  letters  "  CO  "  and  "BB,"and  the  division 
thus  made,  in  our  judgment,  is  the  most  beneficial,  under  all  the  cir- 
cumstances, that  could  be  made  of  such  premises. 

We  further  report  that  we  have  set  off  in  severalty  to  the  plaintiff, 
Nathan  E.  Nickerson  {here  insert  description). 

We  have  also  set  off  in  severalty  to  the  defendant,  Emma  Stephens 
{here  insert  description). 

{Here  insert  any  specific  liens  on  the  property  and  to  whom  appor- 
tioned. ) 

And  we  further  certify  and  report  that  the  items  of  expenses  and 
charges  attending  the  said  partition,  including  our  fees  as  commis- 
sioners, are  as  follows: 

To  services  of  commissioners,  D.  T.  Van  Buren,  4  days $20  00 

"  "  Stephen  D.  Hood,  4  days .    ..         20  00 

"  "  McD.  Van  Wagoner,  4  days. . .       20  00 

Charges,  expenses  and  disbursements  of  surveyor 50  00 

To  paid  notary  public  three  acknowledgments 75 

To  horse  hire  to  view  property 3  00 


In  witness  whereof  we,  the  said  commissioners,  have  hereunto 
[l.  S.J     set  our  hands  and  seals,  29th  day  of  November,  1882. 

{Signatures.) 
{Add  acknowledgment.) 


Partition.  117 

§  1555.  The  fees  and  expenses  of  tlie  commissioners,  including  the  expense  of 
a  survey,  when  it  is  made,  must  be  taxed  under  the  direction  of  the  court;  and 
the  amount  thereof  must  be  paid  by  the  plaintiff,  and  allowed  as  part  of  his  costs. 

The  following  section  of  the  Code  fixes  the  amount  of  the  com- 
missioners' fees. 

§  3299.  A  surveyor,  employed  as  prescribed  by  law,  in  an  action  for  partition 
or  dower,  or  to  determine  dower,  is  entitled  to  five  dollars  for  each  day  actually 
and  necessarily  occupied  in  surveying,  laying  out,  marking  or  mapping  land 
therein.  Each  assistant,  so  employed,  is  entitled  to  two  dollars  for  each  day 
actually  and  necessarily  occupied  in  serving  under  the  surveyor's  direction. 
Each  commissioner,  appointed  as  prescribed  by  law,  to  make  partition  or  ad- 
measure dower,  is  entitled  to  five  dollars  for  each  day's  actual  and  necessary 
service. 

The  commissioners  must  look  to  plaintifE  for  theii  fees ;  they 
cannot  attach  plaintiff's  attorney  for  non-payment.  Lamoureux  v. 
Morris,  4  How.  245.  On  an  application  to  adjust  the  fees  and 
expenses  of  commissioners,  the  number  of  days'  service  actually  and 
necessarily  rendered  by  each  commissioner,  and  the  actual  disburse- 
ments made  by  them,  must  be  shown  by  affidavit.  Campbell  v. 
Campbell,  48  How.  255. 

§  1556.  The  court  must  confirm  or  set  aside  the  report,  and  may,  if  necessary, 
appoint  new  commissioners,  who  must  proceed  as  directed  in  this  article. 

The  report  of  the  commissioners  will  be  set  aside  on  same  grounds 
as  verdict  of  a  jury.  LivingstoTh  v.  Clarhson,  4  Edw.  Ch.  596  ; 
Doubleday  v.  Newton,  9  How.  71. 

§  1557.  Upon  the  confirmation,  by  the  court,  of  the  report  of  the  commissioners 
making  partition,  final  judgment  that  the  partition  be  firm  and  effectual  forever 
must  be  rendered,  which  is  binding  and  conclusive  upon  the  following  persons: 

1.  The  plaintiff;  each  defendant  upon  whom  the  summons  was  served,  either 
personally  or  without  the  State,  or  by  publication,  pursuant  to  an  order  obtained 
for  that  purpose,  as  prescribed  in  chapter  fifth  of  this  act;  and  the  legal  repre- 
sentatives of  each  party,  specified  in  this  subdivision.  So  much  of  section  four 
hundred  and  forty-five  of  this  act  as  requires  the  court  to  allow  a  defendant  to 
defend  an  action,  after  final  judgment,  does  not  apply  to  an  action  for  partition. 

2.  Each  person  claiming  from,  through  or  under  such  a  party,  by  title  accruing 
after  the  filing  of  the  judgment-roll,  or  after  the  filing,  in  the  proper  county 
clerk's  office,  of  a  notice  of  the  pendency  of  the  action,  as  prescribed  in  article 
ninth  of  this  title. 

3.  Each  person  not  in  being  when  the  interlocutory  judgment  is  rendered,  who, 
by  the  happening  of  any  contingency,  becomes  afterward  entitled  to  a  beneficial 
interest  attaching  to,  or  an  estate,  or  interest  in,  a  portion  of  the  property,  the 
person  first  entitled  to  which,  or  other  virtual  representative  whereof,  was  a  party 
specified  in  the  first  subdivision  of  this  section. 

But  this  section  does  not  apply  to  a  party  whose  right  and  interest  are  expressly 
reserved  and  left  unaffected,  as  prescribed  in  section  one  thousand  f.ve  hundred 
and  thirty-nine  of  this  act,  or  to  a  person  claiming  from,  through  or  under  such 
a  party. 
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A  final  judgment  does  not  affect  the  rights  and  interests  of  per- 
sons not  made  parties  under  section  1539.  Leinen  v.  Elter,  43 
Hun.  249.  The  authorities  cited  as  to  final  judgment  also  relate  to 
final  judgment  of  sale  under  section  1577. 

A  judgment  in  partition  is  binding  upon  all  parties  though  minors 
or  non-residents,  if  the  court  acquired  jurisdiction  of  them  and  of 
the  subject-matter.  Clemmens  v.  Clemmens,  37  N.  Y.  59.  Con- 
tingent remaindermen,  or  persems  who  take  under  an  executory  de- 
vise and  are  not  in  esse,  are  bound  by  the  judgment  in  partition  as 
being  virtually  represented  by  the  parties  in  interest  to  the  action. 
Mead  v.  2Iitchell,  17  N.  Y.  210.  A  judgment  in  partition  is  con- 
clusive upon  all  having  any  interest  who  are  made  parties,  and 
conveyances  under  the  sale  under  the  judgment  are  a  bar  in  law 
and  equity  as  against  all  such  parties  and  their  representatives. 
Jenkins  v.  Fahey,  73  N.  Y.  355.  In  an  action  for  partition  where 
all  the  persons  in  esse  having  any  estate,  present  or  future,  vested  or 
contingent,  were  made  parties  defendant  and  were  duly  served,  the 
purchaser  at  the  sale  under  the  judgment  acquires  a  perfect  title,  and 
the  judgment  is  conclusive  as  to  the  rights  of  all,  and  is  sufficient  to 
bar  the  future  contingent  interests  of  those  not  in  esse  although  no 
notice  is  published  to  bring  in  unknown  parties,  and  though  such 
future  owners  may  take  as  purchasers  under  a  deed  or  will  and  not 
as  claimants  under  any  parties  to  the  action.  Brevoort  v.  Brevoort,  70 
N.  T.  136.  Eut  a  judgment  in  partition  cannot  bind  the  contingent 
interests  of  persons  not  in  esse,  unless  it  provides  for  and  protects 
such  interests  by  instituting  and  preserving  the  proper  part  of  the 
fund.  A  judgment  in  partition  is  binding  upon  all  the  parties,  and 
the  decision  of  the  court  as  to  whether  the  case  is  a  proper  one  for 
actual  partition  or  for  sale  cannot  be  questioned  collaterally,  the 
judgment  is  conclusive  as  to  all  the  matters  incident  to  or  essentially 
connected  with  the  sLibject-matter  which  the  parties  might  have  liti- 
gated and  had  determined  either  as  matter  of  claim  or  of  defense. 
Jordan  v.  Van  Epps,  85  N.  Y .  427.  That  an  actual  partition  is  bind- 
ing on  all  the  parties,  see  Chism,  v.  Keith,  1  Hun,  589  ;  Brevoort  v. 
Grace,  53  N.  Y.  245.  A  judgment  and  sale  does  not  bar  the  contin- 
gent interest  of  persons  not  in  esse  of  whom  no  notice  is  taken  in  the 
action.  Monarque  v.  Monarque,  80  N.  Y.  320.  Where  the  court 
lias  jurisdiction  of  the  subject-matter  and  the  parties  and  appointed 
guardians  ad  litem  for  infant  defendants  the  partition  is  conclusive 
upon  the  infants  and  their  privies.  Wood  v.  Martin,  66  Barb.  241. 
The  final  order  of  confirmation  of  sale  in  a  partition  suit  has  the 
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force  and  effect  of  a  judgment  which  binds  the  parties  when  there 
is  complete  jurisdiction,  whatever  errors  or  irregularities  may  have 
preceded  it.  Woodhioll  v.  Little,  102  N.  Y.  165.  An  omission, 
from  a  referee's  advertisement  of  sale,  of  a  portion  of  tlie  lands 
embraced  in  the  action,  and  directed  to  be  sold,  does  not  vitiate  a 
sale  by  the  referee  of  the  omitted  portion,  where,  upon  motion  made, 
upon  notice  to  all  parties  interested,  the  sale  was  confirmed.     Id. 

In  an  action  to  partition  the  lands  of  one  lately  deceased,  the  pur- 
chaser objected  to  taking  title  on  the  ground  that  the  land  might  be 
subject  to  proceedings  by  the  creditors  of  the  decedent,  and  a 
deposit  of  a  part  of  the  purchase-money  was  accordingly  directed  by 
the  court,  to  secure  such  claims.  Held,  that  it  was  proper  for  the 
court,  on  denying  a  motion  on  behalf  of  tlae  heirs  for  leave  to  with- 
draw and  distribute  such  fund,  to  provide  that  the  denial  should  be 
without  prejudice  to  an  independent  action,  within  a  specified  time, 
to  wliich  all  parties  in  interest  and  claimants  should  be  made  parties. 
Jordan  v.  Poillon,  23  Week.  Dig.  68. 

If  a  decree  in  an  action  for  the  partition  and  sale  of  real  property 
I'ecognizes  and  protects  tlie  interests  of  remaindermen  therein,  the 
interests  of  the  remaindermen  are  cut  off  ;  even  if  the  court  erred 
as  to  the  manner  of  protecting  such  remaindermen  the  error  would 
be  merely  an  irregularity  and  would  not  invalidate  the  decree. 
Rockwell  v.  Deck.er,  33  Hun,  343.  Where  in  an  action  of  partition 
all  the  necessary  parties  were  before  the  court,  and  their  rights  ap- 
peared frona  the  averments  of  the  complaint,  there  was  no  defect  of 
parties.     Diehl  v.  Lanibart,  9  Civ.  Pro.  R.  267. 

Where  a  farm  in  which  a  party  owned  an  imdivided  twelfth  part 
was  partitioned,  but  the  assignee  in  bankruptcy  holding  the  title  of 
such  tenant  in  common  was  not  a  party,  held,  that  the  partition  was 
not  binding  upon  the  assignee,  who  conld  either  affirm  or  disaffirm 
it,  that  this  was  a  right  which  he  was  bound  to  exercise  within  a 
reasonable  time,  and  a  sale  by  him  of  the  farm  was  a  disaffirmance. 
•Smith  V.  Long,  3  Civ.  Pro.  R.  396.  An  allotment  and  conveyance 
ill  partition  held  to  inure  by  way  of  estoppel  in  pais  against  the 
-grantor  and  prisdes  to  a  subsequently- acquired  title.  House  v.  Ilo- 
CorTuioh,  57  N.  Y.  310.  Judgment  and  sale  ca!i  only  affect  the 
parties,  and  if  the  court  has  jurisdiction  and  they  all  desire  the  sale 
to  be  completed  the  .purchaser  cannot  object.  Blakeley  v.  Calder, 
15  N.  Y.  617.  A  purchaser  cannot  refuse  to  take  title  on  the  ground 
of  the  alienage  of  the  father  of  two  brothers,  one  of  whom  in- 
herited  from   the   other,  and   a   claim   that,  therefore,  the    estate 
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escheated  and  the  people  should  have  been  parties.  Smith  v.  Mul- 
Ugan,  11  Abb.  (K.  S.)  438. 

An  order  to  compel  a  purchaser  in  partition  to  take  title  was  re- 
fused where  he  claimed  that  the  land  was  subject  to  the  lien  of 
legacies.  As  the  legatees  were  not  parties  to  the  suit  therein,  their 
rights  could  not  be  adjudicated  and  the  objection  was  not  frivolous. 
Jordan  v.  Poillon,  77  N.  Y.  518.  Where  a  mortgagee  was  made 
a  party  in  an  action  of  partition  and  litigated  the  question  as  to  the 
validity  of  the  mortgage  therein,  held,  that  the  court  acquired  juris- 
diction to  adjudicate  the  question,  although  defendant  claimed,  as  a 
matter  of  law,  that  affirmative  relief  could  not  be  given  against  him 
in  such  an  action.  Barnard  v.  Onderdonh,  98  N.  Y.  158.  A  judg- 
ment in  partition  of  land,  held  by  parties,  which  directs  a  partition 
by  commissioners,  and  charges  a  mortgage  held  by  one  party  cover- 
ing the  undivided  interest  of  the  other  upon  the  separate  share  of 
the  latter,  is  not,  where  no  decision  has  already  been  made,  a  bar  to- 
the  foreclosure  of  the  mortgage.     Retd  v.  Gardner,  65  N.  Y.  578. 

A  sale  in  partition  of  lands  did  not  cut  off  the  lien  of  the  creditor 
of  the  ancestor.  Mead  v.  Jenkins,  27  Hun,  570.  A  sale  in  an 
action  of  partition  which  is  confirmed  by  the  final  judgment  is  bind- 
ing and  conclusive  on  all  the  parties  to  the  action,  who  have  duly 
appeared  or  been  served  in  the  action,  and  upon  their  legal  represen- 
tatives. Although  every  purchaser  at  the  partition  sale  is  entitled 
to  a  title  which  shall  be  reasonably  free  from  dispute,  yet,  where  a 
duly  appointed  guardian  ad  litem  of  an  infant  defendant  neglects  to 
object  to  the  fact  that  the  action  is  improperly  brought  by  the  ten- 
ant by  the  curtesy,  a  judgment  and  sale  therein  is  not  rendered 
invalid.  An  objection  by  a  purchaser  that  the  property  is  subject 
to  sale  for  the  debts  of  decedent,  is  sufficiently  answered  by  sliowing 
that  such  decedent  left  sufficient  personal  property  to  pay  all  claims 
against  the  estate.  Reed  v.  Reed,  13  Civ.  Pro.  R.  109.  An  ad- 
judication in  an  action  of  partition  that  a  particular  conveyance  is- 
only  a  mortgage,  is  binding  on  all  the  parties  to  the  action.  Manolt 
V.  Petrie,  65  How.  206.  A  judgment  in  partition  may  be  vacated 
like  other  judgments.  Where  the  title  to  a  portion  set  off  to  one 
party  failed,  it  was  held  that  the  judgment  might  be  opened  and  a 
new  partition  oi-dered,  but  in  view  of  the  lapse  of  ten  years  and  tjje 
complicated  nature  of  the  case,  the  parties  were  left  to  a  new  action. 
Marvin  v.  Marvin,  1  Abb.  N.  (J.  372. 

See  cases  cited  under  §  1678. 

§  1558.  The  final  judgment  must  also  direct  that  each  of  the  parties,  who  is 
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entitled  to  possession  of  a  distinct  parcel  allotted  to  him,  be  let  into  the  possession 
thereof,  either  immediately,  or  after  the  determination  of  the  particular  estate, 
as  the  case  requires. 

Judgment  for  Actual  Partition. 
{Caption  usual  form.) 
Present  —  Hon.  Alton  B.  Parker,  Justice. 


Nathan  R.  Nickerson 

agst. 

Emma  Stephens  and  Nelson  Stephens, 
her  husband,  etc. 


This  action  having  been  brought  on  to  be  heard  upon  the  report 
of  Stephen  D.  Hood,  Diuiiel  T.  Van  Buren  and  McD.  Van  Wag- 
oner, commissioners  appointed  by  an  order  of  this  court,  and  on  read- 
ing and  filing  said  report,  which  bears  date  the  39fch  day  of  Novem- 
ber, 1882,  by  which  it  appears  that  the  said  commissioners  have  made 
partition  of  the  premises  described  in  the  complaint  in  this  action, 
between  the  parties,  according  to  their  respective  rights  and  interests 
therein,  as  the  same  have  been  ascertained,  declared  and  determined 
by  this  court,  and  by  which  said  partition  the  said  commissioners  have 
divided  the  whole  of  said  premises  into  two  allotments  of  equal  value, 
and  have  set  oflE  in  severalty  to  the  said  plaintiff,  Nathan  E.  Nickerson, 
one  of  the  said  allotments  bounded  and  described  as  follows.  (Here 
insert  description  of  lots  so  set  off);  and  also  by  which  partition  the  said 
commissioners  have  set  off  in  severalty  to  the  defendant  Emma  Ste- 
phens, the  other  of  said  allotments  bounded  and  described  as  follows  : 
{Here  insert  description  of  said  allotment). 

Now,  on  motion  of  John  J.  Linson,  attorney  of  the  plaintiff,  and 
Howard  Chipp,  Jr.,  attorney  for  defendant,  it  is  ordered  and  adjudged 
that  the  said  report,  and  all  things  therein  contained  do  stand  ratified 
and  confirmed,  and  that  the  partition  so  made  be  firm  and  effectual 
forever. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  said  Nathan 
K.  Nickerson  and  wife  and  the  said  Emma  Stephens,  do  each  execute 
under  their  hands  and  seals,  and  acknowledge  and  deliver  to  the  other, 
a  deed  of  release  and  quit-claim  of  the  parcel  of  land  set  off  to  each  in 
severalty  as  aforesaid. 

And  it  is  further  ordered  and  adjudged  that  the  said  Nathan  R. 
Nickerson  be  and  he  is  entitled  to  the  possession  of  the  said  premises 
hereby  set  apart  to  him  in  severalty,  and  that  he  be  immediately  let 
into  the  possession  thereof,  and  that  the  said  Emma  Stephens  be  and 
she  is  entitled  to  the  possession  of  the  said  premises  hereby  set  apart 
to  her  in  severalty  and  that  she  be  immediately  let  into  possession. 

And  it  is  further  ordered  and  adjudged  that  all  liens  and  incum- 
brances which  were  a  charge  upon  the  undivided  interest  of  the  said 
Nathan  R.  Nickerson,  shall  hereafter  be  a  lien  and  charge  only  upon 
that  part  of  said  premises  hereby  set  apart  to  said  Nathan  R.  Nickerson 
in  severalty ;  and  that  all  liens  and  incumbrances  which  were  a  charge 
16 
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upon  the  undivided  interest  of  the  said  Emma  Stephens  shall  here- 
after be  a  lien  and  charge  only  on  that  part  of  said  premises  hereby 
set  apart  to  the  said  Emma  Stephens.  And  it  is  further  ordered  and 
adjudged  that  the  sum  of  $1,560,  being  the  costs  of  the  plaintiff,  and 
his  disbursements,  which. includes  the  sum  of  $1,000  additional  allow- 
ance hereby  granted,  shall  be  a  lien  upon  the  premises  hereby  set  apart 
to  the  plaintiff,  over  and  taking  precedence  of  the  rights  or  liens  of 
any  of  the  parties  to  this  action,  and  execution  may  issue  thereon. 

And  the  sum  of  $1,500  being  the  costs  of  the  defendant  Emma 
Stepjhens,  and  her  disbursements,  which  includes  the  sum  of  81,000 
additional  allowance  hereby  granted,  shall  be  a  lien  ujjon  the  premises 
hereby  set  apart  to  said  defendant  Emma  Stephens,  over  and  taking 
precedence  of  the  rights  or  liens  of  any  of  the  parties  to  this  action 
and  execution  may  be  issued  thereon. 

A.  B.  Paekeh, 

/.  s.  a 

§  1559.  The  final  judgment  for  the  partition  of  the  property  must  also  award, 
that  each  defendant  pay  to  the  plaintiff  his  proportion  of  the  plaiutiii's  costs, 
including  the  extra  allowance.  The  sum  to  be  paid  by  each  must  be  fixed  by  the 
court,  according  to  the  respective  rights  of  the  parties,  and  specified  in  the  judg- 
ment. If  a  defendant  is  unknown,  his  proportion  of  the  costs  must  be  fixed  and 
specified  in  like  manner.  An  execution  against  an  unknown  defendant  may  be 
issued,  to  collect  the  costs  awarded  against  him,  as  if  he  was  named  in  the  judg- 
ment; and  his  right,  share  or  interest  in  the  property  may  be  sold  by  virtue 
thereof,  as  if  he  was  named  in  the  execution. 

In  partition  suits,  where  an  actual  partition  of  the  premises  is 
decreed,  the  costs  of  the  complainant,  and  all  the  defendants  who  have 
appeared  in  the  cause  are  to  be  taxed  as  between  party  and  party, 
and  the  aggregate  amount  of  the  several  bills  apportioned  and 
charged  upon  parties  to  the  suit  according  to  their  rights  and  inter- 
ests in  the  premises,  and  the  parties  whose  proportionate  part  of  the 
whole  costs  are  entitled  to  execution  against  those  whose  taxed  bills 
are  less;  Tiblits  v.  Tibbits,  7  Paige,  204;  but  the  attorney  for  plain- 
tiff acquires  a  lien  for  his  disbursements  upon  the  share  of  plaintiff 
in  tlie  property,  in  suit  of  which  plaintiff  cannot  divest  him  by  an 
acsio-nment  of  his  interest  pending  the  action.  Creighton  v.  Ingersoll, 
20  Barb.  54:1.  Where  the  complaint  by  an  unfounded  claim  causes 
litigation,  he  will  be  charged  with  the  additional  costs  incurred 
thereby.  Harrier sley  v.  Earner sley,  Y  N.  Y.  Leg.  Obs.  127;  Cran- 
dall  V.  Hoysradt,  3  Sandf.  Ch.  40.  Where  for  any  cause  when 
(actual  partition  is  made  some  of  the  parties  are  found  not  entitled 
to  any  portion  of  the  land,  they  should  not  be  charged  with  costs. 
Tanner  v.  Niles,  1  Barb.  560. 

For  furthef  authorities  and  reference  to  the  provisions  of  the 
Code  as  to  costs,  see  §  1579. 
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§  1560.  If  the  commissioners,  or  «,  majority  of  tliem,  report  that  tlie  property, 
or  a  particular  lot,  tract,  or  other  portion  thereof,  is  so  circumstanced,  that  a  par- 
tition thereof  cannot  be  made,  without  great  prej  udice  to  the  owners  thereof,  the 
court,  if  it  is  satisfied  that  the  report  is  Just  and  correct,  may  thereupon,  except 
as  otherwise  expressly  prescribed  in  this  article,  modify  the  interlocutory  judg- 
ment, or  render  a  supplemental  interlocutory  judgment,  reciting  the  facts,  and 
directing  that  the  property,  or  the  distinct  parcel  thereof  so  circumstanced,  be 
sold  by  a  referee,  designated  in  the  j  udgment,  or  by  the  sheriff. 

§  1561.  Before  an  interlocutory  judgment  for  the  sale  of  real  property  is  ren- 
dered, in  an  action  for  partition,  the  court  must,  either  with  or  without  applica- 
tion by  a  party,  direct  a  reference,  to  ascertain  whether  there  is  any  creditor,  not 
a  party,  who  has  a  lieu  on  the  undivided  share  or  interest  of  any  party.  But  the 
court  may  direct  or  dispense  with  such  a  reference,  in  its  discretion,  where  a  party 
produces  a  search,  certified  by  the  clerk,  or  by  the  clerk  and  register,  as  the  case  re- 
quires, of  the  county  where  the  property  is  situated;  and  it  appears  therefrom,  and 
by  the  afi&davits,  if  any, produced  therewith,  that  there  is  no  such  outstanding  lien. 

g  1563.  Where  a  reference  is  directed,  as  prescribed  in  the  last  section,  the 
referee  must  cause  a  notice  to  be  published  once  in  each  week  for  six  successive 
weeks,  in  such  newspaper  published  in  the  county  wherein  the  place  of  trial  is 
designated  as  shall  be  designated  by  the  court  directing  said  reference,  and  also 
in  a  newspaper  published  in  each  county,  wherein  the  property  is  situated,  re- 
quiring each  person,  not  a  party  to  the  action,  who,  at  the  date  of  the  order,  had 
a  lien  upon  any  undivided  share  or  interest  in  the  property,  to  appear  before  the 
referee,  at  a  specified  place,  and  on  or  before  a  specified  day,  to  prove  his  lien, 
and  the  true  amount  due  or  to  become  due  to  him  by  reason  thereof.  Tlie 
referee  must  report  to  the  court,  with  all  convenient  speed,  the  name  of  each 
creditor,  whose  lien  is  satisfactorily  proved  before  him,  the  nature  and  extent  of 
the  lien,  the  date  thereof,  and  the  amount  due  or  to  become  due  thereupon. 

It  is  not  necessary  that  the  referee  in  these  proceedings  advertise 
for  liens ;  such  notice  is  not  necessary  to  be  published  unless  by 
advice  of  the  court,  or  it  is  required  by  some  party  to  the  suit. 
Noble  V.  Cromwell,  27  How.  289  ;  Gardner  v.  Luke.  12  Wend. 
269  ;  Roll  v.  Partridge,  10  How.  188;  EeoTcey  v.  Mitchell,  5  Abb 
451.  Where  the  order  of  reference  is  granted,  directing  the  referee 
to  ascertain  and  report  the  amount  due  to  any  party  to  tlie  action? 
who  has  any  general  or  specific  lien  on  the  premises,  the  referee  is 
authorized  to  take  proof  and  pass  upon  the  validity  of  a  mortgage, 
upon  an  undivided  share  in  the  premises,  although  that  issue  is  not 
raised  by  the  pleadings.  Hoisted  v.  Hoisted,  55  Jf.  Y.  442.  If 
notice  is  given  to  general  lienors,  they  are  bound  by  the  decision  ; 
and  if  they  wish  to  press  their  claim  on  the  proceeds  of  sale,  must 
except  to  the  report.  Dunham  v.  Minard,  4  Paige,  441.  Where 
the  interest  of  a  defendant  is  sold  under  a  judgment,  subsequent  to 
the  commencement  of  the  action,  the  purchaser  must  come  in  be- 
fore the  referee  and  prove  his  claim,  or  his  interest  will  be  divested 
by  a  sale.     Spring  v.  Sanford,  7  Paige,  550.     An  heir  who  incurs 
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expense  at  the  request  of  tlie  others,  for  the  protection  of  the  estate, 
does  not  acquire  a  lien.  JBulen  v.  Berdell,  11  Abb.  381.  But  the 
rents  received  by  a  co-tenant  are  a  lien  upon  his  share  in  favor  of 
those  entitled  thereto.  Scott  v.  Guernsey,  48  N.  Y.  106.  A 
mortgage  executed  by  one  tenant  in  common,  pending  suit,  becomes 
a  lien  subject  to  the  effect  of  the  lis  pendens.  Westervelt  v.  Hoff, 
2  Sandf.  Ch.  98 ;  Church  v.  Church,  3  id.  434.  Where,  under  judg- 
ment in  partition,  the  referee  is  directed  to  pay,  out  of  the  proceeds, 
all  taxes,  assessments,  etc.,  which  were  liens  upon  the  premises,  he 
is  bound,  before  distributing  the  fund,  to  pay  off  all  such  liens  to 
his  knowledge.  His  duty  in  this  respect  is  not  modified  or  affected 
by  a  provision  in  the  terms  of  sale,  to  the  effect  that  he  will  allow 
all  liens,  provided  that  the  purchaser,  previous  to  the  conveyam-e, 
produce  proof  thereof,  with  vouchers  showing  payment.  It  seems 
effect  will  be  given  to  general  usage,  permitting  the  referee  to  await 
the  production,  by  the  purchaser,  of  the  proof  of  liens,  by  excusing 
the  referee  from  making  examination  to  discover  liens ;  but  if  he  is 
aware  of  the  existence  of  the  lien,  he  is  liable  to  the  purchaser. 
Wiseman  v.  Wingrove,  85  N.  Y.  353.  See  §  1545  for  other  de- 
cisions with  regard  to  powers  and  duties  of  referee. 

Precedent  for  Notice  to  Creditors  to  Present  Claims. 
SUPREME  OOUET. 


Frederick  B.  Hopper 
agst. 
George  M.  Basten,  etc.,   Maria  C,  his 
wife,  Samuel  M.  Basten  and  wife,  and 
others. 


The  undersigned,  duly  appointed  referee  in  the  above  action,  by  an 
order  of  this  court,  made  herein  on  the  9th  day  of  December,  1887, 
hereby  requires  each  and  every  person,  not  a  party  to  this  action,  who, 
at  the  date  hereof,  has  a  lien  upon  any  undivided  share  or  interest  in 
the  property,  hereinafter  described,  to  appear  before  the  undersigned, 
on  or  before  the  10th  day  of  February,  1888,  at  his  office  in  the  sur- 
rogate's building,  in  the  city  of  Kingston,  county  of  Ulster,  to  prove 
their  said  liens  and  the  true  amount  due  or  to  become  due  by  reason 
thereof;  and  to  specify  the  nature  of  such  incumbrance  and  the  dates 
thereof  respectively.  The  premises  are  described  in  the  complaint  in 
the  above  action  as  follows:  First.  All  that  certain  farm  of  about 
twenty-eight  acres  with  the  buildings  thereon,  situate  in  the  town  of 
Marbletown,  said  county,  and  bounded  as  follows:  South,  by  the 
Coxing  road;  west,  by  lands  of  Henry  Kirnel;  north,  by  lands  of 
James  Gillespie  and  William  Sheeley,  and  east  by  lands  of  William 
Sheeley.  Second.  All  that  lot  of  improved  land  in  said  town  of 
Marbletown,  containing  about  thirteen  acres,  and  bounded  as  follows: 
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West,  by  said  Coxing  road;  south  and  east,  by  lands  of  Benjamin 
Krom,  and  north  by  lands  of  Joseph  Chichester.  Third.  All  that 
wood  lot  in  said  town  of  Marbletown,  containing  about  eleven  acres, 
and  bounded  as  follows:  South,  by  lands  of  Mary  E.  Schoonmaker; 
east,  by  lands  of  Peter  Snyder;  north,  by  lands  of  James  Gillespie, 
and  west  by  lands  of  Dinah  Bevier. 

Dated  December  9,  1887.  Alvah  S.  Nkwcojib, 

Referee. 
V.  B.  Vak  Wagonbe, 

Attorney  for  Plaintiff. 
L.  B.  Van  Gaasbeek, 

Attorney  for  some  of  the  Defendants. 

JOHIS"  J.   LliiTSON, 

Attorney  for  some  of  the  Defendants. 

§  1563.  If  it  appears  by  tlie  pleadings,  or  by  tlie  evidence  in  tlie  action,  or  by 
tlie  report,  tbat  there  '^ss,  at  the  date  of  the  order,  any  existing-  lien  upon  the 
share  or  interest  of  a  party  in  the  property,  the  interlocutory  judgment  directing 
the  sale  must  also  direct  the  officer  making  it  to  pay  into  court  the  portion  of  the 
money  arising  from  the  sale  of  the  share  or  interest  of  that  party,  after  deduct- 
ing the  portion  of  the  costs  and  expenses  for  which  it  is  liable. 

§  1564.  Where  money  is  paid  into  court,  in  a  case  specified  in  the  last  section, 
the  party  may  apply  to  the  court  for  an  order  directing  that  the  money,  or  such 
part  thereof  as  he  claims,  be  paid  to  him.  Upon  such  an  application,  he  must 
produce  the  following  papers  : 

1.  An  affidavit,  made  by  himself,  or,  if  a  suflicient  excuse  is  shown,  by  his 
agent  or  attorney,  stating  the  true  amount  actually  due  on  each  incumbrance,  and 
the  name  and  residence  of  the  owner  of  the  incumbrance,  as  far  as  they  are 
known  or  can  be  ascertained  with  due  diligence. 

2.  An  affidavit  showing  service  of  a  notice  of  the  application  upon  each  owner 
of  an  incumbrance.  Service  of  the  notice,  within  the  State,  must  be  pe  rsonal, 
or  by  leaving  it  at  the  owner's  residence,  with  some  person  of  suitab.e  age  and 
discretion,  at  least  fourteen  days  previous  to  the  application.  Service  without  the 
State,  if  personal,  must  be  made  at  least  twenty  days  previous  to  the  application. 
If  the  owner  of  the  incumbrance  resides  without  the  State,  and  the  place  of  his 
abode  cannot  be  ascertained  with  reasonable  diligence,  notice  may  be  served  upon 
him  by  publishing  it  in  the  newspaper  printed  at  Albany,  in  which  legal  notices 
are  required  to  be  published,  once  in  each  week  for  the  four  weeks  immediately 
preceding  the  application. 

Upon  the  application  the  court  must  make  such  an  order  as  justice  requires. 

Precedent  for  Affidavit  on  Application  to  Draw  Money  Out  of  Court. 
SUPKEME  COURT. 


John  Haskins 

agat. 

Mary  Haskina,   James  C.  Haskins  and 


Loisa  M.  Duryea. 


Ulster  County,  ss.  : 
James  C.  Haskins,  being  duly  sworn,  says  that  he  is  one  of  the  da* 
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fendants  above  named;  that  this  action  was  brought  for  the  partition 
of  real  estate,  situated  in  tlie  county  of  Ulster,  and  owned  by  the 
parties  hereto  as  tenants  in  common;  and  the  share  or  interest  of  de- 
ponent in  said  real  estate  was  the  undivided  one-fourth  part  ;  that, 
as  deponent  is  informed  and  believes,  such  proceedings  were  had  in 
said  cause,  that  the  said  real  estate  was  sold  by  and  under  an  inter- 
locutory judgment  herein,  and  the  share  or  portion  of  the  purchase- 
money  belonging  to  deponent,  which,  after  deducting  the  costs  and 
charges  to  which  it  was  liable,  amounted  to  $3,300,  was  ordered  to  be 
brought  into  court  and  paid  to  the  treasurer  of  Ulster  county,  and 
said  sum  is  now  in  the  possession  of  said  treasurer,  and  said  sale  was 
duly  confirmed;  that  said  share  of  deponent  in  said  real  estate  was 
incumbered  at  the  time  of  said  sale  by  a  judgment  in  favor  of  John 
Harley,  of  the  city  of  Kingston,  said  county,  against  deponent,  which 
judgment  was  docketed  in  the  clerk's  office  of  Ulster  county,  on  the 
33d  day  of  March,  1883;  that  the  said  judgment  is  now  owned  by  the 
said  John  Harley,  who  resides  at  No.  30  Fair  street",  said  city  of  King- 
ston, and  the  true  amount  now  actually  due  on  the  said  judgment  is 
the  sum  of  $1,124.32,  with  interest  from  the  23d  day  of  March,  1883, 
and  that  there  is  no  other  incumbrance  chargeable  upon  the  share  of 
deponent  as  aforesaid,  as  he  verily  believes. 

{Jurat.)  James  0.  Haskins. 

§  1565.  Wlieii  the  whole  amount  of  tlie  unsatisfied  liens  upon  an  undivided 
share,  which  were  existing  at  the  date  of  the  order  of  reference,  has  been  ascer- 
tained, the  court  must  order  the  portion  of  the  money  so  paid  into  court,  on  ac- 
count of  that  share,  to  be  distributed  among  the  creditors  having  the  liens,  accord- 
ing to  the  priority  of  each  of  them.  Where  the  incumbrancer  is  not  a  party  to 
the  action,  the  clerk  or  other  officer,  by  whom  a  lien  is  paid  off,  must  procure 
satisfaction  thereof  to  be  acknowledged  or  proved,  as  required  by  law,  and  must 
cause  the  incumbrance  to  be  duly  satisfied  or  canceled  of  record.  The  expense 
of  doing  so  must  be  paid  out  of  the  portion  of  the  money  iu  court,  belonging  to 
the  party,  by  whom  the  incumbrance  was  payable. 

§  1566.  The  proceedings  to  ascertain  and  settle  the  liens  upon  an  undivided 
share,  as  prescribed  in  the  last  three  sections,  shall  not  affect  any  other  party  to 
the  action,  or  delay  the  paying  over  or  investing  of  money,  to  or  for  the  benefit  of 
any  other  party,  upon  whose  share  or  interest  in  the  property  there  does  not  ap- 
pear to  be  any  existing  lien. 

§  1567.  Where  a  party  has  an  existing  right  of  dower  in  the  entire  property  di- 
rected to  be  sold,  at  the  time  when  an  interlocutory  judgment  for  a  sale  is  ren- 
dered in  an  action  for  partition,  the  court  must  consider  and  determine  whether 
the  interests  of  all  the  parties  require,  that  the  right  of  dower  should  be  excepted 
from  the  sale,  or  that  it  should  be  sold. 

The  wife  cannot  be  compelled  to  relinquish  her  dower  right. 
Jackson  v.  Edwards,  Y  Paige,  393.  The  courts  lean  toward  pro- 
tec-ting  dower  rights.  Slmar  v.  Canada^,  53  N.  Y.  208.  In 
partition  by  a  plaintiff  holding  title  through  a  sale  of  an  undi- 
vided interest,  held,  that  the  inchoate  dower  right  of  the  wife  of 
the  judgment  debtor,  and  former  tenant  in  common,  remained  in 
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plaintifiE's  undivided  sliare,  but  was  discharged  against  defendant's 
undivided  share.  In  distributing  the  proceeds  of  sale,  the  value  of 
the  remaining  and  undivided  dower  right  should  be  charged  upon  it 
and  paid  for  solely  out  of  the  share  awarded  to  the  plaintiff.  Ford 
V.  Kna:pp,  102  N.  Y.  135. 

The  inchoate  right  of  dower  of  one  of  the  tenants  m  real  property 
is  not  paramount  to  the  right  of  the  husband,  or  of  his  co-tenant,  to 
compel  partition,  and  will  not  prevent  it.  Where  actual  partition 
is  made  by  the  court  the  inchoate  rights  of  dower  in  common  attach 
to  the  portion  allotted  to  their  respective  husbands,  in  severalty,  and 
not  to  the  undivided  portions  or  share  of  their  husbands  in  the  en- 
tire property.  Huntington  v.  Huntington,  9  Civ.  Pro.  P.  182. 
The  inchoate  dower  right  of  a  wife  is  as  much  entitled  to  protec- 
tion as  the  vested  rights  of  a  widow.  Matthews  v.  Duryee,  4  Keyes, 
525.  It  was  the  intention  of  2  P.  S.  318,  §  5,  to  cut  off  dower,  as  a 
general  rule,  and  the  dowress  cannot  claim,  in  another  action,  that 
he  was  unlawfully  deprived  of  her  dower  right  in  an  action  of  par- 
tition in  which  she  did  not  make  any  claim  of  error.  Jordan  v. 
Van  Epps,  85  IST.  Y.  427. 

§  1568.  If  a  sale  of  the  property,  including  the  right  of  dower,  is  directed,  the 
interest  of  the  party  entitled  to  the  right  of  dower  shall  pass  thereby;  and  the 
purchaser,  his  heirs  and  assigns,  shall  hold  the  property  free  and  discharged  from 
any  claim,  by  virtue  of  that  right.  In  that  case,  the  dowress  is  entitled  to  receive, 
from  the  proceeds  of  the  sale  of  the  whole  property,  a  gross  sum,  in  satisfaction 
of  her  right  of  dower,  or  to  have  one-third  of  those  proceeds  paid  into  court,  for 
the  purpose  of  heing  invested  for  her  benefit,  as  prescribed  in  the  next  section 
with  respect  to  the  dowress  of  an  undivided  share. 

§  1569.  A  party  to  an  action  for  partition,  who  has  a  right  of  dower,  or  is  a  ten- 
ant for  life,  or  for  years,  in  or  of  an  undivided  share  of  the  property  sold,  is  en- 
titled to  receive,  from  the  proceeds  of  the  sale,  a  gross  sum,  to  be  fixed  according 
to  the  principles  of  law  applicable  to  annuities,  in  satisfaction  of  his  or  her  estate 
or  interest.  The  written  consent  of  the  party  to  receive  such  a  gross  sum, 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
must  be  filed,  at  the  time  of,  or  before,  the  filing  of  the  report  of  sale;  otherwise, 
the  court  must  direct  that,  out  of  the  proceeds  5f  the  sale,  which  belong  to  the 
undivided  share  to  which  the  estate  or  interest  attaches,  one-third,  in  case  of  a 
dowress,  and  in  any  other  case  arising  under  this  section,  the  entire  proceeds,  or 
such  a  proportion  thereof  as  fairly  represents  the  interest  of  the  holder  of  the 
particular  estate,  be  paid  into  court,  for  the  purpose  of  being  invested  for  his  or 
her  benefit. 

Where  one  of  tbe  parties  is  a  widow,  and  entitled  to  dower  in  a 
part  of  the  premises  and,  also,  to  the  use  and  occupation  of  such 
part  until  lier  youngest  child  becomes  of  age,  the  value  of  such  in- 
terests, in  money,  can  be  ascertained  and  paid  to  her,  if  she  consent 
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to  release  her  dower  and  accept  a  sum  in  gross,  and  her  interests  can 
be  thus  extinguished.     Bond  v.  McNiff,  38  Super.  Ct.  83. 

Rule  71.  Whenever  a  party,  as  a  tenant  for  life  or  by  the  curtesy,  or  in  dower, 
is  entitled  to  the  annual  interest  or  income  of  any  sum  paid  into  court  and  invested 
in  permanent  securities,  such  party  shall  be  charged  with  the  expense  of  invest- 
ing such  sum,  and  of  receiving  and  paying  over  the  interest  or  income  thereof; 
but  if  such  party  is  willing  and  consents  to  accept  a  gross  sum,  in  lieu  of  such 
annual  interest  or  income  for  life,  the  same  shall  be  estimated  according  to  the 
then  value  of  an  annuity  of  five  per  cent  on  the  principal  sum,  during  the  proba- 
ble life  of  such  person,  according  to  the  Portsmouth  or  Northampton  tables. 

Annuitx  Table.* 

Table  showing  the  Value  of  an  Annuity  of  One  Dollar  on  a 
Single  Life,  According  to  the  Northampton  Table  of  Mortality, 
at  Five  'per  Gent  Interest,  referred  to  in  Supreme  Court  Rule 
No.  71. 


No.  of  years' 

No.  of  years' 

No.  of  years' 

No.  of  years' 

Age. 

purchase 
the  annuity  is 

Age. 

purchase 
the  annuity  is 

Age. 

purchase 
the  annuity  is 

Age: 

purchase 
the  annuity  is 

worth. 

worth. 

worth. 

worth. 

1 

11.563 

31 

13.965 

61 

8.181 

91 

1.447 

3 

13.420 

33 

13.854 

62 

7.966 

93 

1.153 

3 

14.135 

33 

13.740 

68 

7.742 

98 

.816 

4 

14.613 

34 

12.623 

64 

7.514 

94 

.524 

5 

14.837 

35 

12.502 

65 

7.276 

95 

.238 

6 

15.041 

36 

13.377 

66 

7.034 

7 

15.166 

37 

13.349 

67 

6.787 

8 

15.336 

38 

13.116 

68 

6.536 

9 

15.310 

39 

11.979 

69 

6.281 

10 

15.189 

40 

11.837 

70 

6.023 

11 

15.043 

41 

11.695 

71 

5.764 

13 

14.937 

43 

11.551 

73 

5.504 

13 

14.836 

43 

11.407 

73 

5.245 

14 

14.710 

44 

11.258 

74 

4.990 

15 

14.588 

45 

11.105 

75 

4.744 

16 

14.460 

46 

10.947 

76 

4.511 

17 

14.334 

47 

10.784 

77 

4.277 

18 

14.317 

48 

10.616 

78 

4.035 

19 

14.108 

49 

10.443 

79 

3.776 

30 

14.007 

50 

10.369 

80 

3.515 

31 

13.917 

51 

10.097 

81 

3.263 

33 

13.833 

53 

9.935 

83 

3,020 

33 

13.746 

53 

9.748 

83 

2.797 

34 

13.658 

54 

9.567 

84 

2.627 

25 

13.567 

55 

9.382 

85 

3.471 

26 

18.473 

56 

9.193 

86 

2.338 

27 

13.377 

57 

8.999 

87 

3.193 

28 

13.278 

58 

8.801 

88 

3.080 

29 

13.177 

59 

8.599 

89 

1.934 

30 

18.073 

60 

8.393 

90 

1.733 

*Talsen  from  "Jones  on  Annuities,"  vol.  1,  p.  344. 
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Rules  for  Computing  the  Value  of  the  Life  Estate  or  Annuity. 

Calculate  the  interest  at  five  per  cent  for  one  year  upon  the  sum  to 
the  income  of  which  the  person  is  entitled.  Multiply  this  interest  by 
the  number  of  years^  purchase  set  opposite  the  person's  age  in  the 
table,  and  the  product  is  the  gross  value  of  the  life  estate  of  each  per- 
■son  in  said  sum. 

Suppose  a  widow's  ago  is  thirty-seven,  and  she  is  entitled  to  dower 
in  real  estate  worth  $350.75.  One-third  of  this  is  1116. 91f.  Interest 
on  $116.91  one  year  at  five  per  cent  (as  fixed  by  the  71st  rule)  is 
$5.85.  The  number  of  years'  purchase  which  an  annuity  is  worth  at 
the  age  of  thirty-seven,  as  appears  by  the  table,  is  12  years  and  -fVs-V 
parts  of  a  year,  which,  multiplied  by  $5.85,  the  income  for  one  year, 
gives  $71.05  and  a  Iraction  as  the  gross  value  of  her  right  of  dower. 

Suppose  a  man  whose  age  is  fifty  is  tenant  by  the  curtesy  in  the 
whole  of  an  estate  worth  $9,000.  The  annual  interest  on  the  sura  at 
five  per  cent  is  $450.  The  number  of  years'  purchase  which  an  annuity 
of  one  dollar  is  worth  at  the  age  of  fifty,  as  per  table,  is  lO^^JJjj.  parts 
of  a  year,  which  multiplied  by  $450,  the  value  of  One  year,  gives 
$4,631.05  as  the  gross  value  of  his  estate  in  the  premises  or  the  pro- 
eeeds  thereof. 

Release  of  Dower  ly  Widow, 

SUPREME  COUET. 


Cornelius  Bruyn 

agst. 

James  V.  Bruyn  and  others. 

I,  Jane  A.  Bruyn,  one  of  the  defendants  in  the  above-entitled  action, 
hereby  acknowledge  the  receipt  from  James  A.  Betts,  the  referee  who 
«old  the  real  estate  of  Cornelius  A.  Bruyn,  deceased,  under  the  judg- 
ment herein,  of  $2,-372,  being  my  share  of  the  proceeds  of  the  sale 
under  the  said  judgment  in  this  action,  and  in  consideration  thereof 
I  hereby  release  and  quit-claim  to  Albert  L.  Eoe,  the  purchaser  at 
such  sale,  all  my  estate,  right,  title,  interest,  dower  and  right  of 
4ower  in  and  to  the  premises  sold  as  aforesaid. 

Witness  my  hand  and  seal  this  June  23,  1888. 

Jaste  a.  Bruts".     [l.  s.] 

{AcTcnowledgment,  usual  form.) 

§  1570.  Where  it  appears  that  a  party  to  the  action  hais  an  inchoate  right  of 
■dower,  or  any  other  future  right  or  estate,  vested  Or  contingent,  in  any  of  the 
property  sold,  the  court  must  fix  the  proportional  value  of  the  right  or  estate, 
according  to  the  principles  of  law  applicable  to  annuities  and  survivorships,  and 
must  direct  that  proportion  of  the  proceeds  of  the  sale  to  be  invested,  secured,  or\ 
paid  over,  in  such  a  manner  as  it  deems  best  calculated  to  protect  the  rights  and 
interests  of  the  parties. 

The  following  direction  was  made  as  to  a  contingent  dower  right 

in  aa  undivided  share:     The  principal  of  that  one-tliird  mav,  if  the 
17 
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purchaser  so  elect,  be  retained  in  the  trust  company,  to  accumulate 
there  until  she  shall  be  twenty-one  years  of  age,  and  not  to  be  paid 
out  after  she  shall  become  of  age  except  the  interest  to  her  husband 
or  his  heirs  until  she  shall  release  her  claim  to  it  or  depart  this  life, 
and  at  no  time  to  be  paid  out  without  notice  to  the  purchaser  or  his 
assignees,  owners  of  the  land.  Moneys  awarded  to  a  wife  for  her 
inchoate  right  of  dower  seem  now  to  belong  to  her  absolutely. 
Benedict  v,  Seymour,  11  How.  176.  Where  the  present  value  of 
a  contingent  or  inchoate  right  of  dower  is  accepted,  such  value 
represents  the  present  worth  of  the  woman's  dower  right  in  the 
premises,  and  the  sum  paid  or  reserved  in  respect  to  the  same  is  her 
absolute  property  without  condition  or  contingency.  Bartlett  v. 
Yan  Zandt,  4  Sandf.  Ch.  376.  The  annuity  tables  have  furnished 
the  court  with  the  means  of  ascertaining  the  probable  value  of  the 
wife's  contingent  right  of  dower  during  the  life  of  the  husband. 
These  tables  show-the  value  of  annuities  which  depend  only  on  the 
continuance  of  several  lives  of  different  ages,  but  upon  the  contin- 
uance of  two  or  more  joint  hves.  The  proper  rule  for  computing 
the  present  value  of  the  wife's  contingent  right  of  dower,  during- 
the  life  of  the  husband,  is  to  ascertain  the  present  value  of  annuity 
for  her  life,  equal  to  the  interest  in  the  third  of  the  proceeds  of  the 
estate  to  which  her  contingent  right  of  dower  attaches,  and  then  to 
deduct  from  the  present  value  of  the  annuity  for  her  life,  the  ^'alne 
of  a  similar  annuity  depending  upon  the  joint  lives  of  herself  and 
her  husband,  and  the  difference  between  these  two  sums  will  be  the 
present  value  of  her  contingent  right  of  dower.  Should  it  be  neces- 
sary, in  case  of  an  infant  or  an  adult  wife,  for  the  court  to  protect 
her  contingent  right  of  dower,  upon  a  sale  under  a  decree  in  parti- 
tion, where  the  value  of  the  husband's  undivided  share  of  the  estate 
was  such  as  to  render  it  proper,  the  present  value  of  that  contingent 
right  may  be  ascertained  in  that  manner,  and  the  amount  may  be 
invested  in  the  trust  company  or  savings  bank,  in  the  name  of  the 
register,  to  accumulate  for  the  joint  lives  of  herself  and  her  hus- 
band, so  that  the  whole  accumulated  fund  may  then  be  paid  over 
to  her,  or  her  personal  representatives,  at  that  time,  in  full  of  her 
share  in  the  proceeds  of  the  sale.  Her  rights  may  also  be  effectually 
protected,  by  directing  the  whole  proceeds  of  the  husband's  share  to 
be  paid  over  to  him,  upon  his  giving  security  to  the  register  or  clerk, 
that  the  interest  or  income  of  one-third  of  such  proceeds  sliall  be  paid 
to  iiis  wife  after  his  death,  during  the  term  of  her  natural  life  if  she 
survives  him.     Jackson  v.  Edwards,  7  Paige,  408. 
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Table  showing  the  value  of  the  reversion  of  an  annuity  on  a  single  life, 
after  any  other  single  life  in  possession. 


Age 
of  the 
expec- 
tant. 

Age 
of  the 
posses- 
sor. 

Value 

at  3  per 

cent. 

Value 

at  4  per 

cent. 

Value 

at  5  per 

cent. 

Age 
of  the 
expec- 
tant. 

Age 
of  the 
posses- 
sor. 

Value 

at  3  per 

cent. 

Value 

at  4  per 

cent. 

Value 

at  5  per 

cent. 

10 

30 

6.513 

4.937 

3.325 

40 

30 

3.380 

2.707 

3.261 

10 

40 

7  873 

6.010 

4.697 

40 

40 

4  084 

3.377 

2.821 

10 

SO 

9.619 

7.438 

5.879 

40 

60 

5.258 

4.363 

3.660 

10 

60 

11.711 

9.209 

7.389 

40 

60 

6.823 

5.707 

4  823 

10 

70 

14.316 

11.515 

9.439 

40 

70 

8.977 

7.626 

6.539 

10 

80 

17.016 

14.006 

11.744 

40 

80 

11.379 

9.848 

8.601 

20 

30 

6.370 

4.160 

3  300 

50 

30 

2.276 

1.943 

1.673 

20 

40 

6.543 

5.109 

4.070 

50 

40 

2.846 

3  430 

2.092 

20 

50 

8.115 

6.403 

5.146 

50 

50 

3.723 

3.183 

2.747 

30 

60 

10.041 

8.038 

6.544 

50 

60 

4.975 

4.375 

3.701 

20 

70 

13.489 

10.207 

8.475 

50 

70 

6.854 

6.938 

5.215 

20 

80 

15.069 

13.590 

10  682 

50 

80 

9.074 

8.017 

7.129 

30 

30 

4.333 

3.468 

3.817 

60 

30 

1..399 

1.237 

1.100 

30 

40 

5.354 

4.291 

3,496 

60 

40 

1.763 

1.549 

1.377 

30 

50 

6.762 

5.460 

4.476 

60 

50 

3.316 

2.050 

1.824 

30 

60 

8.. 544 

6.979 

5  780 

60 

60 

3.171 

3  813 

2.. 604 

80 

70 

10.879 

9.053 

7.630 

60 

70 

4.638 

4.139 

3.712 

30 

80 

13.392 

11.375 

9  782 

60 

80 

6.580 

6.947 

5.40O 

EXAMPLB. 

Wkat  is  the  present  value  of  an  annuity  of  $50  per  annum  to  be  enjoyed  by  a 
life  age  20,  provided  it  survives  another  life  age  50,  reckoning  interest  at  5  per 
cent? 

Opposite  30  and  50  and  under  5  per  cent,  is $5,146 

Multiply  by  the  annuity 50 

Answer $257,300 


The  old  rule  of  chancery  (180),  providing  for  the  investment  of 
funds  paid  into  court,  where  no  direction  as  to  it  is  contained  in  the 
decree,  ia  still  in  force,  modified  only  by  rule  82  of  1871  and  1874, 
and  rule  73  of  1877.  Chesterman  v.  Eyland,  81  N.  T.  398. 
Rule  68  of  1887,  prescribing  the  place  of  deposit  of  funds  while 
on  deposit,  is  as  follows : 

Rule  68.  All  moneys  received  by  the  county  treasurer,  under  and  by  virtue  of  any 
law  vesting  him  with  the  funds  or  securities  belonging  to  any  of  the  suitors  in  any 
court  in  this  State,  shall  be  deposited  by  the  said  county  treasurer  in  his  name 
of  office  in  the  United  Trust  Company,  the  New  York  Life  Insurance  and  Trust 
Company,  the  Union  Trust  Company,  the  Brooklyn  Trust  Company,  the  Farmers' 
Loan  and  Trust  Company,  the  Central  Trust  Company  of  New  York,  or  the  Metro- 
politan Trust  Company  of  New  York,  or  in  such  bank  or  trust  company  as  the 
court  shall  at  its  General  Term,  from  time  to  time,  direct  as  a  deposit  bank,  unless 
the  order  or  judgment  under  which  the  moneys  are  brought  into  court,  shall 
direct  such  moneys  to  be  deposited  in  some  other  bank  or  company.  When- 
ever, by  order  or  judgment,  moneys  are  to  be  brought  into  court,  it  shall  be  the 
duty  of  the  attorney,  on  whose  motion  the  same  are  to  be  so  brought  into  court. 
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to  file  with  the  county  treasurer,  or  with  the  bank  or  company  to  whom  the  same 
are  to  be  paid,  according  to  the  said  order  or  judgment,  or  according  to  the  prac- 
tice of  the  court,  a  certified  copy  of  said  order  or  judgment.  The  court  may, 
however,  direct  that  only  a  specified  part  of  the  same  need  be  filed,  which  part 
shall  be  sufficient  to  show  to  whom  the  moneys  so  brought  into  court  belong. 

In  all  cases  provided  for  by  this  rule  arising  in  the  city  and  county  of  New 
York,  the  chamberlain  of  said  city  shall  be  the  officer  indicated  by  the  words 
"county  treasurer." 

CuANCEBT  Rule  180.  "  Whenever  a  party,  as  tenant  for  life,  or  with  the  cur- 
tesy or  in  dower,  is  entitled  to  the  annual  interest  or  income  of  any  sum  paid  into 
court  and  invested  in  permanent  securities,  such  parties  shall  be  charged  with  the 
expense  of  investing  such  sum  and  of  receiving  and  paying  over  the  interest  or 
income  thereof  ;  but  if  such  party  is  willing  and  consents  to  accept  a  gross  sum 
in  lieu  of  such  annual  interest  or  income  for  life,  the  same  shall  be  estimated 
according  to  the  then  value  of  an  annuity  of  six  per  cent  on  the  principal  sum 
during  the  probable  life  of  such  person,  according  to  the  Portsmouth  or  North- 
ampton Tables.  And  where  money  belonging  to  an  infant,  or  an  absentee,  or  to 
an  unknown  owner,  is  brought  into  court  for  his  benefit  under  a  final  decree  in 
partition,  if  no  direction  for  the  investment  thereof  is  contained  in  the  decree  ; 
and  the  money  is  not  applied  for  within  six  months  thereafter,  it  shall  be  the 
duty  of  the  register,  assistant  register  or  clerk  with  whom  the  same  is  deposited, 
and  without  any  special  order  for  that  purpose,  to  cause  it  to  be  invested  in  the 
public  stocks,  or  other  permanent  securities,  or  in  the  New  York  Life  Insurance 
and  Trust  Company,  to  accumulate  for  the  benefit  of  the  party  entitled  thereto. 

"  He  may  also  in  like  manner  reinvest  the  income  of  such  money  from  time  to 
time,  without  any  special  order  for  that  purpose,  whenever,  in  his  opinion,  the 
amount  of  such  income  is  sufficient  to  render  an  investment  thereof  proper  and 
beneficial  to  the  person  interested  therein. 

"  And  where  money  is  brought  into  court  upon  the  sale  of  infant's  estate  by  a 
special  guardian,  if  the  infant  will  not  arrive  of  age  within  six  mouths  then  after 
it  shall  be  the  duty  of  the  register,  assistant  register  or  clerk  to  whose  credit  such 
money  is  deposited  in  bank,  without  any  special  order  of  the  court  for  that  pur- 
pose, to  deposit  such  money  in  the  trust  company,  to  accumulate  or  to  invest  the 
same  in  the  public  stocks  of  this  State  or  of  the  United  States,  or  to  invest  it 
upon  bond  and  mortgage,  upon  unincumbered  real  estate  of  double  the  value, 
exclusive  of  buildings,  payable  when  the  infant  becomes  of  age,  or  sooner  if  re- 
quired, to  be  paid  by  the  order  of  the  court,  with  interest,  to  be  paid  annually  or 
semi-annually,  and  to  reinvest  the  same  from  time  to  time  as  above  directed." 

§  1571.  A  married  woman  may  release  to  her  husband  her  inchoate  right  of 
dower,  in  the  property  directed  to  be  sold,  by  a  written  instrument,  duly  ac- 
knowledged by  her  and  certified,  as  required  by  law  with  respect  to  the  acknowl- 
edgment of  a  conveyance  to  bar  her  dower  ;  which  must  be  filed  with  the  clerk. 
Thereupon,  the  share  of  the  proceeds  of  the  sale,  arising  from  her  contingent 
interest,  must  be  paid  to  her  husband. 

§  1573.  If  a  person,  entitled  to  an  estate  or  interest  in  the  property  sold.  Is  made 
a  party  as  an  unknown  defendant,  the  court  must  provide  for  the  protection  of 
his  rights,  as  far  as  may  be,  as  if  he  was  known  and  had  appeared. 

§  1573.  The  court  must,  in  the  interlocutory  judgment  for  a  sale,  direct  the 
terms  of  credit  which  may  be  allowed  for  any  portion  of  the  purchase-money,  of 
which  it  thinks  proper  to  direct  the  investment,  and  for  any  portion  of  the  pur- 
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cliase-money,  wliicli  is  required  to  be  invested  for  the  benefit  of  a  person,  as  pre- 
scribed in  this  article. 

§  1574.  The  portion  of  the  purchase-money,  for  which  credit  is  so  allowed, 
must  always  be  secured  at  interest,  by  a  mortgage  upon  the  property  sold,  with 
a  bond  of  the  purchaser;  and  by  such  additional  security,  if  any,  as  the  court 
prescribes. 

§  1575.  The  oiBcer  making  the  sale  may  take  separate  mortgages  and  other  se- 
curities, in  the  name  of  the  county  treasurer  of  the  county  in  which  the  property 
is  situated,  for  such  convenient  portions  of  the  purchase-money,  as  are  directed 
by  the  court  to  be  invested;  and  iu  the  name  of  the  owner,  for  the  share  of  any 
known  owner  of  full  age,  who  desires  to  have  it  invested. 

§  1576.  Immediately  after  completing  the  sale,  the  officer  making  it  must  file 
with  the  clerk  his  report  thereof,  under  oath,  containing  a  description  of  each 
parcel  sold,  the  name  of  the  purchaser  thereof,  and  the  price  at  which  it  was 
sold. 

Precedent  for  Referee's  Report  of  Sale, 
SUPREME  COURT. 


Abraham  G.  DeWitt 

agst. 

Sarah  DeWitt,  wife  of  Abraham  G. 
DeWitt,  Jane  Margaret  Dumond  and 
Caroline  Newkirk. 


To  the  Supreme  Court  of  the  State  of  New  York:  ' 

The  undersigned,  heretofore  appointed  by  this  court  referee  to  make 
sale  of  the  premises  hereinafter  described,  does  report:  That  having 
caused  a  notice  of  the  time  and  place  of  said  sale  to  be  published  once 
a  week,  for  six  weeks  immediately  preceding  said  sale,  in  one  of  the 
public  newspapers  printed  in  the  county  of  Ulster,  where  said  prem- 
ises are  situated,  and  having  also  caused  a  copy  of  said  notice  to  be 
put  up  at  three  public  places  in  the  city  where  said  premises  were 
sold,  and  also  at  three  public  places  in  the  town  of  Hurley,  where  said 
premises  are  situated,  I  did,  on  the  2d  duy  of  October,  1885,  at  two 
o'clock  in  the  afternoon,  that  being  the  time  specified  in  the  notice, 
attend  at  the  front  door  of  the  court-house,  in  the  city  of  Kingston, 
that  being  the  place  mentioned,  and  exposed  the  said  premises  for 
sale  at  public  auction  to  the  highest  bidder,  as  described  in  said  order. 

I  do  further  report  that  the  said  premises  were  sold  together,  and 
were  struck  off  to  Abraham  Gr.  DeWitt,  the  plaintifE  herein,  for  the 
sum  of  17,400,  that  sum  being  the  highest  sum  bidden  for  the  same, 
and  he  being  the  highest  bidder.  {Here  insert  description  of  the 
premises. ) 

I  further  report  that  the  terms  and  conditions  of  sale  were  reduced 
to  writing,  and  mads  known  to  the  persons  attending  said  sale  pre- 
vious to  offering  the  same  for  sale,  which  terms  and  conditions,  with 
the  written  agreement  of  the  purchaser  that  he  bus  purchased  the 
same,  is  hereto  anuexed;  and  the  said  Abraham  G.  DeWitt  has  in  all 
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respects  complied  with  said  terms  of  sale.    Said  terms  of  sale  are  a 
part  of  this  report. 

All  of  which  is  respectfully  submitted. 

Dated  October  7,  1885. 

D.  W.  OSTKANDEE, 

Referee. 
Ulstee  County,  ss: 

Dewitt  W.  Ostrander,  being  duly  sworn,  says  that  the  foregoing 
report  is  in  all  respects  just  and  true. 

{Jurat.)  D.  W.  Osteandeb. 

It  is  usual  to  annex  to  this  report  aiSdavits  of  publication  of 
notice  and  of  posting,  and  also  the  original  terms  of  sale  with  the 
agreement  of  the  purchaser  thereon.  An  order  of  confirmation  for 
■which  the  following  is  a  precedent  is  sometimes  made  after  sale  and 
before  the  final  judgment  provided  for  under  next  section,  but  it 
seems  unnecessary  as  the  final  judgment  is  complete  and  contains 
order  for  deed  and  distribution. 

Precedent  for  Order  Confirming  Report  of  Referee  and  Directing 
Deed  and  Distribution. 

{Short  form.) 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  judge's  cham- 
bers in  the  city  of  Albany,  on  the  10th  day  of  October,  1886: 
Present  —  Hon.  C.  R.  Ingalls,  Justice. 

Abraham  G.  DeWitt 
agst. 
Sarah  DeWitt,  wife  of  Abraham  G.  De- 
Witt,  Jane  Margaret   Dumond,    Cor- 
nelia Newkirli  and  others. 


On  reading  and  iiling  the  report  of  Dewitt  Ostrander,  Esq.,  referee 
appointed  to  make  sale  of  the  premises  described  in  the  complaint  in 
this  action,  whereby  it  appears,  that  after  due  notice  of  sale  as  re- 
quired by  law,  he  offered  the  premises  for  sale  at  jDublic  auction,  and 
the  same  were  bid  in  by  Abraham  G.  DeWitt  for  the  sum  of  87,400, 
that  being  the  highest  sum  bid  therefor,  and  that  he  has  complied 
with  the  terms  of  sale:  Now,  on  motion  of  Stephen  D.  Hood,  attor- 
ney for  plaintiff,  Edward  B.  Walker,  Jr.,  Esq.,  guardian  ad  litem  for 
infant  defendants  consenting  thereto,  it  is  ordered  that  the  said  sale 
be  and  is  hereby  ratified  and  confirmed  and  approved  by  the  court, 
and  that  the  said  referee  execute  a  conveyance  to  the  said  Abraham 
(J.  DeWitt  pursuant  to  said  sale. 

It  is  further  ordered  tliat  the  costs  and  expenses  of  this  action, 
which  have  been  taxed  and  which  are  adjusted  at  $295,  be  first 
deducted  from  the  proceeds  of  said  sale  and  paid  to  the  attorneys  for 
the  plaintiff'.  That  the  balance  of  $7,400  be  distributed  as  follows  : 
That  said  referee  jiay  to  Jane  M.  Dumond  the  amount  of  her  legacy 
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Tinder  the  will  of  Teneyck  DeWitt,  deceased,  with  interest  thereon, 
being  the  sum  of  $1,588  ;  to  Cornelia  Newkirk  her  legacy,  being  the 
sum  of  11,588  (as  in  the  order  of  distribution). 

It  is  further  ordered  that  the  said  referee  make  report  of  his  further 
proceedings  with  all  convenient  speed. 
{Enter.) 

%  1577.  If  the  sale  is  confirmed  by  tlie  court,  a  final  judgment  must  be  entered, 
confirming  it  accordingly  ;  directing  tlie  officer  making  it  to  execute  the  proper 
conveyances,  and  take  the  proper  securities,  pursuant  to  the  sale  ;  and  also  di- 
recting concerning  the  application  of  the  proceeds  of  the  sale.  Such  a  final 
judgment  is  binding  and  conclusive  upon  the  same  persons,  upon  whom  a  final 
judgment  for  partition  is  made  binding  and  conclusive  by  section  one  thousand 
five  hundred  and  fifty-seven  of  this  act;  and  it  eiiectually  bars  each  of  those  per- 
sons, who  is  not  a  purchaser  at  the  sale,  from  all  right,  title,  and  interest  in  the 
property  sold. 

Precedent  for  Final  Judgment  in  Partition. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  at  the  court-house  in  the  city  of  Kingston,  Ulster  county, 
on  15th  day  of  March,  1888: 

Present  —  Hon.  William  L.  Learned,  Justice. 

SUPEEME  COUET. 


Amasa  Humphrey 

agst. 

Eglin  Hornbeck,  etc. 


On  reading  and  filing  the  report  of  James  S.  McPherson,  referee  ap- 
pointed to  sell  the  lands  and  premises  described  in  the  complaint  in 
this  action,  whereby  it  appears  that  he  caused  a  notice  of  the  time 
and  place  of  sale  to  be  published  once  in  each  week,  for  six  weeks 
immediately  previous  to  such  sale,  in  the  Ellenville  Journal,  one  of 
the  public  newspapers  printed  in  the  county  of  Ulster  where  such 
premises  are  situated,  and  also  having  caused  a  copy  of  such  notice 
to  be  put  up  at  the  three  public  places  in  the  town  where  the  said 
premises  were  sold;  that  he  did,  on  the  5th  day  of  March,  1838,  ac 
one  o'clock  in  the  afternoon,  that  being  the  time  specified  in  the  said 
notice,  attend,  at  the  hotel  of  John  J.  Schoonmaker,  in  the  village  of 
Accord,  said  town  of  Eochester,  the  place  therein  mentioned,  and  ex- 
posed the  said  premises  for  sale  at  public  auction  to  the  highest  bid- 
der, as  directed  by  the  said  judgment;  that  the  said  premises  were 
sold  together,  and  were  struck  off  to  Levi  Dunn,  of  the  town  of  Eoch- 
ester, for  the  sum  of  13,320,  that  being  the  highest  sum  bidden  for 
the  same,  and  the  said  Levi  Dunn  being  the  highest  bidder  therefor; 
that  the  terms  and  conditions  of  such  sale  were  reduced  to  writing, 
and  made  known  to  the  persons  attending  said  sale  previous  to  putting 
up  the  said  property,  and  were  as  follows:  "Twentv  per  cent  cash, 
and  the  balance  April  1,  1888;  that  the  said  Levi  Dunn  has  signed 
the  written  condition  of  sale  above  mentioned,  together  with  an 
acknowledgment  that  he  has  purchased  the  premises  upon  those  terms. 
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and  that  the  terms  of  sale  have  been  complied  with;  that  there  was 
excepted  from  the  premises  contained  in  the  printed  notice  sueh  burial 
plots  on  the  premises  as  had  been  theretofore  either  sold  or  occupied 
for  burial  purposes,  and  that  there  was  reserved  on  said  sale  the  crop 
of  rye  growing  on  the  premises,  with  right  to  cultivate  and  harvest 
the  same." 

iS'ow,  on  motion  of  Preston  &  Ohipp,  attorneys  for  the  plaintiff,  it 
is  ordered  that  the  said  sale  be  and  the  same  hereby  is  ratified,  con- 
firmed and  approved  by  the  court,  and  that  the  said  referee  execute  a 
conveyance  to  the  said  Levi  Dunn,  pursuant  to  such  sale. 

It  is  further  ordered  that  the  costs  and  expenses  of  the  proceed- 
ings, on  the  part  of  the  plaintiff  in  this  action,' which  have  been  ad- 
justed according  to  law  at  the  sum  of  $393.20,  be  deducted  from  the 
proceeds  of  the  said  sale,  and  paid  to  the  said  plaintiff  or  to  his  attor- 
neys. 

It  is  further  ordered  that  the  costs  and  expenses  of  the  guardian 
ad  litem  in  this  action,  which  are  adjusted  according  to  law  at  the 
sum  of  $55,  be  also  deducted  from  the  proceeds  of  the  said  sale,  so 
made  by  said  referee,  and  be  by  him  paid  to  William  S.  Kenyon,  Jr., 
guardian  ad  litem  for  infant  defendants;  that  the  referee  retain  of  said 
proceeds  the  sum  of  $91.68  for  his  fees  and  expenses;  that  out  of  said 
remaining  proceeds  of  sale  the  referee  pay  to  Eglin  Hornbeck  the  sum 
of  $542.17  for  her  dower  interest  in  said  property,  on  her  executing  a 
proper  consent  to  accept  such  gross  sum  in  lieu  of  dower,  together 
with  a  proper  release;  that  he  pay  to  said  Eglin  Hornbeck  the  further- 
sum  of  $218.17,  for  and  on  account  of  her  life  estate  in  the  interest 
of  an  infant  daughter  of  said  Joseph  K.  Hornbeck,  deceased,  which 
survived  him,  but  who  died  before  the  commencement  of  this  action, 
on  her  executing  a  proper  consent  to  receive  such  gross  sum  in  full, 
and  on  account  of  her  said  life  estate  in  the  one-sixth  of  the  proceeds 
remaining  after  deducting  costs  and  her  dower  interest;  that  the  said 
referee  pay  to  the  plaintiff,  Amasa  Humphrey,  the  sum  of  $403.94  for 
his  one-fifth  interest  in  said  property  as  assignee  of  Angeline  Harp, 
on  his  executing  a  proper  release  therefor,  accompanied  by  a  release 
of  the  inchoate  right  of  dower  of  his  wife,  the  defendant  Eebecca 
Humphrey;  that  the  referee  pay  to  Bianca  Osterhoudt  or  her  grantee, 
John  A.  Baker,  on  his  producing  and  recording  a  deed  of  her  inter- 
est, and  on  executing  a  proper  release  therefor,  the  sum  of  $403.94, 
for  the  interest  of  said  Bianca  Osterhoudt;  that  the  said  referee  pay 
to  the  county  treasurer  of  the  county  of  Ulster  the  sum  of  $403.94, 
the  interest  of  Amelia  Hornbeck  in  said  proceeds;  the  further  sum 
of  $403.94,  the  interest  of  Mary  A.  Hornbeck  in  said  proceeds;  and  the- 
further  sum  of  $403.94,  the  interest  of  George  K.  Hornbeck  in  said 
premises;  the  said  Amelia,  Mary  A.,  and  (reorge  K.  Hornbeck  being 
infants;  that  the  said  purchaser  of  said  premises  be  let  into  possession, 
and  that  each  party  or  other  person,  upon  whom  this  judgment  is 
binding,  who  may  be  in  possession  of  the  said  premises  so  sold,  or  any 
part  thereof,  is  hereby  directed  to  deliver  possession  of  the  same  to 
the  purchaser  on  production  of  the  referee's  deed;  that  said  referee 
take  receipts  for  all  moneys  which  shall  be  paid  by  him  under  and  in 
pursuance  of  this  decree,  and  file  the  same  with  his  report  of  the 
proceedings  subsequent  to  the  confirmation  of  this  report  of  sale. 
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Report  of  Distribution. 


SUPREME  COURT. 


Amasa  Humphrey 

agat. 

Bglin  Hornbeck  et  al. 


To  the  Supreme  Court  of  the  State  of  New  York : 

In  pursuance  of  a  judgment  made  in  the  above-entitled  cause,  on 
the  12th  day  of  January,  1884,  I,  the  subscriber,  referee  named  in  the 
said  judgment,  do  respectfully  report  as  follows  : 

That  in  obedience  to  the  said  judgment,  I  have  executed,  acknowl- 
edged and  delivered  to  Levi  H.  Dunn,  the  purchaser  of  the  premises 
directed  to  be  sold  by  me,  a  deed  of  said  premises  on  receiving  from 
him  the  sum  of  $3,330,  the  price  or  sum  for  which  the  said  premises 
were  sold  to  him  as  mentioned  in  my  former  report  of  such  sale,  made 
in  pursuance  of  the  said  judgment,  and  bearing  date  the  14th  day  of 
March,  1884,  and  upon  his  complying  with  all  the  conditions  upon 
which  the  said  deed  was  to  be  delivered. 

And  I  further  report  that  I  have  paid  Everett  Fowler,  the  attorney 
for  the  plaintiii  in  this  cause,  the  sum  of  $393.28  for  the  costs  of  the 
plaintiS  in  this  suit  as  taxed,  and  have  taken  a  receipt  therefor,  which 
is  hereto  annexed. 

And  that  I  have  paid  to  William  S.  Xenyon,  Jr.,  the  sum  of  $55 
for  his  costs  and  disbursements  herein,  as  directed  by  the  said  judg- 
ment, and  have  taken  his  receipt  therefor,  which  is  hereto  annexed. 

And  that  I  have  retained  in  my  hands  the  sum  of  $91,  being  the 
amount  of  my  fees,  commissions  and  disbursements  on  said  sale. 

And  1  further  report  that  the  defendant  Eglin  Hornbeck,  being 
willing  to  accept  in  lieu  of  her  dower  interest  in  the  said  premises  a 
sum,  in  gross,  in  satisfaction  thereof,  out  of  the  net  proceeds  of  the 
said  premises,  I  have  paid  to  her  the  sum  of  $542,  fixed  by  the  court 
according  to  the  principles  of  law  applicable  to  annuities  in  satisfac- 
tion of  her  dower  right,  title  and  interest  of,  in  and  to  the  said  prem- 
ises, and  have  taken  from  her  a  release,  duly  executed,  of  all  her 
dower  right,  title  and  interest  of,  in  and  to  the  said  premises,  which 
release  and  the  consent  to  accept  such  gross  sum  are  hereto  annexed . 

And  I  do  further  report  that  the  defendant  Eglin  Hornbeck,  being 
willing  to  accept  the  sum  of  $318.17,  in  full,  for  her  life  estate  in  the 
interest  of  an  infant  daughter  of  Joseph  K.  Hornbeck,  deceased,  who 
died  since  the  said  Joseph  K.  Hornbeck  in  the  said  premises,  I  have 
paid  the  said  sum  of  $218.17  to  her,  and  have  taken  her  release,  duly 
executed  and  acknowledged,  of  her  said  life  estate,  which  said  release 
and  her  consent  to  accept  such  gross  sum  are  hereto  annexed. 

And  I  do  further  report  that  the  residue  of  the  net  proceeds  of  the 
sale  of  the  said  pi'emises,  after  deducting  the  payments  and  sums  above 
mentioned,  have  been  paid  by  me,  as  directed  by  the  said  judgment,  as 
follows: 

I  have  paid  to  the  plaintiff,  Amasa  Humphrey,  the  sum  of  $403.94 
and  have  taken  his  receipt  therefor,  which  is  hereto  annexed,  together 
18 
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with  the  release  and  request  of  his  wife,  the  defendant  Rebecca  Hum- 
phrey, that  her  inchoate  right  of  dower  in  the  property  sold  be  paid 
to  him,  which  release  and  request  of  the  said  Rebecca  Humphrey  is 
hereunto  annexed. 

I  have  paid  to  John  A.  Baker  the  sum  of  $403. 94,  the  amount  di- 
rected to  be  paid  to  him  by  the  decree  herein,  on  his  producing  a  det  d 
of  the  interest  of  the  defendant  Bianca  Osterhoudt  in  the  said  prem- 
ises and  recording  the  same,  he  having  produced  the  said  deed  and 
placed  the  same  on  record  in  the  Ulster  county  clerk's  office,  and  have 
taken  his  receipt  therefor,  which  is  hereto  annexed.  And  I  have  paid 
to  the  treasurer  of  the  county  of  Ulster  the  balance  of  the  said  fund, 
to- wit:  $1,311.83,  being  for  the  share  of  the  infant  defendants  George 
K.  Hornbeck,  Amelia  Hornbeck  and  Mary  A.  Hornbeck,  that  is  to 
say,  the  sum  of  $403.94  for  the  share  of  each  one  of  the  said  infant 
defendants,  and  I  have  taken  the  receipt  of  the  said  county  treasurer 
therefor,  which  is  also  hereto  annexed. 

And  I  further  report  that  I  have  let  the  said  Levi  H.  Dunn  into 
the  possession  of  the  premises  so  purchased  by  him. 

All  of  which  is  respectfully  submitted. 

Dated  May  3,  1884.  James  S.  McPhbesoij-, 

Referee, 

{Title  as  'before.') 

This  is  to  certify  that  I  have  received  from  James  S.  McPherson, 
the  referee  who  made  the  sale  of  the  premises  described  in  the  com- 
plaint and  judgment  in  this  action,  the  sum  of  $403.94  as  and  for 
the  proceeds  of  the  sale  of  the  said  premises  sold  herein  and  directed 
to  be  paid  over  to  me  by  the  decree  herein  as  and  for  the  share  of 
George  K.  Hornbeck. 

{Same  as  to  any  other  shares  received.) 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this 
Tl.  s.]     May  3,  1884. 

JoHK  Deerbnbachee, 
County  Treasurer. 

{Title  as  before.) 

Dated  May  4,  1888. 

Received  from  James  S.  McPherson,  the  referee  who  made  sale  in 
this  matter,  the  sum  of  $393.28,  being  amount  of  our  costs  and  dis- 
bursements as  taxed  and  directed  paid  me  in  final  judgment. 

Everett  Fowlek. 

{Title  as  before.) 

May  4:,  1888. 
j     Received  from  James  S.  McPherson,  referee,  who  made  sale  in  this 
action,   the   sum   of    $403.94,    being   amount  directed    paid  me   by 
decree,  as  my  share  of  the  proceeds  of  the  real  estate  sold  in  this 
action. 

Amasa  Humphrey,      [l.  s.J 

{Add  acknowledgment.) 
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Precedent  for  Order  Confirming  Report  of  Distribution. 
{Caption,  usual  form.) 

SUPREME  COURT. 


James  V.  Bruyn 

agst. 

Cornelius  Bruyn  et  al. 


On  reading  and  filing  the  report  of  James  A.  Betts,  referee  duly 
appointed  by  an  order  of  this  court  entered  June  30,  1888,  by  which 
report  it  appears  that  the  said  referee  has  executed,  acknowledged  and 
delivered  to  Albert  L.  Roe,  the  purchaser  of  the  premises  sold  by  the 
said  referee,  a  deed  thereof,  and  that  he  has  distributed  the  proceeds 
of  the  sale  of  the  said  premises  in  the  manner  directed  by  the  order 
of  the  court,  and  that  the  said  referee  has  annexed  to  his  report  the 
receipts  of  the  several  persons  to  whom  the  said  proceeds  were  required 
to  be  paid:  Now,  on  motion  of  C.  A.  &  E.  Fowler,  attorneys  for  the 
plaintiff,  it  is  ordered  that  the  said  report  be,  and  the  same  hereby  is, 
approved  and  confirmed.  Samuel  Edwards, 

,/.  8.  C. 

§  1578.  [Amended,  1883.]  Such  a  final  judgment  is  also  a  bar  against  eacli  person, 
not  a  party,  who  has,  at  the  time  when  it  is  rendered,  a  general  lien,  by  judgment 
or  decree,  on  the  undivided  share  or  interest  ot  a  party,  if  notice  was  given  to  ap- 
pear before  the  referee  and  make  proof  of  liens,  as  prescribed  in  section  fifteen 
hundred  and  sixty-two  pf  this  act,  and  also  against  each  person  made  a  party, 
who  then  has  a  specific  lien  on  any  such  undivided  share  or  interest;  but  a  person 
having  any  such  specific  lien  appearing. of  record  at  the  time  of  the  filing  of  the 
notice  of  the  pendency  of  the  action,  who  is  not  made  a  party,  is  not  affected  by 
such  judgment. 

^  1579.  Where  final  judgment,  confirming  a  sale,  is  rendered,  the  costs  of  each 
party  to  the  action,  and  the  expenses  of  the  sale,  including  the  officers'  fees,  must 
be  deducted  from  the  proceeds  of  the  sale,  and  each  party's  costs  must  be  paid  to 
his  attorney.  But  the  court  may,  in  its  discretion,  direct  that  the  costs  and 
expenses  of  any  trial,  reference,  or  other  proceeding  in  the  action,  be  paid  out  of 
the  share  of  any  party  in  the  proceeds,  or  may  render  judgment  against  any  party 
therefor.  Where  a  proportion  of  the  proceeds  is  to  be  paid  to,  or  invested  for  the 
benefit  of,  any  person,  as  prescribed  in  any  provision  of  this  article,  the  amount 
thereof  must  be  determined  by  the  residue  of  the  entire  proceeds,  remaining  after 
deducting  the  costs  and  expenses  chargeable  against  them. 

Costa  in  partition  are  in  the  discretion  of  the  court.  Austin  v. 
Ahearne,  61  N.  Y.  6.  The  court  has  power  to  award  costs  payable 
out  of  the  proceeds  of  the  sale.  Henderson  v.  8eott,  93  Hun,  22. 
A  plaintiff  recovering  in  an  action  of  partition  is  entitled  to  costs  of 
course  under  section  3228,  and  neither  court  or  referee  has  any  discre- 
tion as  to  costs,nor  can  any  portion  of  defendant's  costs  be  charged  upon 
plaintiff,  but  under  section  1559  the  defendant  is  only  liable  for  so  much 
of  plaintiff's  costs  as  is  proportioned  to  the  interest  of  such  defendant 
in  the  real  estate  partitioned.     Davis  v.  Davis,  3  State  Rep.  163. 
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The  action  of  partition  is  one  of  those  in  which  the  plaintiff  is 
entitled  to  a  percentage  under  section  3253.  As  a  matter  of  right 
it  is  usual  also  to  make  an  allowance  under  section  3253.  Where 
the  parties  on  each  side  of  an  action  prove  to  be  snceessfnl,  the  court 
has  power  to  award  additional  allowances  to  each  not  exceeding 
$4,000  in  the  aggregate,  and  it  is  queried  whether  an  action  of  par- 
tition is  such  an  action.  It  seems  it  might  be  made  where  a  sale  is 
had,  but  not  where  an  actual  partition  is  made.  Weed  v.  Paine,  31 
Hun,  10.  The  power  of  the  court  to  award  to  the  guardian  of  an 
infant,  to  be  paid  out  of  the  subject-matter  of  an  action,  such  com- 
pensation as  appears  to  be  reasonable  for  the  services  he  has  per- 
formed, is  inherent  in  it  and  does  not  depend  on  the  Code  of  Civil 
Procedure,  nor  is  it  limited  ,by  it.     Id. 

In  Goit  V.  Cooh,  7  Paige,  521,  and  ITnion  Ins.  Co.  v.  Yan  Rens- 
selaer, 4  id.  85,  it  is  held  that  special  circumstances  must  exist  to 
allow  a  guardian  ad  litem  more  than  taxable  costs  out  of  a  fund  to 
which  others  are  entitled.  Where  an  extra  allowance  is  made  in  a 
decree  for  partition  and  sale,  a  further  extra  allowance  cannot  be 
made  in  the  same  action  on  the  granting  a  decree  confirming  the 
sale  and  directing  distribution  of  the  proceeds.  Brewer  v.  Brewer, 
1 1  Hun,  147  ;  affirmed,  as  Brewer  v.  Penniman,  72  W.  T.  603, 
without  opinion. 

In  an  action  of  partition  the  right  to  recover  costs  is  to  be  deter- 
mined by  the  final  judgment,  and  until  such  judgment  has  been 
recovered,  no  order  for  the  payment  of  costs  and  disbursements 
should  be  made.  An  order,  therefore,  made  after  an  interlocutory 
judgment  and  before  a  determination  of  the  persons  entitled  to  the 
property,  or  their  rights  or  interests  therein,  directing  the  payment, 
by  a  receiver  of  rents  and  profits,  of  certain  disbursements  incurred 
therein,  is  improper.      Weehs  v.  Cornwell,  38  Hnn,  577. 

The  costs  should  be  charged  upon  the  parties  according  to  their 
respective  rights  and  interest  in  the  premises ;  Tibbitts  v.  Tibhitis, 
7  Paige,  204 ;  and  the  plaintiff's  attorney  acquires  a  lien  for  his  fees 
and  disbursements  upon  tlie  plaintifl^'s  share,  which  he  cannot  be 
divested  of  by  assignment  of  that  share.  Creighton  v.  Ingersoll, 
20  Barb.  541.  Where  the  premises  were  sold  to  one  of  the  defend- 
ants for  a  less  sum  than  he  was  entitled  to  receive  for  improvements 
lie  had  made  upon  them,  it  was  held  proper  to  direct  such  pur- 
chaser to  pay  the  costs  out  of  such  fund  and  retain  the  balance 
without  paying  it  over  to  the  referee.  Henderson  v.  Scott,  43  Hun, 
22. 
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Referees  fees  and  disbursements  : 

§  3297.  The  fees  of  a  referee  appointed  to  sell  real  property  pursuant  to  a  judg- 
ment in  an  action,  are  the  same  as  those  allowed  to  the  sheriff;  and  he  is  also 
allowed  the  same  disbursements  as  the  sheriff.  Where  a  referee  is  required  to 
take  security  upon  a  sale,  or  to  distribute,  or  apply,  or  ascertain  and  report  upon 
the  distribution  or  application  of,  any  of  the  proceeds  of  the  sale,  he  is  also  en- 
titled to  one-half  of  the  commissions  upon  the  amount  so  secured,  distributed,  or 
applied,  allowed  by  law  to  an  executor  or  administrator  for  receiving  and  paying 
out  money.  But  commissions  shall  not  be  allowed  to  him  upon  a  sum  bidden  by 
a  party,  and  applied  upon  that  party's  demand,  as  fixed  by  the  judgment,  witliout 
being  paid  to  the  referee.  And  a  referee's  compensation,  including  commissions, 
cannot  where  the  sale  is  under  a  judgment  in  an  action  to  foreclose  a  mortgage, 
exceed  fifty  dollars,  or  in  any  other  case  five  hundred  dollars. 

§  3307,  subd.  9.  For  making  duplicate  certificates  of  the  sale  of  real  property, 
by  virtue  of  an  execution,  twenty-five  cents  for  each  folio.  For  drawing  and  exe- 
cuting a  conveyance,  upon  a  sale  of  real  property,  two  dollars,  to  be  paid  by  the 
grantee.  The  sheriff  is  also  entitled  to  the  printer's  fees,  as  prescribed  by  law, 
paid  by  him  for  the  publication,  not  more  than  six  weeks,  of  a  notice  of  the  sale 
of  real  property,  and  he  may  require  the  party  directing  the  sale  to  advance  the 
printer's  fees,  in  which  case  he  must  repay  the  same  out  of  the  proceeds.  Where 
the  notice  is  published  more  than  six  weeks,  or  the  sale  is  postponed,  the  expense 
of  continuing  the  publication,  or  of  publishing  the  notice  of  postponement,  must 
be  paid  by  the  person  requesting  it.  Where  two  or  more  executions  against  the 
property  of  one  judgment  debtor  are  in  the  hands  of  the  sheriff,  at  the  time  when 
the  property  is  first  advertised,  the  sheriff  is  entitled  to  printer's  fees  upon  only 
one  execution;  and  he  must  elect  upon  which  execution  he  will  receive  the  same. 

A  referee  appointed  by  the  court  to  sell  real  property,  where  he 
is  required  to  pay  over  the  proceeds  to  the  party  entitled,  or  apply 
them  upon  outstanding  incumbrances,  is  entitled  to  a  commission  in 
addition  to  the  fees  allowed  a  slierifE  for  the  same  services,  and  this, 
although  it  was  done  pursuant  to  a  decree  which  made  the  duty  purely 
ministerial,  and  as  capable  of  performance  by  the  sheriff  as  by  a 
referee.  It  seems  that,  where  a  referee  is  required  to  make  a  sale  and 
pay  the  proceeds  into  court,  he  does  not  earn  such  additional  com- 
mission. The  fee  for  drawing  the  deed  is  chargeable  to  the  grantee. 
Race  V.  Gilbert,  Court  of  Appeals,  10  Civ.  Pro.  P.  1. 

§  l.'iSO.  The  proceeds  of  a  sale,  after  deducting  therefrom  the  costs  and  expenses 
chargeable  against  them,  must  be  awarded  to  the  parties  whose  rights  and  inter- 
ests have  been  sold,  in  proportion  thereto.  The  sum  chargeable  upon  any  share, 
to  satisfy  a  lien  thereon,  must  be  paid  to  the  creditor,  or  retained,  subject  to  the 
order  of  the  court;  and  the  remainder,  except  as  otherwise  prescribed  in  this 
article,  must  be  paid,  by  the  officer  making  the  sale,  to  the  party  owning  the 
share,  or  his  legal  representatives,  or  into  court  for  his  use. 

Where  a  decree  in  partition  directs  a  third  of  the  proceeds  of  the 
sale  to  be  invested  for  the  benefit  of  the  widow,  and  that  upon  her 
death  it  be  divided  into  as  many  parts  as  there  are  heirs  and  paid  to 
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the  heirs  respectively  by  name,  if  any  of  the  heirs  die  in  the  life- 
time of  the  widow,  their  executors  or  administrators  and  not  their 
heirs,  as  such,  are  entitled  to  receive  the  respective  shares  of  those 
so  dying.     Robinson  v.  McGregor,  16  Barb.  631. 

Where  an  undivided  share  of  real  estate  was  devised  to  a  husband 
in  trust  for  his  wife  during  her  natural  life,  and  after  her  death  to 
her  heirs  forever,  subject  to  a  life  estate  to  her  husband  after  the 
death  of  the  wife,  it  was  held  that  the  proceeds  must  be  paid  into 
court.  Nolle  v.  Cromwell,  6  Abb.  59;  affirmed,  27  How.  289, 
Court  of  Appeals.     See  Mead  v.  Mitchell,  5  Abb.  92. 

Where  a  judgment  in  partition  directs  the  referee,  on  selling,  to 
pay  ofi  taxes  and  assessments,  which  are  liens  upon  property,  before 
making  distribution  of  the  proceeds  of  sale,  the  purchaser,  who  is 
subsequently  obliged  to  pay  such  liens,  is  not  confined  to  an  action, 
but  may  move  in  the  partition  suit  to  compel  the  referee  to  pay ; 
Weseman  v.  Wingrove,  85  "N.  Y.  353  ;  the  question  as  to  the  distribu- 
tion of  the  proceeds  of  sale  of  any  undivided  share  of  the  premises, 
between  owner  and  incumbrancer,  is  collateral  to  the  main  purpose 
of  the  action;  the  court  having  jurisdiction  of  the  fund  adjudges 
how  distribution  shall  be  made.     Hoisted  v.  Hoisted,  55  I^.  Y.  442- 

The  rule  that  in  equitable  actions  the  court  is  not  restricted  to 
the  mere  remedy  demanded,  and  will  adjust  all  the  equities,  applied 
where  an  action  was  brought  for  partition  of  a  testatrix's  realty 
among  her  heirs  at  law,  and  a  creditor  for  services  rendered  her, 
who  was  a  party,  set  up  that  there  was  no  personal  estate  to  pay  his 
claim,  and  asked  that  it  be  paid  out  of  the  proceeds,  the  court  hold- 
ing that  there  was  no  lien,  as  the  judgment  had  been  recovered 
against  the  executor,  and  not  the  testatrix  in  her  life-time,  found 
that,  by  her  will,  she  had  charged  her  debts  on  her  real  estate. 
Hillard  v.  Dayton,  32  Hun,  220. 

After  sale  in  partition,  a  referee  was  appointed  to  take  proof  of 
the  rights  and  interests  of  the  respective  parties  and  claimants  in  the 
fund.  It  was  held  that  only  those  parties  who  filed  exceptions  to  the 
referee's  report  could  appeal  to  the  Court  of  Appeals.  A  judgment 
against  an  executor  for  debt  due  from  the  ancestor  is  not  a  lien, 
either  at  law  or  in  equity,  upon  shares  of  real  estate  convej^ed  or 
devised,  and  such  shares  cannot  be  charged  with  its  payment.  Citing 
Shoj'jpe  V.  Freeman,  45  IST.  Y.  802 ;  Hodge  v.  Stevens,  94  id.  209. 
It  seems  that  the  debts  of  a  decedent  can  only  be  ordered  paid  oiit 
of  his  real  estate,  or  by  his  heirs  or  devisees,  in  the  manner  provided 
by  statute.     Flatt  v.  Piatt,  105  IST.  Y,  488. 
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It  was  subsequently  held  at  General  Term  in  the  same  case  that 
the  court  had  power  in  the  action  of  partition  to  adjust  the  rights 
of  tlie  parties,  and  charge  any  person's  share  who  was  a  party  with 
an  amount  due  the  other  parties  —  it  appearing  that  justice  and 
equity  required  such  adjustment.  Piatt  v.  Piatt,  15  State  Eep.  285. 

Precedent  for  Petition  to  Draw  Money  Out  of  Court. 
SUPKBME  COUET. 


William  H.  Wynkoop 
agst. 
Susan  Maria  Wynkoop,   Isabella  Wyn- 
koop and  others. 


To  the  Supreme  Court  of  the  State  of  New  York  : 

The  petition  of  Isabella  Wynkoop,  one  of  the  above-named  defend- 
ants, respectfully  shows  to  the  court : 

First.  That  she  is  one  of  the  above-named  defendants  in  the  above- 
entitled  action,  and  became  of  the  age  of  twenty-one  years  on  the  16th 
day  of  October,  1887. 

Second.  That  on  or  about  the  10th  day  of  March,  1885,  an  action  was 
brought  by  the  above-named  plaintiff  against  the  above-named  de- 
fendant for  the  partition  of  certain  premises  situated  in  Ulster  county, 
N.  Y.  ;  that  such  proceedings  were  had  therein,  that  on  or  about  the 
34th  day  of  April,  1886,  judgment  of  sale  was  entered  therein,  wherein 
and  whereby  it  was,  among  other  things,  decreed  that  the  sum  of 
$2,000,  being  one-third  of  the  balance  to  be  distributed  as  and  for  the 
share  of  said  Isabella  Wynkoop,  infant  in  said  real  property,  be  paid 
to  the  general  guardian  of  said  Isabella  Wynkoop,  or  that  the  same 
be  paid  to  the  county  treasurer  of  Ulster  county  for  the  use  and  benefit 
of  said  infant,  Isabella  Wynkoop  ;  that  the  said  $3,000  were  accord- 
ingly paid  to  the  said  county  treasurer. 

Wherefore  your  petitioner  prays  that  an  order  may  be  granted  order- 
ing the  county  treasurer  of  Ulster  county  to  pay  the  said  sum  of 
$3,000,  with  all  accumulations  of  interest  thereon,  to  your  petitioner, 
Isabella  Wynkoop,  or  to  her  attorneys,  John  E.  Van  Etten  &  Son, 
of  the  city  of  Kingston,  said  county  of  Ulster. 

Isabella  Wynkoop. 

{Add  verification  as  to  pleading.) 

Precedent  for  Affidavit  as  to  Age  of  Applicant. 
SUPEEME  COUET. 


William  H.  Wynkoop 
agst. 
Susan  Maria  Wynkoop,  Isabella  Wyn- 
koop and  otiiers. 


Ulster  Counti,  ss.  : 

Catherine  Wynkoop,  of  said  county  of  Ulster,  being  duly  sworn. 


144  Paetition. 

deposes  and  says  that  she  is  the  mother  of  Isabella  Wynkoop,  the 
above  defendant;  that  said  Isabella  became  of  the  age  of  twenty-one 
years  on  the  16th  day  of  October,  1887. 

{Jurat.)  Cathekiu'e  "Wtn^koop. 

Precedent  for   Certificate  of  County   Treasurer  Showing  Amowit  on 

Deposit. 
SUPREME  COUET. 
{Title.) 

I  certify  that  there  is  in  my  hands  and  now  deposited  in  the  Ron- 
dout  Savings  Bank  to  the  credit  of  Isabella  Wynkoop  the  sum  of 
$'2,015.35,  being  the  principal  sum  and  interest"  thereon  to  July  1, 
1887. 

John  Dbheenbacher, 

County  Treasurer. 
Dated  Novemler  33,  1887. 

Precedent  for  Order  to  Draw  Money  oiot  of  Court. 

At  a  Special  Term  of  the  Supreme  Court,  held  in  and  for  the  county 
of  Ulster  at  the  court-house  in  the  city  of  Kingston  on  the  35th 
day  of  November,  1887: 

Present  —  Hon.  Alton  B.  Parker,  Justice. 


William  H.  Wynkoop 
agst, 
Susan  Maria  Wynkoop,  Mary  J.  Wyn- 
koop and  Isabella  Wynkoop. 


On  reading  and  filing  the  petition  of  Isabella  Wynkoop,  verified 
November  25,  1887,  and  the  afBdavit  of  Catherine  Wynkoop,  duly 
verified  November  35,  1887,  and  the  certificate  of  the  county  treas- 
urer of  Ulster  county,  also  duly  filed  and  satisfactory  proof  having 
been  made  of  the  facts  set  forth  in  such  application, 

Now,  on  motion  of  George  Van  Etten,  attorney  for  said  petitioner, 
it  is  ordered  that  the  county  treasurer  pay  to  Isabella  Wynkoop,  or 
to  her  attorney,  the  sum  of  $3,015.35,  now  in  his  hands,  to  the  credit 
of  the  said  Isabella  Wynkoop  in  the  above  action,  and  take  a  receipt 
for  the  same.  Alton"  B.  Parker, 

Justice  Supre?ne  Court. 

§  1581.  Where  a  party,  entitled  to  receive  a  portion  of  tile  proceeds,  is  an  infant 
the  court  may  direct  it  to  be  invested  in  permanent  securities,  at  interest,  in  the 
name  and  for  the  benefit  of  the  infant,  or  it  may  and  on  due  proof  that  such  por-' 
tion  so  paid  into  court  has  remained  uninvested  in  permanent  securities  for  the 
space  of  three  months  shall  direct  the  same  to  be  paid  to  the  general  guardian  of 
such  infant  upon  his  giving  an  undertaking  in  an  amouDt  and  with  sureties 
satisfactory  to  the  court  for  the  faithful  execution  of  his  interest. 

^  1582.  Where  a  person  has  been  made  a  defendant  as  an  unknown  person;  or 
where  the  name  of  a  defendant  is  unknown;  or  where  the  summons  lui-.  been 
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served  upon  a  defendant  without  the  State,  or  by  publication,  and  he  has  not  ap- 
peared in  the  action,  the  court  must  direct  his  portion  to  be  invested  in  permanent 
securities,  at  interest,  for  his  benefit,  until  claimed  by  him  or  his  legal  represen- 
tatives. 

§  1583.  Where  a  portion  of  the  proceeds,  representing  an  undivided  share  or 
interest,  is  invested  for  the  benefit  of  a  tenant  for  life,  or  for  years,  or  of  a  widow, 
as  prescribed  in  the  foregoing  provisions  of  this  article,  the  court  must  cause  it 
to  be  invested  in  permanent  securities,  at  interest,  and  the  interest  to  be  paid, 
from  time  to  time  as  it  accrues,  to  the  person  for  whose  benefit  it  is  invested, 
while  his  or  her  right  continues. 

§  1584.  The  court  may,  in  its  discretion,  require  any  person,  before  he  receives 
his  portion  of  the  proceeds  of  the  sale,  to  give  such  security  as  it  directs  to  the 
people,  or  to  such  parties  or  other  persons  as  it  prescribes,  to  refund  the  same,_ 
or  a  portion  thereof,  with  interest,  if  it  thereafter  appears  that  he  was  not  entitled 
thereto. 

§  1585.  A  security  taken  under  any  provision  of  this  article,  except  as  other- 
wise specially  prescribed  therein,  must  be  taken  in  the  name  and  official  title  of 
the  county  treasurer  of  the  county  in  which  the  property  sold  is  situated.  He, 
and  his  successors  in  office,  must  hold  the  same  for  the  use  and  benefit  of  the  per- 
sons interested,  subject  to  the  order  of  the  court. 

§  1586.  The  court  may,  in  its  discretion,  and  upon  such  terms  and  conditions  as 
justice  requires,  make  an  order  allowing  a  person  interested  in  a  security,  specified 
in  the  last  section,  to  maintain  an  action  thereupon  in  the  name  of  the  county 
treasurer. 

§  1587.  Where  it  appears  that  partition  cannot  be  made  equal  between  the  par- 
ties, according  to  their  respective  rights,  without  prejudice  to  the  rights  or  inter- 
•  ests  of  some  of  them,  the  final  judgment  may  award  compensation  to  be  made  by 
one  party  to  another  for  equality  of  partition.  But  compensation  cannot  be  so 
awarded  against  a  party  who  is  unknown,  or  whose  name  is  unknown.  Nor  can 
it  be  awarded  against  an  infant,  unless  it  appears  that  he  has  personal  property 
sufficient  to  pay  it,  and  that  his  interests  will  be  promoted  thereby. 

One  tenant  in  common  may  be  allowed  a  sum  of  money  from  an- 
other or  others  to  equalize  the  interests.  LarJcin  v.  Mann,  2  Paige, 
27 ;  Smith  v.  Smith,  10  id.  470.  This  compensation  is  termed 
owelty,  and  is  a  lien  on  the  share  to  equalize  which  it  is  granted, 
but  it  cannot  be  enforced  out  of  other  property  of  the  tenant  in 
common.  It  is  granted  on  the  principle  that  the  law  cannot  con- 
template the  injustice  of  taking  property  from  one  person  and  giv- 
ing it  to  another,  without  an  equivalent  or  a  sufficient  security  for 
it,  and  the  lien  is  said  to  have  priority  over  Hens  existing  against  the 
tenant  against  whom  the  owelty  is  awarded.  Freem.  Co-tenancy  and 
Partition,  §  607.  And  the  court  will  not  set  aside  a  report  requir- 
ing a  payment  to  equalize,  unless  the  power  has  been  abused  or  so 
exercised  as  to  operate  unjustly.  Post  v.  Post,  65  Barb.  192. 
When  the  common  lands  come  to  be  divided,  an  opportunity  is 
afforded  to  give  the  co-tenant,  who  has  enhanced  the  value  of  a 
parcel  of  the  premises  by  his  industry  or  expenditures,  by  allotting 
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to  him  the  parcel  so  enhanced  in  value,  or  so  much  as  represents  his 
share,  and  it  is  the  duty  of  equity  so  to  do,  so  far  as  convenient 
with  equitable  partition.  Walter  v.  Walter,  3  Abb.  N.  C.  12. 
Where  one  believes  himself  to  be  the  sole  owner,  and  he  or  his 
grantee  make  permanent  improvements,  they  are  entitled,  on  subse- 
quent partition  with  one  who  proves  to  be  a  co-tenant,  to  have  im- 
provements set  off  on  their  share  or  allowance.  Conklin  v.  Oonklin, 
3  Sandf.  Ch.  64  ;  St.  Felix  v.  Bankin,  3  Edw.  323;  Town  v.  Need- 
ham,  3  Paige,  545 ;  Ford  v.  Knapp,  102  N.  Y.  135. 

But  one  of  several  tenants  who  maintains  proceedings  for  the  pro- 
tection of  the  estate,  on  the  promise  of  the  others  to  share  the  ex- 
pense, does  not  acquire  thereby  a  lien,  for  disbursements  so  incurred, 
against  their  interests  in  the  estate  which  can  be  recognized  in  his 
action  for  partition.  Bulen  v.  Burdell,  11  Abb.  381.  Contra, 
Hitchcock  V.  Skinner,  HofE.  Ch.  21. 

It  is  also  said,  in  Jackson  v.  Bradt,  2  Cai.  302,  that  one  entering 
under  a  person  claiming  the  whole  in  severalty  is  not  entitled  to 
compensation  for  improvements.  The  tenant  in  common  will  only 
be  allowed  for  useful  not  for  ornamental  improvements.  Hitchcock 
V.  Skinner,  Hoff.  Ch.  21.  For  form  of  order  of  reference  to  take 
account  of  rents  and  profits,  and  expenses  incurred  by  plaintiff,  see 
this  case. 

It  was  said,  in  Green  v.  Putnam,  1  Barb.  50,  that  where  one 
tenant  in  common  lays  out  money  in  improvements,  although  a  lien 
is  not  created,  equity  will  not  grant  a  partition  without  suitable  com- 
pensation. It  is  not  necessary,  for  the  party  making  the  improve- 
ments, to  show  the  assent  of  his  co-tenants  to  such  improvements  or 
promise  to  contribute  to  the  expense.  In  Taylor  v.  Baldwin,  10 
Barb.  582 ;  Putnam  v.  Pitchie,  6  Paige,  390,  and  'collating  cases 
from  English  reports,  and  those  of  Massachusetts,  it  is  said  that  it 
does  not  appear  to  be  well  settled  that  a  tenant  in  common  can  make 
repairs  and  cliarge  his  co-tenant,  in  the  absence  of  any  contract; 
that  he  cannot  do  so  without  first  requesting  his  co-tenant  to  unite 
in  such  improvements,  and  that  one  tenant  is  not  liable  for  repairs 
made  by  another,  except  by  express  contract.  This  was  not  an  ac- 
tion of  partition  but  a  proceeding  as  to  surplus  moneys  arising  in 
foreclosure.  Then  followed  Scott  v.  Guernsey,  48  N.  Y.  106;  af- 
firming tO  Barb.  163,  holding  that  where  a  remainderman,  with  the 
consent  of  the  life  tenant  and  full  knowledge  of  her  limited  title  and 
without  the  consent  of  the  other  remaindermen,  has  erected  build- 
ings upon  the  premises  partitioned,  he  is  not  entitled  to  compensation 
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from  his  co-tenants  therefor  upon  partition,  and  if  sucli  remainder- 
man has  received  rents  from  such  buildings,  after  the  death  of  the 
life  tenant,  he  must  account  therefor.  That  the  party  making  the 
claim  for  allowance  for  improvements  was  not  within  any  of  the  ad- 
judged cases  where  rehef  was  granted  in  partition  for  moneys  ex- 
pended in  improvements  hy  one  of  several  tenants  in  common. 
That  if  the  property  improved  has  been  really  enhanced  in  value 
the  tenant  making  the  improvements  will  get  a  portion  of  the  bene- 
fits, but  that  the  owner  cannot  be  called  upon  to  afEord  any  indem- 
nity or  compensation  for  money  expended  by  another  for  improve- 
ments, if  that  other  had  full  knowledge  of  the  risk  he  ran  when  he 
expended  the  money. 

In  Goakley  v.  Mahar,  36  Hun,  157,  an  action  brought  to  recover 
one-half  of  the  rent  of  certain  premises  owned  in  common,  the  rents 
of  the  wJiole  property  having  been  received  by  defendant,  it  was 
held  that  defendant  was  not  entitled  to  have  the  cost  of  improve- 
ments, which  were  made  by  him  without  the  assent  of  his  co-tenant, 
allowed  in  reduction  of  the  amount  due  from  him  for  rent  collected ; 
and  it  is  said,  upon  the  authority  of  Scott  v.  Guernsey,  supra,  and 
Ford  V.  Knapp,  below,  then  not  yet  reversed,  102  N".  Y.  133, 
that  it  is  well  settled  in  this  State  that  a  tenant  in  common  cannot 
recover  from  a  co-tenant  the  expense  of  improvements  made  unless 
the  co-tenant  assented  to  the  improvements.  In  Prentice  v.  Jans- 
sen,  79  N.  Y.  478,  it  is  held  that  the  court  has  power  in  partition, 
where  plaintiff  made  repairs  and  erected  a  new  building,  and  defend- 
ant acquiesced,  to  charge  the  share  of  such  defendant  with  its  pro- 
portion of  the  expenditures. 

In  Ford  v.  Knapp,  supra,  on  appeal  to  Court  of  Appeals,  citing 
Hewlett  V.  Wood,  62  ^.  Y.  75,  it  was  held  that  "  the  rule  which  takes 
.  from  one  co-tenant  the  fruit  of  his  thrift  and  enterprise  and  adds  it  to 
the  unthrift  and  neglect  of  another ;  which  loads  upon  industry  and 
abihty  the  losses  and  burdens  of  idleness  or  ill  fortune ;  which  ties  up 
property  from  improvement  and  looks  contented  upon  rot  and  de- 
cay ;  is  a  rule  which  sometimes  the  rigid  and  inelastic  jurisdiction  of 
a  court  of  law  may  adopt  from  necessity,  but  is  without  excuse  in  a 
court  of  equity."  It  is  said  that  a  co-tenant,  out  of  actual  occupa- 
ti(m,  asking  the  aid  of  a  court  of  equity  for  partition  against  a  co- 
tenant  who  has  made  improvements  upon  the  projierty,  is  entitled 
to  relief  only  in  consideration  that  any  equities  thereby  arising  shall 
be  taken  into  consideration.  The  case  of  Scott  v.  Guernsey  is  referred 
to  and  distinguished ;  every  case  must  be  examined  upon  its  own 
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facts  and  surroundings ;  and  those  may  occur  in  which  such  an 
allowance  would  be  inequitable.  The  decision  in  31  Hun,  supra,  is 
reversed,  and  the  case  sent  back  for  a  division  of  the  proceeds  upon 
the  principles  stated,  and  for  an  accounting  of  the  income  and  profits. 
Defendants  in  possession  should  be  credited  with  the  share  of  taxes 
paid  for  the  benefit  of  their  co-tenants,  but  not  for  insurance  paid 
unless  for  some  reason  which  the  case  does  not  disclose.  See,  also, 
citation  of  authorities  in  briefs  of  counsel. 

S  1588.  If,  upon  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of  two  or 
more  defendants,  in  an  action  for  partition,  the  interest  of  the  decedent  in  the 
property  passed  to  a  person,  not  a  party  to  the  action,  the  latter  may  be  made  de- 
fendant by  the  order  of  the  court ;  and  a  supplemental  summons  may  be  issued, 
to  bring  him  in  accordingly. 

After  judgment  for  sale  and  partition,  and  advertising  the  sale  in 
partition,  plaintiff  died,  and  such  of  his  heirs  as  were  not  already 
parties  defendant  were  substituted  in  his  place  as  plaintiffs.  Held, 
it  was  not  necessary  to  advertise  anew,  changing  the  title  of  the  case. 
Thwing  v.  Thwing,  18  How.  458.  The  heir  may  revive,  in  an 
action  for  partition  and  accounting  for  rents,  as  to  the  partition,  and 
the  personal  representative  as  to  the  account.  Hoffman  v.  Tred- 
well,  6  Paige,  308.  If  any  one  of  the  parties,  who  is  a  tenant  in 
common  of  the  premises,  dies  pending  the  action,  it  must  be  revived 
against  his  heirs.  A  sale  after  his  death,  and  after  the  bill  has  been 
taken  as  confessed  against  him  without  revivor,  is  void  as  against 
such  heirs.  The  heirs  are  not  required  to  set  aside  the  decree  of 
sale  by  motion  in  the  suit,  or  to  appeal,  but  can  impeach  the  title 
collaterally.  Eequa  v.  Holmes,  16  N.  Y.  193  ;  S.  C,  2t5  id.  338. 
See  Gordon  v.  Sterliny,  13  How.  405,  as  to  practice  under  old  Code 
on  revivor. 

Upon  the  abatement  of  proceedings  in  partition  by  the  death  of 
one  of  the  tenants  in  common,  the  rights  of  the  new  parties  should 
be  ascertained  by  a  reference.  Reynolds  v.  Reynolds,  5  Paige,  161. 
See  Wide  v.  Jenkins,  4  Paige,  481 ;  Gardner  v.  Luke,  12  Wend. 
269. 

For  precedent  for  affidavit  and  order,  see  pages  95,  96. 
Q  1589.  Nothing  contained  in  this  article  prevents  the  court  from  adjusting,  in 
the  interlocutory  or  final  judgment,  or  otherwise,  as  the  case  requires,  the  rights 
of  one  or  more  of  the  parties,  as  against  any  other  party  or  parties,  by  reason  of 
the  receipt,  by  the  latter,  of  more  than  his  or  their  proper  proportion  of  the  rents 
or  profits  of  a  share,  or  part  of  a  share. 

In  an  action  between  parties  claiming  title  to  land  under  a  will, 
the  court  will  order  an  accounting  and  dispose  of  all  questions  be- 
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tween  the  parties  in  relation  to  the  land  or  its  use  and  afEord  com- 
plete relief.  Scott  v.  Guernsey,  60  Barb.  163  ;  affirmed,  48  JST.  T.  106. 

The  law  seems  to  be  settled  where  one  tenant  in  common  collects 
and  appropriates  the  rent  belonging  to  his  co-tenant,  the  latter  shall 
have  a  lien  upon  the  interest  or  share  of  the  person  collecting  and 
appropriating  it  for  his  reimbursement.  Kingsland  v.  Chetwood, 
39  Hun,  602 ;  citing  Hannan  v.  Oshorn,  4  Paige,  336,  and  Scott  v. 
Guernsey,  supra.  In  Wright  v.  Wright,  59  How.  177,  it  is  held 
that  one  co-tenant  can  recover  from  another  his  share  of  the  rents 
received  by  his  co-tenant.  In  an  action  for  partition  of  lands  on 
which  there  is  a  stone  quarry,  a  tenant  in  common,  who  is  made  a 
defendant,  may  set  up  in  his  answer  that  the  plaintiff  has  been  in 
the  sole  possession  of  the  premises,  collected  the  rents  thereof,  and 
quarried  and  sold  stone  therefrom,  and  may  require  an  account  to 
be  rendered  of  the  moneys  so  received  by  the  plaintiff,  and  have  an 
allowance  made  to  himself  therefor.  McCahe  v,  McGabe,  18  Hun, 
153.  That  rents  are  not  recoverable  in  an  action  of  partition  is  held 
in  Burhans  v.  Burhans,  2  Barb.  Ch.  398 ;  it  is  distinguished  in  18 
Hun,  supra,  by  reason  of  the  land  being  held  adversely.  Bulen  v. 
Burdell,  11  Abb.  381,  is  also  distinguished  in  same  case. 

One  of  several  tenants  in  common,  who  possesses  the  entire  prem- 
ises without  any  agreement  with  the  others  as  to  his  possession,  or 
any  demand  on  his  part  to  be  allowed  to  enjoy  the  premises  with 
him,  is  not  liable  to  account  to  them  in  an  action  brought  by  the  co- 
tenants  for  the  use  and  occupation  of  the  premises,  Woolever  v. 
Knapp,  18  Barb.  265.  One  tenant  in  common,  although  he  have 
tlie  exclusive  possession  of  the  common  property,  is  not  liable  to 
account  to  the  other  tenants  in  common  either  for  rent  or  for  a  share 
of  profits  unless  there  be  an  express  agreement  that  he  shall  do  so. 
"Where  a  married  woman  is  a  tenant  in  common  with  others,  of  prop- 
erty occupied  by  her  and  her  husband,  his  occupation  being  that  of 
his  wife,  no  action  will  lie  against  him  by  the  other  tenants  in  com- 
mon for  rent,  without  proof  of  an  agreement  to  pay  it.  Wilcox  v. 
Wilcox,  48  Barb.  327.  Where  one  tenant  in  common  takes  from 
his  co-tenant  a  lease  of  the  premises  held  in  common  for  a  term  of 
years,  and  after  the  expiration  of  the  term,  continues  in  pos- 
session without  a  new  express  agreement,  or  any  claim  by  him 
to  be  exclusively  entitled  to  the  possession,  or  any  act  done  to  pre- 
vent a  joint  occupation  by  his  co-tenant,  the  latter  cannot  recover 
of  him  for  the  use  and  occupation  of  the  premises  after  the  close  of 
his  term.     Dresser  v.  Dresser,  40  Barb.  300. 
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The  rule  is  stated  in  Joslyn  v.  Joslyn^  9  Hun,  389,  an  action  for 
an  account,  to  be  that  the  right  of  a  recovery  of  a  tenant  against  his 
co-tenant  for  receiving  more  than  liis  share  of  the  rents  and  profits 
of  land,  is  limited  to  the  proportional  share  of  the  net  amount 
actually  received,  and  no  recovery  can  be  had  for  what  a  co-tenant, 
who  is  himself  in  possession  of  the  land,  takes  therefrom  and  applies 
to  his  own  use.  Where  a  co-tenant,  in  such  a  case,  rents  a  portion 
thereof  and  occupies  the  remainder,  it  rests  upon  the  party  bringing 
the  suit  to  show  the  net  amount  of  rent  received  by  the  defendant 
from  his  tenant,  and  in  the  absence  of  all  proof  on  the  subject  there 
is  no  proof  that  the  amount  thereof  is  equal  to  the  whole  annual 
value  of  the  premises  held  in  common.  The  statement  in  Roseboom 
V.  Roseboom,  15  Hun,  315,  is  tersely,  that  the  tenant  in  common  is 
liable  to  account  only  for  what  he  receives,  not  for  what  he  takes. 
Where  an  order  was  made  authorizing  a  receiver  to  rent  the  prem- 
ises 'pendente  lite  to  one  of  the  defendants,  it  was  enforced  by  the 
court,  and  the  proceeds  coming  to  defendant  applied  thereon. 
Fisher  v.  Hersey,  85  N.  Y.  633. 

§  1590.  Where  an  infant,  idiot,  lunatic,  or  liabitual  drunkard,  holds  real  prop- 
erty, in  joint  tenancy  or  in  common,  the  general  guardian  of  the  infant,  or  the 
committee  of  the  idiot,  lunatic,  or  habitual  drunkard,  may  apply  to  the  supreme 
court,  or  to  the  county  court  of  the  county,  or  to  a  superior  city  court  of  the  city, 
wherein  the  real  property  is  situated,  for  authority  to  agree  to  a  partition  of  the 
real  property. 

§  1591.  Such  an  application  must  be  by  a  petition,  which  must  describe  the  real 
property  proposed  to  be  partitioned;  must  state  the  rights  and  interests  of  the 
several  owners  thereof;  must  specify  the  particular  partition  proposed  to  be  made; 
and  must  be  verified  by  affidavit.  The  court  may  order  notice  of  the  application 
to  be  given  to  such  persons  as  it  thinks  proper. 

§1593.  \_Amended,  1886.]  If  after  due  inquiry  into  the  merits  of  the  application 
by  a  reference  or  otherwise,  the  court  is  of  the  opinion  that  the  interest  of  the  infant, 
or  of  the  idiot,  lunatic,  or  habitual  drunkard  will  be  promoted  by  the  partition,  it 
may  make  an  order  authorizing  the  petitioner  to  agree  to  the  partition  proposed, 
and  in  the  name  of  the  infant,  or  of  the  idiot,  lunatic,  or  habitual  drunkard,  to 
execute  releases  of  his  right  and  interest  in  and  to  that  part  of  the  property  which 
falls  to  the  shares  of  the  other  joint  tenants  or  tenants  in  common.  The  court 
may,  in  its  discretion,  for  the  furtherance  of  the  interests  of  said  infant,  idiot, 
lunatic,  or  habitual  drunkard,  direct  partition  to  be  so  made  as  to  set  off  to  him 
or  them  his  or  their  share  in  common  with  any  of  the  other  owners,  provided  the 
consent  in  writing  thereto  of  such  owners  shall  be  first  obtained. 

g  1593.  Releases  so  executed  have  the  samo  validity  and  effect,  as  if  they  were 
executed  by  the  person  in  whose  behalf  they  are  executed,  and  as  if  the  infant 
was  of  full  age,  or  the  idiot,  lunatic,  or  habitual  drunkard  was  of  sound  mind, 
and  competent  to  manage  his  affairs. 

§  1594.  The  people  of  tlie  State  may  be  made  a  party  defendant  to  an  action  for 
the  partition  of  real  property,  in  the  same  manner  as  a  private  person.     In  such 
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a  case,  the  summons  must  be  served  upon  the  attorney-general,  who  must  appear 
in  behalf  of  the  people. 

§  1595  An  exemplified  copy  of  the  judgment-roll,  or  of  the  final  judgment,  in 
an  action  for  partition,  may  be  recorded,  in  the  office  for  recording  deeds,  in  each 
county  in  which  any  real  property  affected  thereby  is  situated.  ' 

Appeals.  —  An  appeal  cannot  be  taken  to  the  court  of  appeals 
from  the  interlocutory  judgment  directing  a  sale  but,  on  final  judg- 
ment, the  interlocutor}'  judgment  may  be  reversed.  §§  1301,  1316, 
1317,  1337,  Code  Civil  Procedure ;  Beehe  v.  Oriffing,  6  N.  Y.  465 ; 
Cruger  v.  Douglass,  2  id.  571  ;  Tomphins  v.  Hyatt,  19  id.  534. 
An  appeal,  to  the  Court  of  Appeals,  on  the  question  as  to  whether  an 
actual  partition  or  sale  was  proper,  will  be  sustained  only  for  mani- 
fest error.     Scott  v.  Guernsey,  48  N.  Y.  106. 


CHAPTER    III. 

DOWER. 

The  right  of  dower  in  the  wife  is  said  to  be  one  of  great 
antiquity,  it  was  early  recognized  by  the  common  law,  and  finds 
a  place  in  the  earliest  statutes  of  this  State.  It  is  stated  in  Scrib- 
ner  on  Dower,  p.  58,  that  marriage  is  an  essential  prerequisite  to  the 
right  of  dower,  and  in  order  to  entitle  a  woman  to  this  provision 
she  must  answer  to  the  description  of  a  lawful  wife.  The  right  of 
dower  attaches  to  any  estate  of  which  the  husband  was  seized,  either 
in  deed  or  in  law,  at  some  time  during  coverture,  subject,  of  course, 
to  the  condition  that  the  wife  has  not  joined  in  alienating  it.  Any 
effectual  alienation  by  the  husband  before  marriage  prevents  the 
right  of  dower  from  attaching.  It  has  been  said  that  a  court  of  law 
will  not  set  aside  a  deed  executed  by  the  husband  before  the  marriage 
in  fraud  of  the  wife's  right  of  dower.  Baker  v.  Chase,  6  Hill,  482. 
But  the  contrary  is  held.  Youngs  v.  Garter,  1  Abb.  N.  C.  135 ; 
aflSrmed,  10  Hun,  194 ;  Babcock  v.  Babcock,  53  How.  97 ;  Swain  v. 
Perine,  5  Johns.  Ch.  482  ;  Pomeroy  v.  Pomeroy,  54  How.  228.  But 
after  marriage  it  is  not  in  the  power  of  the  husband  to  defraud  the 
wife.  The  inchoate  right  of  dower  which  existed  during  coverture 
becomes  perfected  upon  thb  death  of  the  husband,  and  she  then  has 
a  right  to  enter  upon  the  enjoyment  of  that  interest.  Dower  is  said 
to  be  the  adjunct  of  marriage  and  survivorship.  Schiffer  v.  Pruden, 
64  ]Sr.  Y.  47.      It  is  defined  in   Denton  v.  Hanry,  8  Barb.  618,  as 
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an  interest  in  lands  contingent  during  the  life  of  the  husband,  and 
attaclies  as  soon  as  there  is  concurrence  of  marriage  and  seizin,  and 
cannot  be  prejudiced  by  any  subsequent  act  of  the  husband.  Scoit 
V.  Howard,  3  Barb.  319.  Marriage,  seizin,  and  the  husband's  death 
are  requisite  to  consummate  the  right  of  dower.  Wait  v.  Wait,  4 
N.  T.  95.  A  widow  on  her  husband's  death  has  absolute  dower  in 
the  lands  of  which  he  died  seized,  and  this  right,  though  resting  in 
action,  is  liable  in  equity  for  indebtedness  and  is  assignable.  Payne 
V.  Becker,  13  "Week.  Dig.  441 ;  reversing  22  Hun,  28.  The  inchoate 
right  of  dower  is  no  part  of  the  married  woman's  separate  estate. 
Watson  V.  Church,  3  Hun,  80.  That  dower  attaches  at  time  of 
marriage  and  is  a  vested  right,  see  Lawrence  v.  Miller,  2  N.  Y.  250. 
It  is  a  positive  institution  of  law  incident  to  the  marriage  rela- 
tion. Moore  v.  The  Mayor,  8  IST.  Y.  110.  The  authorities  upon 
the  subject  of  the  nature  and  characteristics  of  dower  right  are 
collated ;  Opinion  by  Ruger,  Ch.  J.,  all  concurring  in  Witthaus  v. 
Sohacic,  105  N.  Y.  332,  where  it  is  held  -that  dower  is  not  an 
estate  or  interest  in  land  but  a  contingent  claim  arising  not  out  of 
contract  but  as  an  institution  of  law,  constituting  a  chose  in  action, 
incapable  of  transfer  by  grant  or  conveyance,  but  susceptible  during 
its  inchoate  state  only  of  extinguishment.  A  deed  by  the  wife  join- 
ing with  the  husband  operates  as  a  release  or  satisfaction  and  removes 
an  incumbrance  instead  of  transferring  an  interest.  See  Jones  v. 
Fleming,  104  N.  Y.  418 ;  Hinchcliffe  v.  Shea,  103  id.  153.  Witt- 
haus V.  Schenck,  supra,  was  followed  in  Asch  v.  Asch,  47  Hun,  286. 

It  is  said  by  the  codifiers  that  the  present  chapter  is  a  substitute  for  the 
four  methods  heretofore  existing,  to  which  a  widow  claiming  dower 
might  resort,  viz.:  1.  An  action  of  ejectment  for  dower  brought 
against  the  person  in  possession,  in  which  after  her  title  has  been  estab- 
lished, her  portion  was  admeasured  2.  Proceedings  for  the  admeas- 
urement of  dovror  to  be  taken  in  the  Supreme  Court,  a  County  Coui-t 
or  a  Superior  City  Court,  or  before  a  surrogate  against  the  tenant  of 
the  freehold,  and  to  be  followed,  if  necessary,  by  an  action  of  eject- 
ment for  the  portion  so  admeasured.  3.  A  suit  in  equity  in  which 
both  the  right  of  the  plaintiff  and  the  portion  to  be  assigned  her 
were  to  be  determined.  4.  An  action  for  the  admeasurement  of 
dower.  The  inchoate  right  of  dower  is  deemed  a  subsisting  and 
valuable  interest.     Staele  v.   Ward,  30  Hun,  555. 

Mights  of  the  widow  when  entitled  to  dower. — The  widow  cannot 
retain  possession  after  the  forty  days  of  quarantine  has  expired,  until 
dower  is  assigned  ;    she  must  proceed  for  that  purpose.     Jackson  v. 
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Doncighy,  7  Johns.  247 ;  Corey  v.  People,  45  Barb.  263.  She  is 
not,  by  virtue  of  her  dower  right,  a  tenant  in  common.  Wood  v. 
Clute,  1  Sandf.  Ch.  349.  She  has  no  estate  in  the  lands  after  assign- 
ment of  dower.  Green  v.  Putnam,  1  Barb.  500 ;  Scott  v.  Howard, 
3  id.  319  ;  Ash  v.  Vooh,  3  Abb.  389 ;  Kyle  v.  Kyle,  3  Hun,  458. 
To  entitle  the  widow  to  dower,  she  must  show  a  seizin  of  the  hus- 
band during  coverture.  Poor  v.  Horton,  15  Barb.  485.  An  instan- 
taneous seizin,  of  which  the  husband  is  immediately  divested,  is  not 
sufficient.  Storto  v.  Tefft,  15  Johns.  438  ;  Cunningham,  v.  Knight, 
1  Barb.  399.  Possession  by  the  husband  \%  prima  facie  evidence  of 
seizin.  Sitzer  v.  Waltermire,  5  Cow.  299 ;  S.  C,  7  id.  353.  A  wid- 
ow's dower  right,  although  not  admeasured,  is  an  absolute  right 
which  is  assignable,  and  where  she  assigns,  taking  back  a  mortgage 
on  the  land,  her  equities  are  the  same  as  if  she  had  conveyed  the 
land  and  taken  back  a  mortgage  for  the  purchase-price.  Pope  v. 
Mead,  99  N.  Y.  201 ;  same  principle,  Bostwick  v.  Beach,  100  id. 
414.  See,  however,  Sayles  v.  Baylor,  5  State  Rep.  816 ;  citing  2 
ISr.  Y.  245  ;  8  id.  110 ;  98  id.  186,  to  the  point  that  before  assign- 
ment, a  widow's  dower  is  not  the  subject  of  side  under  execution. 

Where  a  husband  is  seized  of  a  vested  remainder,  expectant  upon 
an  estate  for  life,  subject  to  be  defeated  by  Ids  own  death  prior  to 
that  of  the  tenant  for  life,  and  he  purchases  the  life  estate,  this  is 
such  a  seizin  as  entitles  his  wife  to  dower,  subject  to  be  defeated  by 
his  death  before  that  of  the  life  tenant.  House  v.  Jackson,  50  N. 
Y.  161  ;  Powers  v.  Jackson,  57  id.  654.  A  woman  married  abroad, 
even  before  the  naturalization  of  her  liusband,  becomes  entitled  to 
dower  if  he  subsequently  becomes  naturalized  here,  although  she  did 
not  follow  him  to  this  country.     Burton  v.  Burton,  1  Keyes,  359. 

The  marriage  within  the  State  of  a  woman  with  a  man  who  has 
been  divorced  for  his  own  adultery,  the  former  wife  of  the  man  be- 
ing Uving  at  the  time  of  such  marriage,  is  void,  and  she  is  not  en- 
titled to  dower  in  his  property.  Cropsy  v.  Ogden,  11  N.  Y.  228. 
The  husband  must  have  been  seized  of  an  estate  of  inlieritance  to 
entitle  a  widow  to  dower,  a  reversion  in  fee  or  a  vested  remainder  is 
not  sufficient.  Durando  v.  Durando,  23  N.  Y.  331.  The  joinder 
of  a  wife  with  her  husband  in  a  conveyance  operates  as  a  release  of 
her  future  contingent  right  of  dower,  in  aid  of  the  title  or  lien  so 
created,  and  so  long  as  the  title  remains  outstanding,  she  caimot 
claim  dower  ;  but  when  the  conveyance  is  defeated  by  sale  under  a 
prior  incumbrance,  the  wife  is  restored  to  the  original  position,  and 
may,  after  the  death  of  her  husband,  recover  dower  in  the  lands 
20 
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after  satisfaction  of  lien  created  by  her  conveyance.     Hincholiffe  v. 
Shea,  103  N.  Y.  153. 

The  widow  is  not  entitled  to  dower  in  her  husband's  estate  for  the 
life  of  another ;  Gillis  v.  Brown,  5  Cow.  588  ;  nor  in  a  vested 
remainder  in  fee  belonging  to  the  husband,  limited  on  a  precedent 
remainder  ;  Green  v.  Putnam,  1  Barb.  500  ;  or  in  property  devised 
to  another  during  her  widowhood ;  Beckman  v.  Hudson,  20  Wend. 
53 ;  nor  of  a  mere  trust  estate  conveyed  to  her  husband  for  a  spe- 
cific purpose.  Cooper  v.  Whiting,  3  Hill,  95 ;  Germond  v.  Jones, 
2  id.  569.     See  Terrett  v.  Crombie,  6  Lans.  82. 

Nor  in  lands  for  which  her  husband  holds  a  contract  of  sale  if  he 
alien  during  coverture.  Hi^ks  v.  Stebbins,  3  Lans.  39.  Where 
land  is  limited  over  to  another  by  way  of  executory  devise  in  case 
of  the  death  of  the  first  taker  without  lawful  issue,  the  widow  of 
the  latter  is  not  entitled  to  dower  therein.  Weller  v.  Weller,  28 
Barb.  588.  Until  it  has  been  determined  whether  a  parcel  shall  be 
set  off  to  a  widow  or  a  sale  had,  her  right  beyond  mesne  profits  re- 
mains a  mere  naked  and  inchoate  life  estate  and  terminates  on  her 
death,  notwithstanding  prior  service  of  notice  by  her  to  accept  a 
gross  sum  in  lieu  of  dower.  McKeen  v.  Fish,  33  Hun,  28  ;  affirmed, 
98  ]Sr.  Y.  645. 

A  former  wife  is  not  entitled  to  dower  in  land  acquired  by  the 
husband  after  a  divorce  on  the  ground  of  his  adultery.  Kade  v. 
Lauber,  48  How., 382.  Where  the  wife  joins  with  the  husband  in 
conveying  land  to  trustees  to  sell  she  is  not  entitled  to  dower  in  par- 
cels sold  or  contracted  to  be  sold  at  the  time  of  his  death.  Hawley 
V.  James,  6  Paige,  318,  453 ;  Hloks  v.  Stebhins,  3  Lans.  39.  When 
lands  are  taken  for  public  use  and  the  value  of  the  entire  fee  is  paid 
him,  the  wife's  possibility  of  dower  is  defeated.  Moore  v.  The 
Mayor,  8  IST.  Y.  110 ;  Matter  of  Cent/ral  Park,  16  Abb.  56. 

The  rule  that  dower  upon  dower  cannot  be  allowed  does  not  apply 
where  dower  has  not  been  actually  assigned  to  the  prior  doweress.  In 
such  case  the  widow  of  the  subsequent  owner  is  entitled  to  dower 
in  the  whole  premises.  Ehoood  v.  Kloch,  13  Barb.  50.  Contra, 
Matter  of  Cregier,  1  Barb.  Ch.  598.  For  decisions  relating  to  dower 
upon  dower,  see  Reynolds  v.  Reynolds,  5  Paige,  161 ;  Safford  v. 
Safford,  7  id.  259;  Dunham  v.  Osborn,  1  id.  634.  A  widow's 
dower  in  an  equity  of  redemption  under  a  mortgage  made  before 
marriage  is  liable  to  be  defeated  by  enforcement  of  the  mortgage. 
VanDuyne  v.  Thayre,  14  Wend.  233 ;  S.  C,  19  id.  162.  Where  a 
reservation  of  perpetual  rent  is  made,  the  widow  has  dower  in  it  as 
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an  incorporeal  hereditament ;  but,  where  rent  may  be  discharged  by 
the  payment  of  a  gross  sum,  right  of  dower  is  defeated.  Moriarta 
V.  MoRae,  10  State  Eep.  631. 

A  release  of  the  equity  of  redemption  is  equivalent  to  foreclosure 
and  defeats  dower.  Jackson  v.  Dewitt,  6  Cow.  316.  A  widow  is 
not  entitled  to  dower  in  land  conveyed  to  the  husband  during  cover- 
ture as  against  his  simultaneous  mortgage  for  the  purchase-money, 
whether  to  tlie  grantor  or  a  third  party.  Kittle  v.  Yan  Dyck,  1 
Sandf.  Oil.  76.  It  is  said  in  Cunningham  v.  Knight,  1  Barb.  399, 
but  questioned  in  Blydenhurgh  v.  Northrop,  13  How.  289,  that 
where  one  receives  a  deed  and  gives  a  mortgage  for  the  purchase- 
money  and  afterward  marries,  his  wife  has  no  right  of  dower.  A 
wife  is  not  entitled  to  dower  in  a  surplus  arising  from  a  sale  on  fore- 
closure of  a  mortgage  executed  by  her  husband  and  herself  if  the 
husband  died  after  the  sale  was  confirmed.  Frost  v.  Peacock,  4 
Edw.  678.  Where  specific  performance  was  decreed  against  the 
vendor's  widow,  who  was  also  sole  devisee,  held,  that  she  was 
not  entitled  to  dower.  Myers  v.  DeMier,  52  N.  Y.  647.  Where 
an  infant  unites  with  her  husband  in  conveying  land  subject  to 
a  purchase-money  mortgage,  which  mortgage  the  grantee  purchases 
and  takes  an  assignment  of,  the  mortgage  is  not  merged  in  the 
interest  of  the  grantee,  and  the  wife  is  not  entitled  to  dower  to  the 
extent  of  the  mortgage.  DeLisle  v.  Heris,  25  Hun,  485.  The 
widow  does  hot  lose  her  dower  in  surplus  after  foreclosure,  by  fail- 
ure to  assert  her  claim,  where  the  person  to  whom  such  surplus  has 
been  paid  has  not  been  induced  to  take  any  action  or  part  with  any 
thing,  and  has  sustained  no  injury  by  the  widow's  neglect.  Mat- 
thews V.  Duryea,  45  Barb.  69 ;  aflirmed,  4  Iveyes,  425.  A  widow 
may  be  endowed  out  of  an  equity  of  redemption,  which  was  vested 
in  her  husband  at  the  time  of  her  marriage.  Ooles  v.  Coles,  15 
Johns.  319;  Denton  v.  Nanny,  8  Barb.  618;  Titus  v.  Neilson,  5 
Johns.  Ch.  452  ;  Van  Duyne  v.  Thayre,  14  Wend.  233  ;  S.  C,  19 
id.  162  ;  Bell  v.  Mayor,  10  Paige,  49.  The  widow  is  entitled  to 
dower  in  Lmds  of  which  her  husband  died  seized,  though  at  his 
decease  there  was  an  outstanding  mortgage  for  the  whole  of  the 
purchase-money,  which  was  subsequently  paid  off  by  a  tenant  hold- 
ing under  a  release  from  her  husband's  heir  at  law.  Hitchcock  v. 
Harrington,  6  Johns.  290.  See  Collins  v.  Torry,  7  Johns.  278 ; 
Coales  V.  Cheever,  1  Cow.  460  ;  Banyan  v.  Stewart,  12  Barb.  547; 
Wheeler  v.  Morris,  2  Bosw.  524.  Where  a  husband  releases  his 
equity  of  redemption  in  morcgaged  premises,  the  wife  is  entitled 
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to  dower  in  the  land,  after  deducting  the  mortgage.  Swaine  v. 
Ferrine,  5  Johns.  482 ;  Hale  v.  James,  6  Johns.  Ch.  258.  The 
widow  is  entitled  to  dower  in  incumbered  property,  according  to  its 
value,  at  the  time  of  her  husband's  death.  Evertson  v.  Taj>pen,  5 
Johns.  Ch.  497. 

Where  the  deed  and  mortgage  are  simultaneously  made  for  pur- 
chase-money, the  widow  only  takes  dower  in  the  equity.  Stow  v. 
Tifft,  15  Johns.  458 ;  Jaohson  v.  Bewitt,  6  Cow.  316 ;  Mills  v. 
Van  Voorhis,  20  N.  Y.  412;  White  v.  Button,  37  Hun,  556. 
A  widow  is  entitled  to  grains  and  fruits  ungathered  at  the  time  of 
assignment  of  dower ;  but  if  dower  has  not  been  assigned,  and  she 
takes  them,  she  is  liable  to  the  heir  and  cannot  retain  a  third  either 
as  doweress  or  distributee.     Kain  v.  Fisher,  6  JST.  Y.  597. 

Under  the  Revised  Statutes,  the  widow  is  held  to  be  entitled  to 
equitable  dower  in  the  descendible  equitable  interest  of  the  husband, 
which  belonged  to  him  at  the  time  of  his  death,  as  land  which  he 
liad  paid  for  but  of  which  he  had  received  no  conveyance;  or  of 
land  which  he  had  paid  for  and  the  deed  had  been  taken  by  another. 
Haioley  v.  James,  6  Paige,  318,  453.  The  plaintiff,  to  maintain  an 
action  for  dower,  need  not  show  that  the  husband  went  into  actual 
possession.  Where  no  adverse  possession  is  shown,  a  title  vested 
in  him  will  constitute  such  seizin  as  the  law  requires.  Mclntyre  v. 
Gostello,  47  Hun,  288.  A  widow,  who  was  also  executrix,  was  cm- 
powered  by  the  will  to  sell  the  land,  but  she  suffered  it  to  be  sold 
under  a  mortgage,  and  became  the  purchaser  in  her  own  right  and 
sold  it.  Meld,  that,  though  liable  to  account  as  trustee  for  the  ]5ro- 
ceeds,  she  was  entitled  to  her  dower.  Evertson  v.  Tappen,  5  Johns. 
Ch.  497.  The  statute  provides  that  the  wife  is  not  entitled  to  dower 
in  lands  mortgaged,  when  purchased  for  the  purchase-money,  as 
against  the  mortgagee,  and  that  claiming  under  him  does  not  affect 
her  right  of  dower  in  the  equity  of  redemption.  Blydenhurgh  v. 
Northrop,  13  How.  289  ;  Mills  v.  Van  Voorhees,  20  N.  Y.  412. 
The  wife  joining  with  the  husband  in  a  mortgage  only  operates  to 
extinguish  her  dower  as  against  the  mortgagee  ;  if  slie  survives  her 
husband  it  does  not  affect  her  contingent  right  of  dower  in  the 
equity  of  redeniption.     Hawley  v.  Bradford,  9  Paige,  200. 

One  being  seizfed  of  land  subject  to  a  mortgage,  which  had  not 
been  executed  by  the  wife,  conveyed  to  another,  his  wife  joining 
with  him  ;  the  grantee  then.reconveyed  to  the  grantor.  Held,  that  the 
widow's  dower  was  limited  to  tlie  equity.  Hoogland  v.  Watt,  2 
Sandf.  Ch.  14s.     A  wife's  inchoate  right  of  dower  is  superior  to  the 
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equity  of  one  who  has  loaned  money  upon  mortgage  to  the  husband, 
deceased,  by  a  false  representation  that  he  was  unmarried,  and  this, 
although  the  money  was  used  to  pay  off  a  prior  mortgage.  West- 
fall  V.  Winse,  7  Abb.  N.  C.  236.  A  wife  takes  dower  in  the 
mortgaged  premises  subordinate  to  the  power  of  sale  in,  as  well  as 
the  lien  of,  a  purchase-money  mortgage  in  which  she  did  not  join. 
BrackeU  v.  Baum,  50  iT.  Y.  8.  There  may  be  dower  in  lands  held 
at  any  time  during  coverture  by  the  husband  and  others  as  tenants 
in  common.  Smith  v.  Smith,  6  Lans.  313.  The  widow  of  a  de- 
ceased partner  is  entitled  to  dower  in  a  moiety  of  lands  held  by  two 
in  common.  Hawley  v.  James,  5  Paige,  451.  An  ante-nuptial 
agi'eement  by  a  woman  that  she  will  not  claim  her  dower  in  the 
event  of  her  intended  marriage  is  contrary  to  public  policy,  and, 
unless  founded  upon  the  consideration  of  some  provision  for  her  in 
lieu  of  dower,  will  be  ineffectual  both  at  law  and  in  equity.  Curry 
T.  Curry,  10  Hun,  366.  The  widow  of  a  mortgagor  was  made  a 
party  in  foreclosure,  and  answered  and  submitted  to  the  decree  of 
the  court.  Held,  that  she  was  entitled  to  the  use  of  one-third  of  the 
surplus  money  after  deducting  the  mortgage  debt  as  dower.  Tabele 
V.  Tahele,  1  Johns.  Oh.  45.  If  the  husband  purchase  the  share  of  a 
tenant  in  common,  pending  proceedings  for  a  partition  which  result 
in  a  sale,  his  widow  is  entitled  to  dower  in  his  proportion  of  the 
proceeds.      Church  v.  Church,  3  Sandf.  Ch.  434. 

Where  two  tenants  in  common  having  made  a  parol  partition,  one 
of  them  having  sold  his  portion,  the  other  joined  in  the  conveyance 
to  the  purchaser,  this  is  not  sufficient  to  oust  the  widow  of  the 
former  of  her  dower  in  the  whole  of  the  land  so  conveyed.  Dolf  \. 
Bassett,  15  Johns.  21.  See,  however,  where  conveyance  was  followed 
by  possession  to  the  contrary.  Totten  v.  Stuyvesant,  3  Edw.  500 ; 
Jackson  v.  .Edwards,  7  Paige,  386.  A  widow  is  entitled  to  dower 
in  lands  which  she  had  united  with  her  husband  in  conveying  to 
another,  on  the  deed  being  declared  fraudulent  aa  to  creditors. 
Moloney  v.  Horan,  49  N.  T.  111. 

Where  lands  are  sold  for  the  payment  of  debts,  one-third  of  the 
gross  amount  is  to  be  invested  for  the  widow,  and  she  is  entitled  to 
one-third  of  the  interest  on  the  purchase-money  from  the  day  of 
sale.  Higbie  v.  Westlahe,  14  N.  Y.  281.  Where  the  husband  aliens 
in  his  life-time,  the  wife  is  only  entitled  to  dower  according  to 
the  value  of  the  property  at  the  time  of  the  alienation.  Hale  v. 
James,  6  Johns.  Ch.  258 ;  Walker  v.  Schuyler,  10  Wend.  480; 
Humphrey  v.  Phinney,  2  Johns.  484 ;  3or Chester  r.  Coventry,  li 
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id.  510;  Shaw  v.  White,  13  id.  179  ;  Paries  v.  Hardy,  4^Bi-&M..  15; 
Marble  v.  Lewis,  53  Barb.  432. 

Where  the  wife  gave  a  release  of  dower  to  a  divorced  husband, 
held,  valid  against  a  mortgagee  with  notice  of  the  fact ;  Savage  v. 
Crill,  19  Hun,  4  ;  affirmed,  80  N.  T.  630  ;  but,  during  coverture,  a 
married  woman  cannot  alien  or  bind  her  right  of  dower  as  such  to  a 
stranger;  Marvin  v.  Smith,  46  N.  T.  571;  Merchants''  Bank  v. 
Thompson,  55  id.  7;  Elmendorf  v.  Lookwood,  57  id.  322;  or  to 
her  husband.  Oraham  v.  Van  Wyck,  14  Barb.  531 ;  White  v. 
Wager,  25  JST.  T.  328 ;    Winans  v.  Peebles,  32  id.  423. 

A  wife  has  no  estate  in  the  lands  of  her  husband  during  his  life 
which  she  can  convey.  Her  inchoate  right  of  dower  is  but  a  con- 
tingent claim,  incapable  of  transfer  by  grant  or  conveyance,  but  sus- 
ceptible only  during  its  inchoate  state  or  extinguishment.  Such  an 
extinguishment  can  only  be  effected  by  a  conveyance  to  the  grantee 
of  the  husband.  "Where,  therefore,  the  wife  joins  with  the  husband 
in  a  conveyance  of  his  lands,  this  does  not  constitute  her  a  grantor 
of  the  premises,  or  vest  in  the  grantee  any  other  or  greater  estate 
than  there  is  derived  from  the  conveyance  of  the  husband.  Witthaus 
V.  Schach,  105  N.  Y.  332.  The  wife  cannot  effectually  release  her 
right  of  dower  to  a  stranger ;  a  release  to  one  not  in  possession  of  or 
having  a  vested  right  in  the  premises,  is  void.  The  fact  that  the  in- 
strument runs  to  the  children  of  the  husband  does  not  effect  a  release. 
A  release  to  her  husband  would  not  be  valid  ;  she  can  only  release 
by  joining  in  conveyance  with  her  husband.  Armstrong  v.  Arm- 
strong, 1  State  Rep.  529.  The  widow  of  a  vendee,  who  has  paid 
part  of  the  purchase-money  for  lands,  is  entitled  to  dower  subject  to 
the  Hen  of  the  vendor  for  the  purchase-money,  and  with  the  equit- 
able right  to  have  her  husband's  personal  estate  applied  on  the  pur- 
chase-money. Williams  v.  Kinney,  43  Hun,  1.  The  court  will  not 
revive  a  satisfied  mortgage  for  the  purpose  of  limiting  the  widow's 
dower  to  the  remaining  equity.  Everson  v.  MoMullen,  42  Hun, 
369 

What  bars  dower. —  Under  the  Revised  Statutes  the  adultery  of  the 
wife  bars  dower  only  where  there  is  a  decree  of  divorce.  Reynolds  v. 
Reynolds,  24  Wend.  193  ;  Oooper  v.  Whitney,  3  Hill,  95 ;  Schiffer 
v.  Pruden,  7  J.  &  S.  167 ;  Pitts  v.  Pitts,  52  N.  Y.  693 ;  Fundle 
V.  Van  In  Wegan,  9  Civ.  Pro.  328.  The  forfeiture  is  not  a  conse 
qnence  of  the  offense  but  of  the  judgment  founded  thereon  ;  and 
where,  in  an  action  of  divorce  a  vinculo,  brought  by  a  husband 
against  the  wife,  the  referee  found  the  wife  guilty  of  adultery,  but 
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also  found  the  husband  guilty  of  the  same  offense,  and  a  judgment 
was  entered  dismissing  the  complaint,  held,  tliat  the  wife  had  not 
lost  her  right  of  dower.    Sohiffer  v.  Pruden,  64  N.  Y.  47. 

A  divorce  a  mensa  et  thoro  does  not  bar  the  right  of  dower.  Day 
V.  West,  2  Edw,  Ch.  292.  A  divorce  dissolving  the  marriage  for 
the  husband's  adultery  does  not  bar  the  wife's  right  of  dower.  An 
absolute  divorce,  for  causes  arising  after  the  marriage,  is  governed 
by  statute ;  it  is  prospective  in  its  operation,  and  has  no  other  efiEect 
upon  the  marriage  relation  than  such  as  is  declared  by  statute.  Wait 
V.  Wait,  4  N".  Y.  95  ;  Forrest  v.  Forrest,  6  Duer,  102.  The  same 
rule  applies  in  case  of  limited  divorce.  Grain  v.  Gavana,  62  Barb. 
109.  A  marriage  within  this  State,  of  a  woman  with  a  man  who 
has  been  divorced  for  his  own  adultery,  the  former  wife  being  living 
at  the  time  of  such  marriage,  is  void,  and  she  is  not  entitled  to 
dower  in  his  property.     Gropsy  v.  Ogden,  11  N.  Y.  228. 

A  wife  who  has  obtained  a  divorce  in  her  favor  is  entitled,  not- 
withstanding her  marriage,  upon  her  former  husband's  death,  to 
dower  in  his  real  property,  and  to  one-third  of  his  personal  prop- 
erty ;  Yan  Voorhis  v.  Brintnall,  23  Hun,  260 ;  reversed  on  other 
grounds,  86  N.  Y.  18 ;  but  a  woman  divorced  a  vinculo  for  the 
adultery  of  her  husband,  is  not  entitled  to  dower  in  lands  of  which 
he  became  seized  after  divorce ;  otherwise,  however,  as  to  lands  of 
whicli  he  was  seized  during  coverture  and  previous  to  the  divorce. 
Kade  v.  Lauher,  16  Abb.  (N.  S.)  288.  The  provision  of  section 
1759,  subdivision  4,  is  as  follows:  "  Where  final  judgment  is  rendered 
dissolving  the  marriage,  the  plaintiff's  inchoate  right  of  dower  in 
any  real  property  of  which  the  defendant  then  is  or  was  theretofore 
seized,  is  not'  affected  by  the  judgment."  A  feme  covert  is  not 
barred  of  her  right  of  dower  by  joining  with  her  husband  in  a  con- 
veyance if  she  were  a  minor  at  the  time  of  the  acknowledgment. 
Priest  V.  GuTnmings,  16  Wend.  617;  Sanford  v.  McLean,  3  Paige, 
117;  Gunningham  v.  Knight,  1  Barb.  399  ;  Sherman  v.  Garfield, 
1  Den.  329. 

But  where  a  married  woman  of  full  age  unites  with  her  husband 
in  a  conveyance  oi  real  property  in  which  she  is  entitled  to  dower, 
it  operates  as  an  extinguishment  of  her  right  not  only  as  to  the 
grantee  and  his  successors  in  interest,  but  also  as  to  third  persons. 
Elmendorf  v.  Lockwood,  4  Lans.  393 ;  S.  C,  67  N.  Y.  322 ;  Gilli. 
Ian  V.  Swift,  14  Hun,  574.  A  sale  under  a  judgment  obtained 
before  the  marriage  will  divest  the  wife's  right  of  dower.  Sanford 
V.  McLean,  8  Paige,  117.    But  where  a  husband  has  conveyed  his 
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real  estate  in  trust,  a  subsequent  mortgage  executed  by  himself  and 
wife,  in  which  the  trustee  did  not  join,  does  not  affect  the  wife's 
right  of  dower.     Marvin  v.  Smith,  40  N.  Y.  571. 

Where  the  widow  received  compensation  for  her  dower  in  other 
lands,  which  she  accepts  as  a  satisfactory  equivalent,  she  cannot 
claim  dower,  especially  after  lapse  of  time  in  which  the  lands  as  to 
which  she  claims  dower  have  been  improved.  Jones  v.  Powell,  6 
Johns.  Ch.  194.  Where,  on  a  sale  under  a  surrogate's  order,  the 
executrix  and  widow,  with  knowledge  of  the  sale,  remained  silent, 
she  was  held  estopped  as  to  dower,  the  terms  of  sale  having  been 
for  a  clear  title.     DougKerey  v.  Tojyping,  4  Paige,  94. 

And  where  a  testator,  by  will,  authorized  his  executors  to  sell  his 
real  estate  and  allow  the  widow  the  use  of  one-third  of  the  proceeds 
of  the  sale,  and  on  such  sale  the  widow  accepted  and  enjoyed  the 
proceeds  of  the  sale  for  a  number  of  years,  held,  she  was  estopped 
from  setting  up  any  claim  to  dower  in  the  premises  in  the  hands 
of  an  innocent  grantee  who  was  permitted  to  receive  title  in  her 
presence  and  with  the  assurance  that  her  dower  was  extinguished ; 
her  acts  operate  as  an  estoppel.  Wood  v.  Seely,  32  N.  Y.  105. 
Sale  in  partition  extingnishes  the  inchoate  right  of  dower  of  the 
wife,  whether  she  be  an  adult  or  an  infant.  Jackson  v.  Edwards, 
1  Paige,  386.  But  not  unless  she  is  a  party  to  the  action.  Van 
Gelder  v.  Post,  2  Edw.  577.  A  judgment  against  a  husband,  recov- 
ered after  marriage,  will  be  a  lien  subordinate  to  the  wife's  right  of 
dower ;  such  right  attaches  to  a  surplus  in  the  same  manner  that 
judgments  do.     N.  Y.  Life  Ins.  Co.  v.  Mayer,  12  State  Pep.  119. 

The  wife  inust  also  be  a  party  in  foreclosure,  in  order  to  bar  her 
dower.  Mills  v.  Van  Voorhis,  20  N.  Y.  412.  Where  the  wife 
agreed  to  accept  an  annuity  in  satisfaction  for  her  maintenance  and 
dower,  if  the  agreement  is  violated  by  the  husband,  dower  is  not 
bai-red.  Day  v.  West,  2  Edw.  592.  An  ante-nuptial  agreement  for 
a  settlement,  not  carried  into  effect  by  the  husband  in  his  life-time, 
is  not  a  bar  of  the  wife's  dower.  Pierce  v.  Pierce,  9  Hun,  50 ;  S. 
C,  71  N.  Y.  154.  Nor  is  an  agreement  with  her  husband  that,  in 
consideration  of  her  enjoyment  of  her  separate  property,  she  should 
relinquish  dower,  a  bar.     Townsend  v.  Townsend,  2  Sandf.  711. 

A  widow's  receipt  for  years  of  one-third  of  the  rents  reserved  on 
her  husband's  demise  will  not  bar  her  dower.  Ellicott  v.  Mosier,  7 
N".  Y.  201.  A  statutory  foreclosure  and  sale  under  a  purchase- 
money  mortgage  bars  the  wife's  right  of  dower,  although  she  did 
not  join  in  the  mortgage.     Brackett  v.  Baum,  50  IST.  Y.  8.     Tiio 
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recital  that  a  mortgage  was  given  for  purchase-money,  if  untrue  in 
fact,  will  not  bar  the  wife's  right  of  dower.  Taylor  v.  Post,  30 
Hun,  446.  A  quit-claim  or  release  by  a  married  woman  to  a  stranger 
to  the  title  is  insufficient  to  divest  her  of  her  right  of  dower.  Mer- 
chants' Bank  V.  Thompson,  55  N.  Y.  7.  But  it  seems  an  effectual 
release  of  dower  may  be  made  to  a  tenant  for  life,  remainderman  or 
other  owner  of  less  than  the  legal  fee.  Elmendorf  v.  LocTcwood, 
57  N.  Y.  322. 

Dower  cannot  be  barred  by  the  wife's  agreement,  in  articles  of 
separation,  to  release  her  dower  in  her  husband's  land,  although  she 
accepts  the  pecuniary  provision  thereby  made  for  her  maintenance. 
Guidet  V.  Brown,  3  Abb.  N.  C.  295.  The  dower  of  a  wife  in 
mortgaged  premises  is  not  barred  by  a  foreclosure  in  which  the 
only  allegation  was  that  she  claimed  an  interest  subsequent  to  the 
mortgage,  when  she  was  the  wife  of  the  mortgagor  when  the  mort- 
gage was  executed.  Ocumpaugh  v.  Wing,  12  Week.  Dig.  566.  A 
wife  of  a  part  owner,  who  was  a  party  in  partition,  is  barred  by 
the  decree,  although  the  husband  died  before  judgment.  Jordan 
V.  Van  Epps,  85  N.  Y.  427.  But  a  partition  in  which  the  widow 
appeared  and  claimed  dower,  but  no  decree  was  made  granting  dower 
to  her,  was  held  not  a  bar.     Matter  of  Hughes,  3  Eedf.  18. 

Where  a  deed  from  husband  to  wife  is  declared  to  be  fraudulent  as  to 
his  creditors,  and  a  sale  is  ordered,  this  does  not  divest  her  inchoate 
riglit  of  dower  ;  the  court  cannot  direct  a  payment  to  her  out  of  the 
proceeds,  of  the  estimated  value  of  her  interest.  Lowry  v.  Smith,  9 
Hun,  514.  A  widow  may  maintain  an  action  to  set  aside  a  deed  of  trust 
for  the  benefit  of  creditors,  executed  by  himself  and  her  husband, 
on  the  ground  of  fraudulent  representations.  Wittha-us  v.  Schaok, 
24  Hun,  328.  Where  a  deed  is  declared  void  the  release  by  the 
grantor's  wife  of  her  right  of  dower  fails,  as  being  to  a  stranger  to 
the  title.  Hammond  v.  Pennock.  5  Lans.  358  ;  S.  C.  affirmed,  61 
N.  Y.  145. 

An  ante-nuptial  contract  bars  dower,  but  it  will  be  rigidly  scruti- 
nized and  held  void  if  procured  by  deception  or  false  pretenses ; 
the  burden  of  showing  good  faith  is  clearly  on  the  husband,  where 
the  provision  made  is  disproportionate  and  inadequate.  Pierce  v. 
Pierce,  71  N.  Y.  154.  See  Curry  v.  Curry,  10  Hun,  366.  Will- 
ful desertion  and  absence  of  a  wife  from  her  husband,  for  which  he 
has  procured  an  absolute  divorce  in  another  State,  which  is  valid, 
and  effectual  against  the  wife,  will  deprive  her  of  dower.  Yan  Cleaf 
V.  Burns,  43  Hun,  461. 
31 
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Provision  in  lieu  of  dower.  —  The  claim  of  dower  is  to  be  favored, 
and  the  presumption  is  that  a  provision  in  the  will  not  expressed  to  be 
in  lieu  of  dower  was  intended  as  a  bounty.  Leonard  v.  Steele,  4  Barb. 
20.  A  legacy  to  a  wife  not  expressly  declared  to  be  in  lieu  of  dower 
will  not  be  so  intended,  unless  such  intent  can  be  deduced  by  clear 
and  manifest  implication  from  the  provisions  of  the  will.  The  claim 
of  dower  must  be  inconsistent  with  the  will  and  repugnant  to  its 
dispositions,  and  such,  as  if  admitted,  would  disturb  the  will.  Adsit 
V.  Adsit,  2  Johns.  Ch.  448.  A  devise  of  a  testator's  whole  estate 
to  his  widow  for  life,  with  remainder  over,  is  not  a  provision  in  lieu 
of  dower,  unless  such  intention  can  be  implied  from  other  terras  of 
the  will,  and  the  widow  may  take  one-third  of  the  estate  as  doweress, 
and  the  residue  as  devisee.  Lewis  v.  Smith,  9  K".  Y.  502.  In  order 
to  render  a  claim  for  dower  barred  by  acceptance  of  a  provision 
under  a  will,  it  must  be  the  manifest  intention  of  the  testator  that 
the  provision  should  be  received  in  lieu.  Jackson  v.  Churchill,  7 
Cow.  287.  To  bar  the  widow  of  dower  by  implication,  where  the 
testator  has  not  in  terms  declared  his  intention  on  the  subject  in  his 
will,  the  provisions  of  the  will,  or  some  of  them,  must  be  absolutely 
inconsistent  with  her  claim  of  dower.  Sanford  v.  Jackson,  10 
Paige,  266. 

A  testamentary  provision  of  the  husband  for  the  wife  will,  if 
accepted  by  her,  be  a  legal  as  well  as  equitable  bar  of  dower  in  all 
cases  where  it  appears  expressly,  or  by  clear  implication,  to  have 
been  given  in  lieu  of  that  right,  but  not  otherwise.  Van  Orden  v. 
Yan  Orden,  10  Johns.  30  ;  Kennedy  v.  Mtlls,  13  Wend.  553  ;  Bull 
V.  Church,  5  Hill,  206 ;  Wood  v.  Wood,  5  Paige,  601 ;  Fuller  v. 
Yates,  8  id.  329 ;  Smith  v.  Kniskern,  4  Johns.  Ch.  9 ;  Ym^non  \. 
Vernon,  1  Lans.  492 ;  Rathhone  v.  Dyckman,  3  Paige,  9  ;  Havens 
V.  Havens,  1  Sandf.  Ch.  324;  Mills  v.  Mills,  2S  Barb.  45i ;  Stew- 
art V.  McMartin,  5  id.  438  ;  Lrving  v.  Dekaij,  9  Paige,  521. 

A  competent  certain  provision  settled  upon  an  infant,  in  lieu  of 
dower,  is  an  equitable  bar  to  dower,  but  the  provision  must  be  as 
beneficial  to  her,  and  as  certain,  as  that  required  to  make  a  legal 
jointure  a  bar  under  the  statute.  McOartee  v.  Teller,  2  Paige,  511 ; 
S.  C,  8  Wend.  26Y.  See  Hawley  v.  James,  5  Paige,  318;  S.  C,  16 
Wend.  61.  A  provision  in  lieu  of  dower,  if  accepted,  bars  the 
wife's  dower  in  lands  the  testator  had  conveyed  before  the  date  of 
the  will.  Steele  v.  Fischer,  1  Edw.  435 ;  Palmer  v.  Voorhis,  35 
Barb.  479. 

Where  a  husband  and  wife  lived  apart,  and  the  husband  had  cov- 
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enaated  to  allow  an  annual  sum  for  tlie  separate  maintenance  of  the 
wife,  and  made  a  provision  for  her  in  lieu  of  dower,  held,  she  was 
entitled  to  both.  Carson  v.  Murray,  3  Paige,  483.  The  widow's 
acceptance  of  a  testamentary  disposition,  in  lieu  of  dower,  bars  her 
right  of  dower,  and  it  is  no  answer  to  say  that  she  has  not  received 
all  that  was  intended  for  her.     Kennedy  v.  Mills,  1 3  Wend.  563 ; 

Van  Or  den  v.  Yan  Or  den,  10  Johns.  30.  But  if  part  of  the  pro- 
vision made  by  the  testator  is  declared  void,  the  widow  is  not  bound, 
by  a  previous  election,  to  receive  such  possession  except  as  against 
l>ona  fide  purchasers  or  incumbrancers.  Hone  v.  Yan  Schaick,  1 
Paige,  221 ;  affirmed,  20  Wend.  564. 

The  widow's  relinquishment  of  dower  forms  a  valuable  considera- 
tion for  the  testamentary  gifts,  and  they  must  be  paid  in  preference 
to  other  legacies  and  without  abatement.  Isenhart  v.  Brown,  1 
Edw.  411.  A  husband  cannot  affect  his  wife's  right  to  dower  by  a 
power  of  sale  in  the  will.  Lewis  v.  Smith,  9  N.  Y.  502.  Where 
a  testamentary  provision,  in  favor  of  a  widow,  is  of  shorter  duration 
than  the  estate  in  dower,  and  is  charged  with  a  burden,  her  accept- 
ance of  it  is  not  a  waiver  of  her  right  of  dower.  Lasher  v.  Lasher, 
13  Barb.  106.  An  acceptance  of  an  annuity  in  lieu  of  dower  and 
payable  out  of  the  rents  of  the  real  estate  does  not  afEect  the  widow's 
right  to  personalty.  Edsall  v.  Wateriury,  2  liedf .  48 ;  Hatch  v. 
Bassett,  52  IST.  Y.  359.  See  Sink  v.  SinTc,  53  How.  400.  Where 
a  legacy  is  given  in  lieu  of  dower  it  does  not  vest  absolutely  in  the 
widow,  and  a  bequest  over,  in  case  of  remarriage,  is  good.    Smith  v. 

Yan  Nostrand,  64  IST.  Y.  278 ;  reversing  3  Hun,  450.  The  accept- 
ance of  a  provision  in  lieu  of  dower  does  not  bar  the  widow's  right 
to  share  in  certain  lapsed  legacies.  Bullard  v.  Benson,  I  Dem.  486. 
If  a  widow  enters  into  possession  of  real  estate  devised  to  her  in 
heu  of  dower,  and  institutes  no  proceeding  for  dower  within  a  year 
thereafter,  it  is  deemed  an  acceptance  of  the  testamentary  provision. 
Grout  V.  Cooper,  9  Hun,  326.  If  she  enters  proceedings  for  dower, 
as  to  one  parcel,  within  the  year,  it  is  sufficient.  Haxoley  v.  Lames, 
6  Paige,  318;  reversed  on  other  grounds,  16  Wend.  61.  But  com- 
mencing of  proceedings  for  the  admeasurement  of  dower  is  said,  in 
Walton^s  Estate,  1  Tuck.  10,  not  to  be  a  sufficient  election.  A 
suit  brought  by  a  widow  to  set  aside  an  instrument  by  which  she 
agreed  to  accept  certain  provisions  of  the  will  in  lieu  of  dower  is  not 
a  nroceedicg  for  the  recovery  of  dower  within  a  year,  under  the 
statute  —  1  R.  S.  742,  §  14 — compelling  her  to  take  such  proceeding 
within  a  year.     Chamberlain  v.  Chamberlain,  43  IST.  Y.  424.     The 
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-widow  must  make  her  election  within  one  year  after  her  husband's 
decease,  without  notice  from  her  husband's  devisees  as  to  the  pro- 
visions of  the  will.  Falmer  v.  Voorhis,  35  Barb.  479.  In  order 
to  put  the  widow  to  her  election,  where  the  husband  has  effected  an 
exchange  of  lands  during  his  life-time,  there  must  be  a  mutual  grant 
of  equal  parcels  of  land,  the  one  in  consideration  of  the   other. 

Wilcox  V.  Randall,  7  Barb.  633.  See  Eunyan  v.  Stewart,  12  id. 
537 ;  Smith  v.  Gardner,  42  id.  536. 

Where  the  provisions  of  the  will  cannot  be  carried  out  consist- 
ently with  the  widow's  claim  of  dower  she  is  put  to  her  election. 

Toung  v.  Boyd,  64  How.  213 ;  Sullivan  v.  Mara,  43  Barb.  523 ; 

Wetmore  v.  Peek,  66  How.  54.  See  Mv  parte  Frazier,  92  E".  Y. 
239.  In  cases  where  the  widow  is  bound  to  elect  between  dower 
and  the  benefits  given  her  by  the  will  she  is  entitled  to  have  the 
respective  values  and  amounts  of  her  two  interests  ascertained  before 
she  elects  between  them.  Scribner  on  Dower,  vol.  2,  p.  468  ;  Hind- 
ley  V.  Hindley,  29  Hun,  318.  If  a  trust  for  the  benefit  of  the 
widow  vests  the  entire  legal  estate  in  the  trustees  it  is  inconsistent 
with  the  right  of  dower,  and  the  widow  is  put  to  an  election.  Savage 
V.  Burnham,  17  N".  Y.  561;  ToUas  v.  Ketchum,  32  id.  319. 
Where  the  will  authorizes  the  trustees  to  sell  the  real  estate  not 
devised  to  the  wife,  this  is  inconsistent  with  dower.      Vernon  v. 

Vernon,  53  N.  Y.  351.  A  gift  in  lien  of  dower  and  its  acceptance 
is  in  effect  a  contract.  Hathaway  v.  Hathaway,  37  Hun,  265. 
Where  the  scheme  of  the  will  would  be  defeated  by  allowing  dowei- 
to  the  widow,  she  is  put  to  her  election.  Dodge  v.  Dodge,  10  Abb. 
401.  There  being  no  provision  in  lieu  of  dower  in  a  will,  although 
the  testator  intended  to  have  the  realty  converted  into  personalty, 
yet  he  could  not  by  this  means  cut  off  his  widow's  right  of  dower 
any  more  than  he  could  by  sale  in  his  life-time.  Parlcer  v.  Linden, 
9  State  Rep.  305.  A  devise  to  the  testator's  widow  of  the  unin- 
terrupted use  and  occupation  of  real  and  personal  property  of  the 
testator  till  the  youngest  child  arrives  at  the  age  of  twenty-one  does 
not  put  the  widow  to  her  election.  Bond  v.  McNijF,  9  J.  &  S.  43. 
Where  a  husband  loans  money  and  takes  a  note  therefor,  payable  to 
the  order  of  himself  and  wife,  and  thereafter  makes  a  will  contain- 
ing a  devise  expressly  in  lieu  of  dower,  and  of  all  claims  upon  his 
estate,  if  the  note  remains  unpaid  at  the  time  of  his  decease,  the 
widow  is  entitled  thereto  in  addition  to  the  testamentary  provision. 
She  is  not  put  to  her  election.  Sanford  v.  Sanford,  58  JST.  Y.  69. 
To  put  a  widow  to  an  election  between  her  dower  and  a  provision 


DowBB.  165 

by  will  there  must  appear  an  intent  to  exclude  the  right  of  dower 
either  by  express  words  or  manifest  implication.  Leonard  v.  Steele^ 
4  Barb.  20 ;  Lasher  v.  Lasher,  13  id.  106.  Where  a  will,  after 
directing  payment  of  debts,  funeral  expenses  and  so  forth,  gave  to  the 
wife  during  her  life  the  "  rents,  income,  interest,  use  and  occupancy" 
of  all  his  estate,  real  and  personal,  upon  condition  that  she  keep  the 
buildings  and  personal  property  insured,  pay  all  taxes  and  assessments, 
and  keep  the  estate  in  good  repair,  held,  the  provision  was  incon- 
sistent with  a  dower  right  and  so  must  be  construed  as  in  lieu  of 
dower,  and  the  widow  having  accepted  the  provision  so  made,  that 
she  could  not  thereafter  claim  dower.  Matter  of  Zahrt,  94  IST.  Y. 
605.  Dower  is  never  excluded  by  a  provision  for  the  wife  except 
by  express  words  or  necessary  implication.  Where  there  are  no  express 
words  there  must  be  on  the  face  of  the  will  a  demonstration  of  the 
intent  of  the  testator  that  the  widow  shall  not  take  both  dower  and 
the  provision.  Such  demonstration  is  furnished  only  where  there  is  a 
clear  incompatibility  arising  on  the  face  of  the  will  between  a  claim 
of  dower,  and  a  claim  to  the  benefit  of  the  provision.  The  intention 
to  put  the  widow  to  an  election  may  not  be  inferred  from  the  extent 
of  tlie  provision,  or  because  she  is  a  devisee  for  life  or  in  fee,  or  be- 
cause it  might  seem  to  the  court  unjust,  as  a  family  arrangement,  to 
permit  her  to  claim  both,  or  because  it  might  be  inferred  that,  had 
the  intention  of  the  testator  been  called  to  it,  he  would  have  expressly 
excluded  dower.  Konvalinka  v.  Schlegel,  104  N.  Y.  126 ;  distin- 
guishing Savage  v.  Burnham,  17  id.  561,  and  Tobias  v.  Ketchum, 
32  id.  319. 

Where  the  wife  of  a  lunatic,  in  consideration  of  about  one-third 
of  her  husband's  property,  released  her  inclioate  right  of  dower  in 
all  her  husband's  property,  held,  that,  as  she  received  a  pecuniary  con- 
sideration therefor,  it  was  in  lieu  of  dower,  and  as  she  had  re- 
tained the  provision,  she  must  be  deemed  to  have  kept  it  in  lieu  of 
dower.  Jones  v.  Fleming,  104  N.  Y.  418.  The  election  which, 
under  the  statutes,  the  widow  is  deemed  to  have  made  by  failing 
within  one  year  to  enter  upon  lands  or  commence  proceedings  is  not 
absolutely  conclusive  against  her  so  as  to  prevent  her  being  relieved 
therefrom  when  she  had  been  induced  to  omit  such  election  by 
fraudulent  representations.  Tlie  statute  deems  the  election  to  take 
place  only  when  provision  has  been  made  actually  for  her  by  will.  If 
by  reason  of  the  insolvency  of  the  estate  the  provision  fails,  she  is 
not  deemed  to  have  made  an  election.  Akin  v.  Kellogg,  39  Hun, 
252. 
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The  following  are  the  provisions  of  the  Revised  Statutes  —  3  R.  S. 
(7th  ed.)  2196  —  as  to  dower.  And  see  also  cases  cited  in  Revised 
Statutes. 

Section  1.  A  widow  shall  be  endowed  of  the  third  part  of  all  the  lands  whereof 
her  husband  was  seized  of  an  estate  of  inheritance,  at  any  time  during  the  mar- 
riage. 

^  2.  The  widow  of  any  alien  who,  at  the  time  of  his  death,  shall  be  entitled  by 
law  to  hold  any  real  estate,  if  she  be  an  inhabitant  of  this  State  at  the  time  of 
such  death,  shall  be  entitled  to  dower  of  such  estate  in  the  same  manner  as  if 
such  alien  had  been  a  native  citizen. 

§  3.  If  a  husband  seized  of  an  estate  of  inheritance  in  land,  exchanges  them  for 
other  lands,  his  widow  shall  not  have  dower  of  both,  but  shall  make  her  election 
to  be  endowed  of  the  lands  given,  or  of  those  taken  in  exchange.  And  if  such 
election  be  not  evinced  by  the  commencement  of  proceedings  to  recover  her  dower 
of  the  lauds  given  in  exchange  within  one  year  after  the  death  of  her  husband, 
she  shall  be  deemed  to  have  elected  to  take  her  dower  of  th  lands  received  in 
exchange. 

§  4.  Where  a  person,  seized  of  an  estate  of  inheritance  in  land,  shall  have  exe- 
cuted a  mortgage  of  such  estate  before  marriage,  his  widow  shall  nevertheless  be 
entitled  to  dower  out  of  the  lands  mortgaged,  as  against  every  person,  except  the 
mortgagee  and  those  claiming  under  him. 

^  5.  Where  a  husband  shall  purchase  lands  during  coverture,  and  shall,  at  the 
same  time,  mortgage  his  estate  in  such  lands  to  secure  the  payment  of  the  pur- 
chase-money, his  widow  shall  not  be  entitled  to  dower  out  of  such  lands,  as 
against  the  mortgagee,  or  those  claiming  under  him,  although  she  shall  not  have 
united  in  such  mortgage,  but  she  shall  be  entitled  to  her  dower  as  against  all 
other  persons. 

§  6.  Where,  in  such  case,  the  mortgagee,  or  those  claiming  under  him,  shall, 
after  the  death  of  the  husband  of  such  widow,  cause  the  land  mortgaged  to  be 
sold,  either  under  a  power  of  sale  contained  in  the  mortgage,  or  by  virtue  of  the 
decree  of  a  court  of  equity,  and  any  surplus  shall  remain  after  payment  of  the 
monevs  due  on  such  mortgage  and  the  costs  and  charges  of  the  sale,  such  widow 
shall,  nevertheless,  be  entitled  to  the  interest  or  income  of  the  one-third  part  of 
such  surplus  for  her  life  as  her  dower. 

g  7.  A  widow  shall  not  be  endowed  of  lands  conveyed  to  her  husband  by  way 
of  mortgage,  unless  he  acquire  an  absolute  estate  therein  during  the  marriage. 

^  s.  In  case  of  divorce  dissolving  the  marriage  contract  for  the  misconduct  of 
the  wife,  she  shall  not  be  endowed. 

g  9.  Whenever  an  estate  in  lands  shall  be  conveyed  to  a  person  and  his  intended 
wife,  or  to  such  intended  wife  alone,  or  to  any  person  in  trust  for  such  person 
and  his  intended  wife,  or  in  trust  for  such  wife  alone,  for  the  purpose  of  creating 
a  jointure  for  such  intended  wife,  and  with  her  assent,  such  jointure  shall  be  a 
bar  to  any  right  or  claim  of  dower  of  such  wife  in  any  lands  of  the  husband. 

i^  10.  The  assent  of  the  wife  to  such  jointure  shall  be  evidenced,  if  she  be  of 
full  age,  by  her  becoming  party  to  the  conveyance  by  which  it  shall  be  settled,  if 
she  be  an  infant,  by  her  joining  with  her  father  or  guardian  in  sach  conveyance. 

^  11.  Any  pecuniary  provision  that  shall  be  made  for  the  benefit  of  an  intended 
wife,  and  in  lieu  of  dower,  shall,  if  assented  to  by  such  intended  wife,  as  above 
provided,  be  a  bar  to  any  right  or  claim  of  dower  of  such  wife  in  all  the  lands  of 
her  husband. 
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§  18.  Tf  before  Ler  coverture,  but  without  her  assent,  or  if  after  her  coverture 
lands  shall  be  given  or  assured  for  the  jointure  of  a  wife,  or  a  pecuniary  provi- 
sion be  made  for  her  in  lieu  of  dower,  she  shall  make  her  election  whether  she 
will  take  such  jointure  or  pecuniary  provision,  or  whether  she  will  be  endowed 
of  the  lauds  of  her  husband,  but  she  shall  not  be  entitled  to  both . 

§  13.  If  lands  be  devised  to'a  woman,  or  a  pecuniary  or  other  provision  be  made 
for  her  by  will  in  lieu  of  her  dower,  she  shall  make  her  election  whether  she 
will  take  the  lands  so  devised  or  the  provision  so  made,  or  whether  she  will  be 
endowed  of  the  lands  of  her  husband. 

S^  14.  When  a  woman  shall  be  entitled  to  an  election  under  either  of  the  two 
last  sections  she  shall  be  deemed  to  have  elected  to  take  such  jointure,  devise  or 
pecuniary  provision,  unless  within  one  year  after  the  death  of  her  husband  she 
shall  enter  upon  the  lands  to  be  assigned  to  her  for  her  dower,  or  commence  pro- 
ceedings for  the  recovery  or  assignment  thereof. 

§  15.  Every  jointure,  devise  and  every  pecuniary  provision  in  lieu  of  dower 
shall  be  forfeited  by  the  woman  for  whose  benefit  it  shall  be  made,  in  the  same 
cases  in  which  she  would  forfeit  her  dower,  and  upon  such  forfeiture  any  estate 
so  conveyed  for  jointure,  and  every  pecuniary  provision  so  made  shall  immediately 
vest  in  the  person  or  his  legal  representatives  in  whom  they  would  have  vested 
on  the  determination  of  her  interest  therein,  by  the  death  of  such  woman. 

§  16.  No  act,  deed  or  conveyance  executed  or  performed  by  the  husband  with- 
out the  assent  of  his  wife,  evidenced  by  her  acknowledgment  thereof  in  the  man- 
ner required  by  law  to  pass  the  estates  of  married  women,  and  no  judgment  or 
decree  confessed  by  or  recovered  against  him,  and  no  laches,  default,  covin  or 
crime  of  the  husband  shall  prejudice  the  right  of  his  wife  to  her  dower  or  joint- 
ure, or  preclude  her  from  the  recovery  thereof  if  otherwise  entitled  thereto. 

§  17.  A  widow  may  tarry  in  the  chief  house  of  her  husband  forty  days  after 
his  death  whether  her  dower  be  sooner  assigned  to  her  or  not,  without  being 
liable  to  any  rent  for  the  same,  and  in  the  mean  time  she  shall  have  her  reason- 
able sustenance  out  of  the  estate  of  her  husband. 

§  25.  A  widow  may  bequeath  the  crop  in  the  ground  of  the  land  holden  by  her 
In  dower. 

In  what  courts  the  action  for  dower  may  he  hrought.  —  The  Su- 
preme Court  of  course,  by  virtue  of  its  general  powers,  has  jurisdic- 
tion in  actions  for  dower  —  §  217,  Code  of  Civ.  Pro.  —  as  have  the 
Superior  City  Courts  —  §  263  —  and  the  County  Courts  —  §  340, 
subd.  1.  The  provisions  giving  a  surrogate  jurisdiction  in  matters 
of  dower  were  not  re-enacted,  that  remedy  being  regarded  by  the 
codiiiers  as  superfluous. 

§  1596.  l^Amended,  1882.]  An  action  for  dower  must  be  commenced  by  a  widow 
within  twenty  years  after  the  death  of  her  husband  ;  but  if  she  is  at  the  time  of 
his  death  either 

1.  Within  the  age  of  twentyrOne  years  ;    or 

2.  Insane  ;    or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a  crim- 
inal offense,  for  a  term  less  than  for  life  ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited  by  this  section. 
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And  if  at  any  time  before  such  claim  of  dower  has  become  barred  by  the  above 
lapse  of  twenty  years,  the  owner  or  owners  of  tke  lands  subject  to  such  dower, 
being  in  possession,  shall  have  recognized  such  claim  of  dower  by  any  statement 
contained  in  a  writing  under  seal,  subscribed  and  acknowledged  in  the  manner 
entitling  a  deed  of  real  estate  to  be  recorded,  or  if  in  any  judgment  or  decree  of  a 
court  of  record  within  the  same  time  and  concerning  the  lands  in  question,  wherein 
such  owner  or  owners  were  parties,  such  right  of  dower  shall  have  been  distinctly 
recognized  as  a  subsisting  claim  against  said  lands,  the  time  after  the  death  of  her 
husband,  and  previous  to  such  acknowledgment  in  writing,  or  such  recognition  by 
judgment  or  decree,  is  not  a  part  of  the  time  limited  by  this  section. 

Demand  of  dower  before  suit  brought  is  not  necessary.  Jackson 
V.  Churchill,  1  Cow.  287 ;  ElUcott  v.  Mosier,  7  N.  Y.  201.  The 
widow's  omission  to  demand  her  dower  will  not  prejudice  her  claim 
to  damages.  Ritchcock  v.  Harrington,  6  Johns.  290.  Under  the 
former  Code,  an  action  would  lie  to  have  dower  admeasured  and 
for  the  rents  and  profits.  Brown  v.  Brown,  31  How.  481.  It  is  no 
objection  to  the  action  that  the  party  was  not  in  actual  possession  of 
the  lands  out  of  which  dower  is  claimed,  or  that  six  months  have  not 
elapsed  since  the  death  of  her  husband.  Townsend  v.  Townsend,  2 
Sandf.  711.  It  was  said  by  Chancellor  Kent  (Commentaries,  vol. 
4,  p.  72),  that  the  jurisdiction  of  Chancery  ov^er  the  claim  of  dower 
has  been  thoroughly  examined,  clearly  asserted  and  definitely  estab- 
lished. Hasen  r.  Thurher,  4  Johns.  Ch.  604;  Badgley  v.  Halsey, 
4  Paige,  98  ;  Swain  v.  Perrine,  5  Johns.  Ch.  482 ;  Hale  v.  James, 
6  id.  258;  Russell  y.  Austin,!  Paige,  192;  Bell  v.  The  Mayor 
of  New  York,  10  id.  49.  The  statute  of  limitations  cannot  be  inter- 
posed as  a  bar  where  the  widow  has  been  in  possession  of  her  dower 
either  with  or  without  suit,  and  has  been  subsequently  ousted. 
Sayre,  v.  Wisner,  8  Wend.  661.  Where,  in  pursuance  of  an  order 
appointing  a  receiver  in  proceedings  supplementary  to  execution 
against  a  widow,  but  which  had  not  been  assigned  to  her,  slie  con- 
veyed her  dowLT  interest  to  the  receiver,  he  having  also  complied 
with  section  2468  of  the  Code,  held,  that  he  was  entitled  to  maintain 
the  action  to  admeasure  dower  in  his  own  name  as  receiver.  Payne 
V.  Becker,  87  N.  Y.  153 ;  Sayles  v.  Nwylor,  5  State  Kep.  816. 
The  receipt  by  the  widow  of  one-third  of  the  rent  of  real  estate,  in 
lieu  of  dower,  for  several  years  after  the  death  of  her  husband,  does 
not  constitute  an  assignment  of  dower  or  bar  her  action.  Aikman 
V.  Harsell,  98  N.  Y.  186. 

§  1597.  Where  the  property,  in  which  dower  is  claimed,  is  actually  occupied, 
the  occupant  thereof  must,  be  made  defendant  iu  the  action.  Where  it  is  not  so 
occupied,  the  action  must  be  brought  against  some  person  exercising  acts  of  own- 
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ership  thereupon,  or  claiming  title  thereto,  or  an  interest  therein,  at  tlie  time  of 
the  commencement  of  the  action. 

g  1598.  In  either  of  the  cases  specified  in  the  last  section,  any  other  person, 
claiming  title  to,  or  the  right  to  the  possession  of,  the  real  property  in  which 
dower  is  claimed,  may  be  joined  as  defendant  in  the  action. 

g  1599.  In  an  action  to  recover  dower,  in  a  distinct  parcel  of  real  property  of 
which  fhe  plaintiff's  husband  died  seized,  or  in  all  the  real  property  which  he 
aliened  by  one  conveyance,  all  the  persons  in  possession  of,  or  claiming  title  to, 
the  property,  or  any  part  thereof,  may  be  made  defendants,  although  they  possess 
or  claim  title  to  different  portions  thereof  in  severalty. 

In  an  action  by  a  widow  for  assignment  of  dower  and  for  her  just 
proportion  of  the  rents  and  profits  thereof,  all  the  heirs  at  law  are 
proper  parties  to  the  action,  although  it  is  alleged  that  part  only  of 
the  heirs  at  law  have  been  in  possession  and  have  received  the  rents 
and  profits  of  the  whole  premises.  Van  Name  v.  Yan  Name,  23 
How.  24Y.  But  only  such  parties  as  have  present  interests  in  the 
real  estate,  which  is  the  subject  of  an  action  to  admeasure  dower, 
are  necessary  parties  thereto.  O'Connor  v.  Garrigan,  17  Week. 
Dig.  302. 

Ejectment  for  dower  will  He  against  a  tenant  who  had  an  estate 
less  than  a  freehold.  Bllicott  v.  Hosier,  7  N.  Y.  201.  A  widow 
entitled  to  dower  in  a  block  of  city  lots  may  maintain  the  action 
against  the  occupant  of  a  single  floor  of  a  store  erected  on  one  lot, 
which  floor  the  occupant  has  hired  for  one  year.     Id. 

§  1600.  Where  a  widow  recovers,  in  an  action  therefor,  dower  in  property,  of 
which  her  husband  died  seized,  she  may  also  recover,  in  the  same  action,  damages 
for  withholding  her  dower,  to  the  amount  of  one-third  of  the  annual  value  of  the 
mesne  profits  of  the  property,  with  interest,  to  be  computed,  where  the  action  is 
against  the  heir,  from  her  husband's  death;  or,  where  it  is  against  any  other  per- 
son, from  the  time  when  she  demanded  her  dower  of  the  defendant;  and,  in  each 
case,  to  the  time  of  the  trial,  or  application  for  judgment,  as  the  case  may  be,  but 
not  exceeding  six  years  in  the  whole.  The  damages  shall  not  include  any  thing 
for  the  use  of  permanent  improvements,  made  after  the  death  of  the  husband. 

The  widow  is  entitled  to  the  value  of  tlie  mesne  profits  arising  on 
the  use  of  the  undivided  third  of  the  premises  of  which  the  husband 
died  seized,  from  the  death  of  her  husband,  exclusive  of  the  improve- 
ments since  made  thereon.  Hazen  v.  Thurier,  4  Johns.  Ch.  604. 
The  widow  is  entitled  to  damages  from  the  death  of  her  husband, 
provided  he  died  seized ;  she  can  recover  them  only  against  the  ten- 
ant, and  he  is  liable  for  them  for  the  whole  time.  Hitchcock  v. 
Harrington,  6  Johns.  290.  Such  damages  were  not  recoverable  at 
common  law.  Enbree  v.  Ellis,  2  Johns.  119.  Where  the  husband 
aliens  in  his  life-time,  a  judgment  that  the  widow  recover  one-third 
of  the  land  is  erroneous ;  commissioners  must  be  appointed  to  pass 
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upon  the  question  of  improvements.  Marble  v.  Lewis,  36  How. 
337.  The  value  at  the  time  of  the  alienation  by  the  husband  may 
be  ascertained  by  the  jury  on  the  trial  of  an  issue.  Dolf  v.  Bassett, 
15  Johns.  21.  A  sale  by  the  heir  will  not  prevent  the  widow  from 
recovering  damages  from  the  death  of  the  ancestor,  nor  will  a  delay 
in  bringing  the  action  prejudice  her  claim.  Hitchcock  v.  Ha/rring- 
ton,  6  Johns.  290.  That  the  widow  may  recover  damages.  Van 
JS^ame  v.  Yan  Narnie,  23  How.  247.  The  widow's  dower  is  to  be 
taken  according  to  the  value  of  the  land  at  the  time  of  the  alien- 
ation.    Sumphrey  v.  Phinney,  2  Johns.  483. 

If  the  husband  mortgages  the  land,  but  continues  in  possession, 
and  afterward  releases  the  equity  of  redemption  to  the  mortgagee, 
the  date  of  the  release  is  deemed  the  period  of  alienation  at  which 
the  value  is  to  be  estimated.  Hale  v.  James,  6  Johns.  Ch.  258. 
The  widow  is  not  entitled  to  recover  against  the  purchaser  arrears 
which  occurred  previous  to  his  purchase ;  they  are  to  be  ascertained 
where  there  is  an  outstanding  mortgage  by  computing  the  amount 
due  on  the  mortgage  at  the  time  of  the  purchase,  and  deducting  one- 
third  of  the  interest  on  that  amount  from  one-third  of  the  rents  and 
profits  of  the  property,  over  and  above  the  necessary  repairs,  taxes, 
etc.  Hussell  v.  Austin,  1  Paige,  192  ;  Hale  v.  James,  6  Johns.  Ch. 
258.  The  meaning  of  the  statute  is,  that  the  widow  shall  not  recover 
for  increased  value  of  the  land.  Dorchester  v.  Coventry,  11  Johns- 
610  ;  Shaw  v.  White,  13  id.  179  ;  Coates  v.  Cheever,  1  Cow.  460 ; 
Walker  v.  Schuyler,  10  Wend.  481.  It  is  by  statute  alone  that  a 
widow  may  recover  for  arrears  of  dower,  either  at  law  or  in  equity, 
and  damages  for  withholding  can  only  be  estimated  for  six  years 
prior  to  the  judgment.  Kyle  v.  Kyle,  67  N.  Y.  400.  The  rule  in 
Kyle  V.  Kyle,  that  a  widow  can  only  recover  rents  and  profits  as 
incident  to  dower,  held,  not  to  prevent  a  widow,  who  had  assented  to 
a  conveyance  by  mistake,  from  having  an  accounting  as  to  proceeds 
of  sales.  It  is  error  to  allow  a  widow  to  have  an  accounting  against  a 
grantee  for  rents  and  profits,  received  prior  to  her  husband's  death, 
and  prior  to  her  demanding  dower  from  such  grantee.  Witthaus  v. 
Schack,  38  Hun,  590.  See  S.  C,  reversed  on  another  point,  105  N. 
y.  332. 

t^  1601.  Where  a  widow  recovers  dower,  in  a  case  not  specliied  in  the  last  sec- 
tion, she  may  also  recover,  in  the  same  action,  damages  for  withholding  her 
dower,  to  be  computed  from  the  commencement  of  the  action;  but  they  shall  not 
include  any  thing  for  the  use  of  permanent  improvements  made  since  the 
property  was  aliened  by  her  husband.  In  all  other  respects,  the  same  must  be 
computed  as  prescribed  in  the  last  section. 
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§  1603.  The  last  two  sections  do  not  authorize  the  recovery,  against  a  defendant 
who  is  joined  with  others,  of  damages  for  withholding  dower,  in  any  portion  of 
the  property  not  occupied  or  claimed  by  him. 

§  1603.  Where  a  widow  recovers  dower  in  real  property  aliened  by  the  heir  of 
her  husband,  she  may  recover,  in  a  separate  action  against  him,  her  damages  for 
withholding  her  dower,  from  the  time  of  the  death  of  her  husband  to  the  time  of 
the  alienation,  not  exceeding  six  years  in  the  whole.  The  sum  recovered  from 
him  must  be  deducted  from  the  sum  which  she  would  otherwise  be  entitled  to 
recover  from  the  grantee,  and  any  sums  recovered  as  damages  from  the  grantee 
must  be  deducted  from  the  sum  which  she  would  otherwise  be  entitled  to 
recover  from  the  heir. 

§  1604.  The  acceptance,  hy  a  widow,  of  an  assignment  of  dower,  in  satisfaction 
of  her  claim  upon  the  property  in  question,  bars  an  action  for  dower,  and  may  be 
pleaded  by  any  defendant. 

The  heir  may  voluntarily  assign  the  widow's  dower ;  the  admeas- 
urement only  fixes  the  location  and  extent,  it  does  not  confer  the 
right  Rutherford  v.  Oraham,  i  Hun,  Y96.  Mesne  profits  were  not 
recoverable  by  the  widow  under  the  Revised  Statutes  until  the 
assignment  of  dower.  Kyle  v.  Kyle,  67  N.  Y.  400.  A  parol 
assignment  of  dower,  followed  by  immediate  occupation,  is  valid  and 
defeats  the  seizin  of  the  heirs.  Giiis  v.  Ksty,  22  Hun,  266.  Where 
there  is  an  outstanding  hfe  estate  in  the  widow  of  one  of  a  former 
owTier,  the  widow  of  one  of  the  heirs  of  the  latter,  upon  the  termina- 
tion of  such  life  estate,  is  entitled  to  an  assignment  of  dower  although 
she  has  joined  in  sales  of  the  real  estate  and  received  her  proportion 
of  the  assets.    Aikman  v.  Sarsell,  63  How.  110. 

^  1605.  Where  a  widow,  not  having  a  right  to  dower,  recovers  dower  against  an 
infant,  by  the  default  or  collusion  of  his  guardian,  the  infant  shall  not  be  preju- 
diced thereby;  but  when  he  comes  of  full  age,  he  may  bring  an  action  of  eject- 
ment against  the  widow,  to  recover  the  property  so  wrongfully  awarded  for  dower, 
with  damages  from  the  time  when  she  entered  into  possession,  although  that  is 
more  than  six  years  before  the  commencement  of  the  action. 

In  an  action  by  a  widow  for  dower  there  cannot  be  a  judgment  by 
default  against  infant  defendants;  she  must  prove  her  case.  Dwyer 
V.  Dwyer,  13  Abb.  (N.  S.)  269. 

§  1606.  The  complaint,  in  an  action  for  dower,  must  describe  the  property,  as 
prescribed  in  section  one  thousand  five  hundred  and  eleven  of  this  act,  and  must 
set  forth  the  name  of  the  plaintiff's  husband. 

Where,  in  an  action  of  ejectment  for  dower,  it  appeared  that  one 
Draper,  at  the  time  of  his  death  and  for  many  years  previous 
thereto,  had  been  her  husband;  that  at  the  time  of  his  decease  he 
was  and  for  many  years  had  been  seized  in  fee-simple  of  the  prem- 
ises described  in  the  complaint ;  that  she  was  entitled  to  one-third 
thereof  for  life  as  her  reasouable  dower,  and  tliat  the  defendant  was  in 
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possession  of  the  land  and  wrongfully  withheld  the  same  from  her, 
held,  that  the  complaint  set  out  a  good  cause  of  action.  Dra/per  v. 
Draper,  11  Hun,  616.  It  was  not  necessary  to  aver  intestacy,  the 
presumption  is  in  favor  of  it,  and  any  matter  that  would  bar  dower 
was  matter  of  defense  to  be  interposed  by  answer.  Id.  As  to  action 
by  owner  to  determine  widow's  claim  to  dower,  see  §§  1647,  1648. 
A  complaint  asking  to  have  dower  set  off  under  the  Revised  Statutes 
was  not  objectionable  on  the  ground  that  defendant  was  not  in 
the  actual  possession  of  the  lands,  or  that  six  months  had  not  elapsed 
since  the  death  of  the  husband.  Townsend  v.  Townsend,  2  Sandf. 
711. 

Complaint. —  Where  the  complaint,  in  an  action  brought  to  have 
dower  of  defendant,  a  widow,  set  off,  admits  the  right  of  dower,  it  is 
not  necessary  to  allege  defendant  claims  dower,  such  an  allegation  is 
only  necessary  where  plaintifE  denies  defendant's  right  and  seeks  an 
adjudication  barring  her.    Linden  v.  Dortsoli,  40  Hun,  239. 

Precedent  for  Complaint. 
SUPREME  GOURT  — New  Yoek  Couktt. 


Catherine  Mclntyre 
agst. 
Patrick  Costello,  John  Victory,  William/ 
Field,  Henry  Culm,  John  Loomis,Wil-f 
liam  McLean,  Jane  Smith,  James  Clark, 
Daniel   Chlupka,  Sarah  Reilly,  John/ 
McDonnell,    Harriet  O'Neill,   Charlesl 
Ross,  Jane  Carley,  James  Carroll,  Elleni 
Carroll,   Emma  Johnson,  Fanny  John- 
son, the  Qermania  Savings  Bank. 

The  above-named  plaintiff,  by  L.  Lafiin  Kellogg,  her  attorney,  com- 
plains of  the  above-named  defendants,  and  respectfully  shows  to  this 
court : 

First.  That  on  the  10th  day  of  April,  1871,  she  was  married  at  the 
city  of  New  York  to  one  Charles  Mclntyre,  late  of  said  city,  deceased, 
and  cohabited  with  him  as  his  lawful  wife. 

Second.  That  at  the  time  of  said  marriage  said  Cliarles  Mclntyre 
was  seized  in  fee,  and  in  possession  of  the  following-described  primi- 
ises  :     {Here  insert  description.) 

Third.  That  subsequently,  and  on  or  about  the  ITth  day  of  Septem- 
ber, 1871,  this  plaintiff  being  then  an  infant  under  the  age  of  twenty- 
one  years,  the  said  Charles  Mclntyre  and  this  plaintiff  executed  a  deed 
of  the  above-described  premises  to  Charles  McDonald,  of  the  city, 
county  and  State  of  New  York,  conveying  to  him  the  above-described 
premises.  That  on  or  about  the  35th  day  of  March,  1872,  the  said 
Charles  McDonald  and  Sarah  McDonald,  his  wife,  duly  conveyed  to 
Patrick  Costello  the  above-described  premises,  and  the  said  Patrick 
Costello  now  claims  to  own  the  same  in  fee. 
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Fourth.  That  the  said  Charles  Mclntyre  departed  this  life  in  the 
city  of  New  York,  on  the  8th  day  of  March,  1880. 

Fifth.  That  at  the  time  of  the  execution  of  said  deed  to  Charles 
McDonald,  as  aforesaid,  by  the  said  Charles  Mclntyre  and  this  plain- 
tiff, this  plaintiff  was  an  infant  under  the  age  of  twenty-one  years, 
being  at  that  time  of  the  age  of  eighteen  years  and  four  months,  and 
that  since  her  becoming  twenty-one  years  of  age  she  has  in  no  way 
confirmed  said  conveyance  or  released  her  dower  in  said  premises,  and 
has  never  done  so,  but  is  now  entitled  to  have  the  same  apportioned 
out  of  said  property. 

Sixth.  That  the  defendants  John  Victory,  William  Field,  Henry 
Culm,  John  Loomis,  William  McLean,  Jane  Smith,  James  Clark, 
Daniel  Chlupka,  Sarah  Reilly,  John  McDonnell,  Harriet  O'Neill, 
Charles  Ross,  Jane  Carley,  James  Carroll,  Ellen  Carroll,  Emma 
Johnston,  Fanny  -Johnston  and  the  Germania  Savings  Bank  occupy 
said  premises  and  claim  to  have  some  interest  therein. 

Wherefore  the  plaintiff  demands  judgment  against  the  defendants 
that  she  recover  one-third  of  said  property  as  her  dower,  and  that  an 
account  may  be  taken  by  and  under  the  judgment  of  this  court  of  the 
rents  and  profits  of  said  property,  which  shall  have  accrued  since  the 
commencement  of  this  action,  and  which  have  or  might  have  been 
received  by  the  defendant  Patrick  Costello,  and  that  one-third  part 
thereof  may  be  adjudged  to  be  paid  her  by  the  defendant  Patrick  Cos- 
tello, together  with  her  costs  in  this  action,  and  that  she  may  have 
such  other  and  further  judgment  and  relief  in  the  premises  as  to  the 
court  may  seem  proper. 

L.  Laflin  Kellogg, 
Plaintiff's  Attorney, 

120  Broadway, 

Neiu  Yorh  City. 

Answer. —  In  ejectment  for  dower  after  admeasurement  defend- 
ant could  controvert  the  title  of  the  husband,  his  seizin,  plaintiff's 
marriage  and  the  death  of  the  husband.  Parks  v.  Hardey,  4 
Bradf.  15. 

Counter-claim. —  A  widov^'s  claim  for  dower  in  real  estate  is  not 
subject  to  set-off  for  moneys  due,  nor  for  receipt  of  rents  and  profits 
of  the  whole  of  the  lands  in  which  she  claims  dower.  Bogardus  v. 
ParTcer,  7  How.  303.     See  Elliott  v.  Gibbons,  30  Barb.  498. 

Offer  of  judgment. —  An  offer  of  judgment  for  five  and  a  half 
acres  of  the  land  claimed  without  further  description,  is  too  indefinite. 
Marble  v.  Lewis,  53  Barb.  432. 

Receiver. —  In  an  action  to  have  dower  set  off  a  receiver  of  all 
the  rents  and  profits  may  be  appointed.  Egan  v.  Walsh,  1 1  J.  & 
S.  402.  A  receiver  may  maintain  an  action  for  admeasurement  of 
dower.     Payne  v.  Becker,  87  K.  Y.  153. 

Jury  trial. —  Issue  of  fact  must  be  tried  by  a  jury  unless  waived. 
§  968,  Code;  Kinne  v.  Kinne,  2  T.  &  C.  393. 
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Actions  relating  to  dower. —  A  secret  conveyaBce  made  without 
consideration  just  before  marriage  is  void  as  against  tiie  wife's  claim 
of  dower,  and  an  action  is  maintainable  to  set  it  aside.  Pomeroy  v. 
Pomeroy,  54  How.  228 ;  Youngs  t.  Carter,  10  Hun,  194.  The 
wife  need  not  wait  until  the  death  of  the  husband.  Babcock  v. 
Bahcock,  53  How.  97.  Where  one  induces  another  to  convey  prop- 
erty to  him  under  a  promise  to  pay  a  woman  with  whom  the  grantor 
was  living  under  color  of  a  void  marriage,  an  amount  equal  to  her 
dower  right,  she  can  enforce  such  promise.  Spicer  v.  Spicer,  16 
Abb.  (N.  S.)  1121.  Where  the  wife  was  induced  to  execute  a  con- 
veyance on  exchange  of  the  title  to  the  land  to  be  received  by  the 
husband,  was  taken  in  a  third  party.  Held,  she  conld  recover  as 
damages  the  present  value  of  her  inchoate  right  of  dower.  Douglas 
V.  Douglas,  11  Hun,  406.  As  to  when  covenant  by  a  woman  to 
release  her  right  of  dower  may  be  enforced  by  a  purchaser  from 
her  husband,  see  Carpenter  v.  Carpenter,  40  Hun,  263. 

Trial. —  In  an  an  action  for  dower  a  general  verdict  for  or  against 
the  plaintiff  should  be  rendered ;  if  not,  the  verdict  should  be  set 
aside.      Yadney  v.  Thompson,  44  Hun,  1. 

§  1607.  If  tlie  defendant  makes  default  in  appearing  or  pleading;  or  if  tlie  right 
of  the  plaintiff  to  dower  is  not  disputed  by  the  answer;  or  if  it  appears,  by  the 
verdict,  report,  or  decision  upon  a  trial,  that  the  plaintiff  is  entitled  to  dower  in 
the  real  property  described  in  the  complaint,  an  interlocutory  judgment  must  be 
rendered;  which,  except  as  otherwise  prescribed  in  this  article,  must  direct  that 
the  plaintifE's  dower  in  the  property,  particularly  describing  it,  be  admeasured  by 
a  referee,  designated  in  the  judgment,  or  by  three  reputable  and  disinterested 
freeholders,  designated  therein  as  commissioners  for  that  purpose. 

Precedent  for  Interlocutory  Judgment. 
SUPREME  COUET  — Ulster  Countt. 


Hannah  Everson 

agst. 

Andrew  McMullen. 


Interlocutory  Judgment, 


'\  he  above-entitled  action  having  been  duly  brought  to  trial  at  a 
Circuit  Court  held  in  and  for  the  county  of  Ulster,  at  the  court- 
house in  the  city  of  Kingston,  commencing  November  9,  1885,  and 
this  action  having  been  reached  for  the  trial  on  the  12th  day  ol 
November,  1885,  and  a  jury  trial  having  been  waived,  and  said  court 
having  made  and  filed  its  decision,  now,  therefore,  in  accordance  with 
said  decision,  it  is  adjudged: 

First.  That  the  plaintifE  is  entitled  to  dower  in  the  equity  of 
redemption  of  the  premises,  and  which  are  described  as  follows 
(description) : 
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Second.  That  tli6  plaintiff's  interest  as  widow  be  and  the  same 
hereby  is  charged  with  its  just  proportion  of  the  mortgage  indebted- 
ness, as  created  by  the  mortgage  from  Morgan  Everson  and  wife  to  the 
Eondout  Savings  Bank,  and  that  the  same  be  and  the  same  is  hereby 
recognized  and  allowed  in  ascertaining  the  amount. 

Third.  That  Alvah  S.  JSTewcomb,  Esq.,  be  appointed  a  referee  to  ad- 
measure plaintiff's  dower  and  ascertain  with  what  and  how  it  should  be 
charged  and  determine  its  value,  in  accordance  with  the  statute  in 
such  case  made  and  provided,  and  report  to  the  court  with  all  con- 
venient speed,  that  the  court  may  take  final  action  therein. 

Fourth.  And  that  either  party  have  liberty  to  apply  to  this  court 
for  the  further  judgment  or  order  of  the  court  as  they  might  be 
advised. 

JACOB  D.  WUETS, 

Glerk, 

Precedent  for  Oath  of  Referee, 

SUPEBME    COUET  — ULSTBfiCOTTNTT. 


Hannali  Everson 

agat. 

Andrew  McMullen. 


I,  Alvah  S.  Newcomb,  the  referee  appointed  by  an  order  of  the 
court,  dated  March  20,  1887,  to  admeasure  the  dower  of  the  plaintiff 
in  certain  lands  in  possession  of  the  defendant,  do  solemnly  swear  that 
I  will  faithfully,  honestly  and  impartially  discharge  the  trust  and 
duties  reposed  in  me  as  such  referee,  and  make  a  true  report  thereon 
according  to  the  best  of  my  understanding. 

{Jurat,  usual  form.)  ALVAH  S.  NEWOOMB. 

^  1608.  Eacli  of  the  commissioners,  or  the  referee,  as  the  case  requires,  must, 
before  entering  upon  the  execution  of  his  duties,  subscribe  and  take  an  oath,  be- 
fore an  oflBcer  specified  in  section  eight  hundred  and  forty-two  of  this  act,  to  the 
effect,  that  he  will  faithfully,  honestly,  and  impartially  discharge  the  trust  re- 
posed in  him.  The  oath  must  be  iiled  with  the  clerk^  before  a  commissioner  or  a 
referee  enters  upon  the  execution  of  his  duties.  The  court  may,  at  any  time,  re- 
move the  referee,  or  either  of  the  commissioners.  If  either  of  them  dies,  resigns, 
or  neglects  or  refuses  to  serve,  or  is  removed,  the  court  may,  from  time  to  time, 
appoint  another  person  in  his  place. 

§  1609.  The  referee  or  the  commissioners  must  execute  their  duties  in  the  fol- 
lowing manner: 

1.  They  must,  if  it  is  practicable,  and,  in  their  opinion,  for  the  best  interests 
of  all  the  parties  concerned,  admeasure  and  lay  off,  as  speedily  as  possible,  as  the 
dower  of  the  plaintiff,  a  distinct  parcel,  constituting  the  one-third  part  of  the  real 
property  of  which  dower  is  to  be  admeasured,  designating  the  part  so  laid  off  by 
posts,  stones,  or'other  permanent  monuments. 

2.  In  making  the  admeasurement,  they  must  take  into  consideration  any  per- 
manent improvements,  made  upon  the  real  property,  after  the  death  of  the 
plaintiff's  husband,  or  after  the  alienation  thereof  by  him;  and,  if  practicable, 
those  improvements  must  be  awarded  within  the  part  not  laid  off  to  the  plaintiff; 
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or,  if  it  is  not  practicable  so  to  award  them,  a  deduction  must  be  made  from  tbe 
part  laid  ofE  to  tbe  plaintiff,  proportionate  to  tbe  benefit,  wliich  she  will  derive 
from  so  much  of  those  improvements,  as  is  included  in  the  part  laid  off  to  her. 

3.  If  it  is  not  practicable,  or  if,  in  the  opinion  of  the  referee  or  commissioners, 
it  is  not  for  the  best  interests  of  all  the  parties  concerned,  to  admeasure  and  lay 
off  to  the  plaintiff  a  distinct  parcel  of  the.  property,  as  prescribed  in  the  foregoing 
subdivisions  of  this  section,  they  must  report  that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary  assistants,  to  aid  in  the  ad- 
measurement. 

Where  a  widow,  having  recovered  her  dower  in  ejectment,  applies 
to  have  her  dower  admeasured,  notice  to  all  the  owners  of  the  free- 
hold is  not  essential ;  notice  to  the  attorney  for  the  parties  is  sufficient. 
Stewart  v.  Smith,  1  Keyes,  69.  It  is- customary  and  usual  for  com- 
missioners to  give  notice  of  their  meetings  to  parties  interested,  but 
the  want  of  a  formal  notice  is  not  ground  for  refusing  to  confirm 
their  report,  where  it  appears  that  the  party  objecting  knew  of 
their  meetings,  and  that  no  injustice  has  been  done  him  by  the 
decision.  Smithy. Smith,  Qlj&na.iil2>.  Where  three  commissioners 
were  appointed,  the  tenant  not  attending  before  the  court  at  the  time 
noticed,  but  on  the  same  day  one  of  them  was  changed  by  reason  of 
his  health.  Meld,  that  the  proceedings  might  be  regarded  as  con- 
tinuous and  regular  without  additional  notice.  White  v.  Story,  2 
Hill,  543.  Though  dower  must  in  general  be  assigned  by  metes 
and  bounds,  yet  where  the  subject-matter  is  of  such  a  nature  that  no 
decision  can  be  made  which  will  give  the  parties  the  enjoyment  of 
their  respective  sbares  in  severalty,  it  may  be  assigned  so  as  to  give 
the  widow  one-third  of  the  profits  or  the  parties  may  have  an  alter- 
nate occupation  of  the  whole.  White  v.  Story,  2  Hill,  543  ;  Coales 
V.  Cheever,  1  Cow.  460. 

No  deduction  can  be  made  in  consequence  of  any  conveyance 
made  by  the  husband  to  the  wife  during  coverture.  Hyde  v.  Hyde, 
4  Wend.  630.  Where  dower  was  to  be  assigned  in  a  building  used 
as  a  dwelling-house  and  store  the  commissioners  set  it  off  by  run- 
ning lines  through  the  premises,  regardless  of  rooms,  etc.,  so  as  to 
render  a  part  of  the  building  useless,  held,  that  the  report  could  be 
vacated  on  motion  of  the  owners.  Stewart  v.  Smith,  1  Keyes,  59. 
As  to  how  dower  is  to  be  computed  on  a  surplus  paid  into  Surrogate's 
Court,  arising  on  a  foreclosure,  see  Taylor  v.  Bentley,  3  Redf.  34. 
A  widow  is  entitled  to  the  crops  growing,  at  the  time  of  her  hus- 
band's death,  on  the  lands  assigned  to  her  for  dower.  Clark  v. 
Battorf,  1  T.  &  C.  58. 

Although  a  release  by  a  wife  of  her  inchoate  right  of  dower  is  a 
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good  consideration  for  her  husband's  paying  her  a  part  of  the  pur- 
chase-money, yet,  as  against  his  creditors,  he  being  insolvent,  she 
will  only  be  entitled  to  retain  the  actual  value  of  the  inchoate  right 
of  dower,  computed  by  ascertaining  the  value,  for  her  life,  in  one- 
third  of  the  proceeds  of  the  premises,  and  deducting  therefrom  the 
value  of  a  like  annuity  for  the  joint  lives  of  herself  and  her  husband. 
Doty  V.  Baker,  11  Hun,  222.  To  bar  the  widow's  right  to  dower, 
where  rent  has  been  assigned  with  her  assent  and  accepted  by  her, 
it  must  appear  that  the  rent  will  endure  for  her  life.  Ellicott  v. 
Mosier,  7  E".  Y.  201.  If  part  of  a  home  be  assigned  to  a  widow  for 
dower  the  tenant  cannot  object.  White  v.  Story,  2  Hill,  543. 
Where  the  husband  has  conveyed  part  of  the  land,  with  warranty, 
the  widow  is  bound  to  accept  an  assignment  of  her  whole  dower 
out  of  that  of  which  he  died  seized.  Wood  v.  JTeyes,  6  Paige,  478. 
Where  the  husband's  title  has  been  divested  by  bankruptcy  proceed- 
ings, the  widow's  dower  is  to  be  computed  as  of  the  time  of  the  as- 
signment in  bankruptcy.     Raynor  v.  Raynor,  21  Hun,  36. 

A  widow  is  entitled  to  have  set  off  to  her,  by  metes  and  bounds, 
the  one-third  part  of  lands  of  which  her  husband  died  seized  as  ten- 
ant in  common,  to  be  held  by  her  as  tenant  in  common  with  the 
other  owner.  Smith  v.  Smith,  6  Lans.  313.  If  one-third  cannot  be 
set  off  by  metes  and  bounds  then  one-third  of  the  rents  and  profits, 
I'egulated  by  the  value  at  the  time  of  tlie  husband's  alienation,  should 
be  set  apart.  Van  Gelder  v.  Post,  2  Edw.  577.  A  widow  who 
elects  to  take  a  gross  sum  from  the  surplus,  in  lieu  of  dower,  is  en- 
titled to  the  same  clear  of  all  costs  or  commissions.  Campbell  v. 
Erving,  43  How.  258.  The  widow  is  entitled  to  one-third  of  the 
land,  according  to  its  value  at  the  time  of  alienation,  and  is  not  en- 
titled to  be  allowed  for  any  increase  in  value  or  any  improvements. 
Brown  v.  Brown,  4  Eobt.  688.  See  §  1600,  and  cases  cited  on  this 
point.  The  question  of  improvements  is  to  be  determined  by  the 
commissioners.     Marhle  v.  Lewis,  53  Barb.  432. 

In  estimating  the  net  rental  value  on  which  dower  is  to  be  com- 
puted, the  doweress  should  not  be  allowed  to  benefit  by  any  increase 
in  value  arising  from  improvements  made,  but  the  fact  that  improve- 
ments increased  the  value  should  be  clearly  shown.  Bartlett  v. 
Musliner,  28  Hun,  235.  Dower  is  due  of  mines  worked  during 
coverture,  not  of  those  unopened  at  the  husband's  death.  If  the 
land  assigned  for  dower  contain  an  open  mine,  the  doweress  may 
work  it.  Coates  v.  Gheever,  1  Cow.  460.  Upon  the  hearing  before 
a  referee,  appointed  by  an  interlocutory  judgment  in  an  action 
23 
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brought  for  dower,  it  appeared  tlie  real  estate  consisted  of  four  dis- 
tinct parcels.  Held,  that  the  plaintifE  was  not  entitled  to  have  her 
dower  set  off  in  each  separate  and  distinct  parcel,  when  to  do  so 
would  unjustly  afEect  the  right  of  the  parties.  Express  authority  is 
conferred  by  section  1609  to  set  off  a  distinct  parcel,  constituting- 
one-third  of  the  real  property  of  which  dower  is  to  be  admeasured. 
Price  V.  Price,  41  Hun,  486. 

§  1610.  All  the  commissioners  must  meet  together  in  the  performance  of  any 
of  their  duties;  but  the  acts  of  a  majority  so  met  are  valid.  The  referee,  or  the 
commissioners,  or  a  majority  of  them,  must  make  a  full  report  of  their  proceed- 
ings, specifying  therein  the  manner  in  which  they  have  discharged  their  trust, 
with  the  items  of  their  charges,  and  a  particular  description  of  the  portion  ad- 
measured and  laid  off  to  the  plaintifE ;  or,  if  they  report  that  it  is  not  practicable, 
or,  in  their  opinion,  it  is  not  for  the  best  interests  of  all  the  parties  concerned,  to 
admeasure  and  lay  off  a  distinct  parcel  of  the  property,  of  which  dower  is  to  be 
admeasured,  they  must  state  the  reasons  for  that  opinion,  and  all  the  facts  re- 
lating thereto.  The  report  must  be  acknowledged  or  proved,  and  certified,  in 
like  manner  as  a  deed  to  be  recorded,  and  must  be  filed  in  the  office  of  the 
clerk. 

Precedent  for  Referee^  s  Report. 
SUPREME  COUET. 


Hannah  Everson 

agst. 

Andrew  McMullen. 


To  the  Supreme  Court  of  the  State  of  New  Yorh: 

1,  Alvah  S.  Newcomb.  the  referee  appointed  by  an  order  of  this 
court,  made  and  entered  on  the  5th  day  of  February,  1887,  to  ad- 
measure the  dower  of  Hannah  Everson,  widow  of  Morgan  Everson, 
deceased,  in  the  property  of  which  said  Morgan  Everson  died  seized, 
situated  in  the  county  of  Ulster  and  described  as  follows:  {Here  in- 
sert description. ) 

Do  respectfully  report :  First.  Before  entering  upon  my  duties  as 
such  referee,  I  took  and  filed  the  oath  prescribed  by  the  statute  in 
such  case  made  and  provided,  to  faithfully,  honestly  and  impartially 
execute  the  trust  reposed  in  me  as  such  referee  as  aforesaid. 

Second.  On  the  18th  day  of  March,  1887,  I  attended  at  the  prem- 
ises hereinbefore  described  ;  and  Hannah  Everson,  by  her  attorney, 
G.  D.  B.  Hasbrouck,  Esq.,  and  Andrew  McMullen,  by  his  attorney, 
Charles  M.  Preston,  Esq.,  appeared  before  me  at  the  time  and  place 
aforesaid,  and  pointed  out  to  me  the  boundaries  of  said  property,  and 
the  permanent  improvements  made  thereupon,  at  the  death  of  said 
plaintiff's  husband,  and  the  sale  of  said  property  by  the  executor  of 
her  said  husband  and  gave  jjroof  in  reference  thereto. 

Third.  And  I  further  report  that,  in  my  opinion,  it  is  not  for  the 
best  interest  of  all  the  parties  concerned  to  admeasure  and  lay  off  to 
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said  Hannah  Everson  a  distinct  part  of  said  property,  and  the  follow- 
ing are  the  reasons  for  such  opinion: 

J  St.  The  property  has  a  water  front  of  one  hundred  an  d  fifty  feet  now 
divided  into  three  unequal  parts.  The  westerly  part  is  a  slip  for  the  use 
of  vessels,  in  the  rear  of  which  stands  a  large  open  shed  or  shop;  the 
next,  or  middle  part,  is  an  open  pier  or  dock,  extending  from  the  channel 
bank  of  the  Rondout  creek  to  the  lane  at  the  rear  of  this  lot;  and  the 
easterly  part  is  a  ship  railway  for  drawing  vessels  up  out  of  the 
waters';  all  of  which  parts  are  used  by  and  are  indispensable  to  the 
said  Andrew  McMuUen  in  his  business  as  ship  builder,  and  all  of 
which  improvements  have  been  made  by  the  said  Andrew  McMullen. 

2d.  If  an  admeasurement  should  be  made  and  one-third  part 
of  said  property  be  set  apart  for  said  Hannah  Everson,  it  could  not  be 
done  without  making  the  remaining  part  practically  useless  to  the 
said  Andrew  McMullen  for  his  business  as  ship  builder. 

3d.  If  an  admeasurement  should  be  made  and  one-third  part  of 
said  property  be  set  apart  for  the  said  Hannah  Everson,  the  rental 
value  of  the  portion  set  apart  for  her  would  not  be  equal  to  one-third 
of  the  rental  value  of  the  whole  property,  since  her  one-third  would 
be  too  small  for  ship-building  purposes,  or  for  any  purpose  to  which 
it  could  be  applied. 

Fourth.  And  I  further  report,  that  under  a  stipulation  of  the  re- 
spective attorneys  for  the  parties  herein,  I  attended  at  the  office  of 
Preston  &  Chipp,  attorneys  for  the  defendant  herein,  on  the  25th  day 
of  March,  1887,  and  took  testimony  of  certain  witnesses,  to  ascertain 
the  rental  value  of  said  property,  which  said  stipulation  and  testimony, 
signed  by  the  witnesses,  is  hereto  annexed. 

Fifth.  And  I  further  report,  that  after  hearing  the  tesjiimony  of 
the  witnesses,  as  aforesaid,  to  ascertain  the  rental  value  of  said  pro]3- 
erty,  and  after  hearing  G.  D.  B.  Hasbrouck,  Esq.,  of  counsel  for 
said  Hannah  Everson,  and  Charles  M.  Preston,  of  counsel  for  the  said 
Andrew  McMullen,  and  after  due  deliberation  had,  I  find  that  the 
rental  value  of  said  property  (independent  of  the  improvements  made 
thereupon  since  the  sale  of  said  property  by  the  executor  of  plaintiff's 
husband)  was  the  sum  of  $300,  for  the  year  1885,  and  that  the  rental 
Value  of  said  property  since  1885  has  been,  and  still  is,  the  sum  of 
$300  per  year. 

Sixth.  The  items  of  my  charges  are: 

For   attending   at   said  property,   to  see  if  admeasurement 

could  be  made,  two  days $12  00 

For  services  as  referee  to  ascertain  rental  v;ilue  of  said  prop- 
erty, two  days  taking  testimony 13  00 

Two  "days  preparing  report 12  00 


$36  00 


In  witness  whereof  I  have  hereunto  set  my  hand  this  April  1st,  A. 
D.  1887.  Alvah  S.  Newcomb. 

{Add  acknotvledgment.) 

§  1611.  Upon  the  application  of  any  party  to  the  action,  and  upon  good  cause 
shown,  the  court  may  set  aside  the  report,  and,  it  necessary,  may  appoint  new 
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commissioners,  or  a  new  referee,  who  must  proceed,  as  prescribed  in  this  title, 
with  respect  to  those  first  appointed. 

§  1613.  The  fees  and  expenses  of  the  commissioners,  or  of  the  referee,  includ- 
ing the  expense  of  a  survey,  when  it  is  made,  must  be  taxed  under  the  direction 
of  the  court;  and'the  amount  thereof  must  be  paid  by  the  plaintiff,  and  allowed 
to  her  upon  the  taxation  of  her  costs. 

For  amount  of  fees,  see  §  3299. 

Where  the  wife  was  a  party  dower  was  set  apart  in  surplus  on 
foreclosure  free  from  costs.  Hanley  v.  Bradford,  9  Paige,  200 ; 
Church  V.  Church,  3  Sandf.  Ch.  434.  When  the  widow  filed  a  bill 
for  dower,  and  asked  more  than  she  was  entitled  to,  not  having  asked 
an  assignment  of  dower,  neither  party  was  entitled  to  costs.  Jius- 
sell  V.  Austin,  1  Paige,  192 ;  Hazen  v.  Thurher,  4  Johns.  Ch.  604 ; 
Sale  V.  James,  6  id.  258.  Defendant  was  charged  with  costs  be- 
cause he  refused  to  set  off  dower  and  to  account  for  one-third  of  the 
profits,  and  set  up  defense  which  was  overruled.  Leonard  v.  Steele, 
4  Barb.  20. 

Where  the  widow  accepts  a  gross  sum,  and  a  sale  is  ordered,  costs 
and  allowances  may  be  made  to  both  plaintiff  and  defendant.  The 
dower  interest  is  to  be  computed  on  the  balance.  Schierloh  v. 
Schierloh,  14  Hun,  572.  Since  the  adoption  of  the  Code  of  Civil 
Procedure,  the  plaintiff',  in  an  action  brought  for  dower,  if  successful, 
is  entitled  to  costs  of  course  under  subdivision  1  of  section  3228  of  the 
Code,  as  it  is  an  action  to  recover  an  interest  in  real  property,  and  is 
triable  by  a  jury.  Everson  r.  McMullen,4:?>1I\m,6'Jd>;  distinguish- 
ing as  decided  before  passage  of  the  last  nine  chapters ;  Aihman  v. 
Harsell,  31  Hun,  635 ;  which  held  that  there  were  no  statutory 
provisions  regulating  costs  in  an  action  for  admeasurement  of  dower 
under  the  Code  of  Civil  Procedure,  and  consequently  costs  in  such 
an  action  are  in  the  discretion  of  the  court.  Costs  in  an  action  for 
dower  go  to  the  successful  party  of  course.  Jones  v.  Emery,  1  Civ. 
Pro.  R.  338. 

§  1613.  Upon  the  report  being  confirmed  by  the  court,  final  judgment  must  be 
rendered.  If  the  referee  or  commissioners  have  admeasured  and  laid  off  to  the 
plaintiff  a  distinct  parcel  of  the  property,  the  judgment  must  award  to  her,  during 
Ler  natural  life,  the  possession  of  that  parcel,  describing  it,  subject  to  the  pay- 
ment of  all  taxes,  assessments,  and  other  charges,  accruing  thereupon  after  she 
takes  possession.  If  the  referee  or  the  commissioners  report  that  it  is  not  prac- 
ticable, or  that,  in  his  or  their  opinion,  it  is  not  for  the  best  interests  of  all  the 
parties  concerned,  so  to  admeasure  and  lay  off  a  distinct  parcel  of  the  property, 
the  final  judgment  must  direct  that  a  sum,  fixed  by  the  court,  and  specified 
therein,  equal  to  one-third  of  the  rental  value  of  the  real  property,  as  ascertained 
by  a  reference  or  otherwise,  be  paid  to  the  plaintiff,  annually  or  oftener,  as 
directed  in  the  judgment,  during  her  natural  life,  for  her  dower  in  the  property; 
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and  that  tlie  sums  so  to  be  paid,  be  and  remain  a  charge  upon  the  property,  dur 
ing  lier  natural  life.  The  final  judgment  may  also  award  damages  for  the  with- 
holding of  dower. 

Where  a  decree  was  entered,  adjudging  plaintiff  to  be  entitled  to 
dower,  and  fixing  the  sum  to  which  she  was  entitled  as  one-third  of 
the  yearly  income  of  the  property,  and  after  two  payments,  a  motion 
was  made  for  an  order  that  the  doweress  receive  one-third  the  net 
rents,  held,  that  as  the  court  had,  as  required  by  section  1613, 
fixed  a  sum  equal  to  one-third  of  the  rental  value  of  the  property, 
and  specified  the  same  as  the  dower,  the  court  had  no  power  to  alter 
such  final  judgment.     Mclntyre  v.  Clark,  43  Hun,  352. 

Precedent  for  Final  Judgment. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  in  and  for  the  city  and  county  of  New  York,  at  the  county 
court-house  in  the  city  of  New  York,  on  the  12th  day  of  December, 
1885: 

Present  —  Hon.  Charles  Donohue,  Justice. 


Catherine  Mclntyre,  Plaintiff, 
agat. 
Charles  G.  Clark,  Mary  Candless,  John 
Burger  and  James  Considine,  Defend- 
ants. 


This  action  having  been  tried  before  Mr.  Justice  Charles  H.  Van 
Brunt,  at  a  Special  Term  of  this  court,  on  the  15th  day  of  June,  1885, 
and  findings  having  been  made  and  filed  by  said  justice,  and  an  in- 
terlocutory decree  having  been  made  and  entered  in  this  action, 
wherein  and  whereby  it  was  adjudged  that  the  plaintifE  was  entitled 
to  dower  in  the  property  hereinafter  described  ;  and  Adolph  L. 
Sanger,  Esq.,  having  been  appointed,  by  said  decree,  referee  to  ad- 
measure said  dower  and  report  to  this  court;  and  the  said  referee  hav- 
ing made  and  filed  his  rejDort,  wherein  he  found  that  the  said  property 
could  not  be  divided  ;  and  thereafter,  on  motion  of  the  plaintifE,  an 
order  was  made  confirming  said  report  and  appointing  said  Adolph  L. 
Sanger,  referee,  to  take  proofs  and  ascertain  the  rental  value  of  the 
real  property  referred  to  in  the  complaint,  and  to  take  proofs  and 
ascertain  what  damages  the  plaintiff  has  suffered  by  the  withholding 
of  her  said  dower,  and  to  report  to  this  court;  and  by  which  said  last- 
named  order  it  was  provided  that  on  the  coming  in  of  said  report  and 
the  confirmation  of  the  same,  a  final  decree  be  entered  in  this  action; 
and  the  said  referee  having  made  and  filed  his  report,  wherein  he 
finds,  among  other  things,  that  the  value  of  the  use  of  the  third  of 
the  said  premises,  after  deducting  taxes  and  water-rates,  is  $211  each 
year;  and  that  the  plaintiff  has  suffered  damage  by  the  withholding 
of  her  dower,  in  the  sum  of  $683.72; 

Now,  on  reading  and  filing  notice  of  motion,  and  on  all  the  plead- 
ings, proceedings,  reports  and  orders  in  this  action; 
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After  healing  L.  Laflin  Kellogg,  attorney  for  plaintiff,  and  Miller, 
Peckham.  &  Dixon,  attorneys  for  defendant  Ulark; 

On  motion  of  L.  Laflin  Kellogg,  attorney  for  plaintiflF, 

It  is  ordered  that  the  report  of  the  said  referee,  Adolph  L.  Sanger, 
dated  December  9,  1S85,  and  filed  in  the  office  of  the  clerk  of  this 
court  on  the  10th  day  of  December,  1885,  be  and  the  same  is  hereby 
in  all  respects  confirmed. 

It  is  further  ordered  and  adjudged,  that  the  plaintiff,  Catherine 
Mclntyre,  recover  from  the  defendant  Charles  G.  Clark  the  sum  of 
$683.72,  with  interest  thereon  from  December  1,  1885,  her  damages 
for  the  withliolding  of  her  dower,  her  costs,  as  adjusted  by  the  clerk 
of  this  court,  and  $34. —  extra  allowance  awarded  by  this  court, 
amounting  altogether  to  the  sum  of  1964.46,  and  that  the  plaintiff 
have  execution  against  the  defendant  Charles  C  Clark  therefor. 

It  is  further  ordered  and  adjudged,  that  one-third  of  the  yearly 
rental  value  of  the  real  property  mentioned  in  the  complaint,  to-wit: 
(Here  insert  description)  be  arid  tlie  same  is  hereby  fixed  and  ascer- 
tained at  the  sum  of  $211,  and  that  the  sum  of  $211  be  paid  to  the 
plaintiff  by  the  defendant  Charles  G.  Clark,  each  and  every  year  be- 
ginning with  December  1,  1885,  during  the  natural  life  of  the  plain- 
tiff, for  her  dower  in  said  property,  the  same  to  be  payable  in  equal 
quarterly  payments  on  the  1st  days  of  December,  March,  June  and 
September  in  each  year. 

It  is  further  adjudged,  that  the  sums  so  ordered  and  adjudged  to 
be  paid  under  this  decree  be  and  remain  a  charge  upon  the  property 
of  the  said  plaintiff,  described  herein,  during  the  natural  life  of  the 
plaintiff,  prior  to  all  other  liens  or  incumbrances. 

It  is  further  ordered  and  adjudged,  that  any  of  the  parties  inter- 
ested may,  upon  notice,  apply  to  modify  this  decree  by  increasing  or 
diminishing  the  sum  to  be  paid  to  the  plaintiff  for  her  dower. 

C.  Donahue, 

/.  S.  0. 

%  1614.  The  plaintiff  may,  from  time  to  time,  maintain  an  action  against  the 
owner,  or  a  person  who  was  the  owner  of  the  property,  to  recover  any  installment 
of  the  sum,  so  awarded  to  her  for  her  dower,  which  became  due  during  his  owner- 
ship, and  remains  unpaid.  Or  if  an  installment  remains  due  and  unpaid,  she  may 
maintain  an  action  to  procure  a  sale  of  the  property,  and  enforce  the  payment  of 
the  installments,  due  and  to  become  due,  out  of  the  proceeds  of  the  sale.  Such 
an  action  must  be  conducted  as  if  the  charge  upon  the  real  property  was  a  mort- 
gage to  the  same  effect.  If,  at  any  time,  it  is  made  to  appear  to  the  court,  that 
the  rental  value  of  the  real  property  has  materially  increased  or  diminished,  the 
court  may,  by  an  order,  to  be  made  upon  notice  to  all  the  persons  interested, 
modify  the  final  judgment,  by  increasing  or  diminishing  the  sum  to  be  paid  to  the 
plaintiff. 

§  1615.  Where  a  portion  of  the  property  is  admeasured  and  laid  off  to  the 
plaintiff  as  her  dower,  a  lien,  which  is  inferior  to  the  plaintiff's  right  of  dower, 
attaches,  during  the  life  of  the  plaintiff,  to  the  residue,  or  to  the  portion  or  share 
of  the  residue  which  was  subject  to  it,  as  if  the  portion  laid  off  to  the  plamtiff 
had  not  been  a  part  of  the  property. 

S;  1616.  An  appeal  from  a  final  judgment,  awarding  to  the  plaintiff  possession 
of  the  part  admeasured  and  laid  off  to  her,  does   not  stay  the  execution  thereof, 
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unless  tlie  court,  or  a  judge  thereof,  grants  an  order  directing  such  a  stay.  Such 
an  order  shall  not  be  granted,  if  an  undertaking  is  given  on  the  part  of  the  re- 
spondent, with  one  or  more  sureties,  approved  by  the  court,  or  a  judge  thereof, 
to  the  effect  that,  if  the  judgment  appealed  from  is  reversed  or  modified,  and 
restitution  is  awarded,  she  will  pay,  to  the  person  entitled  thereto,  the  value  of  ' 
the  use  and  occupation  of  the  part  so  admeasured  and  laid  off  to  her,  or  of  the 
portion,  restitution  of  which  is  awarded,  during  the  time  she  holds  possession 
thereof,  by  virtue  of  the  judgment. 

§  1617.  In  an  action  for  dower,  the  plaintiff  may,  at  any  time  before  an  interlocu 
tory  judgment  is  rendered,  by  reason  of  the  defendant's  default  in  appearing  or 
pleading,  or,  where  an  issue  of  fact  is  joined,  at  any  time  before  the  commence- 
ment of  the  trial,  file  with  the  clerk  a  consent  to  accept  a  gross  sum  in  full  sat- 
isfaction and  discharge  of  her  right  of  dower  in  the  real  property  described  in 
the  complaint.  Such  a  consent  must  be  in  writing,  and  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded.  A  copy  thereof,  with  no- 
tice of  the  filing,  must  be  served  upon  each  adverse  party'who  has  appeared,  or 
who  appears  after  the  filing. 

Consent  to  Accept  Gross  Sums. 

SUPREME  COURT  — Ulster  County. 

^ 

Hannah  Everson 

agst. 

Andrew  McMuUeu. 


The  undersigned,  Hannah  Everson,  plaintiff  herein,  hereby  con- 
sents to  acoeirt  a  gross  sum  in  full  satisfaction  and  discharge  of  her 
right  of  dower  in  the  real  property  described  in  the  complaint,  the 
amount  to  be  ascertained  pursuant  to  law. 

Dated  June  9,  1887.  Hannah  Everson.     [l.  s.] 

{Add  acknowledgment,  usual  form.) 

%  1018.  At  any  time  after  a  consent  is  filed,  as  prescribed  in  the  last  section, 
and  before  an  interlocutory  judgment  is  rendered,  any  defendant  may  apply  to 
the  court,  upon  notice,  for  an  order  granting  him  leave  to  pay  such  a  gross  sum. 
Thereupon  the  court  may,  in  its  discretion,  and  upon  such  terms  as  justice 
requires,  ascertain  the  value  of  the  plaintiff's  right  of  dower  in  the  property,  by 
a  reference  or  otherwise,  and  make  an  order,  directing  payment,  by  the  applicant, 
of  the  sum  so  ascertained,  within  a  time  fixed  by  the  order,  not  exceeding  sixty 
days  after  service  of  a  copy  thereof;  and  directing  the  execution  by  the  plaintiff 
of  a  release  of  her  right  of  dower,  upon  receipt  of  the  money.  Obedience  to  the 
order  may  be  enforced,  either  by  punishment  for  contempt,  or  by  striking  out  the 
pleading  of  the  offending  party,  and  rendermg  judgment  against  him  or  her,  or  in 
both  modes. 

Rule  71.  Whenever  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or  in  dower, 
is  entitled  to  the  annual  interest  or  income  of  any  sum  paid  into  court  and 
invested  in  permanent  securities,  such  party  shall  be  charged  with  the  expense 
of  investing  such  sum,  and  of  receiving  and  paying  over  the  Interest  or  income 
thereof;  but  if  such  party  is  willing,  and  consents  to  accept  a  gross  sum  in  lieu 
of  such  annual  interest  or  income  for  life,  the  same  shall  be  estimated  according 
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to  the  then  value  of  an  annuity  of  five  per  cent  on  the  principal  sum,  during  tlie 
probable  life  of  sucli  person,  according'  to  the  Port.smoutli  or  Northampton  tables. 

Dower  gross  sum. —  When  a  party  elects  to  accept  a  gross  sum  in 
lieu  of  dower,  or  an  annual  income  for  life,  upon  a  fund  in  court,  it 
is  customary,  on  petition  of  the  party  entitled  to  the  same,  to  appoint 
a  referee  to  compute  the  amount  due,  but  this  is  for  the  convenience 
of  and  discretionary  with  the  court,  and  when  the  court  refuses  to 
appoint  a  i-eferee  it  is  presumed  it  deemed  it  a  proper  case  to  take 
the  proofs  itself  and  that  the  matter  is  still  before  the  court  for  that 
purpose.  Livingston  v.  Livingston,  8  Week.  Dig.  328.  See  Eule 
71,  supra,  and  Northampton  tables  under  section  1569. 

§  1619.  Where  the  plaintiff's  consent  has  been  filed,  as  prescribed  in  the  last 
section  but  one,  and  she  is  entitled  to  an  interlocutory  judgment  in  the  action,  the 
court  must,  upon  the  application  of  either  party,  ascertain,  by  a  reference  or 
otherwise,  whether  a  distinct  parcel  of  the  property  can  be  admeasured  and  laid 
off  to  the  plaintiff,  as  tenant  in  dower,  without  material  injury  to  the  interests  of 
the  parties.  If  it  appears  to  the  court,  that  a  distinct  parcel  cannot  be  so  admeas- 
ured and  laid  off,  the  interlocutory  judgment  must,  except  in  the  case  specified  in 
the  next  section,  direct  that  the  property  be  sold  by  the  sheriff,  or  by  a  referee 
designated  therein;  and  that,  upon  the  confirmation  of  the  sale,  each  party  to  the 
action,  and  every  person  deriving  title  from,  through,  or  under  a  party,  after  the 
filing  of  the  judgment  roll,  or  of  a  notice  of  the  pendency  of  the  action,  as  pre- 
scribed in  article  ninth  of  this  title,  be  barred  of  and  from  any  right,  title,  or 
interest  in  or  to  the  property  sold. 

In  an  action  brought  for  dower  defenses  were  interposed  and  a 
reference  to  try  the  issues  ordered.  In  the  pleadings  there  was  no 
issue  as  to  the  practicability  of  a  specific  portion  of  the  premises 
being  actually  admeasured.  At  the  trial  the  referee,  under  defend- 
ant's objection,  received  evidence  tending  to  show  such  fact  that  a 
distinct  parcel  of  the  property'  could  not  be  admeasured  to  plaintiff 
without  material  injury  to  her  interests,  and  directed  a  sale.  Held, 
that  the  question  of  practicability  of  such  admeasurement  was  not  to 
be  tried  by  a  referee,  and  the  direction  for  sale  should  be  stricken 
out.  In  all  cases,  except,  perhaps,  where  the  trial  is  by  the  court,  a 
reference  must  be  had  to  ascertain  whether  actual  admeasurement 
can  be  had  after  a  decision  by  the  referee  as  to  the  rights  of  the  par- 
ties under  the  issues  and  before  the  judgment  declaring  such  right 
is  entered.      0'' Dougherty  v.  Remington  Paper  Co.,  42  Hun,  192. 

^  1620.  In  a  case  specified  in  section  one  thousand  six  hundred  and  seventeen 
of  this  act,  where  the  property,  or  a  part  thereof,  consists  of  one  or  more  vacant 
or  unimproved  lots,  the  plaintiff's  consent  may  contain  a  stipulation  to  take  a  dis- 
tinct parcel  out  of  those  lots,  in  lieu  of  a  gross  sum.  In  that  case,  the  interlocu- 
tory judgment,  instead  of  directing  a  sale,  may  direct,  if  it  appears  to  be  just  so 
to  do,  that  commissioners  be  appointed  to  admeasure  and  lay  off  to  the  plaintiff  a 
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distinct  parcel,  out  of  tlie  vacant  or  unimproved  lots;  and,  if  there  is  any  other 
property,  that  it  be  sold,  and  a  gross  sum  be  paid  to  her  out  of  the  proceeds 
thereof,  as  prescribed  in  the  next  three  sections.  The  plaintiff's  title  to  each  dis- 
tinct parcel,  admeasured  and  laid  off  to  her,  as  prescribed  in  this  section,  is  that 
of  an  estate  of  inheritance  in  fee-simple.  In  admeasuring  and  laying  off  the  same, 
the  commissioners  must  consider  quantity  and  quality  relatively,  according  to  the 
value  of  the  plaintiff's  right  of  dower  in  the  vacant  or  unimproved  lots,  out  of 
which  the  admeasurement  is  to  be  made;  which  must  be  ascertained,  in  propor. 
fion  to  the  value  of  those  lots,  as  prescribed,  in  the  next  three  sections,  for  fixing 
a  gross  sum  to  be  paid  to  her  out  of  the  proceeds  of  a  sale. 

§  1031.  Before  an  interlocutory  Judgment  is  rendered  for  the  sale  of  the  prop- 
erty, the  court  must  direct  a  reference  to  ascertain  whether  any  person,  not  a 
party,  has  a  lien  upon  the  property,  or  any  part  thereof.  Except  as  otherwise 
expressly  prescribed  in  this  article,  the  proceedings  upon  and  subsequent  to  the 
reference  must  be  the  same,  as  prescribed  in  article  second  of  this  title,  where  a 
reference  is  made  as  prescribed  in  section  one  thousand  five  hundred  and  sixty- 
one  of  this  act. 

See  Dennerletn  v.  Dennerlain,  12  State  Rep.  640,  as  to  effect  of 
omitting  notice. 

§  1623.  Where  the  interlocutory  judgment  directs  a  sale,  if  the  right  of  dower 
of  the  plaintiff  is  inferior  to  any  other  lien  upon  the  property,  the  j  udgment  may, 
in  the  discretion  of  the  court,  direct  that  the  property  be  sold  either  subject  to 
the  lieu,  or  discharged  from  the  lieu;  and,  in  the  latter  case,  that  the  officer  mak- 
ing the  sale  pay  the  amount  of  the  lien,  out  of  the  proceeds  of  the  sale. 

§  1633.  Immediately  after  completing  the  sale,  and  executing  the  proper  con- 
veyance to  the  purchaser,  the  oiBcer  making  the  sale  must  make  and  file  with  the 
clerk  a  report  thereof,  showing  the  name  of  the  purchaser,  and  the  purchase-price 
paid  by  him,  or,  if  the  property  was  sold  in  parcels,  the  name  of  each  purchaser, 
and  the  price  and  a  description  of  the  parcel  sold  to  him;  the  sums  which  the 
officer  has  paid  out  of  the  proceeds  of  the  sale,  pursuant  to  the  interlocutory  judg- 
ment; the  purpose  for  which  each  payment  was  made;  the  amount  and  items  of 
his  fees  and  expenses;  and  the  net  amount  of  the  proceeds,  after  deducting  the 
payments. 

The  forms  for  sale  by  referee  under  the  preceding  sections  can 
readily  be  adapted  from  proceedings  in  partition,  as  also  the  final 
order  for  distribution  provided  for  by  the  next  section. 

§  1634.  Upon  confirming  the  sale,  the  court  must  ascertain,  by  a  reference  or 
otherwise,  the  rights  and  interests  of  each  of  the  parties  in  and  to  the  proceeds  of 
the  sale,  and  also  what  gross  sum  of  money  is  equal  to  the  value  of  the  plaintiff's 
dower  in  the  net  proceeds  of  the  sale,  calculated  upon  the  principles  applicable 
to  life  annuities.  The  court  must  thereupon  render  final  judgment,  confirming 
the  sale,  and  directing  that  the  gross  sum  so  ascertained  be  paid  to  the  plaintiff, 
in  full  satisfaction  of  her  right  of  dower,  and  that  the  remainder  of  the  proceeds 
of  the  sale  be  distributed  among  the  persons  entitled  thereto. 

§  1635.  The  provisions  of  article  second  of  this  title,  relating  to  a  sale  made  as 
prescribed  in  that  article,  and  to  the  distribution,  investment  and  care  of  the  pro- 
ceeds, apply,  as  far  as  they  are  applicable,  to  a  sale  made  as  prescribed  in  this 
article,  and  to  the  distribution  of  the  proceeds  of  a  sale  as  prescribed  in  the  last 
section. 

24 
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CHAPTER    IV. 

ACTION  TO  P0RECL08E  A  MORTGAGE. 

§  1626.  In  an  action  to  foreclose  a  mortgage  upon  real  property,  if  the  plaintiff 
becomes  entitled  to  final  judgment,  it  must  direct  the  sale  of  the  property  mort- 
gaged, or  of  such  part  thereof  as  is  suflEicient  to  discharge  the  mortgage  debt,  the 
expenses  of  the  sale  and  the  costs  of  the  action. 

§  1637.  Any  person,  who  is  liable  to  the  plaintiff  for  the  payment  of  the  debt 
secured  by  the  mortgage,  may  be  made  a  defendant  in  the  action;  and  if  he  has 
appeared,  or  has  been  personally  served  with  the  summons,  the  final  judgment 
may  award  payment  by  him  of  the  residue  of  the  debt  remaining  unsatisfied,  after 
a  sale  of  the  mortgaged  property,  and  the  application  of  the  proceeds,  pursuant 
to  the  directions  contained  therein. 

§  1628.  While  an  action  to  foreclose  a  mortgage  upon  real  property  is  pending, 
or  after  final  judgment  for  the  plaintiff  therein,  no  other  action  shall  be  com- 
menced or  maintained,  to  recover  any  part  of  the  mortgage  debt,  without  leave 
of  the  court  in  which  the  former  action  was  brought. 

§  1629.  The  complaint,  in  an  action  to  foreclose  a  mortgage  upon  real  property, 
must  state  whether  any  other  action  has  been  brought  to  recover  any  part  of  the 
mortgage  debt,  and,  if  so,  whether  any  part  thereof  has  been  collected. 

8  1630.  Where  final  judgment  for  the  plaintiff  has  been  rendered,  in  an  action 
to  recover  any  part  of  the  mortgage  debt,  an  action  shall  not  be  commenced  or 
maintained  to  foreclose  the  mortgage,  unless  an  execution  against  the  property 
of  the  defendant  has  been  issued,  upon  the  judgment,  to  the  sheriff  of  the  county 
where  he  resides,  if  he  resides  within  the  State,  or,  if  he  resides  without  the 
State,  to  the  sheriff  of  the  county  where  the  judgment-roll  is  filed  ;  and  has  been 
returned  wholly  or  partly  unsatisfied. 

§  1631.  The  plaintiff  must,  at  least  twenty  days  before  a  final  judgment  direct- 
ing a  sale  is  rendered,  file,  in  the  clerk's  office  of  each  county  where  the  mortgaged 
property  is  situated,  a  notice  of  the  pendency  of  the  action,  as  prescribed  in  sec- 
tion one  thousand  six  hundred  and  seventy  of  this  act;  which  must  specify,  in 
addition  to  the  particulars  required  by  that  section,  the  date  of  the  mortgage,  the 
parties  thereto,  and  the  time  and  place  of  recording  it. 

§  1633.  A  conveyance  upon  a.  sale,  made  pursuant  to  a  final  judgment,  in  an 
action  to  foreclose  a  mortgage  upon  real  property,  vests  in  the  purchaser  the  same 
estate  only  that  would  have  vested  in  the  mortgagee  if  the  equity  of  redemption 
had  been  forclosed.  Such  a  conveyance  is  as  valid  as  if  it  was  executed  by  the 
mortgagor  and  mortgagee,  and  is  an  entire  bar  against  each  of  them,  and  against 
each  party  to  the  action  who  was  duly  summoned,  and  every  person  claiming 
from,  though,  or  under  a  party,  by  title  accruing  after  the  filing  of  the  notice  of 
the  pendency  of  the  action,  as  prescribed  in  the  last  section. 

These  sections  will  be  treated  together  as  matter  of  convenience, 
and  under  them  the  practice  will  be  given  in  detail  since  the  provis- 
ions of  the  Code  of  Civil  Procefluro  are  exceedingly  meager  upon 
the  subject  of  foreclosure,  although  somewhat  snppleiuented  by  the 
rules  of  the  court.     The  general  cliaracter   of  the  statute  doubtless 
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arises  from  the  fact  that  the  foreclosure  of  mortgages  proceeded 
uader  the  equity  practice  and  was  not  a  matter  of  statute  except  to 
a  very  hmited  extent.  The  codifiers  seem  to  have  been  disposed 
to  leave  the  practice  unchanged,  and  made  no  attempt  to  interfere 
with  it  or  further  formulate  it.  The  result  is  shown  by  the  first 
section,  which  contains  the  provision  for  final  judgment,  while  the 
next  provides  as  to  the  proper  parties  to  the  action.  Both  the  rules 
and  the  provisions  of  the  Code  will  be  cited  and  the  practice  given 
as  thoroughly  established. 

Foreclosure  is  the  process  by  which  a  mortgagee  acquires  or  trans- 
fers to  a  purchaser  an  absolute  title  to  the  property  on  which  he  has 
previously  had  a  mere  lien  bj  way  of  mortgage.  See  Hilliard  on 
Mortgages.  The  section  provides  only  for  the  foreclosure  by  action 
in  equity,  the  proceeding  by  advertisement  or  statutory  foreclosure 
being  treated  under  sections  2387-2409.  See  Fiero  on  Special  Pro- 
ceeding, 472-498. 

Foreclosure  by  entry  and  possession,  which  is  common  in  the  New 
England  States,  is  not  known  in  this  State,  and  strict  foreclosure 
would  seem  to  be  abolished  by  the  positive  language  of  the  section 
that  "  final  judgment  must  direct  tlie  sale  of  the  property  mort- 
gaged." The  language  of  the  Revised  Statutes  was  "shall  have 
power  to  decree."  But  such  foreclosure  has  been  had  since  the  Code 
apparently,  without  the  objection  being  raised  ;  the  lands  in  that  case 
were,  however,  without  the  State.  Mouse  v.  Lockwood,  1  State  Rep. 
196  ;  S.  C,  40  Hun,  532.  See,  also,  Franldin  v.  Hayward,  61  How. 
43.  Sucli  foreclosure  was  allowable  where  foreclosure  had  once  been 
had  and  the  property  sold,  but  some  person,  not  having  been  made  a 
party,  had  a  right  to  redeem,  or  for  the  purpose  of  confirming  a  title 
otherwise  defective.  Bolles  v.  Duff,  10  Abb.  414  ;  affirmed,  43 
N.  T.  469;  Kendall  v.  Treadwell,  14  How.  165  ;  Benedict  v.  Gil- 
inan,  4  Paige,  58 ;  Ross  v.  Boardman,  22  Hun,  527  ;  Mills  v. 
Dennis,  3  Johns.  Ch.  367. 

Two  objects  are  sought  to  be  accomplished  in  foreclosures  under 
the  practice  in  this  State,  on  the  sale  of  the  mortgaged  property  by 
decree,  one  to  give  perfect  title  and  apply  the  moneys  arising  from 
the  sale  upon  the  mortgage  debt,  the  other  in  case  of  deficiency  to 
obtain  a  personal  judgment  against  the  parties  liable  therefor.  Wilt- 
sie  on  Mortgage  Foreclosure,  5.  It  is  said  in  Selkirk  v.  Wood,  9 
Civ.  Pro.  R.  141,  that  an  action  of  foreclosure  is  a  proceeding  in  rem, 
while  the  contrary  is  held  in  Osborne  v.  Randall,  7  Civ.  Pro.  R.  323. 

In  what  court  action  brought.  —  The  Supreme  Court  has  juris- 
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diction  of  mortgage  foreclosures  as  successor  to  the  Court  of 
Chancery.  Code  of  Civ.  Pro.  217.  Also  the  Superior  City 
Courts  — §  263,  subd.  1  —and  the  County  Courts— §  340,  subd, 
1.  The  provision  of  the  former  Code  giving  jurisdiction  to  the 
County  Court  was  held  constitutional  in  Arnold  v.  Eees,  18 
N.  Y.  5T,  but  that  court  has  not  the  power  to  reform  a  mortgage 
and  foreclose ;  Avery  v.  Willis,  24  Hun,  548 ;  nor  to  correct  a 
mistake  therein.     Thomas  v.  Harmon,  46  Hun,  75. 

f'lace  of  trial.  —  By  virtue  of  section  982,  an  action  to  foreclose 
a  mortgage  must  be  tried  in  the  county  where  the  property,  or  some 
part  thereof,  is  situated.  Binghamton  Iron  Foundry  v.  Hatfield, 
43  N.  Y.  224 ;  Gould  v.  Bennett,  69  id.  124.  This  is  the  rule, 
although  the  money  may  have  been  loaned  and  mortgage  executed 
in  another  county.  Miller  v.  Hull,  3  How.  325.  If  no  objection 
is  made  that  the  place  of  trial  is  not  the  proper  county,  it  will  not 
affect  the  regularity  of  the  proceedings.  Marsh  v.  Lowry,  26  Barb. 
197. 

Who  may  ie  plaintiff.  —  The  assignee  of  a  mortgage  may  fore- 
close. Whitney  v.  McKinney,  7  Johns.  Ch.  144;  Andrews  v. 
Gillesjoie,  47  N.  Y.  487.  It  is  said  in  Swart  v.  Bennett,  4  Abb.  Ct. 
of  App.  Dec.  353,  that  a  bona  fide  assignee  for  value  of  a  mortgage 
originally  given  as  consideration  for  a  fraudulent  transfer  of  lands 
may  foreclose,  though  the  transfer  has  been  adjudged  void  as  against 
creditors.  But  if  the  assignment  is  as  collateral  security,  both  as- 
signor and  assignee  should  join  as  plaintiffs.  Norton  v.  Warner, 
3  Edw.  Ch.  105;  Hoyt  v.  J/arfewse,  16  IST.  Y.  231.  The  owner, 
where  he  has  pledged  the  mortgage  as  collateral  for  a  debt  lees  than 
the  face  of  the  mortgage,  has  an  interest  in  it  which  entitled  him  to 
bring  an  action  to  foreclose.  In  such  action  the  pledgor  is  a  neces- 
sary party,  but  it  is  immaterial,  so  far  as  the  mortgagor  is  conceiiied, 
whether  he  is  a  party  plaintiff  or  defendant.  Sim/pson  v.  Satterlec, 
64  N.  Y.  657.  Where  plaintiff  assigned  a  mortgage  as  seciirity,  and 
in  an  action  by  the  pledgee  it  was  adjudged  a  certain  amount  was 
due  him,  which  was  paid  by  the  owner.  11  was  held  the  action  by  the 
pledgee  was  not  a  bar  to  a  foreclosure  by  the  owner.  O" Dougherty 
v.  Remington  Paper  Co.,  81  N.  Y.  496.  The  holder  of  the  mort- 
gage to  whom  it  has  been  assigned  as  collateral  may  maintain  the 
action  to  foreclose,  but  he  can  only  recover  the  amount  due  him,  and 
the  owner  of  the  interest,  subject  to  tlie  assignment,  must  be  made  a 
party,  either  plaintiff  or  defendant.  Whitney  v.  McKinney,  7 
Johns.  144  ;   Carpenter  v.  0^ Dougherty,  67  Barb.  397  ;  Bloomer  v. 
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Sturges,  58  K.  Y.  168 ;  Bard  v.  Poole,  12  id.  495 ;  Bush  v.  Lo- 
throp,  22  id.  535 ;  Salmon  v.  Allen,  11  Huu,  29  ;  Dalton  v.  Smith,  86 
N.  Y.  176 ;  Union  College  v.  Wheeler,  61  id.  88 ;  Slee  v.  Manhat- 
tan Co.,  1  Paige,  4S  ;  TFesie^ra  Res.  Banh  v.  Potter,  Clarke's  Ch.  432. 
The  power  to  foreclose  may  be  exercised  by  one  owning  only  a 
part  of  the  mortgage  debt,  and  if  he  claim  too  much,  that  does  not 
render  the  sale  void.  Batterman  v.  Alhright,  6  State  Rep.  334.  If  the 
party  bringing  the  foreclosure  has  not  the  entire  interest,  the  inter- 
ested parties  should  be  plaintiffs  with  him  unless  they  refuse,  which 
should  be  alleged,  and  then  they  should  be  made  defendants.  Law- 
rence Y.  Lawrence,  3  Barb.  Ch.  71 ;  Hancock  v.  Hancock,  22  IS". 
Y.  568.  The  joint  holders  of  a  mortgage  should  be  co-plaintiffs 
unless  upon  refusal  of  one  to  join,  as  in  the  case  of  assignor  and 
assignee.  Code  of  Civ.  Pro.,  §  448 ;  Paton  v.  Murray,  6  Paige, 
474.  See  Lawrence  v.  Lawrence,  3  Barb.  Ch.  71 ;  McGregor  v. 
McGregor,  35  N.  Y.  218 ;  Carpenter  v.  C Dougherty,  2  T.  &  0. 
427;  affirmed,  58  N.  Y.  681.  An  assignment  of  the  mortgage 
without  the  bond,  whether  in  writing  or  by  parol,  and  as  collateral 
or  otherwise,  is  a  nullity,  and  the  assignee  acquires  no  interest  espec- 
ially as  against  a  subsequent  assignee  of  both  the  bond  and  mort- 
gage —  Merrill  v.  Bartholick,  36  N.  Y.  44  —  although  the  bond  and 
mortgage  may  be  assigned  by  delivery  if  that  is  the  intention. 
Strause  v.  Josephthal,  77  IST.  Y.  622. 

Parties  who  are  entitled  to  the  benefit  of  the  mortgage  security, 
although  not  named  as  mortgagees  or  holding  an  assignment,  may 
foreclose  as  equitable  assignees  in  some  cases.  Lawrence  v.  Law- 
rence, 3  Barb.  Ch.  71 ;  Ferguson  v.  Ferguson,  2  N.  Y.  360 ;  Han- 
cock V.  Hancock,  22  id.  568 ;  Stewart  v.  Hutchinson,  29  How.  181 ; 
BoUes  r.  Buff,  43  N.  Y.  469 ;  EoUnson  v.  Ryan,  25  id.  320.  A 
surety  who  has  been  obliged  to  pay  a  mortgage  debt  may  be  subro- 
gated to  the  rights  of  the  mortgagee  and  maintain  foreclosure.  Hal- 
sey  V.  Reed,  9  Paige,  446 ;  McLean  v.  Towle,  3  Sandf.  Ch.  117 
Marsh  v.  Pike,  10  Paige,  595 ;  Brewer  v.  Staples,  3  Sandf.  Ch.  579 
Tice  V.  Annin,  2  Johns.  Ch.  125 ;  Johnson  v.  Zink,  52  Barb.  396 
Cox  V.  Wheeler,  7  Paige,  248 ;  Cherry  v.  Monro,  2  IBarb.  Ch.  627 
Ferris  v.  Crawford,  2  Den.  595  ;  Patterson  v.  Birdsell,  64  N".  Y. 
294  ;  Strause  v.  Josephthal,  77  id.  622 ;  Averill  v.  Taylor,  8  id.  44 
Calvo  V.  Davies,  73  id.  211 ;  Marshall  v.  Dames,  78  id.  414 ;  'Ells- 
•worth  V.  Lockwood,  42  id.  89  ;  Dings  v.  Parshall,  7  Hun,  522, 
Two  mortgagees  holding  contemporaneous  mortgages,  being  liens  of 
the  same  date,  may  unite  in  a  foreclosure.  Potter  Y.Crandall,  Clarke's 
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Ch.  119.  See  Decker  v.  Boice,  83  N.  T.  215 ;  Granger  v.  Crouch,  86 
id.  494,  and  Qreen  v.  Warn^icTc,  64  id.  220.  Where  a  mortgage  is 
given  to  the  special  guardian  of  an  infant,  the  guardian  is  the  proper 
person  to  file  a  bill  for  redemption  and  assignment  of  a  second  mort- 
gage on  the  same  premises.     Pardee  v.   Van  Aiken,  3  Barb.  534. 

It  is  held,  in  Roosevelt  v.  Blliihorp,  10  Paige,  415,  that  the 
same  person  cannot,  at  the  same  time,  foreclose  two  mortgages  on 
the  same  property  by  separate  actions.  As  to  the  right  of  foreclos- 
ure where  the  mortgage  was  given  to  an  executor  or  administrator 
as  such,  being  vested  in  his  successor,  and  when  such  mortgage,  given 
to  an  executor  in  his  own  name,  should  be  foreclosed  by  the  per- 
sonal representative  of  such  executor,  see  Peck  v.  Mallams,  10 
N.  T.  509 ;  Peoj>le  v.  Keyser,  28  id.  226 ;  Renaud  v.  Conselyea,  6 
Abb.  346  ;  Caulkins  v.  Bolton,  98  IST.  T.  511;  Bunn  v.  Vaughan, 
1  Abb.  Ct.  App.  Dec.  253.  Where  a  mortgage,  given  by  an  executor 
to  his  testator  during  his  life-time,  is  the  only  asset  of  the  estate,  and 
the  executor  refuses  to  bring  an  action,  a  judgment  creditor  of  de- 
ceased may  maintain  an  action  to  compel  the  sale  of  the  mortgaged 
premises  and  the  payment  of  his  debt  from  the  proceeds  of  the  sale. 
Ray'nor  v.  Gordon,  16  Hun,  126. 

One  executor  or  trustee  may  foreclose  against  another.  Paton  v. 
Murray,  6  Paige,  474;  Lawrence  v.  Lawrence,  3  Barb.  Ch.  71; 
McGregor  v.  McGregor,  35  IST.  Y.  218.  Gontra,  Yrooman  v.  Strim- 
son,  7  Week.  Dig.  468.  A  foreign  executor  or  administrator  cannot 
foreclose  without  taking  out  letters  in  this  State.  Morrell  v.  Dickey, 
1  Johns  Ch.  153 ;  Williams  v.  Storrs,  6  id.  353  ;  DooUttle  v.  Lewis, 
7  Johns  45  ;  Yroom  v.  Van  Home,  10  Paige,  549 ;  Brown  v.  Brown, 
1  Barb.  Ch.  353 ;  Smith  v.  Webh,  1  Barb.  232  ;  Vermilya  v.  Beatty, 
6  id.  429 ;  Lawrence  v.  Elmendorf,  5  id.  73 ;  Parsons  v.  Lyman, 
20  N.  Y.  173 ;   Peterson  v.  Chemical  Bank,  32  id.  21. 

The  objection  must  be  taken  by  answer  or  demurrer,  or  it  will  be 
waived.  DooUttle  v.  Lewis,  7  Johns.  Ch.  46 ;  Rohhins  v.  Wells,  26 
How.  15  ;  Zabriskie  v.  Smith,  13  N.  Y.  32ii ;  McBride  v.  Farmers' 
Bank,  26  id.  457.  But  assignment  of  mortgage,  by  a  foreign  ad- 
ministrator, vests  the  title  in  the  assignee,  who  may  foreclose. 
Smith  V.  Tiffna,  16  Hun,  552.  The  letters  of  administration 
granted  in  this  State  are  conclusive  as  to  the  validity  of  the  appoint- 
ment. Abbott  V.  Curran,  98  X.  Y.  665.  The  receiver,  or  the  suc- 
cessor of  a  receiver,  may  foreclose  a  mortgage  given  him  in  his  official 
capacity.  Leavitt  v.  Pell,  27  Barb.  322 ;  affirmed,  25  N.  Y.  474 ; 
Attorney- General  v.  Guardian  Mutual  Life  Lns.  Co.,  77  id.  272. 
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As  to  the  proper  parties  plaintiff  on  foreclosure  of  a  contract  for 
sale  of  lands  where  the  vendor  has  died,  see  Champion  v.  Brown, 
6  Johns.  Oh.  398  ;  Moors  v.  Burrows,  34  Barb.  1Y3 ;  Adams  v. 
Qreen,  id.  176 ;  Lewis  v.  Smith,  9  N.  Y.  502 ;  Thomson  v.  Sm,ith, 
63  id.  301 ;  Schroeppel  v.  Hopper,  40  Barb.  425. 

Necessary  and  proper  parties  defendant. —  The  mortgagor,  if  he 
has  not  parted  with  his  title,  is  a  necessary  defendant.  Reed  v. 
Marlle,  10  Paige,  409  ;  Griswold  v.  Fowler,  6  Abb.  113 ;  Kay  v. 
Whittalcer,  44  N.  Y.  565 ;  Raynor  v.  Selmes,  52  id.  579 ;  Watson 
V.  8pence,  20  Wend.  260 ;  Hall  v.  Nelson,  14  How.  32.  Or  if  he 
has  conveyed  by  aa  unrecorded  conveyance.  Ostrom  v.  McCann, 
21  How.  431 ;  Kipp  v.  Brandt,  49  id.  358 ;  Hall  v.  Nelson,  supra. 
He  is  not  a  necessary  party  where  he  has  parted  with  his  title  by  a 
recorded  conveyance.  Trustees  v.  Yates,  1  Hoff.  Ch.  142 ;  Gris- 
wold V.  Fowler,  6  Abb.  133  ;  Whitney  v.  MoKinney,  7  Johns.  Ch. 
144 ;  Bigelow  v.  Bush,  6  Paige,  343 ;  Van  Nest  v.  Latson,  19 
Barb.  604.  See  Root  v.  Wright,  21  Hun,  344 ;  reversed  on  another 
point,  Walton  v.  James,  11  Week.  Dig.  508.  The  real  owner  of 
mortgaged  premises  does  not  forfeit  his  right  to  be  made  a  party  to 
an  action  to  foreclose  the  mortgage  by  omission  to  record  his  deed  ; 
and,  provided  he  make  application  in  due  time,  it  is  the  duty  of  the 
conrt  to  direct  him  to  be  brought  in.  Johnson  -v .  Donovan,  106  If. 
Y.  269.  Persons  who  have  absolutely  conveyed  all  their  interest 
in  the  equity,  and  who,  as  between  the  parties,  bear  only  the  rela- 
tion of  sureties  as  to  the  personal  obligation  of  one  party  to  pay  the 
bond,  are  not  necessary  parties,  though  they  may  be  proper.  Root 
V.  Wright,  21  Hun  ;  34,  reversed  on  another  point,  84  N".  Y.  72. 
Where  the  bond  is  executed  by  the  mortgagors  and  another,  it  is 
proper  to  make  all  parties  and  demand  judgment  against  all.  Thome 
V.  Newby,  59  How.  120.  The  holder  of  the  equity  of  redemption 
is  a  necessary  defendant.  Hall  v.  Nelson,  14  How.  32  ;  Miner  v. 
Beekman,  50  N.  Y.  337 ;  Raynor  v.  Selmes,  52  id.  579  ;  Winslow 
V.  Cla.rh,  47  id.  261 ;  Robinson  v.  Ryan,  25  id.  320.  The  failure 
to  make  the  purchaser  a  party  will  be  waived  if  not  pleaded.  Davis 
V.  Beohstein,  69  N.  Y.  440.  But  intermediate  purchasers,  who  re- 
tain no  interest,  are  not  necessary  defendants.  Lookwood  v.  Bene- 
dict, 3  Edw.  Ch.  472.  In  case  deficiency  is  sought  against  any  of 
these  parties,  of  course  they  are  necessarily  made  parties.  If  the 
mortgagor  died  holding  the  title,  his  heirs  should  be  made  defend- 
ants. Noonan  v.  Brennerman,  8  State  Rep.  91;  Wood  v.  More- 
house, 1  Lans.  405 ;  Dodd  v.  Neilson,  90  N.  Y.  243. 
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It  is  held  in  Leonard  v.  Morris,  9  Paige,  90,  that  the  personal 
representatives  of  a  deceased  mortgagor  are  not  necessary  parties ; 
the  contrary  is  held  in  Shaw  v.  MoNish,  1  Barb.  Ch.  328.  The 
wife  of  the  owner  of  the  equity  of  redemption  is  a  necessary  party. 

Wheeler  v.  Morris,  2  Bosw.  524 ;  Denton  v.  Nanny,  8  Barb.  618 ; 

Vartie  v.  Underwood,  18  id.  .561;  Mills  v.  Van  Voorhis,  20  N.  Y. 
412 ;  Bell  v.  Mayor,  10  Paige,  49 ;  Merchants'  Bank  v.  Thompson,  55 
N.  Y.  7.  The  personal  representatives,  and  not  the  heirs,  of  a  de- 
ceased subsequent  mortgagee  are  necessary  and  proper  parties.  Ger- 
man Savings  Bank  v.  Muller,  10  "Week.  Dig.  67.  Where  a  mort- 
gagor, who  was  personally  liable  for  any  deficiency,  is  dead,  his  rep- 
resentatives may  be  made  parties,  and  a  decree  rendered  that  the 
deficiency  be  paid  out  of  the  estate  in  their  hands  in  due  course  of 
administration.  Glacius  v.  Fogel,  88  N.  Y.  439.  Plaintiff  is  enti- 
tled to  have  the  deficiency  paid  from  the  mortgagor's  personal  estate 
after  his  death,  and  so  much  as  is  caused  by  the  mortgagor's  omis- 
sion to  pay  taxes  is  a  preferred  debt.  Mitchell  v.  Bowne,  63  How. 
1.  It  seems  that  legatees,  devisees,  heirs  or  next  of  kin  of  one  who 
was  personally  liable  for  the  payment  of  a  mortgage  may  be  joined 
as  defendants  to  charge  them  with  statutory  liability  for  deficiency 
to  the  extent  of  assets  received  by  them.  Collins'  Petition,  6  Abb. 
N.  C.  27.  Contract  creditors  of  a  decedent  cannot  be  allowed  to 
defend  against  a  foreclosure  on  real  estate  owned  by  him  in  his  life- 
time. Gardner  v.  Lansing,  28  Hun,  413.  "Where  the  will  directs 
the  executors  to  sell  the  real  estate,  divide  the  proceeds  among  the 
residuary  legatees,  and  the  legatees  elect  to  take  the  land,  the  execu- 
tors are  not  a  necessary  party.  Prentice  v.  Janssen,!  "Week.  Dig.  318. 
In  Kay  v.  Whittaker,  44  N.  Y.  265,  it  is  said  that  the  wife  need 
not  be  joined  in  order  that  the  action  may  be  maintained,  but  that 
her  interest  is  not  afEeeted  by  such  an  action.  The  wife  is  a  neces- 
sary party  if  married  after  the  giving  of  the  mortgage.     Smith  v. 

Gardner,  42  Barb.  356.  As  to  whether  the  wife  is  a  necessary  party 
to  the  foreclosure  of  a  purchase-money  mortgage,  see  Mills  v.  Yan 

Voorhies,  20  N".  Y.  412,  and  Breekett  v.  Baum,  50  id.  8.  Persons 
having  liens  on  the  mortgaged  premises  as  legatees  are  necessary 
parties.  McGown  v.  Yerks,  6  Johns.  Ch.  450;  Hebron  Society  v. 
Schoen,  60  How.  185.  If  the  equity  of  redemptioti  is  vested  in  a 
trustee  both  the  trustee  and  cestui  q%i,e  trust  should  be  made  parties. 

Williamson  v.  Field,  2  Sandf.  Ch.  533 ;  Case  v.  Price,  9  Abb.  Ill; 

Grant  v.  Duane,  9  Johns.  591 ;  Paton  v.  Murray,  6  Paige,  474 ; 
Nodine  v.  Greenfield,  7  id.  547 ;  Leggett  v.  Mutual  Ins.  Co.,   64 
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Barb.  36  ;  Ransom  v.  Lampman,  5  id.  456  ;  Eagle  Fire  Ins.  Co.  v. 
Cammet,  2  Edw.  Cli.  12T ;  Rathhone  v.  Hooney,  .58  JST.  Y.  463 ;  King 
V.  Mo  YicTcers,  3  Sandf.  Ch.  192  ;  Toole  v.  McKiernan,  48  Super. 
Ct.  163 ;  JDodd  v.  Neilson,  90  N.  Y.  243.  See  Van  Vechter  v.  Terry, 
2  Johns.  Ch.  197 ;  Christie  v.  Eerrich,  1  Barb.  Ch.  254.  Where 
beneficiaries  were  very  numerous  the  rule  was  relaxed.  In  case  of 
trustee  for  creditors  the  creditors  are  not  necessary  parties.  Grant  v. 
Duane,  9  Johns.  591.  Reversioners  and  remaindermen  are  necessary 
parties,  but  not  every  person  having  a  contingent  interest.  Eagle 
Ins.  Go.  V.  Cammet,  2  Edw.  Ch.  127;  Nodine  v.  Greenfield,  7  Paige, 
547 ;  Leggett  v.  Mutual  Life  Ins.  Co.,  64  Barb.  36 ;  Rathhone  v. 
Hooney,  58  N.  Y.  463 ;  Brevoort  v.  Brevoort,  70  id.  136  ;  Lockwood 
V.  Reilley,  10  Abb.  N.  0.  351. 

The  assignee  in  bankruptcy  of  the  holder  of  the  title  is  a  neces- 
sary defendant.  Cleveland  v.  Boerum,  24  N.  Y.  617.  But  not  if 
•appointed  after  suit  brought.  Lenihan  v.  Harnann,  55  N.  Y.  662 ; 
Wagner  v.  Hodge,  34  Hun,  524.  A  general  assignee  is  also  a 
necessary  defendant.  Bard  v.  Pool,  12  IST.  Y.  475.  And  the  title 
he  holds  as  such  will  be  cut  off  even  if  he  is  not  sued  by  his  title  as 
assignee,  and  there  is  nothing  to  show  that  he  was  sued  in  his  official 
character.  Landon  v.  Townshend,  44  Hun,  561.  Persons  not 
judicially  declared  to  be  of  unsound  mind  may  be  made  parties 
with  the  same  force  and  effect  as  if  sane.  Prentiss  v.  Cornell, 
31  Hun,  167,  citing  Mutual  Life  Ins.  Co.  v.  Hunt,  14  id.  169  ; 
Sanford  v.  Sanford,  62  N.  Y.  553.  Tenants  under  a  lease  subse- 
quent to  the  mortgage  and  actual  occupants  of  the  mortgaged 
premises  are  necessary  parties.  Hirsch  v.  Livingston,  3  Hun,  9 ; 
Whalen  v.  White,  25  N.  Y.  462  ;  Clarkson  v.  SJcidmore,  47  id.  297 ; 
Glohe  Marhle  Mills  v.  Quinn,  76  id.  23.  In  order  that  the  pur- 
chaser may  obtain  a  perfect  title  subsequent  lienors  are  necessary 
defendants  as  are  holders  of  subsequent  mortgages.  If  not  a 
party  he  may  redeem.  Arnot  v.  Post,  6  Hill,  65  ;  FranMyn  v. 
Heyward,  61  How.  43  ;  Benedict  v.  Oilman,  4  Paige,  58  ;  Vroom 
V.  Bitmas,  id.  526 ;  Vanderkemp  v.  Shelton,  11  id.  28 ;  Brainard 
V.  Cooper,  10  N.  Y.  356 ;  Gage  v.  BrewsUr,  31  id.  218 ;  Pedbody 
V.  Roberts,  47  Barb.  91 ;  Benjamin  v.  Elmira,  etc.,  R.  R.  Co.,  54 
N.  Y.  675.  And  the  liens  of  judgment  creditors  will  not  be  cut  off 
unless  they  are  made  parties.  Niagara  Bank  v.  Roosevelt,  9  (Jow. 
409;  People's  Bank  v.  Hamilton  Manuf.  Co.,  10  Paige,  481; 
Morris  v.  Wheeler,  AS>  N.  Y.  708  ;  Yerdin  v.  Slocum,  71  id.  345 ; 
Hulhell  V.  Sibley,  5  Lans.  51;  Weinbrener  v.  Johnson,  1  Abb.  (N. 
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S.)  202;  Root  v.  ^YheeUr,  12  Abb.  294;  Groff  v.  Morehouse,  51 
N.  T.  503 ;  Lyon  v.  Lyon,  67  id.  250.  Judgment  creditors  who 
are  not  lienors  are  not  necessary  parties.  Spring  v.  Short,  90  N.  Y. 
538.  Nor  are  general  creditors.  Gardner  v.  Lansing,  28  Hun, 
413  ;  People  v.  Erie  Railway  Co.,  56  How.  122.  Holders  of  valid 
mechanics'  liens  are  necessary  parties  in  order  to  cut  off  their  liens. 
Payne  v.  Wilson,  74  N.  Y.  348  ;  Emigrant  Savings  Banh  v.  Gold- 
m.an,  75  id.  127.  It  is  proper  to  make  purchasers  at  tax  sales  parties 
defendant.  Beoker  t.  Howard,  4  Hun,  359  ;  S.  C,  69  N.  Y.  5.  On 
motion  for  reargument,  Roosevelt  Hospital  v.  Dowley,  57  How.  489. 

The  husband  of  the  owner  of  the  equity  of  redemption  is  not  a 
necessary  party.  Mapes  v.  Brown,  14  Abb.  N.  C.  94 ;  Trustees, 
etc.,  V.  Roth,  14  Week.  Dig.  459.  A  married  woman  taking  a  con- 
veyance and  assuming  a  mortgage,  is  liable  as  if  she  were  sole ; 
Cashtnan  v.  Henry,  75  N.  Y.  103 ;  and  where  a  married  woman 
owns  the  equitj''  her  judgment  creditors  are  necessary  parties.  Mor- 
ris V.  Wheeler,  45  N.  Y.  708. 

Where  the  ownership  of  the  mortgage  is  disputed,  the  various 
claimants  may  be  made  parties.  Kortright  v.  Smith,  3  Edw.  Ch. 
402.  See  note,  5  Civ.  Pro.  R.  108,  as  to  who  should  be  defend- 
ants in  foreclosure.  No  person  should  be  made  parties  except  those 
who  have  title  to  or  lien  upon  the  premises.  Gardner  v.  Lansing. 
28  Hun,  413.  But  one  who  has  or  claims  to  have  an  interest  in 
the  premises  subordinate  to  that  of  plaintiff  is  a  proper  defendant 
in  foreclosure.  Mutual  Life  Ins.  Go.  v.  Hoyt,  15  Week.  Dig.  489. 
The  only  proper  parties  are  the  mortgagor,  the  mortgagee,  and  those 
who  have  acquired  rights  under  them,  subject  to  the  mortgage,  and 
these  parties  only  are  affected  by  the  judgment  of  foreclosure. 
Emigrant  Savings  Bank  v.  Goldman,  75  jN.  Y.  127;  Eent  v. 
Popham,  6  Civ.  Pro.  P.  336.  Where  tlie  grantee  covenants  to  pay 
the  mortgage  he  becomes  the  principal  debtor,  and  is  liable  for  defi. 
ciency.  Fleischhauer  v.  Guggenheimer,  15  Week.  Dig.  164.  In  an 
action  which  arose  previous  to  the  present  Code,  it  was  held,  that 
one  who,  in  an  assignment  of  a  bond  and  mortgage,  guaranteed  its 
payment  "by  due  ft)reclosure  and  sale,"  is  a  proper  defendanr. 
Yanderbilt  v.  Schryer,  91  N.  Y.  392.  A  city  need  not  be  made 
a  party  where  it  has  taken  a  portion  of  the  property  for  public  use. 
Hooker  v.  Martin,  10  Hun,  302.  One  whose  mortgage  is  recorded 
but  not  indexed  is  a  necessary  party  to  the  foreclosure  of  a  prior 
mortgage,  and  if  not  joined,  the  foreclosure  is  void  as  to  him. 
Mutual  Life.  Ins.  Co.  v.  Pake,  1  Abb.  N.  C.  381 ;  affirmed,  87  N. 
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y.  257.  An  assignee  of  a  judgment  who  took  it  only  to  collect  for 
the  assignor,  and  has  sold  the  land  and  received  a  sheriil's  deed  is 
not  a  necessary  party,  only  the  assignor  need  be  made  a  party. 
McKee  V.  Murphy,  34  Super.  Ct.  261.  Grantees  of  the  mortgaged 
premises  whose  deed,  though  executed,  is  unrecorded,  are  not  nec- 
essary parties,  they  are  bound  by  the  judgment.  Kindbery  v.  Free- 
man, 39  Hun,  466.  If  under  a  -will  the  fee  of  the  testator's  realty 
is  vested  in  his  heirs  at  law,  they  must  be  made  parties  to  the  foreclos- 
ure of  a  mortgage  existing  at  the  time  of  the  testator's  death,  and 
it  is  not  enough  to  join  the  executor.  Noonan  v.  Brennemann,  8 
State  Eep.  91. 

Who  are  not  proper  parties. —  The  mortgagee  has  no  right  to 
make  a  person,  claiming  title  to  the  premises  adversely  to  that  of 
the  mortgagor,  and  prior  to  the  mortgage,  a  defendant.  Lewis  v. 
Smith,  9  N.  Y.  502 ;  Meigs  v.  Willis,  5  Giv.  Pro.  E.  106  ;  Corning  v. 
Smith,  6  N.  Y.  82 ;  Helch  v.  Reinheimer,  23  Week.  Dig.  473 ; 
Brundage  v.  Domestic,  etc.,  Society,  60  Barb.  204 ;  Kent  v.  Pop- 
ham,  6  Giv.  Pro.  R.  366 ;  Bram  v.  Bram,  34  Hun,  487 ;  Mercantile 
Trust  Co.  V.  Rochester,  etc.,  Ry.,  22  Week.  Dig.  65  ;  Rathhone  v. 
Eooney,  58  IST.  Y.  463 ;  Keeler  v.  McNeirney,  6  Giv.  Pro.  E.  363 ; 
Merchants''  Bank  v.  Thom,pson,  55  N.  Y.  7 ;  Emigrant  Bank  v. 
Goldman,  75  id.  127.  See  Smith  v.  I)avis,4:  Giv.  Pro.  E.  158.  Per- 
sons claiming  to  be  prior  lienors  are  proper  parties.  B?'own  v. 
Volkening,  64  N".  Y.  76 ;  Adams  v.  McPartlin,  11  Abb.  N.  G. 
369.  For  the  purpose  of  ascertaining  amount  of  lien.  Smith  v. 
Roberts,  91  N.  Y.  470.  See  Prost  v.  Yonkers  Savings  Bank,  70 
K.  Y.  55;  Hamlin  v.  McGahill,  Clarke's  Ch.  249.  They  may  be 
made  parties  for  the  purpose  of  ascertaining  amount  of  claim. 
Metropolitan  Trust  Co.  v.  T.  Y.  cfc  C.  R.  R.  Co.,  43  Hun,  521. 

So  far  as  mere  legal  rights  are  concerned,  the  mortgagors  and 
those  who  have  acquired  rights  under  them  subsequent  to  the  mort- 
gage are  proper  parties.  Ke7it  v.  Popham,  6  Civ.  Pro.  E.  336.  A 
judgment  creditor  of  the  mortgagor's  grantor  cannot  be  made  a 
party  for  the  purpose  of  having  his  judgment  declared  subsequent 
and  subordinate  to  the  mortgage.     Id. 

Unknown  parties. —  Tlie  provisions  of  section  451  of  the  Code, 
relating  to  unknown  parties  as  to  manner  in  which  they  shall  be 
designated  and  served,  applies  to  all  actions  in  which  service  of  sum- 
mons may  be  made  by  publication.  Bergen  v.  Wyckoff,  84  N.  Y. 
659.  And  such  service  is  valid  and  binding  in  an  action  of  fore- 
closure, although    it    appears    the    unknown   party  is  an   infant. 
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Wheeler  v.  Scully,  50  N.  Y.  667.     See  authorities  under  Partition, 
supru. 

Notice  of  no  personal  claim. —  Under  the  provisions  of  section 
423  of  Code  of  Civil  Procedure,  where  no  personal  claim  is  made 
against  any  defendant,  a  notice,  setting  forth  the  object  of  the  action, 
a  description  of  the  property  affected  by  it,  and  that  no  personal 
claim  is  made  against  him,  subscribed  by  the  plaintiff's  attorney,  may 
be  served  with  the  summons.  If  the  person  so  served  unreasonably 
defends  the  action,  costs  may  be  awarded  against  him.  If,  after 
being  served  with  notice  of  no  personal  claim  in  foreclosure  and 
stipulation  that  nothing  in  the  judgment  shall  affect  her  claim  to 
dower,  she  answers,  neither  party  will  be  entitled  to  costs  as  against 
the  other.     Barher  v.  Burton,  67  Barb.  459. 

Precedent  for  Notice  of  No  Personal  Claim. 
SUPREME  COUET  —  Trial  desired  in  Ulster  county. 


John  S.  Dumont 

agst. 

Henry  B.  Entrott,  etc. 


{Here  follows  summons,  usual  form.) 

To  the  above-named  defendants  except  Henry  B.  Entrott,  Joseph 
Hendricks  and  Sylvanns  DeVoe  : 

Take  notice  that  the  summons  herewith  served  upon  you  in  this 
action  is  issued  upon  a  complaint  praying  for  the  foreclosure  of  a 
mortgage  executed  by  Henry  B.  Entrott  and  wife,  Joseph  Hendricks 
and  wife  and  Sylvanus  DeVoe  and  wife,  all  of  the  town  of  Olive, 
county  of  Ulster  and  State  of  New  York,  to  John  S.  Dumont  of  said 
town,  on  tlie  14th  day  of  March,  1883,  and  recorded  in  the  ofiBce  of 
the  clerk  of  the  county  of  Ulster  in  book  of  mortgages  No.  156,  at 
page  347,  on  the  16th  day  of  March,  1882,  at  4:30  o'clock,  p.  m.,  to 
secure  the  payment  of  the  sum  of  $3,000,  with  interest  from  the  14tli 
day  of  March,  1883,  upon  the  following  described  premises,  namely: 
(here  insert  description);  and  a  personal  claim  is  not  made  against 
you  or  against  any  defendant  except  against  the  defendants  Henry  B. 
Entrott,  Joseph  Hendricks  and  Sylvanus  DeVoe. 

Kenton  &  Shakpe, 

Plaintiff's  Attorneys. 

Office  and  post-office  address,  Kingston,  Ulster  County,  New  York. 

Service  on  wife.  —  In  an  action  for  foreclosure,  where  the  wife 
has  only  an  inchoate  right  of  dower,  service  of  the  summons  on  the 
husband  is  good  for  both  husband  and  wife.  Ferguson  v.  Smith,  2 
Johns.  Ch.  139;  Feitner  v.  Hoeger,  15  State  Rep.  377;  Leamitt  v. 
Cruger,  1  Paige,  421. 
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The  complaint.  —  The  allegation  that  the  defendants  named  have, 
or  claim  to  have,  some  interest  in  or  lien  upon  the  premises  which, 
if  any,  is  subsequent  to  plaintiff's  mortgage,  is  a  sufficient  statement 
of  a  cause  of  action  against  such  defendants.  Drury  v.  Clark,  16 
How.  4:24 ;  Frost  v.  Goon,  30  N.  T.  428.  It  is  said  that  the  nature 
of  tlie  interest  of  infant  defendants  should  be  stated.  Aldrich  v. 
Lapham,  6  How.  129.  The  complaint  must  allege  default  in  pay- 
ment, and  where  neither  a  default  or  any  facts  from  which  it  could 
be  inferred  to  exist,  were  alleged  or  set  forth  in  the  complaint,  it  was 
held  demurrable.  Davies  v.  New  York  Concert  Co.,  6  State  Rep.  21. 
If  proceedings  have  been  taken  on  the  bond,  that  fact  should  be 
stated.  See  §  1628  ;  Lovett  v.  German  Reformed  Church,  12 
Barb.  6S.  Demand  of  payment  need  not  be  averred  where  no  place 
of  payment  is  specified  in  the  bond  or  mortgage,  although  payable 
on  demand.  Harris  v.  Mulock,  9  How.  402  ;  Field  v.  Hawxhurst, 
id.  75  ;  Gillett  v.  Balcom,  6  Barb.  370.  Where  the  complaint 
alleges  the  giving  of  a  bond,  there  must  be  an  allegation  of  default 
in  the  performance  of  its  condition.  Coulter  v.  Bower,  64  How. 
132.  Where  a  bond  and  mortgage  is  executed  by  an  executor  or 
trustee  and  purports  to  have  been  executed  in  such  capacity,  it  is 
not  necessary  to  allege  that  the  mortgagor  was,  in  fact,  such  execu- 
tor or  trustee  and  the  facts  as  to  his  appointment ;  otherwise  where 
the  action  is  brought  to  recover  a  debt  due  from  a  testator.  Skelton 
V.  Scott,  IS  Hun,  375. 

The  provisions  of  the  statute  requiring  an  heir  or  devisee  taking 
real  estate  subject  to  a  mortgage,  to  pay  the  mortgage,  does  not  re- 
quire any  additional  allegations  in  a  complaint  which  seeks  to  charge 
the  personal  representatives  with  a  deficiency.  Glacius  v.  Fogel, 
88  N.  Y.  439.  An  omission  to  ask  for  judgment  for  deficiency  does 
not  convert  the  action  into  a  strict  foreclosure.  Equitable  Life  Ins. 
Go.  V.  Stevens,  63  N.  Y.  341.  Where  the  mortgage  and  bond  were 
executed  before  the  enabling  act,  and  the  only  allegation  is  that  the 
husband  and  wife  signed,  judgment  for  deficiency  cannot  be  taken 
against  the  wife.  Manhattan  Life  Ins.  Co.  v.  Glover,  14  Hun, 
153.  It  is  not  necessary  to  allege  in  the  complaint  the  indebtedness 
for  which  the  bond  and  mortgage  were  given,  and,  if  alleged,  it  need 
not  be  proved.  Day  v.  Perkins,  2  Sandf.  Ch.  359.  The  bond  and 
mortgage  should  be  correctly  described  though  a  mere  technical  va- 
riance will  bo  disregarded.  Hadley  v.  Ghaj)in,  11  Paige,  245.  The 
several  assignments  of  the  mortgage  should  be  set  out  in  full.  Thorn 
V.  Desmond,  12  How.  321 ;  Rose  v.  Myer,  7  Civ.  Pro.  R.  219. 
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It  is  not  necessary  to  allege  the  recording  of  an  assignment.  Fryer 
V.  Rockerfeller,  63  JST.  Y.  268.  See  §  1628  as  to  requirement 
as  to  allegation  concerning  proceedings  at  law,  and  §  1630  as 
to  when  foreclosure  is  not  maintainable.  A  personal  judgment  can- 
not be  had  against  a  party  not  appearing,  unless  asked  for  in  the 
complaint.  French  v.  New,  20  Barb".  484 ;  Bullwinher  v.  Rylter,  12 
Abb.  311 ;  Simonson  v.  Blake,  20  How.  484.  Where  the  complaint, 
in  an  action  of  foreclosure,  set  out  the  indebtedness  of  the  mort- 
gagors upon  notes  indorsed  by  them  and  discounted  by  plaintiff,  and 
alleged  the  mortgage  was  given  to  secure  the  payment  of  a  bond,  by 
which  the  time  of  payment  of  such  indebtedness  was  extended,  and 
that  the  obligors  had  failed  to  comply  with  the  conditions  of  the 
bond,  held,  that  the  facts  constituted  a  cause  of  action.  Troy  CUy 
Bank  V.  Bowman,  43  Barb.  639. 

Complaint  in  foreclosure  of  a  mechanic's  Hen  which  merely 
alleged  due  notice  to  the  defendant,  etc.,  held,  insufficient  on 
demurrer  as  an  allegation  of  law.  Keohler  v.  Stumme,  36  Super. 
Ct.  337.  Where  a  mortgagor's  wife,  who  did  not  join  in  the  mort- 
gage, is  a  party,  and  it  is  not  alleged  that  the  mortgage  is  superior 
to  her  right  of  dower,  she  is  not  barred  of  dower.  Merchants 
Bank  V.  Tkompson,  55  N.  T.  1.  A  complaint  in  an  action  to  fore- 
close an  unrecorded  mortgage,  in  which  the  holder  of  a  prior  mort- 
gage is  joined  as  defendant,  may  allege  generally  that  the  latter  has, 
or  claims  to  have,  an  interest  in  or  upon  the  mortgaged  premises,  or 
some  part  thereof,  which,  if  any,  is  subsequent  to  the  lien  of  plain- 
tiff's mortgage ;  no  special  allegations  are  necessary.  Consta/nt  v. 
American  Benevolent,  etc.,  Society,  53  Super.  Ct.  lYO. 

Precedent  for  Complaint  in  Foreclosure. 
SUPREME  COURT  — County  of  Ulster. 


The  Ulster  County  Savings  Institution,  Plaintiff, 
agat. 

Rachel  Mackey,  Thomas  H.  Mackey  and  Cather-i 
ine  L.  Mackey,  his  wife,  Daniel  Mackey  andl 
Ann  Mackey,  his  wife,  Charles  Mackey  and) 
Adeline  Mackey,  his  wife,  Reuben  Mackey,( 
Jeremiah  Hendricks,  Anthony  Barley,  Johnl 
Emery,  Ephraim  Coons,  James  Patton,  Frank\ 
P.  Heston,  as  executor,  etc.,  of  Abijah  Heston,  | 
deceased,  Abram  DuBois,  Defendants. 


The  complaint  of  the  above-named  plaintiff  shows  to  this  court  that 
Thomiis  M.  Mackey,  now  deceased,  formerly  of  Rosendale,  Ulster 
county,  State  of  New  York,  for  the  purpose  of  securing  the  payment 
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to  the  plaintiff,  the  Ulster  County  Savings  Institution,  of  the  sum  of 
11,800,  with  interest  thereon,  on  or  about  tlie  1st  day  of  February, 
1870,  executed  and  delivered  to  the  said  Ulster  County  Savings  Insti- 
tution a  bond  bearing  date  on  the  day,  sealed  with  his  seal,  whereby  ^ 
the  said  Thomas  Mackey  did  bind  himself,  his  heirs,  executors  and 
administrators  in  the  penalty  of  $2,400  upon  condition  that  the  same 
should  be  void  if  the  said  Thomas  M.  Mackey,  his  heirs,  executors 
and  administrators  should  pay  to  the  said  The  Ulster  County  Savings 
Institution,  its  successors  or  assigns,  the  said  sum  of  money  first 
above  mentioned,  as  follows:  The  sum  of  $1,200  one  year  after  date, 
with  interest  on  the  first  days  of  January  and  July  in  each  year,  at  the 
rate  of  seven  per  cent  per  annum,  and  should  keep  the  buildings 
erected,  ,or  to  be  erected,  on  the  mortgaged  premises  hereinafter 
described,  insured  against  loss  or  damage  by  fire  to  an  amount  not  less 
than  $1,200,  and  assign  the  policy  therefor  to  the  plaintiff,  its  suc- 
cessors or  assigns,  without  any  fraud  or  other  delay.  And  as  collateral 
security  for  the  payment  of  the  said  indebtedness,  the  said  Thomas  M. 
Mackey  and  Rachel  Mackey,  his  wife,  on  the  same  day  executed,  duly 
acknowledged  and  delivered  to  the  said  Ulster  County  Savings  Insti- 
tution a  mortgage  whereby  they  granted,  bargained  and  sold  to  the 
said  Ulster  County  Savings  Institution  the  following  described  prem- 
ises, with  the  appurtenances  thereto.     {Insert  description.) 

That  in  and  by  said  bond  and  mortgage  it  is  covenanted  that  said 
parties  of  the  first  part  thereto  and  obligors  would  keep  the  buildings 
erected  and  to  be  erected  upon  said  mortgaged  lands,  insured  against 
loss  and  damage  by  fire,  in  an  amount  not  less  than  $1,200,  and  the 
policy  or  certificate  assigned  to  the  said  plaintiff,  and  in  default 
thereof  said  plaintiff  was  authorized  and  empowered  to  effect  such  in- 
surance, and  the  premiums  paid  for  effecting  and  continuing  the  same 
should  be  a  lien  on  said  mortgaged  premises,  added  to  the  amount 
secured  by  said  bond  and  mortgage  and  payable  with  interest  at  the 
rate  of  seven  per  cent,  and  that  by  reason  of  such  default  the  plain- 
tiff paid  for  such  insurance  effected  and  continued  upon  said  buildings 
the  following  sums  at  the  following  times,  to-wit :  the  sum  of  $15  on 
the  34th  day  of  February,  1879. 

The  said  mortgage  containing  the  same  conditions  as  the  said  bond, 
and  the  further  conditions  that  if  the  said  mortgagors  should  not  pay 
the  moneys  thereby  secured  according  to  the  terms  thereof,  and  if 
default  should  be  made  in  the  payment  of  the  principal  or  interest 
above  mentioned,  or  any  part  thereof,  at  the  times  when  the  same 
became  due  as  aforesaid,  or  in  keeping  said  premises  insured  and 
policy  assigned  as  above  covenanted,  then  the  said  plaintiff,  its  suc- 
cessors or  assigns  were  empowered  to  sell  the  said  mortgaged  premises 
in  due  form  of  law,  and  out  of  the  moneys  arising  out  of  such  sale  to 
pay  the  said  sum  of  money  and  interest  in  and  by  said  bond  secured 
to  be  paid,  with  the  cost  and  expenses  of  the  proceedings  thereupon, 
the  surplus,  if  any  there  should  be,  to  be  returned  to  the  mortgagors, 
their  heirs,  executors,  administrators  or  assigns.  And  the  plaintiff 
further  alleges  that  it  was  at  the  times  herein  mentioned  and  still  is  a 
corporation  duly  incorporated  and  organized  as  a  savings  bank  under 
and  by  virtue  of  an  act  of  the  legislature  of  this  State,  entitled  "  An 
act  to" incorporate  the  Ulster  County  Savings  Institution,  passed  April 
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13, 1851,  and  acts  amendatory  thereof ,  and  located  and  doing  business  at 
Kingston,  N.  Y.,  and  authorized  to  loan  and  invest  its  moneys  in  and 
upon  the  securities  herein  mentioned.  And  the  plaintiff  further  shows 
that  the  said  mortgage  was  duly  recorded  in  the  oflSce  of  the  clerk  of 
the  county  of  Ulster,  on  the  31st  day  of  February,  1870,  in  book  No. 
100  of  mortgages,  page  11,  etc.,  at  four  and  a  half  p.  ir.  That  after- 
ward said  Q'homas  M.  Mackey  and  defendant  Eachel  Mackey,  his 
wife,  as  plaintiff  is  informed  and  believes,  sold  and  conveyed  to  the 
defendant  Thomas  H.  Mackey  the  said  mortgaged  lands,  premises, 
subject  to  the  plaintiff's  said  mortgage,  by  their  deed  bearing  date 
March  6,  1877,  duly  executed,  acknowledged  and  delivered  to  and 
received  and  accepted  by  said  Thomas  H.  Mackey,  wherein  and 
whereby  the  said  Thomas  H.  Mackey,  as  a  part  of  the  considera- 
tion of  said  deed,  assumed  and  covenanted  to  pay  plaintiff's  said 
mortgage,  and  wherein,  also,  said  Thomas  H.  Mackey  and  Eachel, 
his  wife,  were  to  have  the  right,  during  their  lives,  to  occupy  a  part 
of  said  premises,  which  deed  was  recorded  in  the  clerk's  office  of  Ulster 
county,  in  book  of  deeds  No.  304,  at  page  495,  etc.,  March  15,  1877. 
And  the  said  Thomas  H.  Mackey  and  Catherine  L.  Mackey,  his  wife, 
afterward  by  their  deed  duly  executed,  acknowledged  and  delivered, 
bearing  date  March  14,  1879,  recorded  in  the  Ulster  county  clerk's 
office,  in  book  of  deeds  No.  216,  page  159,  March  27,  1879,  sold 
and  conveyed  said  mortgaged  lands  and  premises  to  the  defendant 
Eachel  Mackey,  wife  of  said  Thomas  M.  Mackey,  subject  to  plaintiff's 
said  mortgage,  which  said  Eachel  therein  assumed  and  agreed  to  pay 
as  part  of  the  consideration  thereof,  and  which  deed  said  Eachel  re- 
ceived and  accepted. 

And  the  plaintiff  further  shows  that  the  said  defendants  have  failed 
to  comply  with  the  conditions  of  the  said  bond  and  mortgage,  by 
omitting  to  pay  the  sum  of  $1,200,  which,  by  the  terms  and  conditions 
of  the  said  bond  and  mortgage,  became  due  and  payable  on  the  1st 
day  of  February,  1871,  and  there  is  now  justly  due  the  plaintiff  upon 
the  said  bond  and  mortgage  the  sum  of  $1,200,  with  interest  thereon 
from  the  1st  day  of  January,  1877,  less  $5  paid  thereon  December  30, 
1878,  and  also  the  sum  of  $15  paid  for  insurance  February  34,  1879. 

And  plaintiff  further  shows,  upon  information  and  belief,  that  the 
said  Thomas  Mackey,  in  the  month  of  April,  1879,  before  the  com- 
mencement of  this  action,  died,  in  the  said  county  of  Ulster,  intestate, 
leaving  him  suTviving  as  his  sole  and  only  heirs  at  law,  his  children, 
the  defendants  Thomas  H.  Mackey,  Daniel  Mackey,  Charles  Mackey 
and  Eeuben  Mackey;  and  that  no  letters  of  administration  have  been 
issued  or  granted  upon  the  estate  of  said  intestate;  and  the  plaintiff 
further  shows  that  no  proceedings  have  been  had  at  law  or  otherwise, 
to  the  knowledge  or  belief  of  said  plaintiff,  for  the  recovery  of  the 
said  sum  secured  by  the  said  bond  and  mortgage,  or  any  part  thereof. 

And  the  plaintiff  further  shows  that  it  is  informed  and  believes 
that  the  defendants,  Eachel  Mackey,  Thomas  H.  Mackey  and  Cathe- 
rine L.  Mackey,  his  wife,  Daniel  Mackey  and  Ann  Mackey,  his  wife, 
Charles  Mackey  and  Adaline  Mackey,  his  wife,  Eeuben  Mackey,  Jere- 
mias  Hendricks,  Anthony  Barley,  John  Emery,  Ephraim  Coons,  James 
Fatten,  and  Frank  P.  Heston  as  executor  of  the  last  will  and  testa- 
ment of  Abijah  P.  Heston,  deceased,  and  Abram  V.  Du  Bois  have  or 
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claim  to  have  some  interest  in  or  claim  upon  the  said  mortgaged 
premises,  or  some  part  thereof,  which  interest  or  lien,  if  any,  has 
accrued  subsequently  to  the  lien  of  the  said  mortgage. 

I.'he  plaintiff,  therefore,  demands  that  the  defendants,  and  all  persons 
claiming  under  their,  or  any  one  other  of  them  subsequent  to  the  com- 
mencement of  this  action,  may  be  barred  and  foreclosed  of  all  right, 
claim,  lien  and  equity  of  redemption  in  said  mortgaged  premises;  that 
the  said  premises,  or  so  much  thereof  as  may  be  sufficient  to  raise  the 
amount  due  to  the  plaintiff  for  principal,  interest  and  costs,  and 
which  may  be  sold  separately  without  material  injury  to  the  parties 
interested,  may  be  decreed  to  be  sold  according  to  law,  that  out  of  the 
moneys  arising  from  the  sale  thereof,  the  plaintiff  may  be  paid  the 
amount  due  on  said  bond  and  mortgage,  with  interest  to  the  time  of 
such  payment,  and  the  costs  and  expenses  of  this  action,  so  far  as  the 
amount  of  such  moneys  properly  applicable  thereto  will  pay  the  same, 
and  that  the  defendants  Thomas  H.  Mackey  and  Eachel  Mackey  may 
be  adjudged  to  pay  any  deficiency  which  may  remain  after  applying 
all  of  said  moneys  so  applicable  thereto,  and  that  the  plaintiff  may 
have  such  other  or  further  relief,  or  both,  in  the  premises,  as  shall  be 
just  and  equitable. 

{Add  verification.)  Kextox  &  Shaepe, 

Plaintiff's  Attorneys. 

Notice  of  pendency. —  The  general  principle  upon  which  the  doc- 
trine that  a  party  who  takes  title  pendente  lite,  takes  subject  to  the 
action  in  progress  and  need  not  be  made  a  party,  is  recognized  in 
Zeiter  v.  Bowman,  6  Barb.  133 ;  Cleveland  v.  Boerum,  24  id.  617 ; 
Hayden  v.  Bucklin,  9  Paige,  512.  The  right  to  file  is  absolute  in 
all  actions  affecting  real  estate.  Mills  v.  Bliss,  55  'S.  Y.  139.  The 
general  provisions  relating  to  filing  notice  of  pendency  of  action 
will  be  found  at  sections  1670  to  1674,  aside  from  the  specific  pro- 
vision in  foreclosure  at  section  1631,  supra.  E,ule  60  also  requires 
proof,  on  moving  for  judgment,  of  filing  of  a  notice  of  pendency  of 
action  containing  the  names  of  the  parties  thereto,  the  object  of  the 
action,  and  a  description  of  the  property  in  the  county  affected  by  it, 
the  date  of  the  mortgage,  the  parties  thereto,  and  the  time  and  place 
of  recording  the  same,  at  least  twenty  days  before  such  appHcation, 
and  at  or  after  the  time  of  filing  the  complaint  as  required  by  law. 
A  defect  in  the  affidavit  required  may  be  amended,  as  may  a  clerical 
defect  in  the  notice.  White  v.  Coulter,  1  Hun,  357;  Weher  v. 
Fowler,  11  How.  458;  Potter  v.  Rowland,  8  N.  Y.  448.  And  a 
failure  to  mail  such  proof  will  render  the  judgment  irregular  but 
not  void.  Curtis  v.  Hitchcock,  10  Paige,  359  ;  Potter  v.  Rowland, 
8  N".  T.  448.  The  notice  has  no  force  until  the  complaint  is  filed. 
Query,  whether,  if  filed  before,  it  becomes  operative  on  filing  com- 
plaint, or  whether  an  amended  notice  should  be  filed.  Stern  v. 
36 
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0'  Conndl,  35  N.  Y.  lui ;  Zeitch  v.  Wells,  4S  id.  585 ;  Weeks  v. 
Jones,  76  id.  601 ;  Tate  v.  Jordan,  3  Abb.  392  ;  Butler  v.  Tomlin- 
son,  38  Barb.  6il ;  Bait/  v.  Burchell,  13  Abb.  (N.  S.)  268.  The 
effect  of  the  notice  is  to  biud  all  subsequent  purchasers  and  lienors, 
but  not  to  affect  prior  incumbrancers.  Stuyvesant  v.  Hall,  2  Barb. 
Gh.  151 ;  Laniont  v.  Cheshire,  65  IT.  Y.  30;  Chapman  v.  West,  17 
id.  125 ;  Mayer  v.  Hinman,  13  id.  180 ;  Dwight  v.  Phillips,  48  Barb. 
116 ;  Fuller  v.  Scribncr,  16  Him,  130 ;  affirmed,   76  !^.  Y.  190  ; 

Weyh  V.  Boylan,  63  How.  72  ;  Cleveland  v.  Boerurn,  23  Barb.  201 ; 
affirmed,  24  N.  Y.  613.  All  persons  having  subsequent  liens  are 
bound,  whether  parties  to  the  action  or  not.  Kij>p  v.  Brandt,  49 
How.  358 ;  Stern  v.  O'Connell,  35  N.  Y.  104.  It  is  within  the 
power  of  the  court  to  amend  the  notice  by  making  formal  cor- 
rections ;  but,  if  new  parties  be  added,  an  amended  notice  must  be 
filed,  at  least  as  to  the  added  parties.  Weeks  v.  Tomes,  16  Hun, 
340 ;  affirmed,  76  N.  Y.  601 ;    Waring   v.  Waring,   7   Abb.   472 ; 

Vanderheyden  v.  Gary,  38  How.  367.  The  method  of  canceling 
notice  is  provided  for  by  section  1674,  and  it  can  only  be  canceled 
under  the  terms  of  the  statute  —  Mills  v.  Bliss,  55  N.  Y.  139  — 
unless  filed  in  an  action  where  not  authorized.  Wilmonf  v.Meserole. 
41  Super.  Ct.  274.  Plaintiff  must  prosecute  the  action  diligently, 
Myrich  v.  Selden,  36  Barb.  15 ;  Sheridan  v.  Andrews,  49  N.  Y. 
478.     See  §  1670,  for  authorities. 

For  form  notice  of  pendency,  see  §  1670. 

Answer.  —  Defendants  may  in  their  answer  set  out  their  respect- 
ive rights,  so  far  as  may  be  necessary  for  the  court  to  make  a  proper 
decree  for  sale  in  parcels,  so  as  to  protect  the  rights  of  the  several  de- 
fendants on  the  reference  as  to  surplus  moneys.  Tower  v.  White,  10 
Paige,  395.  An  answer  setting  up  title  in  a  third  person  named  is  not 
frivolous,  but  shows  a  good  defense.  Fougera  v.  Moissen,  16  Hun, 
237.  Defendatits  are  estopped  by  a  certificate  that  there  is  no  de- 
fense to  a  mortgage.  Weyh  v.  Boylan,  23  Alb.  L.  J.  512 ;  Smyth 
V.  Munroe,  84  N.  Y.  354.  But  see  Wilcox  v.  Howell,  44  id.  398. 
A  grantee  who  has  assumed  the  mortgage  may  defend,  if  evicted  by 
paramount  title.  It  is  not  necessary  for  junior  incumbrancers, 
where  their  rights  are  correctly  stated  in  the  complaint,  to  appear 
and  answer  in  order  to  save  their  rights.  Merchants^  Ins.  Co. 
V.  Marvin,  1  Paige,  557.  But  the  defendants  may  set  oxit  their  re- 
spective rights  so  as  to  enable  the  court  to  make  a  proper  decree  as 
to  sale  in  parcels,  and  any  claim  they  have  to  tho  equity  of  redemp- 
tion.    Tower  v.    White,  10  Paige,  395.     But  they  cannot  answer 
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litigating  claims,  as  among  themselves,  to  a  surplus  which  may  arise 
on  the  sale,  unless,  for  some  reason,  it  is  necessary  to  obtain  a  deter- 
mination of  their  respective  rights  before  sale.  Onion  Ins.  Co.  v. 
Van  Rensselaer,  4  Paige,  85  ;  Field  v.  Mahgee,  5  id.  539. 

In  foreclosure  for  non-payment  of  interest,  whereby  the  principal 
becomes  due,  it  is  not  a  defense  that  defendant  was  unable  to  find 
plaintiff  to  make  the  payment,  no  trick  or  fraud  being  imputed  to 
plaintiff.  Dwight  v.  Wehster,  19  How.  349.  It  is  no  defense  that 
the  mortgage  was  for  purchase-money  on  a  conveyance  with  war- 
ranty, and  that  a  suit  has  been  commenced  against  the  mortgagor  or 
one  claiming  under  him,  for  a  recovery  of  the  premises  under  title 
paramount  to  that  of  the  mortgagee,  which  suit  is  pending  and  un- 
determined. Piatt  V.  Gilchrist,  3  Sandf.  118.  A  breach  of  cove- 
nant of  seizin,  like  a  breach  of  covenant  of  warranty,  is  not,  without 
eviction  or  disturbance,  a  defense  to  an  action  to  foreclose  a  purchase- 
money  mortgage.  Farnham  v.  Hotchkiss,  'i  Keyes,  9 ;  Curtis  v. 
Bush,  39  Barb.  661.  A  grantee  assuming  a  mortgage  is  estopped 
from  denying  its  existence  and  validity'.  Haile  v.  Nichols,  16  Hun, 
37.  But  in  Bowery  Savings  Bank  v.  Drake,  1  Law  Bidl.  89,  it 
was  held,  that  where  a  grantee  took  property  subject  to  a  mortgage, 
which  he  assumed,  but  nothing  was  said  about  payment  of  it,  or  its 
being  part  of  the  consideration,  that  an  answer  setting  up  these  facts 
could  not  be  regarded  as  frivolous.  On  foreclosure  of  a  purchase- 
money  mortgage  a  defendant,  against  whom  no  personal  claim  was 
made,  alleged  a  purchase  by  him  from  plaintiff's  grantee,  and  that 
he  was  the  assignee  of  plaintiff's  covenants  of  warranty  and  against 
incumbrances,  and  had  been  evicted  by  a  paramount  title,  under  cer- 
tain taxes  which  were  incumbrances  at  time  of  plaintiff's  grant. 
Held,  that  these  facts  did  not  constitute  either  a  defense  or  coun- 
ter-claim. National  Fire  Ins.  Co.,  v.  McKay,  21  IST.  Y.  191. 
Upon  the  foreclosure  of  a  purchase-money  mortgage  simultaneously 
with  a  conveyance  by  the  mortgagees,  who  were  executors,  contain- 
ing no  covenants,  except  against  grantors,  it  is  no  defense  that  the 
property  was  at  the  time  covered  by  an  incumbrance  not  existing 
through,  or  by  reason  of,  any  act  of,  or  omission  specified  in  the  cov- 
enant.    Sanford  v.  Travers,  40  N.  Y.  140. 

When  the  complaint  alleged  that  no  proceeding  had  been  taken  at 
law,  it  was  held  that  a  plea  that  the  plaintiff  recovered  a  judgment 
at  law  for  the  same  debt  was  valid,  although  containing  no  averment 
that  an  execution  had  issued  on  such  judgment  and  been  returned 
unsatisfied.     North  River  Bank  v.  Rogers,  8  Paige,  648.     A  pur- 
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chaser  of  mortgaged  premises,  who  takes  a  deed  subject  to  the  mort- 
gage and  assumes  and  agrees  to  pay  the  same,  is  estopped  from 
contesting  its  consideration  or  validity ;  and  where  the  mortgage 
was  given  by  his  grantor  for  purchase-money,  such  grantee,  so  long 
as  he  remains  in  possession  of  the  premises,  cannot  defend  against 
the  mortgage  because  of  failure  of  title.  Parkinson  v.  Sherman, 
74  ]Sr.  Y.  88.  A  defense  of  defect  of  title,  which  does  not  aver 
eviction,  is  frivolous.  Id.;  Parkinson  v.  Jacohson,  13  Hun,  317. 
Where  a  complaint  sets  forth  the  execution  of  a  bond,  and  avers 
the  execution  of  a  mortgage,  with  the  same  condition  as  the  bond, 
an  answer  which  merely  repeats  the  words  of  the  condition,  as  stated 
in  the  complaint,  and  avers  that  it  is  not  contained  in  the  mortgage, 
is  not  a  denial  that  such  was,  in  substance,  the  condition  of  the 
mortgage.  Dimon  v.  Dann,  15  N.  Y.  498.  In  an  action  brought 
by  the  assignee  of  a  mortgage,  the  mortgagor  has  the  right  to  aver 
and  prove  a  mistake  in  the  drawing  of  the  instrument  and  have  the 
same  reformed.  Andrews  v.  Gillespie,  47  N.  Y.  487.  A  defend- 
ant in  foreclosure  who  has  guaranteed,  in  an  assignment  of  a  bond 
and  mortgage,  its  payment  by  due  foreclosure  and  sale,  may  set  forth 
as  a  defense  that  the  guaranty  was  without  consideration,  though 
there  was  consideration  for  the  assignment.  Vanderbilt  v.  Schnj- 
ver,  91  ]Sr.  Y.  392.  Defendant  may  plead  that  plaintiff  ])rocured  an 
assignment  of  the  mortgage  by  fraud,  and  that  the  debt  has  been 
paid  to  the  mortgagee  and  a  release  given.  Sail  v.  Erwin,  57  IST. 
Y.  643.  Where  plaintiff  claims  under  an  assignment,  made  as 
security  for  an  illegal  transaction,  the  illegality  is  a  vahd  defense. 
Dewitt  v.  Brisbane,  16  JST.  Y.  508.  A  purchaser  who  has  assumed 
a  mortgage  cannot  set  up  usury.  Hartley  v.  Harrison,  24  jST.  Y.  170. 
A  mortgagor  cannot  set  up  a  defect  in  his  title.  Dime  Savings 
Banh  v.  Crooh,  29  Hun,  671.  He  may  set  up  payments  to  the 
mortgagee  without  notice  of  an  assignment.  Yan  Keuren  v.  Cor- 
kins,  4  Hun,  129.  On,  foreclosure  of  a  purchase-money  mortgage, 
an  answer  is  sufficiently  definite  which  alleges  fraud  in  tlie  sale  of 
the  premises  as  to  the  lien  of  a  judgment  thereon,  and  demands 
judgment  or  a  cancellation  of  the  mortgage  and  recovery  of  the 
money  paid,  or  that  the  amount  of  the  judgment  be  deducted  from 
the  mortgage.  Lylce  v.  Post,  65  How.  298.  A  mortgage  is  not 
negotiable  and  subject  to  defenses  existing  between  the  original  par- 
ties ;  an  assignee  takes  subject  to  the  equities  between  the  parties. 
Ingraham  v.  Disborough,  47  N.  Y.  421 ;  Schafer  v.  Reilly,  50  id. 
61 ;  Andrews  v.  Gillespie,  47  id.  487 ;    Union  College  v.   Wheeler, 
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61  id.  88 ;  Davis  v.  Bechstein,  69  id.  440.  A  defendant  who  sets 
up  an  equitable  title  against  a  mortgagee  without  actual  notice,  in 
order  to  afFect  the  latter  with  constructive  notice  by  his  possession 
at  the  date  of  the  mortgage,  should  allege  that  he  was  then  in  pos- 
session claiming  the  land  as  his  own.  It  is  not  enough  to  allege 
that  he  was  in  possession  at  and  long  before  the  execution  of  the 
mortgage.     N.  T.  Life  Ins.  Co.  v.  Cutler,  3  Sandf.  Ch.  177. 

A  warranty  of  the  validity  of  a  mortgage  is,  in  effect,  a  warranty 
of  tlie  validity  of  tlie  bond,  and  if  the  bond  is  invalid  its  invalidity 
invalidates  the  mortgage,  being  the  principal  debt,  lioss  v.  Terry, 
63  N.  Y.  613.  A  deficiency  in  the  quantity  of  land  purchased  is  no 
defense  to  a  purchase-money  mortgage  if  there  is  no  fraud.  Nor- 
throp V.  Sumney,  27  Barb.  196.  An  answer  that  the  mortgage  is 
not  binding,  and  no  lien  on  the  premises  is  a  statement  of  a  conclu- 
sion unsupported  by  facts,  and  unavailing.  Caryl  v.  Williams,  7 
Lans.  416.  A  subseqiient  incumbrancer  cannot  set  up  that  the  con- 
ditions of  the  bond  are  not  in  the  mortgage.  Kay  y.  Whittaker,  44 
IT.  T.  565.  An  allegation  of  a  conspiracy  to  prevent  defendant 
from  raising  money  to  pay  the  mortgage,  and  that  the  assignment 
to  plaintiff  was  made  from  malicious  motives,  is  frivolous.  Morris 
V.  Tuthill,  72  N.  i'.  575. 

If  defendants  on  foreclosure  of  a  junior  mortgage  answer  so  as 
unnecessarily  to  increase  the  costs,  they  may  be  charged  with  costs. 
Barnard  v.  Bruce,  21  How.  360.  An  admission  of  a  bond  and 
mortgage,  as  alleged  in  the  complaint,  is  not  an  admission  of  the 
payment  of  insurance  premiums  by  plaintiff  as  therein  alleged. 
Fellows  V.  Muller,  38  Super.  Ct.  137.  Where  a  defendant  in  fore- 
closure pays  the  amount  of  the  mortgage,  but  not  the  costs,  and  sets 
up  such  payment  by  answer,  the  answer  cannot  be  stricken  out  as 
sham.  Wetmore  v.  Gale,  2  Week.  Dig.  40S.  Where  the  due  ac- 
knowledgment of  a  mortgage  is  admitted  by  the  answer,  the  defend- 
ant cannot  show  that  the  mortgagor,  a  married  woman,  was  not  ex- 
amined apart  from  her  husband.     Meeher  v.  Wright,  76  N.  Y.  262, 

An  answer  which  admits  the  taking  of  the  mortgage  as  security  for  a 
debt  admits  the  cause  of  action,  and  a  denial  of  the  remaining  allega- 
tions is  considered  as  a  mere  legal  conclusion,  and  puts  nothing  in  issue. 
Kay  V.  Churchill,  10  Abb.  N.  C.  83.  Where  the  answer  alleged  a 
tender  of  specified  amount,  held,  that,  as  it  needed  only  a  computa- 
tion to  ascertain  whether  it  was  sufficient,  no  trial  was  necessary. 
Eaton  V.  Wells,  82  JN'.  Y.  576.  An  answer  which  merely  denies  the 
allegation  of  the  complaint  that  defendants  were  in  default  of  a  sum 
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alleged  to  have  been  due  at  a  certain  date  as  interest,  states  a  eonclu- 
sion  of  law  merely,  and  is  frivolous.  Excelsior  Savings  Bank  v. 
Camfhell,  4  T.  &  C.  549 ;  affirmed,  62  K.  Y.  637. 

Where  the  complaint  alleged  the  assignment  of  the  bond  and 
mortgage,  an  answer  not  taking  issue  on  this  allegation,  but  averring 
plaintiff  was  not  the  real  party  in  interest,  and  that  the  bond  and 
mortgage  were  still  owned  by  an  intermediate  assignee,  admits  the 
sufficiency  of  the  assignment,  and  does  not  avail  to  allow  defendant 
to  rely  on  the  objection  that  the  mesne  assignment  proved  did  not 
purport  to  assign  the  bond.     Siver  v.  Wheeler,  3  Week.  Dig.  482. 

A  defendant  setting  up  that  the  mortgage  is  void  for  usury  can- 
not, between  plaintiff  and  a  co-defendant,  compel  an  amendment  of 
the  complaint  for  the  purpose  of  setting  forth  the  transaction,  but 
may  be  protected  by  litigating  with  his  co-defendant.  Neiman  v. 
Dickson,  1  Abb.  N.  C.  307.  If  the  holder  of  a  mortgage  has  refused 
to  receive  interest,  except  upon  condition  that  taxes  that  he  had 
paid  be  reimbursed,  and  if  the  effect  of  so  doing  was  to  waive  the 
tender  of  the  money  due  on  the  mortgage,  the  defendants  in  fore- 
closure must  set  up  these  facts  in  their  answer,  and  allege  the  ten- 
der.    Sidenberg  t.  Ely,  90  IST.  Y.  257. 

An  answer  tendered  by  a  defendant  in  foreclosure  can  only  be  the 
basis  of  the  determination  of  the  rights  of  the  defendants  between 
themselves,  in  a  case  where  they  have  appeared  and  answered,  in 
reference  to  a  claim  made  against  them  by  plaintiff,  and  as  part  of 
the  adjustment  of  that  claim,  and  where  an  issue  is  formed  upon  the 
facts  involved  in,  and  brought  out  on  the  htigation  and  investigation 
of  that  claim.     Lansing  v.  JSadsall,  26  Hun,  619. 

Where  a  person  claiming  a  lien  prior  to  plaintiff  is  made  a  party, 
it  is  not  necessary  for  him  to  set  up  his  rights  by  answer.  Payne  v. 
Grant,  23  Hun,  134 ;  Erost  v.  Xoon,  30  N.  Y.  428 ;  Rathbone  v. 
Jlooney,  58  id.  463  ;  Lewis  v.  Smith,  9  id.  502  ;  Merchants''  Bank  v. 
Thn'mpson,  55  id.  7;  EmAgrant  Savings  Bank,  etc.,  v.  Goldman, 
75  id.  127.  But  a  prior  mortgagee  who  is  a  defendant,  and  holding 
a  junior  lien,  may  answer  in  the  action,  and  ask  to  have  the  prior 
mortgage  paid  out  of  the  proceeds  of  the  sale,  before  applying  any  por- 
tion of  tlie  proceeds  to  the  payment  of  plaintiff's  mortgage.  Metropol- 
itiin  Trust  Co.  v.  Tonawanda,  etc.,  E.  B.  Co.,  43  Hun,  521 ;  Doctor 
V.  Smith,  16  id.  245.  It  is  a  matter  of  common  practice  to  deter- 
mine the  priority  in  which  different  parcels  shall  be  sold  to  pay  the 
mortgage  debt.     N.  Y.  Life  Ins.  Go.  v.  Milnor,  1  Barb.  Ch.  353. 

Fraud  is  a  good  defense  when  it  is  shown  that  it  was  practiced  by 
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the  mortgagee,  or  his  agents,  upon  the  mortgagor,  or  when  the  mort- 
gagee, or  his  assignees,  at  the  time  of  taking  the  mortgage  was  aware 
of  the  fraud.  Aikin  v.  Morris,  2  Barb.  Ch.  140 ;  Jieed  v.  Latson, 
15  Barb.  9 ;  CAampUn  v.  Laytin,  6  Paige,  189  ;  Abbott  v.  Allen,  2 
Johns.  Ch.  519;  Knicherboclter  Life  Ins.  Co.  v.  Nelson,  13  Hun, 
321.  As  to  who  may  set  up  the  defense  of  usury.  Fanning  v. 
Dunham,  5  Johns.  Ch.  122;  Wheaton  v.  V.oorhis,  53  How.  3-19; 
Bard  v.  Fort,  3  Johns.  Ch.  632 ;  Post  v.  Dart,  8  Paige,  639 ;  Broohs 
V.  Avery,  4  N.  Y.  225 ;  Thompson  v.  Van  Vechten,  27  id.  568. 
One  who  has  purchased  land  subject  to  a  mortgage,  the  amount  of 
which  is  made  part  of  the  consideration  of  the  purchase,  cannot  set 
up  usury  whether  he  assumed  payment  of  the  mortgage  or  not. 
Hartley  v.  Harrison,  24  N.  Y.  170 ;  Sands  v.  Church,  6  id.  347 ; 
Hardin  v.  Hyde,  40  Barb.  435 ;  Morris  v.  Floyd,  5  id.  130 ;  Free- 
inan  v.  Avid,  44  N".  Y.  60 ;  Merchants'  Exchange  BanTc  v.  Oom- 
mercial,  etc.,  Co.,  49  id.  635.  But  a  mortgagor  may  be  estopped 
from  setting  up  usury,  by  affidavit  or  certificate  that  the  mortgage 
is  vahd.  Heal  Estate  Trust  Co.  v.  Eader,  53  How.  231 ;  Smyth 
V.  Lombardo,  15  Hun,  415 ;  Smyth  v.  Munro,  84  N.  Y.  354.  A 
defendant  may  set  up  any  defense  which  shows  the  plaintiff  not 
entitled  to  judgment  of  foreclosure  as  payment,  or  that  time  for 
payment  has  been  extended,  or  want  of  consideration  or  usury. 
Prouty  V.  Price,  50  Barb.  344;  Prouty  \.  Eaton,  Al  id.  409; 
Banhs  v.  Walker,  2  Sandf.  Ch.  344 ;  Dodge  v.  Grandall,  30  N.  Y. 
294;  Mutual  Life  Ins.  Co.  v.  Bowen,  47  Barb.  618  ;  Thompson  v. 
Van  Vechten,  27  N.  Y.  568. 

It  is  not  a  defense  that  there  are  defects  in  title  where  the  mort- 
gage is  for  the  purchase-money,  if  there  has  been  no  eviction,  and 
no  fraud  is  alleged.  Ediuards  v.  Bodine,  26  "Wend.  109  ;  Tall- 
madge  v.  Walles,  25  id.  107 ;  Panics  v.  Walker,  3  Barb.  Ch.  438  ; 
Burke  v.  Nichols,  2  Keyes,  670 ;  Parkerson  v.  Jacobson,  13  Hun, 
317;  Parkinsons.  Sherman,  74  IST.  Y.  88;  Ryerson  v.  Willis,  81 
id.  277.  He  may,  however,  defend  on  that  ground  if  kept  out  of 
possession,  or  surrenders  to  paramount  title  or  after  judgment  of 
eviction.  Withers  v.  Powers,  2  Sandf.  Ch.  350;  York  v.  Allen,  30 
ISr.  Y.  104;  Coudrey  v.  Coit,  44  id.  382;  Simers  v.Saltus,  3  Den. 
214;  Dyett  v.  Pendleton,  8  Cow.  727.  The  mortgagee  may  be  es- 
topped by  his  declarations  from  setting  up  an  otherwise  valid  de- 
fense. Hoeffler  v.  Westcott,  15  Hun,  243 ;  Johnson  v.  Parmely, 
14  id.  398 ;  JSTorris  v.  Wood,  id.  196.  The  fact  that  by  the 
terms  of  a  lease  the  lessor  had  a  right  to  insist  upon  a  forfeiture, 
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is  no  defense  to  a  foreclosure  against  the  interest  of  the  lessee  thereiri 
against  the  latter's  assignee.  Kribbs  v.  Alford,  9  State  Eep.  617- 
A  defense  to  the  foreclosure  of  a  purchase-money  mortgage  on  the 
part  of  the  mortgagor,  alleged  to  have  existed  at  the  time  of  its 
inception,  can  only  arise  where  fraud  has  been  practiced  by  the 
mortgagee  in  procuring  its  execution,  or  there  is  a  failure  of  consid- 
eration. When,  therefore,  the  purchaser  is  in  undisturbed  posses- 
sion of  the  land,  he  cannot,  in  the  absence  of  fraud,  resist  the  fore- 
closure simply  on  the  ground  of  defect  of  title.  McConihe  v.  Fales, 
107  N.  T.  404. 

Precedent  for  Answer. 
SUPREME  COUET. 

Elisha  P.  Wilbur 
agst. 

Mary  E.  Nevius  and  Peter  T.  B.  Nevius, 
her  husband. 


The  defendant  Mary  E.  Nevius,  answering  the  complaint  in  this 
action,  denies  each  and  every  allegation  therein  contained,  and  further 
denies  that  the  plaintiff  is  the  lawful  owner  of  the  bond  and  mort- 
gage mentioned  in  the  complaint,  or  either  of  them,  or  that  he  has 
any  interest  whatever  in  the  said  bond  and  mortgage  on  the  moneys  se- 
cured thereby,  or  pretended  to  be  secured  thereby. 

And  for  a  further  answer  and  defense  this  defendant  shows  to  the 
court  that  she  is,  and  at  the  time  of  the  execution  of  the  bond  and 
mortgage  mentioned  in  the  complaint,  was  a  married  woman  ;  that  the 
said  bond  and  mortgage  were  not  given  or  executed  for  any  debt  or  liabil- 
ity of  this  defendant,  nor  for  any  advance  or  loan  to  her,  nor  for  any 
benefit  oradvantage  to  her  or  to  her  estate  whatever,but  was  given  solely 
as  collateral  for  an  antecedent  pretended  indebtedness  of  her  husband  ; 
that  the  said  mortgage  was  given  upon  and  covers  the  sole  and  separate 
real^estate  of  this  defendant  in  which  her  husband  has  no  interest  and 
had  none  wdien  said  mortgage  was  gi"ven  by  this  defendant  under  and 
by  direction,  coercion,  duress  and  threats  of  the  plaintiff  and  her  said 
husband,  and  were  not  her  free  or  voluntary  acts,  and  this  defendant, 
therefore,  insists  that  the  said  bond  and  mortgage  are  void  and  of  no 
effect  and  no  lien  or  charge  upon  her  said  real  estate.  Wherefore, 
this  defendant  demands  that  the  complaint  in  this  action  be  dismissed 
with  costs. 

S.  T.  Hull, 
Attorney  for  defendant  Mary  E.  Neviiis. 

Counter-claim.  —  A  set-off  may  be  allowed,  but  it  must  be  of  a 
debt  due  and  payable  at  the  commencement  of  the  action.  Holden 
V.  Gilbert,  7  Paige,  208.  But  demaTids  purchased  after  the  com- 
mencement of  the  suit  cannot  be  set  off.     Knaj>p  v.  Burnham,  11 
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Paige,  330.  When,  simultaneously  with  giving  of  a  conveyance  and 
purchase-money  mortgage  and  as  part  of  the  same  transaction,  a 
written  agreement  is  made  as  to  the  erection  of  buildings  thereon 
by  the  purchaser,  and  a  release  of  certain  portions  from  the  lien  of 
the  purchase-monej''  mortgage,  damages  sustained  from  the  broach  of 
any  express  or  implied  covenant  in  the  agreement  may  be  counter- 
claimed.  Sanford  v.  Travers,  40  N.  Y.  140.  On  foreclosure  of  a 
mortgage,  given  by  principal  with  a  joint  bond  to  secure  it,  where  a 
deficiency  judgment  is  sought  against  both  obligors,  they  may  coun- 
ter-claim a  debt  due  to  the  mortgagor  or  principal  debtor.  Artcher 
V.  Douglass,  5  Den.  509  ;  Bary  v.  Hansom,  12  N.  T.  466 ;  Bathgate 
V.  Hashin,  59  id.  533.  A  defendant  whose  liability  is  not  in 
question  and  who  disclaims  all  interest  in  the  mortgage  premises 
cannot  demand  a  judgment  against  plaintiff  on  a  contract.  National 
Fire  Ins.  Co.  v.  McKay,  21  ^N.  Y.  191.  On  foreclosure  of  a  mort- 
gage executed  by  defendant  to  plaintiff's  testator  to  secure  a  payment 
agreed  to  be  made  in  a  specified  time  after  such  testator's  death,  a 
debt  due  defendant  from  the  testator,  in  his  life-time,  cannot  be  set 
off,  but  the  funeral  expenses  paid  by  defendant  can  be.  Patterson 
V.  Patterson,  59  N.  Y.  5Y4. 

A  purchaser  of  land  subject  to  a  mortgage  cannot  set  up  as  a 
counter-claim,  or  by  way  of  recoupment,  a  fraud  practiced  on  him  by 
the  mortgagor  after  the  mortgage  was  given.  Peed  v.  Latson,  15 
Barb.  9.  A  defendant  who  is  personally  hable  for  the  debt,  or  whose 
land  is  bound  by  the  Ken,  may  plead  a  counter-claim.  Lathrop  v. 
Godfrey,  3  Hun,  739.  If  the  mortgagee  is  guilty  of  a  fraud  on  the 
mortgagor,  the  latter  may  counter-claim  his  damages  resultiug 
therefrom.  Ablott  v.  Allen,  2  Johns.  Ch.  519  ;  Greene  v.  Tallman, 
20  ]Sr.  Y.  191 ;  Ludington  v.  Slauson,  38  Super.  Ct.  81.  As  to  what 
are  proper  counter-claims,  McLane  v.  Geer,  3  Edw.  Ch.  245 ;  Bern- 
heimer  v.  Willis,  11  Hun,  16 ;  Holden  v.  Gilbert,  7  Paige,  208. 
An  allegation  of  usury  and  demand  for  cancellation  of  bond  and 
mortgage  is  not  a  counter-claim.  Barthet  v.  Elias,  2  Abb.  IST.  C. 
364;  Equitable  Life  Assurance  Co.  v.  Cuyler,  12  Hun,  247;  affirmed, 
75  N.  Y.,  511.  And  an  allegation  that  a  mortgage  is  invalid  for  any 
reason  does  not  call  for  a  reply.  Agate  v.  King,  17  Abb.  159  ; 
Caryl  v.  Williams,  7  Lans.  416;  Bates  v.  Posehrans,  37  N.  Y. 
409 ;    Vassear  v.  Livingston,  13  id.  249. 

What  relief  may  he  granted,  to  whom,  and  in  what  manner. — 
Defendants  who  do  not  set  up  any  equities  against  plaintiffs  should 
not  be  allowed  to  litigate  between  themselves,  before  judgment,  the 
37 


210  Action  to  Foeeclose  a  Mortgage. 

question  of  their  priorities  of  right  ia  the  fuud,  or  their  equities,  but 
plaintiff  should  have  the  usual  judgment.  Swart  v.  Bement,  4 
Abb.  Ct.  App.  Dec.  253.  Defendants  cannot  settle  their  rights  as 
between  themselves  until  after  the  entry  of  judgment  unless  those 
rights  grow  directly  out  of  the  claim  made  by  the  plaintiff,  and  con- 
sist in  qualifying  the  rights  of  the  plaintiff  as  against  the  defend- 
ants. Meaman  v.  Dickson,  1  Abb.  N.  C.  307 ;  Miller  v.  Ca&e, 
Clarke's  Ch.  395.  If  an  issue  is  raised  by  one  defendant  against 
any  other  defendant,  the  answer  must  be  duly  served  on  the  co- 
defendant  to  be  available.  Meigs  v.  Willis,  C6  How.  466.  No 
question  of  title  adverse  to  the  mortgagor  can  be  litigated  in  an 
action  to  foreclose,  and  the  only  effect  of  a  judgment  therein  is  to 
vest  in  the  purchaser  the  title  of  the  mortgagor  at  the  time  of  mak- 
ing the  mortgage.  Bowery  Savings  Banh  v.  Foster,  11  Week.  Dig. 
493 ;  Dime  Savings  Banh  v.  Orooh,  29  Hun,  671 ;  Raihhone  v. 
Hooney,  58  N.  Y.  463 ;  Merchants'  Banh  v.  Thompson,  55  id.  7 ; 
Meigs  v.  Willis,  66  How.  466 ;  Emigrant,  etc.,  Banh  v.  Goldman, 
75  N.  Y.  127;  Emigrant,  etc.,  Banh  v.  Clute,  33  Hun,  b2  ;  Corning 
v.  Smith,  G  N.  Y.  82  ;  Lewis  v.  Smith,  9  id.  502 ;  Baher  v.  Burton, 
67  Barb.  458  ;  Lee  v.  Parher,  43  id.  611.  The  vahdity  of  a  trust 
deed  executed  prior  to'  the  execution  of  the  mortgage  cannot  be 
tried  in  foreclosure.  Helch  v.  Reinheimer,  23  Week.  Dig.  473.  A 
mistake  occurring  by  accident,  fraud  or  otherwise  may  be  corrected 
in  the  action  on  satisfactory  proof  being  made.  Gillespie  v.  Moon, 
2  Johns.  Ch.  585;  Andrews  v.  Gillespie,  47  JST.  Y.  487.  And  a 
defendant  may  have  a  covenant  struck  out  of  a  deed  binding  him 
personally  for  the  debt.  Albany  City  Banh  v.  Burdick,  87  JS".  Y. 
48.  It  is  proper  to  determine  in  foreclosure  a  controversy  between 
plaintiff  and  the  grantee  of  the  mortgagor,  as  to  the  right  of  the 
latter  to  remove  an  erection  from  the  land,  and  if  the  right  is  estab- 
lished, the  court  may  protect  it  in  the  judgment,  by  ordering  sale 
subject  to  the  right  of  authorizing  removal  before  sale.  Brown  v. 
Keeney  Settlement  Cheese  Association,  59  N.  Y.  242.  A  purchaser 
at  a  tax  sale  made  subsequent  to  the  mortgage  may  litigate  the  ques- 
tion as  to  the  priority  of  his  lien.  Roosevelt  Hospital  v.  Dowley, 
57  How.  489. 

Subsequent  incumbrancers  made  parties  under  the  usual  allega- 
tions must  assert  their  claims  or  be  foreclosed.  Benjamin  v. 
Elmira,etc.,  R.  R.  Co.,  49  Barb.  441.  If  one  holding  a  subsequent 
mortgage  is  made  a  defendant,  he  may  answer  and  claim  to  have 
prior  mortgages  held  by  him,  paid  fi-om  the  proceeds  of  the  sale 
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before  paying  plaintiff's  mortgage.  Doctor  v.  Smith,  16  Hun,  245. 
In  foreclosure  of  a  subsequent  mortgage,  holder  of  a  prior  mortgage 
cannot  be  compelled  to  litigate  a  controversy  between  himself  and 
another  defendant.  Finh  v.  Allen,  36  Super.  Ct.  350.  Foreclos- 
ure may  be  had  for  interest,  although  less  than  $50  is  due.  House 
V.  Eisenlord,  IT  Week.  Dig.  203.  Acceptance  of  the  interest  after 
default  is  a  waiver  of  the  interest  clause.  Lawson  v.  Barron,  18 
Hun,  414.  Where  the  holder  of  a  junior  incumbrance  tenders  the 
amount  of  a  prior  incumbrance,  and  demands  transfer,  it  does  not 
release  the  lien  of  the  prior  incumbrance,  but  merely  puts  the  holder 
in  a  position  to  compel  a  transfer.  Frost  v.  Yonkers  Savings  JBanh, 
TO  N.  T.  553.  See  Dry  v.  Strong,  17  Week.  Dig.  323 ;  Blooming- 
dale  V.  Barnard,  7  Hun,  459 ;  McLean  v.  Thompson,  18  Abb.  24. 
A  junior  mortgagee,  who  is  a  party  to  a  foreclosure,  may,  on 
motion  before  judgment,  and  on  tender  of  payment,  have  an  order 
for  assignment  to  him  of  tlie  senior  mortgage,  which  is  being  fore- 
closed. Twonibly  v.  Cassidy,  83  N.  Y.  155.  Where  a  mortgagor, 
having  sold  the  property  to  one  who  has  assumed  the  mortgage,  re- 
quests the  mortgagee,  after  the  mortgage  is  due,  to  foreclose,  lest 
the  property  should  become  insufficient,  the  mortgagee  is  bound  to 
do  so,  or  the  mortgagor  will  be  discharged  from  liability  on  his 
bond.  Biissell  v.  Weijiberg,  4  Abb.  IS".  C.  139.  So  as  to  owner  of 
mortgage  who  transfers  it  with  guaranty.     Northern  Ins.   Co.  v. 

Wright,  13  Hun,  166.  See  Loomis  v.  Bulheimer,  5  Abb.  N".  C. 
263.  Where  the  condition  is,  that  on  failure  of  the  mortgagor  to 
pay  taxes,  the  mortgagee  may  do  so,  the  mortgagee  must  actually 
pay  the  taxes  to  give  him  the  right  to  foreclose  and  collect  them. 

Williams  v.  Townsend,  31  N".  Y.  411. 

The  court  cannot  release  against  the  provision  that,  by  reason  of 
default  in  interest,  the  principal  becomes  due.  Noyes  v.  Clark,  7 
Paige,  179 ;  Ferris  v.  Ferris,  28  Barb.  29 ;  Bennett  v.  Stevenson, 
53  N.  Y.  508  ;  0' Conor  v.  Shipman,  48  How.  126.  See  Asendorf 
V.  Meyer,  8  Daly,  278 ;  Dwight  v.  Wtbster,  32  Earb.  47 ;  Thurston 
V.  Marsh,  14  How.  572.  Money  paid  by  the  mortgagee  to  redeem 
the  premises  from  a  tax  sale  becomes  part  of  the  mortgage  debt, 
wliich  may  be  enforced  by  foreclosure.  Kortioright  v.  Cady,  23 
Barb.  490 ;  Brevoort  v.  Randolph,  7  How.  358 ;  Burr  v.  Veeder,  3 
Wend.  412 ;  Fagle  Fire  Ins.  Co.  v.  Fell,  2  Edw.  Ch.  631 ;  Siden- 
burgh  V.  Fly,  90  N.  Y.  257 ;  below,  11  Abb.  N.  C.  354.  When,, 
although,  as  between  the  life  tenant  and  the  remainderman,  it  is  the 
duty  of  tlie  former  to  pay  the  taxes,  still  the  equities  between  them 
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cannot  destroy  the  right  of  the  mortgagee  to  paj  taxes  and  add  the 
amount  to  the  mortgage.  Rwpelye  v.  Prince,  i  Hill,  119;  Silver 
lake  Bank  v.  JVorth,  4  Johns.  Ch.  370 ;  Faure  v.  Winans,  1  Hopk. 
283.  If  a  mortgagee  pays  an  assessment  at  any  time  previous  to  the 
expii-ation  of  the  time  for  redemption,  he  acquires  a  lien  therefor, 
as  against  the  mortgagor.  Brevoort  v.  Randolph,  7  How.  39S. 
But  wliere  the  bond  and  mortgage  contain  no  covenant  to  pay  taxes 
and  assessments,  the  mortgagor  cannot,  on  foreclosure,  be  held  for  a 
deficiency  arising  from  non-payment  of  taxes  and  assessments  accru- 
ing after  a  sale  by  him  of  the  premises.  Marshall  v.  Davis,  16 
Hun,  606 ;  S.  C,  78  N.  T.  414. 

When  the  owner  of  a  bond  and  mortgage  assigned  them  as  secu- 
rity for  a  debt  less  than  their  full  amount,  and  the  assignee  fore- 
closed, claiming  only  the  amount  due  him,  and  obtains  judgment  of 
sale,  and  the  owner  subsequently  paid  the  amount  due  the  assignee, 
the  judgment  is  not  a  bar  to  an  action  of  foreelosufe  by  fhe  owner. 
After  payment  of  the  assignee's  lien  the  mortgage  is  restored  to  the 
owner.  G' Douqlierty  v .  Remington  Paper  Co.,  81  N.  Y.  496.  If 
the  answer  in  foreclosure  raises  an  issue  against  plaintiff  the  court 
cannot  proceed  summarily  under  the  rule  and  determine  whether  the 
issue  be  material.     Stuyvesant  v.  Browning,  33  Super.  Ct.  203. 

Where  the  answer  of  an  infant  raises  a  material  issne,  a  motion  for 
judgment,  based  solely  on  an  affidavit  of  regularity  under  the  rule 
must  be  denied.  Jaokson  v.  Reon,  60  How.  103.  Where  the  an- 
swer was  insufficient,  and  no  evidence  was  given,  and  the  court  ordered 
judgment  upon  the  pleadings  when  the  case  was  called,  held,  that 
no  findings  of  fact  were  required.  Eaton  v.  Wells,  22  Hun,  123 ; 
affirmed,  83  N.  Y.  576.  One  who  assigns  a  mortgage  as  collateral 
security  for  his  own  debt,  and  after  default  in  his  debt  is  made  a 
defendant  in  an  action  to  foreclose  the  mortgage,  must  set  up  his 
equity  if  he  would  preserve  it.  If  he  does  not,  the  usual  judgment 
of  foreclosure  bars  him,  and  if  the  premises  sell  to  plaintiff  for  less 
than  enough  to  pay  the  debt  as  security  for  which  the  mortgage  is 
held  as  collateral,  the  assignor  cannot  redeem.  Bloomer  v.  Sturges, 
58  N.  Y.  168. 

A  judgment  of  foreclosure  and  sale  in  an  action  to  foreclose  a  first 
mortgage  is  not  before  sale  a  bar  to  an  action  to  foreclose  a  junior 
mortgage,  although  the  junior  mortgagee  was  made  a  party  to  the 
first  action.  Bache  v.  Puroell,  6  Hun,  518.  See  Salmon  v.  Allen, 
11  id.  29.  In  1872  defendant  gave  plaintiff's  testator  a  bond  and 
mortgage,  and  saw  them  in  his  possession  just  before  his  death  in 
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1874.  After  taking  possession  of  testator's  papers  plaintiff  could 
not  find  and  has  never  seen  the  bond  and  mortgage ;  no  assignment 
is  on  record  ;  defendant  is  ready  to  pay.  Held,  plaintiff  was  bound 
to  give  defendant  a  bond  of  indemnity  before  judgment  for  fore- 
closure and  sale.  Stoddard  v.  Gailor,  12  Week.  Dig.  244.  A 
creditor's  lien,  obtained  between  the  filing  of  the  lis  pendens  and 
the  filing  of  the  complaint,  is  not  affected  by  an  order  of  the  court 
directing  the  filing  of  the  complaint  nuno pro  tunc  as  of  the  date 
of  the  filing  the  lis  pendens  where  the  creditor  is  not  a  party  to  the 
action  and  has  no  opportunity  to  be  heard.  WeeTcs  v.  Tomes,  16 
Hun,  349 ;  affirmed,  T6  JST.  T.  601. 

In  an  action  to  foreclose  a  mortgage  given  by  one  of  the  defend- 
ants, in  which  action  another  defendant  claimed  possession  by  a  para- 
mount title,  held,  that  since  the  plaintiffs  as  mortgagees  could  not 
maintain  ejectment  under  section  1494,  and  since,  as  between  these 
defendants,  the  right  to  the  possession  of  the  premises  would  not  be 
settled  in  that  action  but  must  be  tried  by  a  jury,  the  complaint 
should  be  dismissed  as  to  the  defendant  setting  up  a  paramount  title, 
Meigs  v.  Willis,  66  How.  466.  A  mortgagor  having  before  suit 
tendered  the  full  amount  then  due  and  brought  the  same  into  court, 
the  lien  of  the  mortgage  is  extinguished  to  that  extent,  and  an  action 
for  foreclosure  cannot  be  maintained  by  reason  of  an  installment  sub- 
sequently falling  due.  Green  v.  Fry,  93  N.  T.  353.  Where  a  defendant 
in  foreclosure  having  an  interest,  which  is  alleged  in  the  complaint  to 
be  subsequent  to  the  mortgage,  sets  up  in  her  answer  facts  tending  to 
establish  a  paramount  right  of  dower,  and  introduces  evidence  on  the 
trial  tending  to  support  so  much  of  the  claim,  the  judgment  should 
either  dismiss  so  much  of  the  action,  as  to  such  defendant,  as  relates 
to  the  interest  claimed  by  her  to  be  paramount  to  the  mortgage,  or 
else  the  interest  should  be  excepted  from  the  operation  of  the  judg- 
ment by  a  proper  statement.  Lanier  v.  Smith,  37  Hun,  529.  The 
question  as  to  whether  the  mortgagor  was  a  purchaser  iu  good  faith 
under  the  Recording  Act,  and,  therefore,  entitled  to  priority  over 
an  earher  deed,  which  has  been  subsequently  recorded,  cannot  be 
raised  in  an  action  to  foreclose.  Keeler  v.  MoNeirney,  6  Civ.  Pro. 
E.  363. 

In  an  action  to  foreclose  a  mortgage  upon  lands  standing  in  the 
name  of  a  wife  to  secure  obligations  of  a  specified  amount  from  the 
husband,  a  prior  judgment  in  an  action  by  a  receiver  in  supplement- 
ary proceedings,  wliich  has  the  effect  of  impeaching  the  title  of  the 
wife  on  the  ground  of  fraud,  does  not  authorize  tlie  court,  in  the 
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foreclosure  action,  to  increase  the  amount  secured  by  the  mortgage, 
and  direct  a  sale  and  payment  of  the  larger  sum  out  of  the  proceeds. 
Niagara  County  National  Bank  v.  Hooper,  2  State  Eep.  288. 
Where  a  court  in  this  State  has  jurisdiction  over  a  cause  of  action 
and  the  parties,  it  may  decree  foreclosure  of  a  mortgage,  although 
part  of  the  premises  covered  by  it  are  in  another  State;  and  as  the 
judgment  may  not  be  capable  of  execution  as  against  that  portion  of 
the  property,  may  require  the  mortgagor  to  execute  a  conveyance  to 
the  purchaser,  and  where  this  is  not  done  in  the  original  judgment, 
the  court  has  poAver,  after  sale,  to  amend  the  judgment  by  inserting 
therein  such  a  provision.  Union  Trust  Co.  v.  Olmstead,  102  N.  Y. 
729.  The  fact  that  by  the  terms  of  a  lease  the  lessor  had  the  right 
to  insist  upon  a  forfeiture  is  no  defense  to  an  action  to  foreclose  a 
mortgage  on  the  interest  of  the  lessee  therein  against  the  latter' s 
assignee.     Kribhs  v.Alvord,  9  State  Eep.  617. 

Service  iy  publication. —  Summons  may  be  published  against  un- 
known parties  defendant,  and  such  publication  bars  the  defendants, 
even  if  they  are  infants.  Code,  §  438 ;  Wheeler  v.  Scully,  50  N.  Y. 
667.  The  Code  of  Civil  Procedure,  §  450,  now  seems  to  require 
actual  service  on  a  married  woman  in  order  to  bar  her  dower.  Jan- 
iski  V.  Heidelberg,  21  Hun,  439.  In  an  affidavit  for  service  on 
unknown  heirs,  made  by  plaintiff's  attorney,  it  is  not  enough  to  show, 
\inder  section  135,  that  the  names  and  residences  of  the  parties  were 
unknown  to  the  defendant,  it  must  appear  that  they  were  unknown 
to  the  plaintiff  in  the  action.     Piser  v.  Loohwood,  30  Hun,  6. 

Precedent  for  Affldavit  to  Obtaiti  Order  of  Publication. 
NEW  YORK  SUPREME  COTTRT  — Ulster  County. 

"1 


The  Ulster  County  Savings  Institution 

agst. 
George  W.  Basten,  Sarah  M.  Basten  et  al. 


V 


State  of  New  York,  )       . 
County  of  Ulster,       \ 

James  E.  Ostrander,  being  duly  sworn,  says,  that  he  resides  in  the 
city  of  Kingston,  county  of  Ulster;  that  the  plaintiff,  the  Ulster 
County  Saviugs  Institution,  is  a  corporation  duly  organized  and  incor- 
porated in  said  county  under  and  by  virtue  of  an  act  of  the  legisla- 
ture of  the  State  of  New  York,  entitled  "An  act  to  incorporate  the 
Ulster  County  Savings  Institution,"  and  authorized  to  invest  its 
moneys  on  bond  and  mortgage.  That  this  deponent  is  the  treasurer, 
an  officer  of  said  institution,  and  was  at  the  time  of  the  giving  of  the 
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mortgage  herein,  and  in  the  complaint  mentioned;  that  Esther  D. 
Bevier  Basten,  now  deceased,  in  her  life-time,  together  with  her  hus- 
band, the  defendant  George  W.  Basten,  on  or  about  the  19th  day  of  Sep- 
tember, 1868,  to  secure  to  the  plaintiff  the  sum  of  $3,500,  then  loaned 
to  her  by  plaintiff,  and  the  interest,  executed,  acknowledged  and  de- 
livered  to  the  plaintiff  their  mortgage  bearing  date  on  that  day,  con- 
ditioned to  pay  the  said  sum  of  $3,500  in  one  year  from  its  date  with 
interest  payable  on  the  first  days  of  January  and  July  in  each  year, 
at  the  rate  of  seven  per  cent  per  annum.  The  said  Esther  therein 
also  covenanting  and  agreeing  to  pay,  or  cause  to  be  paid,  the  said  sum 
and  interest  upon  the  real  property  described  in  said  complaint,  owned 
by  said  Esther,  situate  in  the  town  of  Marbletown,  Ulster  county 
aforesaid,  which  mortgage  was  duly  recorded  in  the  clerk's  office  of 
Ulster  county  aforesaid,  in  book  of  mortgages  No.  91,  at  page  304, 
etc.,  October  6,  1868.  That  no  part  of  the  said  principal  sum  has 
been  paid,  and  there  is  and  remains  due  and  unpaid  to  the  said  plain- 
tiff upon  said  mortgage,  said  defendants  having  failed  to  pay  the  same 
according  to  the  conditions  of  said  mortgage,  the  said  principal  sum 
of  $3,500  and  the  interest  thereon  from  the  ist  day  of  January,  1878, 
except  the  sum  of  $100,  which  was  paid  toward  such  interest  on  the 
1st  day  of  May,  1879,  and  that  no  proceedings  have  been  had,  at  law 
or  otherwise,  to  recover  the  said  sum  secured  by  said  mortgage,  or  any 
part  thereof. 

That  said  Esther  died  intestate  in  the  said  county  of  Ulster  on  or 
about  the  15th  day  of  October,  1887,  as  deponent  is  informed  and 
believes,  leaving  her  surviving  her  husband,  said  George  W.  Basten,  and 
her  only  children  and  her  only  heirs  at  law,  the  defendants  Edgar  H. 
Basten,  Lewis  B.  Basten,  Cornelius  V.  B.  Basten,  Samuel  E.  Basten 
and  Rebecca  Basten,  who  thereupon  became  and  still  are  seized  of  said 
mortgaged  lands  subject  to  the  plaintiff's  said  mortgage  and  subject 
also  to  subsequent  mortgage  executed  by  said  Esther  and  George  W. 
Basten  to  the  defendant  Samuel  M.  Basten,  bearing  date  May  7,  1874, 
and  I'ecorded  in  said  Ulster  county  clerk's  office  in  book  of  mortgages 
No.  122,  at  page  141,  etc.,  and  which  stands  open  and  unsatisfied  of 
record  in  said  clerk's  office,  of  all  of  which  this  deponent  has  personal 
knowledge  except  as  to  the  number  of  children  and  heirs  at  law  of 
said  Esther  as  above  stated,  and  as  to  those  his  source  of  information 
is  the  father  of  said  children,  and  he  believes  the  above  and  the  same 
to  be  true. 

{Jurat.)  James  E.  OsTEAKDKfi. 

{Title  as  before.) 

State  of  New  Yore,  ) 
County  of  Ulster,       P*"' 

Andrew  S.  Schutt,  being  duly  sworn,  says,  that  he  is  of  the  age  of 
fifty  years  and  over,  and  resides  in  the  city  of  Kingston,  county  of 
Ulster,  State  of  New  York;  and  that  he  has  for  the  past  four  years 
engaged  in  the  business  of  searching  for,  in  order  to  discover,  parties 
to  serve  legal  papers;  that  on  the  18th  day  of  November,  1885,  this 
deponent  was  employed  and  instructed  by  William  S.  Kenyon,  the 
attorney  and  counsel  for  the  plaintiff  in  this  action,  to  serve  the  sum- 
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mens  in  said  action  upon  the  several  defendants  therein,  copies  of 
which  said  summons  were  there  for  such  purpose,  delivered  to  and 
received  by  this  deponent;  and  that  this  deponent,  in  pursuance 
thereof,  proceeded  at  once  in  his  eflorts  to  effect  such  service,  and 
has  succeeded  in  serving  said  summons  personally  within  the  said 
county  of  Ulster,  on  all  the  defendants  in  this  action,  except  the  de- 
fendant Cornelius  V.  D.  Basten,  who  resides  in  the  city  of  Philadel- 
phia, State  of  Pennsylvania,  where  he  now  is,  and  except  also  the  de- 
fendant Samuel  JM.  Basten,  who  resides  in  the  city  of  Newark,  State 
of  New  Jersey,  where  he  now  is;  and  that  this  deponent  has  made 
diligent  effort  and  inquiry  of  a  great  number  of  persons  to  learn  the 
whereabouts  of  said  Cornelius  and  Samuel,  in  order  to  effect  such  per- 
sonal service  upon  them  respectively,  bat  that,  by  reason  of  their  resi- 
dence beyond  the  limits  of  this  State,  and  continued  absence  there- 
from, this  deponent  has  been  unable  to  make,  with  due  diligence, 
personal  service  of  said  summons  on  either  of  said  defendants;  and 
that  each  of  said  defendants  so  served  personally  by  this  deponent, 
resided  and  still  resides  in  said  county  of  Ulster;  that  deponent,  on 
the  19th  day  of  November,  1885,  with  the  purpose  of  serving  said 
summons  on  the  defendants  in  this  action,  went  to  Rondout,  in  said 
city  of  Kingston,  and  on  that  day  personally  served  said  summons 
there  upon  the  defendants  Edgar  H.  Basten  and  Lewis  B.  Basten, 
respectively,  who  are  brothers  of  the  said  defendant  Cornelius  V.  D. 
Basten,  and  who  resided  at  Rondout  aforesaid,  respectively,  and  they 
respectively  stated  in  reply  to  deponent's  inquiries  that  their  said 
brother,  the  defendant  Cornelius,  was  not  a  resident  of  this  State  and 
was  not  within  this  State,  but  that  he  was  then  in  the  city  of  Phila- 
delphia, State  of  Pennsylvania,  where  he  resided,  and  which  was  his 
post-office  address,  and  that  he  did  not  intend  to  return,  and  that 
personal  service  of  said  summons  could  not  be  made  upon  him;  that 
the  defendant  George  W.  Basten,  who  is  the  father  of  said  Cornelius, 
and  the  brother  of  the  defendant  Samuel  M.  Basten,  resided  on  the 
mortgaged  premises  described  in  the  complaint,  together  with  his 
family,  in  the  town  of  Marbletown,  in  said  county;  that  deponent,  on 
the  20th  day  of  November,  1885.  served  said  summons  on  said  defend- 
ant George  W.  Basten,  personally,  at  the  said  city  of  Kingston,  Ulster 
county,  where  the  said  George  then  was  temporarily  on  business,  when 
the  deponent  with  the  view  of  making  personal  service  thereof,  like- 
wise on  said  Cornp''i'is,  inquired  of  his  said  father,  George,  where  the 
said  Cornelius  resided,  and  where  he  then  was  staying,  stating  that 
his  purpose  was  to  make  such  service,  to  which  inquiries  said 
George  replied  to  this  deponent  that  said  Cornelius  was  not  a 
resident  of  this  State,  and  was  not  within  this  State,  but  that 
he  resided  in  the  city  of  Philadelphia,  State  of  Pennsylvania,  which 
was  his  post-office  address,  and  that  he  was  then  there  and  did 
not  intend  to  return  to  this  State,  and  that  personal  service  of  said 
summons  could  not  be  made  on  him;  that  at  the  same  interview  with 
the  purpose  of  making  service,  personally,  likewise  on  the  defendant 
Samuel  M.  Basten,  who  is  the  brother  of  said  George,  this  deponent 
inquired  of  said  George  where  his  said  brother,  Samuel  M.  Basten, 
resided,  and  where  he  then  was,  that  he  might  make  such  service  on 
him,  to  which  inquiry  said  George  replied,  that  his  said  brother,  the 
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defendant  Samuel  M.  Basten,  was  not  a  resident  of  this  State,  and 
was  not  then  within  this  State,  hut  that  he  resided  in  the  city  of 
Newark,  State  of  New  Jersey,  which  was  his  post-office  address,  and 
that  he  was  then  in  said  city,  engaged  in  working  for  the  Newark 
Lime  and  Cement  Company,  and  did  not  intend  to  return  to  this 
State;  that  on  the  22d  of  November,  1885,  deponent,  with  the  like 
purpose  of  serving  said  summons,  went  to  the  residence  of  said  George 
W.  Basteu,  on  the  mortgaged  premises,  in  the  town  of  Marbletown,  in 
said  county  of  Ulster,  and  there  saw  said  George  W.,  who  there  repeated 
to  this  deponent  his  statements  to  him  hereinbefore  set  forth,  and 
deponent  then  and  there  personally  served  said  summons  upon  the 
defendant  Rebecca  Basten,  the  daughter  of  said  George,  and  sister  of 
said  Cornelius,  and  also  in  the  neighborhood  upon  the  defendant 
Sarah  M.  Basten,  the  wife  of  said  George,  and  they  respectively,  in 
reply  to  deponent's  inquiries  then  made  by  deponent,  replied  to  this 
deponent  in  the  same  language  used  by  defendant  George  W.  Basten, 
as  above  set  forth  as  to  the  residence,  and  whereabouts,  and  possibility 
of  serving  said  summons  and  complaint  upon  them  of  said  Cornelius 
and  Samuel  M.,  respectively;  that  deponent  has  since  made  like  in- 
quiry of  numerous  persons,  to  all  of  which,  and  from  all  of  whom  he 
received  a  like  answer,  and  said  defendants  Cornelius  and  Samuel  M. 
Basten  cannot,  after  due  diligence  and  inquiry,  nor  can  either  of 
them,  be  found  within  this  State;  and  deponent  further  says,  that  the 
plaintiff  has  been  unable,  with  due  diligence,  to  make  personal  ser- 
vice of  said  summons  upon  said  defendants  Cornelius  V.  D.  Basten 
and  Samuel  M.  Basten,  respectively,  and  that  said  plaintiil  will  be 
unable,  with  due  diligence,  to  make  personal  service  on  them  respect- 
ively, by  reason  of  their  non-residence  in  the  State,  and  their  con- 
tinued non-residence  therefrom. 

(Jurat.)  Andeevt  S.  Scutt, 

( Title  as  before. ) 

State  of  New  York,  ) 
County  of  Ulster,      )      ' ' 

William  S.  Kenyon,  being  duly  sworn,  says,  that  he  resides  in  the 
city  of  Kingston,  in  said  county  of  Ulster,  and  that  he  is  the  attor- 
ney for  the  plaintiff  in  the  above-entitled  action,  the  summons 
and  verified  complaint  wherein  are  hereto  annexed,  the  allega- 
tions of  which  are  true,  to  the  knowledge  of  this  deponent.  That 
this  action  is  brought  and  is  now  pending  in  this  court  to  foreclose  a 
mortgage,  the  whole  amount  whereof  is  due,  made  on  the  19th  day  of 
September,  18G8,  by  Esther  G.  Bevier  Basten,  in  her  life-time,  now 
deceased,  and  her  husband,  the  defendant  George  W.  Basten,  to  the 
plaintiff,  the  Ulster  County  Savings  Institution,  and  bearing  date  on 
that  day,  and  recorded  in  the  clerk's  office,  Ulster  county  aforesaid,  in 
book  of  mortgages  No.  91,  at  page  304,  etc.,  October  6,  1868,  to  se- 
cure to  the  plaintiff  the  payment  of  the  sum  of  $3,500,  with  interest, 
and  conditioned  for  the  payment  of  the  same  in  one  year,  and  interest 
on  the  first  days  of  January  and  July  in  each  year,  upon  real  property 
of  said  Esther,  described  in  said  complaint,  situate  within  this  State, 
in  the  town  of  Marbletown,  in  said  county  of  Ulster,  of  a  farm  of 
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about  eighty-six  acres,  and  of  which  real  property  said  defendants  Ed- 
gar H.  Hasten,  Lewis  B.  Basten,  Cornelius  V.  D.  Hasten,  Samuel  E. 
Basten  and  Rebecca  Basten,  as  heirs  at  law  of  their  deceased  mother, 
the  said  Esther  G.  B.  Basten,  are  seized  in  fee  as  tenants  in  common, 
subject  to  the  lien  of  plaintiff's  said  mortgage,  and  also  subject  to  the 
lien  of  a  subsequent  mortgage  to  the  defendant  Samuel  M.  Basten, 
bearing  date  May  7,  1874,  executed  by  said  Esther  and  George  W. 
Basten,  is  recorded  in.  said  clerk's  office  of  Ulster  county,  in  booit  of 
mortgages  N"o.  132,  at  page  41,  etc.;  and  that  the  complaint  in  this  ' 
action  demands  judgment  that  the  lien  of  plaintiS's  said  mortgage  be 
enforced  in  favor  of  the  plaintiff,  and  that  the  defendants  Cornelius 
V.   D.   Basten  and  Samuel  M.    Basten    be    excluded  from   a  vested 
or  a  contingent   interest   in  or  lien   upon    said   specific  real  prop- 
erty within  this  State,  and  from  any  permanent  interest  in,  or  lien 
tipon,  said  property.     That  as  deponent  is  informed  and  believes,  the 
defendant  Cornelius  V.  D.  Basten  is  not  a  resident  of  this  State,  but 
resides  in  the  city  of  Philadelphia,  State  of  Pennsylvania,  which  is 
his  post-office  address;  and  that  said  defendant  is  now  there  at  said 
city  and  intends  to  remain  there  and  not  to  return  or  come  to  this 
State;  that  the  source  of  deponent's  information  is  statements  made 
by  George  W.  Basten,  the  father  of  said  defendant,  and  by  Lewis  Be- 
vier,  the  uncle  of  said  defendant,  and  by  Andrew  S.  Scutt,  the  person 
employed  by  deponent  to  serve  the  summons  in  this  action  and  the 
affidavits  thereto  annexed,  made  by  said  Lewis  Bevier  and  Andrew  G. 
Scutt,  and  the  statements  therein  contained.     That  Cornelius  V.  D. 
Basten  cannot  be  found  after  due  diligence  and  inquiry  within  this 
State^  and  that  the  plaintiff  has  been  unable,  with  due  diligence,  to 
make  personal  service  upon  him  of  the  summons  in  this  action,  and 
will  be  unable,  with  due  diligence,  to  make  personal  service  upon  him 
of  the  summons  in  this  action.     That  as  deponent  is  informed  and 
believes,  the  defendant  Samuel  M.  Basten  is  not  a  resident  of  this 
State,  but  resides  in  the  city  of  Newark,  State  of  New  Jersey,  which 
is  his  post-office  address,  and  that  said  defendant  is  now  there,  at  said 
city,  and  intends  to  remain  there  and  not  to  return  or  come  to  this 
State;  that  the  source  of  deponent's  information  is  the  statements 
made  by  George  W.  Basten,  the  brother  of  said  defendant,  and  by 
Lewis  Bevier  and  said  Andrew  S.  Scutt,  the  person  employed  by  de- 
ponent to  serve  the  summons  in  this  action,  and  the  affidavits  hereto 
annexed  made  by  said  Lewis  Bevier  and  Andrew  S.  Scutt,  and  the 
statements  therein  contained.     That  said  defendant  Samuel  M.  Bas- 
ten cannot  be  found,  after  due  diligence  and   inquiry,    within  this 
State,  and  that  the  plaintiff  has  been  unable,  with  due  diligence,  to 
make  personal  service  upon  him  of  the  summons  in  this  action,  and 
will  be  unable,  with  due  diligence,  to  make  personal  service  upon  him 
of  the  summons  in  this  action;  and  that  said  defendants  Cornelius 
and  Samuel  are  respectively  necessary  parties  to  this  action. 

William  S.  Keitton. 

( Title  as  before. ) 
State  oe  New  York,  )       . 
County  of  Ulster,       \ 

Louis  Bevier,  being  duly  sworn,  says,  that  he  resides  in  the  town  of 
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.Uarbletown,  in  said  county  of  Ulster;  tliut  he  is  well  acquainted 
with  the  defendants  Cornelius  V.  D.  Basten  and  Samuel  E.  Basteu, 
and  Kebecca  Basten;  that  they  are  minor  children  of  the  deponent's 
deceased  sister,  Esther  G.  Bevier  Basten,  who  died  on  the  15tli  day  of 
October,  18?7,  and  that  said  Cornelias  V.  D.  Basten  is  of  the  age  of 
twenty  years,  and  said  Samuel  R.  Basten  is  of  the  age  of  twenty  years, 
I  hey  being  twins,  and  that  said  Rebecca  Basten  is  of  tiie  age  of  eigh- 
teen years,  and  that  they  are,  as  heirs  at  law  of  the  said  Esther  G. 
Bevier  Basten,  deceased,  seized  of  the  mortgaged  lands  and  premises 
described  in  the  complaint  herein.  That  this  deponent  furtlier  says, 
that  the  said  defendant  Cornelius  Y.  D.  Basten  is  not  a  resident  of 
this  State,  but  that  he  resides  in  the  city  of  Philadelphia,  State  of  Penn- 
sylvania, where  he  now  is  and  which  is  his  post-otfice  address,  of  all 
of  which  the  deponent  has  personal  knowledge,  and  that  plaintiff 
will  be  unable  to  make  personal  service  of  the  summons  in  this  action 
upon  him  in  this  State;  and  deponent  further  says,  that  he  is  acquainted 
with  the  defendant  Samuel  M.  Basten,  and  that  said  Samuel  M.  Bas- 
ten is  not  a  resident  of  this  State,  but  that  he  resides  in  the  city  of 
Newark,  State  of  New  Jersey,  where  he  now  is  and  which  is  his  post- 
office  address,  of  all  of  which  this  deponent  has  personal  knowledge, 
and  that  the  plaintiff  will  be  unable,  with  due  diligence,  to  make  per- 
sonal service  of  the  summons  in  this  action  upon  him  within  this 
State;  that  said  Samuel  M.  Basten  is  a  brother  of  the  defendant 
George  W.  Basten,  who  is  the  father  of  above-named  minors  and 
brother-in-law  of  this  deponent. 

{Jurat.)  Louis  Bevies. 

Precede?it  for  Order  of  Publication. 
( Ti/le  as  before. ) 

The  plaintiff  having  presented  to  me  the  verified  complaint  in  this 
action,  a  copy  of  which  is  hereto  annexed,  showing  a  cause  of  action 
for  which  judgment  is  therein  demanded;  that  the  plaintiil's  mort- 
gage lien  be  enforced,  and  that  the  defendants  Cornelius  V.  D. 
Basten  and  Samuel  M.  Basten  be  excluded  from  a  vested  or  contin- 
g3nt  interest  in  or  lien  upon  specific  real  property  situate  in  the  town 
of  Marbletown,  Ulster  county,  within  the  State  of  New  York,  and 
which  is  more  particularly  mentioned  and  described  in  said  complaint; 
or  that  such  interest  or  lien  in  favor  of  one  of  the  parties  to  this  ac- 
tion be  enforced,  regulated,  defined  or  limited,  or  otherwise,  affecting 
the  title  to  such  property,  and  having,  also,  by  the  annexed  affidavits 
of  Louis  iievier,  dated  the  16th  day  of  December,  1879,  and  of  James 
E.  Ostrander,  Andrew  S.  Schutt  and  William  S.  Kenyon,  dated  Decem- 
ber 26,  1879,  made  proof  to  my  satisfaction  that  the  said  defendants 
Cornelius  V.  D.  Basten  and  Samuel  M.  Basten  are  not  residents  of  this 
State,  but  that  said  Cornelius  V.  D.  Basten  resides  in  the  city  of 
Philadelphia,  State  of  Pennsylvania,  and  that  said  Samuel  M.  Basten 
resides  in  the  city  of  Newark,  State  of  New  Jersey,  and  that  they  can- 
not, with  due  diligence,  be  found  within  this  State,  and  that  the  plain- 
tiff has  been  and  will  be  unable,  with  due  diligence,  to  make  personal 
service  of  the  summons  herein,  upon  them,  and  that  they  are  proper 
])arties  respectively  to  this  action.  Now  on  motion  of  William  S. 
Kenyon,  plaintiff's  counsel. 
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Ordered,  Tlnit  ser\ice  of  the  summons  in  the  above-entitled  action 
upon  the  defendants  Cornelias  V.  D.  Basten  and  Samuel  M.  Basten, 
be  made  by  publication  (with  notice  required  by  law)  in  two  newspa- 
jitrs,  to-wit :  in  the  "Kingston  Argute,"  published  in  the  city  of 
Kingston,  Ulster  county,  New  York,  and  in  the  "Kingston  Leader," 
published  in  said  city  of  Kingston,  Ulster  county,  Xew  York,  once  a 
week  for  six  successive  weeks,  or  at  the  option  of  the  plaintiff,  by 
service  of  the  said  summons  and  a  copy  of  the  complaint  and  of  this 
order  (with  the  notice  required  by  law)  upon  said  defendants,  person- 
ally, without  the  State.  And  it  is  further  ordered  and  directed,  that 
on  or  before  the  day  of  the  first  publication,  the  plaintiff  deposit  in 
the  post-office  in  the  city  of  Kingston,  Ulster  county,  N.  Y.,  sets 
of  copies  of  the  summons  and  complaint  hereto  annexed  and  of  this 
order,  each  contained  in  a  securely-closed  post-paid  wrapper  directed 
to  the  following  defendants  respectively,  at  the  places  designated  be- 
low, viz  : 

To  Cornelius  V.  D.  Basten,  at  the  city  of  Philadelphia,  State  of 
Pennsylvania.  To  Samuel  M.  Basten,  at  the  city  of  Newark,  State 
of  New  Jersey. 

Dated  JUec.  2G,  1885.  A.  B.  Parker, 

J.  ^.   C. 

It  was  held,  under  the  old  Code,  that  if  the  wife  were  a  party,  ser- 
vice on  the  husband  was  sufficient.  Mills  v.  Van  Voorhis,  10  Abb. 
1.52;  Naye  v.  Taggart,  4  Abb.  N".  C.  144;  Foote  v.  Lathrop,  53 
Barb.  183  ;  EcJcerson  v.  Vollmer,  11  How.  42;  White  v.  Coulter,  1 
Hun,  35T. 

The  recitals  in  a  judgment  are  prima  facie  evidence  of  jurisdic- 
tion. Bosworth  V.  Vanderwater,  53  N.  Y.  597.  But  an  infant 
must  be  actually  served  with  process,  and  the  appointment  and  ap 
pearance  of  a  guardian  ad  litem  will  not  cure  the  defect  and  he  will 
not  be  barred.     Ingersoll  v.  Mangavi,  84  N.  Y.   622. 

Guardian  ad  litem.  —  And  where  an  infant  has  been  served  and 
no  guardian  appointed,  the  judgment  is  voidable  though  not  abso- 
lutely void.  Groghan  v.  Livingston,  17  N.  Y.  218;  Bloom  v. 
Burdick,  1  Hill,  130  ;  Wright  v.  Miller,  8  N.  Y.  9  ;  McMurraij  v. 
McMurray,  66  id.  175.  The  methi.d  of  appointing  a  guardian  is 
provided  for  bj''  section  471  of  the  Code  of  Civil  Procedure. 

S  471.  [Amended,  1879. J  An  infant  defendant  must  also  appear  by  guardian, 
who  must  be  a  competent  and  responsible  person,  appointed  upon  the  application 
of  the  infant,  if  lie  is  of  the  age  of  fourteen  years,  or  upwards,  and  applies 
within  twenty  days  after  personal  service  of  the  summons,  or  after  service 
thereof  is  complete,  as  prescribed  in  section  four  hundred  and  forty-one  of  this 
act;  or,  if  he  is  under  that  age,  or  neglects  so  to  apply,  upon  the  application  of 
any  other  party  to  tlie  action,  or  of  a  relative  or  friend  of  the  infant.  Where 
the  application  is  made  by  a  person,  other  than  the  infant,  notice  thereof  must  be 
given  to  his  general  or  testamentary  guardian,  if  he  has  one  within  the  State;  or, 
if  he  has  none,  to  the  infant  himself,  if  he  is  of  the  age  of  fourteen  years,  or  up- 
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■warda,  and  within  tlie  State ;  or,  if  lie  is  under  that  age,  and  within  the  State,  to 
the  person  with  whom  he  resides. 

For  precedents  for  appointment  of  guardian,  see  Partition,  p.  69. 

Where  an  infant  defendant  in  an  action  for  foreclosure  is  served 
with  process  but  no  guardian  ad  litem  is  appointed  and  judgment 
is  taken  by  default,  the  judgment  is  not  void  but  voidable.  In  such 
case  where  judgment  is  obtained  by  fraud  or  collusion  an  action  may 
be  maintained  on  the  part  of  the  infant  to  set  it  aside.  McMurray 
V.  McMurray,  66  N.  Y.  175.  A  purchaser  at  a  foreclosure  sale,  in  a 
case  where  service  has  been  made  on  the  guardian  ad  litem,  but  not 
on  the  infant,  will  not  be  compelled  to  pay  his  bid  and  accept  a 
deed.  Ingersoll  v.  Mangam,  24  Hun,  202 ;  affirmed,  84  IST.  T.  622. 
Where  a  guardian  ad  litem,  had  no  notice  of  his  appointment  until 
after  final  judgment,  he  may  then  have  leave  to  come  in  and  answer  ; 
but  not  in  case  the  plaintiff  consents  to  strike  out  the  name  of  the 
infant  as  a  defendant.  Farmer^  Loan  and  Trust  Co.  v.  Erie  Rail- 
way Co.,  9  Abb.  N.  C.  264.  If  tlie  infant  is  a  non-resident,  and 
does  not  appear,  or  is  not  made  a  party  to  the  suit,  the  court  has  no 
jurisdiction  to  appoint  a  guardian  ad  litem;  so  held  in  a  case  where 
there  was  personal  service  on  the  mother  of  the  infant  who  resided 
in  N"ew  Jersey,  and  the  mother  was,  upon  her  own  application,  ap- 
pointed guardian  ad  litem.  An  appearance  by  one  appointed  guard- 
ian ad  litem  for  an  infant  defendant,  who  has  not  been  served  with 
process,  is  not  a  voluntary  appearance,  which  is  equivalent  to  the 
personal  service  of  a  summons.  Ingersoll  v.  Mangam,  84  K.  T. 
622.  As  to  general  provisions  of  Code  for  appointment  of  guardian 
ad  litem  for  infant  defendant,  see  §§  468-477,  inclusive,  of  Code  of 
Civ.  Pro. ;  also  Rules  49  and  50.  An  answer  of  an  infant  defend- 
ant need  not  be  verified.     See  §  523. 

Answer  hy  Guardian  ad  Litem. 
SUPKEME  COUET  —  Ulster  County. 


The  Ulster  County  Savings  Institution 

agst. 
George  W.  Basten  and  Sarah  M.  Basten,  J- 

his  wife,  Edgar  H.  Basten,  Louis  B. 

Basten,  James  Oliver  and  Samuel  M. 

Basten. 


The  defendant  Samuel  M.  Basten,  answering  the  complaint  in  the 
above-entitled  action  by  his  guardian  ad  litem,  George  V.  Basten,  says 
that  he  is  a  stranger  to  all  and  singular  the  matters  in  the  complaint 
in  this  action  set  forth,  and  that  he  is  an  infant  under  the  age  of 
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twenty-one  years,  and  claims  such  interest  in  the  premises  as  he  is 
entitled  to,  and  he  submits  his  rights  and  interests  in  the  matters  in 
question  in  this  action  to  the  protection  of  the  court. 

S.  D.  Hood, 
Attorney  for  George  V.  Basten,  Guardian  ad  litem  for 

Infant  Defendant,  iSamuel  M.  Basten. 

Miscellaneous  regulations  relating  to  ])ractice. —  A  complaint  in 
an  action  for  foreclosure,  when  verified  by  the  plaintiff's  attorney, 
may  be  treated  as  an  unverified  complaint.  Peyser  v.  McCormacTc, 
7  Hun,  300.  Where  any  of  the  parties  die  before  judgment  it 
should  be  revived,  and  continued  in  the  name  of  their  personal  rep- 
resentatives. Gerry  v.  Post,  13  How.  118.  See  Grant  v.  Gris- 
wold,  21  Hun,  509;  S.  C,  82  N.  Y.  569.  "Where  a  mortgagor,  who 
is  personally  liable  for  a  deficiency,  dies,  his  executor  may  be  made 
party  to  a  suit  for  a  foreclosure,  and  a  decree  may  be  made  that  the 
deficiency  be  paid  out  of  the  assets  in  their  hands  in  due  course  of 
administration.  Glacius  v.  Fogel,  88  N.  Y.  434.  But  the  death 
of  any  of  the  parties  subsequent  to  judgment  will  not  affect  the 
action.  Harrison  v.  Simonds,  3  Edw.  Ch.  394 ;  Lynde  v.  G'Don- 
nell,  21  How.  34;  Hayes  v.  Thomae,  56  E.  Y.  521.  There  need 
be  no  amendment  on  account  of  assignment  of  decree.  La.ing  v. 
Titus,  18  Abb.  388.  On  a  substitution  of  plaintiffs,  notice  should 
be  given  to  all  the  defendants,  whether  they  have  appeared  or  not. 
McLean  v.  Tompkins,  18  Abb.  24.  A  defendant  may  serve  notice 
of  appearance  after  judgment,  and  will  then  be  entitled  to  notice  of 
all  subsequent  proceedings.  Martine  v.  Lowenstein,  6  Hun,  225  • 
68  K  Y.  456. 

The  parties  to  a  foreclosure  suit  are  not  entitled  to  trial  by  jury; 
it  is  in  the  discretion  of  the  court  whether  issues  of  fact  shall  be 
passed  on  by  a  jury  to  inform  the  conscience  of  the  court.  BarTcer 
V.  Burton,  67  Barb.  458;  Losee  v.  Ellis,  13  Hun,  655;  Knicker- 
iocker  Life  Lns.  Co.  v.  Nelson,  8  id.  21 ;  Carroll  v.  Deimel,  95 
N.  Y.  252.  A  foreclosure  suit  may  be  commenced  by  service  on 
defendants  in  any  county  in  the  State,  or  by  publication  against 
non-residents.  See  Code  of  Civ.  Pro.,  §  438  ;  Bates  v.  Reynolds,  7 
Bosw.  685;  Spyer  v.  Fisher,  5  J.  &  S.  93 ;  Porter  v.  iMrd,  13 
How.  254. 

If  an  answer  merely  alleges  part  payment,  foreclosure  for  the  bal 
ance  may  be  decreed.    Hall  v.  Holt,  25  Hun,  277.    An  answer  set- 
ting up  a  junior  mortgage  is  not  evidence  of  the  existence  of  such 
a  mortgage  against  defendants,  who  suffered  the  bill  to  be  taken  as 
confessed  or  incumbrancers  not  made  parties.     Beehnan  v.  Gibbs, 
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8  Paige,  511.  An  offer  of  judgment  may  bo  made  in  an  action  of 
foreclosure,  and  sncli  offer  will  cut  off  tlie  right  to  an  extra  allow- 
ance. Astor  V.  Palache,  49  How.  231.  In  foreclosure  for  the  in- 
terest, if  the  principal  becomes  due  during  the  pendency  of  the  ac- 
tion, the  pleadings  may  be  amended  to  conform  to  the  proof.  Si- 
denhurg  v.  Ely,  1  Law.  Bull.  70.  A  supplemental  complaint  is  proper 
ill  an  action  of  foreclosure,  where  the  original  complaint  shows  a 
right  to  some  relief  for  the  purpose  of  setting  out  subsequent  facts. 
Hasbroioch  v.  Shuster,  4  Barb.  285  ;  Candler  v.  Pettit,  1  Paige, 
168  ;  Bostwich  v.  Mench,  8  Abb.  (N.  S.)  169  ;  Stilwell  v.  YanEjops, 
1  Paige,  615  ;  Malcolm  v.  Allen,  49  N.  Y.  448.  Upon  trial  in  fore- 
closure defendant  may  be  permitted  to  serve  supplemental  answer. 
Knickerhocker  Life  Ins.  Co.  y.  Nelson,  78  N.  Y.  137.  But  see 
Tliieme  v.  Beihon,  13  Week.  Dig.  91.  Plaintiff's  proceedings  arc 
not  to  be  stayed  by  an  issue  merely  between  co-defendants.  N.  Y. 
Life  Ins.  Co.  v.  Devlin,  3  Law  Bull.  99.  Foreclosure  of  a  subse- 
quent mortgage  cannot  be  stayed,  though  judgment  has  been  obtained 
on  prior  ones.  Daily  v.  King,  41  How.  22.  In  an  action  to  have 
an  assignment  of  a  lease  declared  a  mortgage,  a  judgment  so  declaring 
it,  but  ordering  the  complaint  dismissed  within  a  certain  time  if 
redemption  be  not  made,  is  not  a  foreclosure  until  the  final  order 
dismissing  the  complaint.     Bolles  v.  Duff,  43  N.  Y.  469. 

A  judgment  by  default  may  be  set  aside  as  in  other  actions  in  case 
the  defendant  produces  the  proposed  sworn  answer  so  that  the  court 
may  see  that  he  has  merits  on  his  petition,  or  affidavit  states  the  na- 
ture of  his  defense  and  his  belief  in  the  truth  of  the  matter  consti- 
tuting his  defense,  so  far,  at  least,  as  to  enable  the  court  to  see  that  in- 
justice will  probably  be  done  if  the  order  to  take  the  bill  as  confessed 
be  permitted  to  stand.  Powers  v.  Trenor,  3  Hun,  3 ;  affirming  48 
How.  500.  See,  also.  Heat  v.  WalUs,  6  Paige,  371 ;  Wins/iip  v. 
Jeioell,  1  Barb.  Ch.  173;  Goodhue  v.  Churchman,  id.  596.  It  is 
said  foreclosure  suits  may  be  consolidated,  but  the  motion  therefor 
must  be  made  before  the  causes  are  brought  to  trial.  Eleventh  Ward 
Savings  Banh  v.  Bay,  55  How.  438.  Contra,  Beach  v.  Buggies,  6 
Abb.  N.  C.  69  ;  SelJcirk  v.  Wood,  9  Civ.  Pro.  R.  141.  But  where  the 
foreclosure  is  against  premises  not  the  same,  although  against  same 
parties,  its  consolidation  will  be  refused.  Eij?p  v.  Delamater,  58 
How.  183.  "Where,  upon  the  trial,  it  appeared  that  one  of  the  de- 
fendants was  an  infant  at  the  time  she  signed  the  mortgage,  the 
complaint  as  to  such  defendant  will  be  dismissed ;  but  where  slie 
omitted  to  disaffirm  the  contract  of  the  mortgage,  and  plaintiff  pro- 
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ceeded  in  ignorance  of  the  infancy  till  the  trial,  such  infant  defend- 
ant should  not  have  costs  against  plaintiii.  Irwin  v.  O'Connor,  15 
Week.  Dig.  124.  If  the  answer  presents  wliat  may  be  claimed  to  be  a 
defense,  the  Special  Term  cannot  order  judgment.  Stuyvesant  v. 
Browning,  33  Super.  Ct.  203.  If  an  infant  answers  raising  a  mate- 
rial issue,  it  must  be  tried  by  the  court  or  referred,  though  he  fail  to 
appear.  Exchange  Fire  Ins.  Co.  v.  Early,  54  How.  279 ;  Jackson 
V.  Reo7i,  60  id.  103. 

A  complaint  in  foreclosure  prayed  that  if  the  proceeds  were  in- 
sufficient, an  accounting  might  be  had  of  the  rents  and  profits  by 
the  then  owner,  who  had  purchased  the  premises  subject  to  the  mort- 
gage and  taxes,  but  had  not  assumed  to  pay  them,  and  that  he  might 
be  adjudged  to  pay  any  deficiency  to  the  extent  of  the  rents  and 
profits  received  by  him.  None  of  the  defendants  answered  or  de- 
murred. There  being  a  deficiency,  the  referee,  on  the  accounting, 
found  that  the  owner  had  collected  more  than  the  taxes  amounted 
to.  On  motion  to  confirm  the  report  aud  for  judgment,  held,  that 
the  owner's  failure  to  answer  was  not  an  admission  that  plaintiff  was 
entitled  to  the  relief  demanded,  but  simply  that  he  was  enti- 
tled to  such  relief  as  the  facts  alleged  entitled  him  to  have.  Ar- 
gall  V.  Pitts,  78  N.  Y.  239.  A  judgment  may  be  opened,  after 
foreclosure,  to  enable  a  defendant  to  protect  himself  against  habihty 
for  a  deficiency  by  pleading  his  discharge  in  bankruptcy.  Mutual 
.  Life  Ins.  Co.  v.  Cameron,  1  Abb.  IST.  C.  424.  See  Trustees  v.  Mer- 
^I'am,  59  How.  226.  A  recital  in  a  judgment  of  foreclosure  that 
affidavits  were  read  and  filed  showing  the  service  of  the  summons, 
means  the  service  of  a  summons  necessary  for  the  commencement 
of  the  action  against  all  the  defendants.  Bosxcorth  v.  Vandewalker, 
53  N.  Y.  597.  A  judgment  for  deficiency  must  be  recovered  in 
foreclosure  to  sustain  an  action  to  enforce  payment  of  tiie  deficiency 
from  land  devised  by  the  mortgagor.  Lockwood  v.  Eawceit,  17 
Uun,  146. 

Deficiency  and  the  judgment  therefor. —  If  there  is  no  bond  and 
no  covenant  to  pay  the  money,  and  no  pre-existing  debt,  the  remedy 
is  confined  to  the  land.  Oaylord  v.  Enapj),  15  Hun,  87.  The 
grantee  in  a  deed  taken  merely  as  security,  though  he  assumed  an 
existing  mortgage  on  the  property,  held,  not  liable  to  the  mortgagee 
for  a  deficiency  on  foreclosure.  Boot  v.  Wright,  84  N.  Y.  72.  A 
personal  judgment  for  a  deficiency  cannot  be  rendered  against  a 
non-resident  defendant,  who  neither  appeared  in  the  action  or  had 
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been  served  with  process  within  the  State.     Schwinger  v.  Rickok, 
53  N".  Y.  280 ;  Bartlett  v.  McNeil,  60  id.  53. 

A  married  woman  is  not  liable  on  a  bond  secured  by  a  mortgage 
on  her  separate  estate  where  the  loan  was  to  her  husband,  and  the 
bond  does  not  charge  her  separate  estate.  McKeon  v.  Hagan,  18 
Hun,  65 ;  Life  Asso.  of  America  v.  Zessler,  19  Alb.  L.  J.  399. 
But  see  chap.  361,  Laws  of  1884,  as  to  right  of  married  women  to 
contract  with  same  power  as  if  sole.  But  previous  to  this  act  it 
was  presumed  that  where  a  married  woman  received  money  on  a 
promise  to  repay  it,  although  the  bond  did  not  charge  her  separate 
estate,  the  money  was  borrowed  for  the  benefit  of  such  estate.  Wil- 
liamson V.  Duffy,  19  Hun,  312.  Contra,  Mack  v.  Austin,  29  id. 
534.  A  wife  is  not  liable  to  pay  a  deficiency  where  the  claim  is 
based  upon  the  assumption  contained  in  the  deed  conveying  the 
property  to  her,  of  which  she  had  no  knowledge,  and  which  was 
made  as  a  gift  from  her  husband  to  her.  Munson  v.  Dyett,  56  How. 
333.  Where  a  loan  is  made  to  husband  and  wife  jointly  on  their 
joint  property,  a  judgment  for  deficiency  may  be  entered  against 
the  wife,  and  such  judgment  will  be  deemed  final  and  only  review- 
able on  direct  appeal.  Bert  v.  Palmer,  22  "Week.  Dig.  282.  A 
married  woman  who  takes  a  conveyance  assuming  the  payment  of  a 
mortgage  is  liable,  though  she  has  no  other  property.  Cashman  v. 
Henry,  75  N.  T.  103.  Contra,  Manhattan  Life  Lns.  Co.  v.  Stover, 
14  Hun,  153.  A  plaintiff  who  omits  to  take  judgment  as  he  is  en- 
titled, should  be  held  barred  from  leave  to  amend  by  a  long  delay, 
and  the  Court  of  Ajipeals  will  not  review  the  General  Term  decision 
refusing  leave.  Grant  v.  Griswold,  21  Hun,  509  ;  on  appeal,  82 
N".  Y.  569.  Where  the  judgment  of  foreclosure  does  not  provide 
that  a  certain  defendant  shall  be  liable  for  a  deficiency,  an  order 
upon  the  referee's  report  of  sale  directing  such  judgment  is  irregular. 
Day  V.  Johnson,  5  Week.  Dig.  237.  A  grantee  who  has  covenanted 
to  pay  a  mortgage  is  not  bound  to  pay  a  deficiency  if  he  has  been 
evicted  by  paramount  title.  Dunning  v.  Leaviit,  85  N.  T.  30. 
Where  the  mortgagor  sells  the  equity  subject  to  the  mortgage,  and 
the  purchaser  assumes  the  payment  as  a  portion  of  the  purchase- 
money,  the  latter  becomes  personally  liable  for  the  payment  of  the 
debt  in  the  first  instance,  and  if  the  mortgagor  is  compelled  to  pay 
it,  he  can  recover  it  from  the  purchaser  of  the  equity.  Halsey  v. 
lieed,  9  Paige,  447 ;  Marsh  v.  Pike,  1 0  id.  595 ;  Blyer  v.  Mulhol- 
land,  2  Sandf.  Ch.  478  ;  Ferris  v.  Crawford,  2  Den.  595 ;  Cornell 
V.  Prescott,  2  Barb.  16 ;  Thayer  v.  Marsh,  11  Hun,  501 ;  Russell  v. 
39 
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Pistor,  7  N.  Y.  lYl ;  Hartley  v.  Harrison,  2i  id.  170  ;  Oomstock  v. 
Drohan,  71  id.  9.  So,  also,  as  to  the  grantee  of  a  grantee.  Marsh,  v. 
PiJie,  10  Paige,  595.  It  was  held  in  71  jST.  Y.,  supra,  that  where 
the  grantee  of  the  premises  was  not  made  a  party  to  the  action,  the 
mortgagor  was  not  bonnd  to  give  him  notice  in  order  to  hold  him 
for  deficiency.  See,  also,  Drewry  v.  Clark,  16  How.  424.  But 
where  the  plaintiff  makes  a  party  of  the  mortgagor  for  the 
purpose  of  obtaining  a  judgment  for  deficiency  against  him,  the 
surety  may  insist  that  the  principal  debtor  shall  be  made  a  party. 
Bigelow  v.  Bush,  6  Paige,  343. 

One  who  accepts  a  deed  in  which  he  assumes  the  payment  of  a 
inortgage  given  by  his  grantee  becomes  the  principal  debtor.  Ranny 
V.  MoMullen,  5  Abb.  IST.  C.  246 ;  Wales  v.  Sherwood,  52  How. 
413.  Where  a  grantee  assumes  payment  of  a  mortgage  as  part  of 
the  consideration  he  becomes  liable  to  the  mortgagee,  but  there  is  no 
liability  to  his  grantor.  Upon  acceptance  of  the  deed  the  grantee  be- 
comes the  principal  debtor,  and  the  grantor  his  surety  for  the  pay- 
ment of  the  mortgage  debt;  if  the  latter  pays  the  amount,  ho  is  en- 
titled to  be  substituted  to  the  rights  of  the  mortgagee  and  has  his 
remedy  against  his  grantee.  If  the  grantor  dies  before  foreclosure, 
his  heirs  and  not  his  administrator  succeed  to  his  rights,  the  heirs 
being  the  parties  injured  by  the  breach  of  the  covenant  to  assume. 
Ayers  v.  Dixon,  78  N.  T.  318.  Where  there  is  a  covenant  in  a 
deed  that  the  grantee  shall  pay  a  mortgage  executed  by  the  grantor, 
the  latter  becomes  a  surety,  and  extension  of  time  of  payment  by 
the  holder  discharges  the  grantor.  Calvo  v.  Davies,  73  N.  Y.  211 ; 
Marshall  v.  Davies,  78  id.  415.  And  if  the  mortgagee  releases  the 
grantee  of  the  mortgagor  the  latter  is  discharged.  Paine  v.  Jones, 
76  N.  Y.  274.  Where  the  court  finds  that  the  plaintiff  is  entitled 
to  a  personal  judgment  for  a  deficiency  against  a  grantee  of  the 
premises  who  is  made  defendant,  but  plaintiff  enters  a  judgment 
without  relief  against  such  defendant  for  deficiency,  he  thereby  dis- 
charges him  from  such  liability.  Mutual  Life  Ins.  Co.  v.  Hoyt,  15 
Week.  Dig.  489.  In  an  action  for  foreclosure  if  the  name  of  the 
principal  debtor  is  stricken  out  by  order  of  the  court,  and  judgment 
against  him  for  deficiency  expressly  waived  by  such  order,  judgment 
for  deficiency  cannot  be  ordered  against  the  surety.  Hencken  v. 
James,  16  Week.  Dig.  33.  A  conveyance  expressed  to  be  subject  to 
a  mortgage,  but  without  any  stipulation  that  the  grantees  shall  pay 
it,  leaves  the  grantor  principally  liable  for  deficiency.     Brusse  v. 
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Paige,  1  Kejes,  87  ;  Tillotson  v.  Boyd,  4  Sandf.  516  ;  Munnay  v. 
Smith,  1  Duer,  412. 

If  there  are  words  in  the  deed  importing  that  the  grantee  is  to 
pay  the  mortgage  to  which  the  land  is  subject,  he  is  deemed  to  have 
entered  into  an  express  agreement  to  do  so  by  the  acceptance  of  the 
deed,  no  precise  or  formal  words  are  necessary  if  the  intent  appears. 
Curtis  V.  Tyler,  9  Paige,  432  ;  Halsey  v.  Eeed,  id.  446  ;  Marsh  v. 
Pike,  10  id.  595  ;  Vail  v.  Foster,  4  N.  Y.  312 ;  Trotter  v.  Hughes, 
12  id.  74;  Ricard  v.  Sanderson,  41  id.  179;  Lawrence  v.  Fox,  20 
id.  268.  The  purchaser  of  a  mere  equity,  without  any  words  in  the 
grant  importing  that  he  assumes  the  payment  of  the  mortgage,  docs 
not  bind  himself  personally  to  pay  the  debt,  there  is  no  implied 
promise  or  covenant.  If,  however,  in  the  conveyance  there  are  words 
importing  that  the  grantee  will  pay  the  debt,  he  is  deemed  to  have 
entered  into  an  express  agreement  to  do  so,  although  he  does  not  sign 
or  seal  the  instrument.  The  acceptance  of  a  deed  containing  such 
language  is  evidence  of  the  most  satisfactory  kind  that  he  has  prom- 
ised to  do  what  the  deed  says  he  is  to  do.  The  insertion  of  words  to 
the  effect  that  it  is  subject  to  a  mortgage  of  a  specified  amonnt 
which  has  been  estimated  as  part  of  the  purchase-money  and  de- 
ducted therefrom  does  not  bind  the  grantee  personally.  Collins  v, 
Rowe,  1  Abb.  K.  C.  97;  Belmont  v.  Coman,  22  N.  Y.  438. 
Otherwise  if  the  mortgage  debt  formed  part  of  the  consideration  of 
the  purchase-price  and  was  to  be  paid  by  the  purchaser  or  he  retained 
the  amount.  Dorr  v.  Peters,  3  Edw.  Ch.  132 ;  Smith  v.  Tusslow, 
81  K  Y,  660. 

Under  a  conveyance  by  which  the  grantee  assumes  no  personal 
liability,  the  fact  that  the  grantee  takes  possession  and  receives  the 
rents  and  profits  does  not  make  hiui  liable  for  deficiency.  Argall 
V.  Pitts,  78  N.  Y.  239.  A  grantee  of  the  equity,  subject  to  a  mort- 
gage, is  not  liable  if  his  grantee  was  not  so  liable.  Smith  v.  Cross, 
16  Hun,  487;  Cashman  v.  Henry,  75  N.  Y.  103;  Vrooman  v. 
Turner,  69  id.  280.  A  purchaser  of  the  equity  from  one  not  per- 
sonally liable  to  tlie  holder  of  the  mortgage  incurs  no  liability  by  the 
insertion  of  a  clause  assuming  payment  of  a  mortgage  as  part  of  the 
consideration.  Smith  v.  Cross,  16  Hun,  487;  Munson  v.  Dyett, 
56  How.  333.  A  clause  in  a  second  mortgage,  by  which  a  mortga- 
gee covenants  and  agrees  to  pay  a  prior  mortgage,  does  not  render 
him  personally  liable  to  the  prior  mortgagee  for  the  first  mortgage 
debt.  The  stipulation,  in  such  a  case,  differs  from  a  similar  stipula- 
tion in  a  conveyance,  in  that  it  is  not  a  promise  made  by  the  niort. 
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gagee  to  the  mortgagor  for  the  benefit  of  the  prior  mortgagee,  but  is 
a  promise  for  the  benefit  of  the  mortgagor  only,  to  protect  his  prop- 
erty by  advancing  money  to  pay  his  debts.  Oarnsey  v.  Rogers,  27 
]S[.  Y.  233. 

It  does  not  matter,  as  regards  the  personal  liability  of  one  who  has 
assumed  to  pay  the  mortgage  debt,  that  he  took  the  deed  merely 
as  security  for  an  indebtedness  owing  to  him  by  the  firm  of  which 
the  mortgagor  was  a  member.  Ricard  v.  Sanderson,  41  ~S.  Y.  179. 
See  Campbell  v.  Smith,  8  Hun,  6;  S.  C,  71  N.  Y.  26.  After  a 
mortgagor  had  conveyed  the  premises,  without  reference  to  the 
mortgage  and  for  full  value,  the  mortgage  was  foreclosed  and  the 
land  sold  for  more  than  the  amount  due  on  the  judgment.  No  note 
or  memorandum,  or  report  of  the  sale,  was  made.  The  purchaser 
paid  no  part  of  his  bid  and  the  sale  was  abandoned,  but  the  pur- 
chaser thereafter  obtained  a  conveyance  from  the  mortgagor's  grantee 
and  also  paid  the  amount  called  for  by  the  foreclosure  judgment, 
and  received  an  assignment  thereof  and  of  the  bond,  and  then  by 
leave  of  the  court  brought  suit  upon  the  bond.  Held,  that  the  fore- 
closure sale,  even  if  binding  upon  the  plaintiff'  therein,  did  not  affect 
the  rights  of  defendants  and  furnished  no  defense,  as  they  were 
bound  to  pay  the  bond  and  could  not  ask  to  have  the  land  sold  to 
dischai'ge  the  debt ;  they  were  no  way  damaged  by  and  acquired  no 
equities  by  reason  of  the  failure  to  complete  the  sale;  that  it  was 
not  essential  for  plaintiff  to  set  up  his  equities  in  his  complaint ;  he 
had  a  right  to  sue  simply  as  assignee  of  the  bond  and  to  prove  his 
equities  in  answer  to  any  defense  sought  to  be  established  by  de- 
fendants. Wadswortk  v.  Lyon,  93  N.  Y.  201.  Where  land  is  con- 
veyed subject  to  a  mortgage,  the  payment  of  which  is  expressly  as- 
sumed by  the  grantee,  and  the  mortgage  is  foreclosed  in  an  action 
to  which  such  grantee  is  not  a  party,  and  a  judgment  for  deficiency 
is  entered  against  the  mortgagor,  the  latter  is  entitled  to  recover  the 
deficiency  of  his  grantee  without  deduction  of  the  foreclosure  costs ; 
he  need  not  obtain  leave  of  the  court  to  sue.  Comstock  v.  Drohan, 
71  N.  Y.  9. 

A  person  who  guarantees  the  payment  of  the  mortgage  debt  either 
in  the  assignment  of  the  mortgage  to  plaintiff,  or  otherwise,  is  a 
proper  party  to  the  action,  and  judgment  can  be  rendered  against 
him  for  deficiency.  Bristol  v.  Morgan,  3  Edw.  Ch.  142 ;  Rush- 
more  V.  Grade,  4  id.  84.  One  who,  on  assigning  a  mortgage,  guar- 
antees payment  thereof,  by  due  foreclosure  and  sale,  may  be  joined 
as  defendant  in  foreclosure  and  a  judgment    for  deficiency  had 
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against  him.  Vanderbilt  v.  Schreyer,  91  N.  Y.  392.  A  person 
who  has  guaranteed  the  collection  of  the  mortgage  debt  is  a 
proper  party,  but  in  such  case  the  judgment  should  provide  that  no 
execution  should  issue  as  against  him  until  an  execution  against  the 
parties  primarily  liable  has  been  returned  unsatisfied.  Leonard  v. 
Morris,  9  Paige,  90 ;  Harlem,  Savings  Bank  v.  Miokelsburgh,  57 
How.  106.  It  has  also  been  held  that  a  person  who  covenanted  that 
a  mortgage  was  due  and  collectible  was  a  proper  party.  Curtis  v. 
Tyler,  9  Paige,  432.  Where  a  mortgagor  conveys  premises  subject 
to  a  mortgage,  which  the  purchaser  assumes  and  agrees  to  pay,  and 
an  action  of  foreclosure  is  brought,  and  the  mortgagee,  for  a  valu- 
able consideration,  stipulates  not  to  apply  for  judgment  for  such 
deficiency  against  the  purchaser,  held,  that  from  the  time  of  this 
discharge  the  mortgagee  was  bound  to  respect  the  rights  of  the  origi- 
nal mortgagor  as  surety.  He  ceased  to  have  any  right  of  action 
against  such  mortgagor,  and  the  mortgagor  to  be  liable.  Kndblodk 
v.  Zschwetzke,  1  State  Hep.  238.  Where  a  deed  contains  no  assump- 
tion of  a  mortgage  debt  or  agreement  to  pay  it,  parol  proof  of 
such  a  contract  does  not  contradict  the  deed,  and  is  competent  to 
establish  the  liability  of  the  grantee  to  pay  such  debt.  Peet  v.  Kent, 
6  State  Eep.  134. 

Land  was  purchased  for  the  benefit  of  an  association,  but  title 
taken  in  the  name  of  an  individual,  who  gave  back  a  mortgage. 
The  receipt  for  the  money  loaned  specified  it  was  for  the  association. 
Held,  that  tiie  mortgagor  should  be  exonerated  from  the  payment  of 
any  deficiency  arising  on  the  mortgage.  Bowman  v.  Johnson,  6 
State  Eep.  22.  One  who  purchases  land  subject  to  a  mortgage, 
makes  the  land  thereby  the  primary  fund  for  the  payment  of  the 
mortgage  debt,  and  this  is  so  although  the  mortgage  contains  a  cove- 
nant on  the  part  of  the  grantee  to  pay  the  mortgage  debt.  The 
covenant  is  to  indemnify  the  grantor  against  the  contingency  that 
the  land  may  not  bring  enough  to  pay  such  debt.  In  re  Wilbur  v. 
Warren,  104  N.  Y.  192.  A  personal  obligation  on  the  part  of  the 
grantee  is  not  to  be  inferred  from  a  statement  in  his  deed  that  it  is 
subject  to  a  mortgage,  and  that  the  amount  thereof  "  forms  part  of 
the  consideration  and  is  deducted  therefrom."  Equitable  Life  Ass. 
Go.  V.  Bostwick,  100  N.  Y.  628.  The  plaintiff  cannot  make  the  heirs 
or  devisees  of  a  deceased  Uiortgagor  parties,  they  having  no  interest 
in  the  mortgaged  premises,  for  the  purpose  of  obtaining  a  judgment 
for  deficiency  which  will  bind  the  real  estate  of  the  decedent.  Leon- 
ard V.  Morris,  9  Paige,  90.     But  the  personal  representatives  of  a 
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deceased  mortgagor  may  be  made  parties  for  the  purpose  of  obtain- 
ing a  judgment  for  the  payment  of  deficiency  out  of  the  assets  in 
their  hands  in  due  course  of  administration.  Collins'  Petition,  ti 
Abb.  N.  C.  227  ;  Mitchell  v.  Bowne,  63  How.  1 ;  Zookwood  v.  Faw- 
cett,  17  Hun,  146  ;  Glaaius  v.  Fogel,  88  N.  Y.  439.  As  to  practice 
to  reach  the  assets,  if  sufficient,  see  Williams  v.  Eaton,  3  Redf. 
Snrr.  503.    Contra,  Rhodes  v.  Evans,  Clarke's  Ch.  168 

Where  more  than  one  person  is  liable  personally  for  the  payment 
of  the  mortgage  debt,  some  as  principal  and  others  as  sureties,  the 
judgment  should  provide  for  execution  for  the  deficiency  against  the 
defendants  in  the  order  in  wliich  they  are  liable.  Curtis  v.  Tyler, 
9  Paige,  435 ;  Luce  v.  Hinds,  Clarke's  Ch.  453  ;  Weed  v.  Calkins^ 
24  Hun,  582. 

For  directions  as  to  form  of  judgment  where  surety  is  sued  in 
first  instance  for  deficiency,  see  Jones  v.  Steinherg,  1  Barb.  Ch. 
250 ;  Rapelye  v.  Anderson,  4  Hill,  472;  Goldsmith  v.  Brown,  35 
Barb.  484  ;  Farnham  v.  Mallory,  5  Abb.  (N.  S.)  380.  Where 
payment  was  guaranteed  by  an  assignor  in  an  assignment  of  a  mort- 
gage, judgment  against  him  for  deficiency  is  proper.  Officer  y.  Bur- 
chell,  44  Super.  Ct.  575.  Where  there  is  no  answer,  and  complaint 
does  not  ask  judgment  for  deficiency,  it  cannot  be  granted.  Bull- 
winher  v.  Ryker,  12  Abb.  311 ;  Simonson  v.  Blake,  20  How.  484 ; 
French  v.  New,  20  Barb.  484.  The  right  to  grant  a  personal  judg- 
ment against  the  mortgagor  or  his  surety,  or  other  party  personally 
liable  for  the  debt,  does  not  extend  to  cases  where  the  complainant 
liad  no  right  to  come  into  court  to  foreclose  the  mortgage  as  against 
the  interest  of  any  one  in  the  mortgage  premises,  or  any  part  thereof. 
Mann  v.  Cooper,  1  Barb.  Ch.  185.  It  seems  that  an  obligor  in  a 
bond,  though  not  joining  in  the  mortgage,  may  be  made  defendant 
and  held  liable  for  deficiency.  Thome  v.  Newhy,  59  How.  120.  A 
referee's  report  of  sale,  which  shows  that  the  apparent  deficienc}'  was 
wholly  caused  by  an  unauthorized  allowance  to  the  purchaser,  is 
treated  as  not  reporting  any  deficiency.  Bache  v.  Doscher,  41  Super. 
Ct.  150;  affirmed,  67  N.  Y.  429.  A  guarantor  of  a  mortgage  held 
released  from  a  liability  coming  from  a  deficiency  on  ai'e  sale  which 
had  been  so  conducted  that  the  purchaser  on  the  first  sale  was  re- 
lieved for  irregularity  in  the  resale.  Riggsv.  Boucicault,  20  Week. 
Dig.  181.  In  order  to  hold  a  defaulting  purchaser  liable  for  a  de- 
ficiency on  a  resale,  the  second  sale  must  be  made  on  the  same  terms 
as  tlie  first.  Riggs  v.  Piirsell,  74  N.  Y.  370.  Where  an  assignee 
for  benefit  of  creditors  is  joined  as  a  defendant  in  foreclosure  of  a 
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mortgage  assumed  by  the  assignors,  judgment  for  deficiency  should 
be  rendered  against  the  assignors,  not  against  the  assignee.  Payne 
V.  Smith,  28  Hun,  104.  The  act  of  a  chamberlain  or  treasurer  in 
foreclosing  a  mortgage  without  order  of  the  court  and  buying  in  ' 
the  property  for  the  benefit  of  the  beneficiaries,  does  not  render  him 
personally  liable  for  deficiency  though  the  property  is  worth  less 
than  the  mortgage.  Chesterman  v.  Eyland,  8  Abb.  N.  C.  92 ;  S. 
C,  81  ]Sr.  Y.  398;  afiirminglT  Hun,  520. 

Where,  pending  an  action  to  foreclose  a  mortgage  and  for  judg- 
ment against  tlie  mortgagor  and  a  guarantor  for  any  deficiency  which 
might  arise  on  the  sale,  the  guarantor  dies,  the  court  has  no  power  to 
order  a  judgment  for  a  deficiency  against  him  as  of  a  date  prior  to 
his  death,  nunc  pro  tunc,  without  bringing  in  his  personal  represen- 
tatives. Grant  Y .  Gr-iswold,%\  Hun,  509;  appeal  dismissed,  82  N. 
Y.  569.  One  who  is  liable  for  deficiency  was  held  not  discharged 
because  the  time  for  completing  the  sale  was  extended  and  a  resale 
was  subsequently  ordered  without  proceeding  against  the  original 
purchaser  for  contempt  to  compel  him  to  complete  his  purchase,  be- 
cause it  did  not  appear  that  the  purchaser  was  personally  responsible 
and  that  his  bid  would  have  been  enforced ;  nor  that,  if  the  resale 
had  been  ordered  immediately,  the  premises  would  have  brought 
more ;  further,  that  there  was  no  fraud  and  no  request  that  the  pur- 
chaser should  be  proceeded  against,  and  that  a  plaintiff  in  foreclosure 
has  his  election  to  compel  the  purchaser  to  complete  his  purchase  or 
to  apply  for  a  resale.     Goodivin  v.  Simonson,  74  N.  Y.  133. 

A  mortgagee  cannot  have  judgment  for  deficiency  till  after  sale  — 
Loeb  V.  Willis,  22  Hun,  508  — and  the  amount  of  deficiency  must  be 
ascertained  before  judgment  is  docketed.  De  Agreda  v.  Mantel,  1 
Abb.  134.  Deficiency  is  ascertained  as  against  the  mortgagor  by 
deducting  from  the  proceeds  all  taxes  and  other  liens,  and  treating 
balance  as  net  proceeds.  Marshall  v.  Davies,  78  N.  Y.  414.  Lack 
of  formal  order  of  confirmation  is  an  irregularity  for  which  judg- 
ment will  not  be  set  aside  where  the  proceedings  are  conceded  to 
liave  been  correctly  taken.  Bichwell  v.  Byrnes,  23  How.  486 ; 
Moore  v.  SJiaw,  15  Hun,  428;  appeal  dismissed,  77  N.  Y.  572.  It 
was  formerly  held  otherwise.  Bank  of  Rochester  v.  Emerson,  10 
Paige,  115;  Hanover  Ins.  Go.  v.  Tomlinson,  3  Hun,  630.  But 
there  should  be  an  ex  parte  order  confirming  report,  to  become  ab- 
solute eight  days  after  notice  of  entry  and  filing.  Bache  v.  Doscher, 
41  Super.  Ct.  150;  affirmed,  67  N.  Y.  429.  It  is  the  better  practice  for 
a  defendant  who  is  not  liable  for  a  deficiency,  upon  the  facts  alleged 
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in  the  complaint,  and  who  has  not  assumed  the  mortgage,  to  move  to 
vacate  so  much  of  the  interlocutory  judgment  as  holds  him  so  liable, 
but  the  court  may  correct  such  an  error  by  refusing  to  confirm  the 
referee's  report,  and  refusing  judgment  and  execution  against  such 
defendant.  Argall  v.  Pitts,  78  N.  Y.  239.  Leave  to  bring  action 
against  guarantors  for  deficiency  was  granted.  Kane  v.  Prentice, 
13  Week.  Dig.  361;  McKeman  v.  Robinson,  23  Hun,  289; 
affirmed,  84  N.  T.  105.  But  it  is  a  matter  of  discretion.  Equitable 
Life  Ins.  Society  v.  Stevens,  63  N.  Y.  Sil.  For  the  rule  in  a  pecu- 
liar case  as  to  entry  judgment  for  deficiency,  see  Siewert  v.  Hcmiel, 
83  Hun,  44.  The  statute  authorizing  judgment  for  deficiency  in 
actions  for  foreclosure  was  enacted  to  save  necessity  for  actions  at 
law,  to  allow  one  court  to  dispose  of  the  whole  subject.  Thorne  v. 
Newly,  59  How.  120;  Equitable  Life  Ins.  Co.  v.  Stevens,  63  N.  Y. 
341 ;  Scofield  v.  Dosoher,  T2  id.  491. 

Receive?'  when  appointed,  powe7's  and  duties. —  A  receiver  of 
rents  and  profits  may  be  appointed  pendente  lite  when  the  mortgage 
is  insufficient,  and  the  party  personally  liable  is  insolvent,  or  when 
it  is  provided  by  the  deed  that  the  mortgagee  shall  have  the  rents 
and  profits  after  default.  Jones  on  Mortgages,  vol.  2,  §  1516  ; 
Shotwell  V.  Smith,  3  Edw.  Ch.  588;  Warner  v.  Govurneur,\  Barb. 
Ch.  36 ;  Olason  v.  Oorley,  5  Sandf.  Ch.  447 ;  Bank  of  Ogdensburgh 
V.  Arnold,  5  Baige,  38 ;  Astor  v.  Turner,  11  id.  436 ;  Sea  Ins.  Co. 
V.  Stebbins,  8  id.  566 ;  Howell  v.  Ripley,  10  id.  43 ;  Frelinghuysen 
V.  Colden,  4  id.  104 ;  Syracuse  City  BamJc  v.  Tollman,  31  Barb. 
201;  Mitchell  v.  Bartlett,  51  JST.  Y.  447;  Smith  v.  Tiffany,  13 
Hun,  673;  Clarh  v.  Binninger,  39  How.  363;  Miller  v.  Bowles, 
2  T.  &  C.  568;  Rider  v.  BagUy,  84  N.  Y.  461.  If  no  proceed- 
ings are  taken  for  the  appointment  of  a  receiver,  the  mortgagor's 
riffht  to  the  rents  continues  until  after  foreclosure.  Howell  v. 
Ripley,  10  Faige,  43;  Lofshy  v.  Majer,  3  Sandf.  Ch.  69 ;  Mitchell 
V.  Bartlett,  51  IST.  Y.  447;  Argall  v.  Pitts,  78  id.  239.  The  power 
to  appoint  a  receiver  of  the  rents  and  profits  of  mortgaged  pi-operty 
was  in  the  Court  of  Chancery  before  the  adoption  of  the  Code  of 
Procedure.  It  was  contin  ued  by  that  Code,  and  is  not  abrogated 
by  the  Code  of  Civil  Procedure,  section  713,  defining  cases  in  which 
receivers  may  be  appointed,  but,  on  the  contrary,  is  reaffirmed  by 
section  4,  declaring  that  "  each  of  the  courts  therein  named  shall 
continue  to  exercise  the  jurisdiction  aud  powers  now  vested  in  it  — 
except  as  otherwise  prescribed."  HollenbacTc  v.  Donndl,  94  N. 
Y.  342. 
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The  appointment  of  a  receiver  is  not  a  matter  of  strict  legal  right, 
but  in  the  discretion  of  the  court,  and  will  not  be  exercised  if  the 
property  is  sufficient  to  pay  the  mortgage  debt,  or  the  mortgagor  is 
responsible,  and  the  burden  of  proof  as  to  those  matters  is  on  the 
mortgagee.  Syracuse  JBank  v.  Tallman,  31  Barb.  201 ;  Shotwell 
V.  Smith,  3  Edw.  Ch.  588  ;  Jenkins  v.  Hinnan,  5  Paige,  309  ;  Bur- 
Ungham  v.  Farce,  12  Hun,  144;  Rider  v.  Bagley,  Si  N.  Y.  461 ; 
Frelinghuysen  v.  Golden,  4  Paige,  204.  A  receiver  will  not  be  ap- 
pointed ordinarily  as  against  a  mortgagee  in  possession.  Quin  v- 
Brittain,  3  Edw.  314  ;  Patten  v.  Accessory  Trust  Co.,  4  Abb.  237  ; 
Belles  V.  Duff,  35  How.  481 ;  Sea  Ins.  Co.  v.  Stebhins,  8  Paige, 
565;  N.  Y.  Life  Ins.  Co.  v.  Glass,  50  How.  88.  There  must 
have  been  default  as  to  some  portion  of  the  mortgage  debt  before  a 
receiver  will  be  appointed  and  suit  brought  to  foreclose.  Howell  v. 
Ripley,  10  Paige,  43 ;  Quincy  v.  Gheeseman,  4  Sandf.  Ch.  406  ; 
Astor  V.  Turner,  11  Paige,  436  ;  Lqfshy  v.  Majer,  3  Sandf.  Ch. 
69 ;  Bank  of  Ogdensburgh  v.  Arnold,  5  Paige,  38.  And  then  a 
receiver  of  only  a  parcel  will  be  appointed  if  that  will  protect  the 
plaintifE.  Hollenheck  v.  Dnnnell,  94  N.  Y.  342.  A  receiver  in 
foreclosure  is  not  hable  for  work  done  by  an  adjoining  owner  engaged 
in  excavating  to  make  the  wall  of  the  mortgaged  property  safe. 
WyckoffY.  Scofield,  103  N.  Y.  630.  The  receiver  appointed  at  the 
instance  of  a  prior  incumbrancer  is  entitled  to  receive  the  rents  and 
profits  until  the  prior  mortgagee  takes  possession  or  has  a  receiver 
appointed.  Post  v.  Dorr,  4  Edw.  412  ;  Washington  Life  Ins.  Go. 
V.  Fleischauer,  10  Hun,  117;  Howell  v.  Ripley,  10  Paige,  43. 
The  party  appointing  a  receiver  obtains  a  lien  on  the  rents  and 
profits.  Astor  v.  Turner,  11  Paige,  436  ;  Ranny  v.  Peyser,  83  N". 
Y.  1.  The  mortgagee  can  only  be  entitled  to  the  rents  and  profits 
by  commencing  action  and  obtaining  appointment  of  a  receiver,  and 
then  will  be  confined  to  the  rents  and  profits  accruing  during  the 
pendency  of  the  suit.  Argall  v.  Pitts,  78  N.  Y.  239 ;  Rider  v. 
Bagley,  84  id.  461 ;  Hollenheck  v.  Donnell,  94  id.  342 ;  Wyckoff 
V.  Scofield,  98  id.  475 ;  Stillman  v.  Van  Beuren,  100  id.  439 ; 
Mutual  Life  Ins.  Co.  v.  Belknap,  19  Abb.  IST.  0.  345. 

Time  of  appointment  of  receiver.  —  It  is  said  a  receiver  may  be 
appointed  after  the  mortgagor  has  made  a  general  assignment. 
Upham  v.  Lewis,  1  Law  Bull.  86.  Where  taxes  were  unpaid  and  a 
sale  had  been  made  for  their  non-payment,  insurance  was  neglected 
and  adequacy  of  security  doubtful,  a  receiver  was  appointed.  Wall 
Street  Ins.   Co.  v.  Loud,  20  How.  95.    If  a  mortgagor  becomes 
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bankrupt,  and  is  exercising  the  right  to  cut  timber  in  bad  faith,  he 
may  be  enjoined.  Ensign  v.  Colburn,  11  Paige,  503.  As  a  de- 
fense the  mortgagor  must  show  the  property  sufiBcient  to  pay  the 
mortgage,  or  some  valid  defense  which  is  disclosed.  Sea  Ins.  Co. 
V.  Stebhins,  8  Paige,  565  ;  Lofshy  v.  Majer,  3  Sandf.  Ch.  69.  A 
mortgagor  who  has  parted  with  his  interest  in  the  premises  cannot 
successfully  oppose ;  the  opposition  must  be  made  by  a  party  having 
an  interest.  Wall  Street  Fire  Ins.  Co.  v.  Loud,  20  How.  95.  As 
to  appointment  of  receiver  for  a  corporation  defendant  in  foreclos- 
ure, see  Code,  §  1810;  Laws  1883,  chap.  3*78.  A  receiver  appointed 
in  such  an  action  has  paramount  rights  to  rents  over  a  receiver  ap- 
pointed in  an  action  to  sequestrate  by  section  713,  subdivision  1  of 
the  Code.  A  receiver  may  be  appointed  before  judgment,  and  his 
powers  will  continue  after  judgment.  Astor  v.  Turner,  11  Paige, 
436.  It  is  only  in  special  cases,  however,  that  a  receiver  will  be 
appointed  without  notice.  McCarthy  v.  Pealte,  9  Abb.  164.  By 
section  714  a  receiver  can  only  be  appointed  without  notice  where 
order  of  publication  has  been  made  pursuant  to  section  438. 

Effect  of  appointment  of  receiver.  —The  plaintiff  cannot  col- 
lect rents  from  the  owner  of  the  equity  or  from  the  receiver,  for  a 
junior  incumbrancer.  Astor  v.  Turner,  11  Paige,  436 ;  Rider  v. 
Bagley,  84  N.  Y.  467 ;  Howell  v.  Ripley,  10  Paige,  33 ;  Hayes 
v.  Dichinson,  9  Hun,  277 ;  Washington  Life  Ins.  Co.  v.  Fleisc- 
hauer,  10  id.  117.  The  court  maj'  order  tenants  to  attorn  to  a 
receiver.  SeamarCs  Bank  v.  Quinn,  1  Law  BuU.  77.  A  receiver 
should  compel  tenants,  not  parties,  to  attorn.  Bowery  Savings 
Banh  v.  Richards,  3  Hun,  366;  appeal  dismissed,  68  N".  Y.  637. 
If  the  grantee  of  a  mortgagor,  not  liable  for  the  debt,  takes  the 
rents  and  profits  and  delays  the  litigation,  and  there  is  a  defi- 
ciency, he  may  be  directed  to  pay  to  plaintiff  enough  to  satisfy  the 
debt,  even  if  no  receiver  has  been  appointed.  Ferguson  v.  Kim- 
lall,  3  Barb.  Ch.  616;  Banh  of  TJtica  v.  Finch,  id.  293. 

Where  a  receiver  is  appointed,  but  not  for  the  benefit  of  any  par- 
ticular party  to  the  action,  rents  and  profits  must  be  applied  to  the 
claims  in  the  order  of  seniority.  Ranney  v.  Peyser,  20  Hun,  11; 
Keogh  V.  McManus,  34  id.  521.  A  receiver  must  f)ay  over  all 
rents  collected  by  him  prior  to  the  sale  of  the  mortgaged  premises, 
pursuant  to  the  judgment  of  foreclosure  as  directed  by  said  judg- 
ment. Those  collected  after  the  conveyance  belong  of  right  to  the 
purchaser  of  the  premises.  The  rents  in  the  liands  of  the  receiver, 
collected  previous  to  the  conveyance,  belong  either  to  plaintiff  or  to 
the  persons  who,  before  the  sale,  owned  the  fee  of  the  mortgaged 
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premises.  Nichols  v.  Foster,  9  Week.  Dig.  468.  A  party  to  the 
action  may  be  appointed  receiver.  BoUes  v.  Duff,  37  How.  162. 
It  is  the  duty  of  the  receiver  to  protect  the  property.  Iddings  v. 
Bnien,  4  Sandf.  223.  And  to  apply  to  the  court  for  instructions 
before  exercising  unusual  discretion.  Parker  v.  Browning,  8  Paige, 
388.  And  he  should  collect  rents.  Frelinghuysen  v.  Golden,  4 
Paige,  204 ;  Astor  v.  Turner,  3  How.  225  ;  Steele  v.  Sturges,  5  Abb. 
442 ;  Foster  v,  Townsend,  2  Abb.  N.  0.  29. 

The  act  of  1883  in  relation  to  receivers  of  corporations,  including 
the  second  section  thereof  relating  to  receivers'  fees,  applies  only  to 
receivers  of  corporations  appointed  in  bankruptcy,  and  a  receiver 
appointed  in  an  action  to  foreclose  a  mortgage,  executed  by  a  cor- 
poration, is  not  entitled  to  the  fees  specified  in  the  section.  The 
allowance  of  commissions  to  such  a  receiver  is  governed  by  the  Code, 
section  3320,  providing  for  the  allowance  by  the  court  or  the  judge 
where  not  otherwise  prescribed  by  statute.  United  States  Trust  Co. 
V.  N.  Y.,  W.  S.  c&  B.  B.  Li.  Co.,  101  K  Y.  478;  citing  71  id.  396; 
94  id.  342 ;  99  id.  83.  It  is  not  neeessarj'  in  foreclosure  of  an  action 
on  property,  belonging  to  a  corporation,  to  serve  a  copy  of  the  motion 
paper,  etc.,  on  the  receiver.  Whitney  v.  N.  T.  <&  Atlantic  li.  B. 
Co.,  5  Civ.  Pro.  K.  118.  A  receiver  of  rents  and  profits,  appointed 
in  a  foreclosure  suit,  has  no  power,  without  the  order  of  the  court,  to 
lessen  the  fund  in  his  hands  by  expenditures  for  repairs.  It  seems 
that,  if  necessary  for  the  protection  of  the  property,  the  court  may 
direct  such  repairs.  Wychoff  v.  Scofield,  103  N.  Y.  630.  The 
court  has  no  power  to  order  debts  already  collected  and  in  possession 
of  the  owner  to  be  paid  over  and  applied  to  payment  of  the  mort- 
gage debts.      Wyckoff  v.  Scofield,  98  N.  Y.  475. 

Reference  to  Compute  the  Amount  Due  on  Failure  to  Answer. 
Rule  60.  — PAiLtrRE  to  Answbk  on  Mortgage  Foreclosure — Reference — 
Judgment  on. — If,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to  answer 
within  the  time  allowed  for  that  purpose,  or  the  right  of  the  plaintiff,  as  stated  in 
the  complaint,  is  admitted  by  the  answer,  the  plaintiff  maj'  have  an  order  referring 
it  to  some  suitable  person  as  referee  to  compute  the  amount  due  to  the  plaintiff, 
and  to  such  of  the  defendants  as  are  prior  incumbrancers  of  the  mortgaged  prem- 
ises, and  to  examine  and  report  whether  the  mortgaged  premises  can  be  sold  in 
parcels,  if  the  whole  amount  secured  by  the  mortgage  has  not  become  due.  If 
the  defendant  is  an  infant,  and  has  put  in  a  general  answer  by  his  guardian,  or 
if  any  of  the  defendants  are  absentees,  the  order  of  reference  shall  also  direct  the 
person  to  whom  it  is  referred  to  take  proof  of  the  facts  and  circumstances  stated 
in  the  complaint,  and  to  examine  the  plaintiff  or  his  agent,  on  oath,  as  to  any 
payments  which  have  been  made,  and  to  compute  the  amount  due  on  the  mort- 
gage preparatory  to  the  application  for  judgment  of  foreclosure  and  sale. 
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When  no  answer  is  put  in  by  tlie  defendant  within  the  time  allowed  for  that 
purpose,  or  any  answer  denying  any  material  facts  of  the  complaint,  the  plaintiff, 
after  the  cause  is  in  readiness  for  trial,  as  to  all  the  defendants,  may  apply  for 
judgment,  at  any  Special  Term,  upon  due  notice  to  such  of  the  defendants  as 
have  appeare(^in  the  action,  and  without  putting  the  cause  on  the  calendar. 

The  plaintiff  in  such  case,  when  he  moves  for  judgment,  must  show,  by  aflBda- 
vit  or  otherwise,  whether  any  of  the  defendants  who  have  not  appeared  are  ab- 
sentees ,  and,  if  so,  he  must  produce  the  report  as  to  the  proof  of  the  facts  and 
circumstances  stated  in  the  complaint,  and  of  the  examination  of  the  plaintiff  or 
his  agent,  on  oath,  as  to  any  payments  which  have  been  made.  And  in  all  fore- 
closure cases  the  plaintiff,  when  he  moves  for  judgment,  must  show  by  affidavit, 
or  by  the  certificate  of  the  clerk  of  the  county  in  which  the  mortgaged  premises 
are  situated,  that  a  notice  of  the  pendency  of  the  action,  containing  the  names  of 
the  parties  thereto,  the  object  of  the  action,  and  a  description  of  the  property  in 
that  county  affected  thereby,  the  date  of  the  mortgage  and  the  parties  thereto, 
and  the  time  and  place  of  recording  the  same,  has  been  filed  at  least  twenty  days 
before  such  application  for  judgment,  and  at  or  after  the  time  of  filing  of  the 
complaint,  as  required  by  law. 

Where  the  defendant  appears  but  fails  to  answer,  and  the  plaintiff 
gives  due  notice  of  application  to  the  court  for  the  relief  demanded 
in  the  complaint  or  for  judgment,  the  court  may,  instead  of  comput- 
ing the  amount  due,  refer  it  to  the  clerk  or  some  suitable  person  to 
compnte  the  amount  due  on  such  reference,  this  is  not  such  a  new  and 
independent  proceeding  as  to  require  new  notice  to  the  defendant ; 
nor  need  it  be  executed  in  the  county  in  which  the  action  is  triable. 
Defendants  who  have  not  appeared  are  not  entitled  to  notice.  Kelly 
V.  Searing,  4  Abb.  354.  The  afBdavit  to  obtain  reference  to  com- 
pute amount  due  should  state  that  no  answer  has  been  received, 
whether  moneys  secured  have  all  become  due  and  payable,  and 
whether  any  defendants  are  absentees  or  infants.  Anonymous,  3 
How.  158.  There  can  be  no  judgment  rendered  against  a  non-nsi- 
dent  defendant  who  does  not  appear  and  who  has  not  been  personally 
served  with  a  summons,  except  upon  the  report  of  a  referee  as  to 
the  truth  of  the  matters  stated  in  the  complaint.  Corning  v.  Ba.c- 
ter,  6  Paige,  178.  And  the  reference  and  examination  must  be  had 
though  there  are  other  defendants  who  appear  and  contest  the  plain- 
tiff's claim  and  who  have  a  common  interest  with  such  absentee  in 
the  defense  of  the  action.  Id.;  Hill  v.  MoReynolds,  3()  Barb.  490. 
Where  an  answer,  interposed  by  an  infant,  alleges  payment  of  part 
of  the  amount  due,  the  issue  thus  formed  should  be  tried  by  tlie 
court,  or  by  a  referee  appointed  for  that  purpose,  and  cannot  be  sum- 
marily disposed  of  under  the  order  of  reference  under  the  rule. 
Jaokso7t  V.  Reon,  60  How.  103. 

The  action  cannot  be  referred  while  any  of  the  defendants,  against 
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whom  the  plaintiff  seeks  a  judgment  for  a  deficiency,  have  not  been 
served  with  a  summons,  or  have  been  served  only  with  a  notice  that 
no  personal  claim  is  made  against  them  and  have  not  appeared. 
Goodyear  v.  Brooks,  2  Abb.  (N.  S.)  296.  The  plaintiff  cannot  take 
a  reference  to  compute  the  amount  due  when  a  defendant  who  has 
failed  to  appear  on  the  trial  has  interposed  an  answer  raising  a  mate- 
rial issue.  Mvohange  Fire  Ins.  Co.  v.  Early,  4  Abb.  N.  C.  78.  In 
an  action  in  which  some  of  the  defendants  answered  and  some  of  the 
defendants  did  not,  a  reference  was  taken  and  the  issues  decided 
against  defendants,  but  the  amount  due  was  not  computed.  The  plain- 
tiff then  applied  for  the  relief  demanded  in  the  complaint,  on  notice, 
and,  no  opposition  being  made,  took  an  order  of  reference  to  com- 
pute the  amount  due,  and,  after  obtaining  the  report,  on  notice 
brought  the  cause  to  a  hearing  and  took  judgment  of  foreclosure 
and  sale.  Held,  that  he  was  regular.  Hill  v.  Mc Reynolds,  30 
Barb.  490.  After  trying  the  issues  of  fact  the  court  may  order  a 
reference  for  purposes  of  computation,  and  subsequently,  upon  the 
finding  of  the  court  upon  the  issues  and  upon  the  report,  order  judg- 
ment.    Dow  V.  Lansdell,  10  State  Rep.  373. 

As  against  a  non-answering  defendant  in  foreclosure,  it  is  irregular 
to  combine  in  one  reference  the  inquiry  as  to  the  amount  due  with 
the  trial  of  issues  between  the  plaintiff  and  other  defendants,  and  to 
enter  judgment  as  of  course  upon  the  report  without  application  to 
the  court  for  judgment  against  the  non-answering  defendants.  In  a 
suit  for  foreclosure  against  defendants  one  of  them  appeared,  but 
failed  to  answer,  while  the  others  joined  issue.  The  cause  being 
before  the  court  in  its  order  on  the  calendar,  upon  notice  of  applica- 
tion for  relief  as  against  non-answering  defendant,  but  there  being 
no  one  in  attendance  upon  his  behalf,  and  upon  notice  of  trial  as  to 
the  others,  an  order  of  reference  of  the  matter  in  controversy  was 
made.  The  referee  proceeded  to  report  not  only  upon  the  issue 
in  the  cause  but  upon  the  plaintiff's  right  to  relief  as  against  the 
non-answering  defendant,  and  upon  the  report  the  plaintiff  entered 
judgment  as  of  course  for  foreclosure  and  sale,  and  against  the  non- 
answering  defendant,  for  any  deficiency;  defendant  moved  to  set 
aside  the  judgment  for  irregularity ;  held,  that  the  reference  was 
regular  as  to  the  defendant  who  joined  issue ;  that  it  was  irregular 
as  to  the  defendant  who  did  not  answer,  there  being  no- issue  be- 
tween him  and  the  plaintiff  to  direct  any  other  reference  than  one 
to  ascertain  and  report  the  amount  due,  and  that  the  defect  might 
be  cured,  after  judgment  and  sale,  by  a  reference  to  compute  the 
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amount  due,  the  judgment  to  stand  until  the  coming  in  of  the  re- 
port, and  then  to  be  modified  conformably  thereto.  Cram  v.  Brad- 
ford, 4  Abb.  193.  Where  there  are  absentees,  the  order  should 
direct  the  referee,  among  other  things,  to  take  proof  of  the  facts  set 
forth  in  the  complaint,  and  report  to  the  court ;  plaintiff  must  ad- 
duce legal  proof  —  secondary  evidence  will  not  answer,  and  to  report 
the  proof  and  examinations  had  before  him.  Wolcott  v.  Weaver.  3 
How.  159.  The  referee  cannot  accept  an  affidavit  as  proof  of  the 
amount  due.     Security  Fire  Ins.  Co.  v.  Martin.  15  Abb.  479. 

The  evidence  of  the  witnesses  must  be  signed,  if  the  reference  is 
to  examine  plaintiff,  or  his  agent,  on  oath,  as  to  payments  under 
Kule  30,  which  requires  that,  in  references  other  than  for  the  trial 
of  the  issues  in  an  action,  or  for  computing  the  amount  due  in  foi'e- 
closure  cases,  the  testimony  of  the  witnesses  must  be  signed  by  them, 
and  the  report  of  the  referee  filed  with  the  testimony.  If  the  plain- 
tiff is  a  corporation,  its  otficers  should  be  examined,  in  a  proper  case, 
as  to  the  payments  which  ought  to  be  credited  on  the  mortgage. 
Ontario  Banh  v.  Story,  2  Paige,  301.  In  case  of  infants  or  absent- 
ees, the  plaintiff  must  prove  his  debt  before  the  reference,  in  the 
same  manner  as  if  nothing  had  been  admitted  in  the  answer.  Mills 
v.  Dennis,  3  Johns.  Ch.  367.  The  referee  may  be  directed  to 
ascertain  the  amount  due  upon  any  other  mortgages  set  up  in  the 
answer,  and  also  to  ascertain  whether  there  are  any  prior  liens  by 
mortgage  on  such  premises.  Chamberlain  v.  Bempsey,  36  !N.  T. 
144.  Husband  and  wife  may  testify  for  each  other  on  the  reference. 
Laing  v.  Titus,  18  Abb.  388. 

The  first  duty  of  the  referee  under  the  statute,  aside  from  comput- 
ing the  amount  due,  is  to  ascertain  whetlier  the  mortgaged  premises 
are  so  situated  that  they  can  be  sold  in  parcels,  without  injury  to 
the  interests  of  the  parties.  The  inquiry  is,  how  can  the  mortgaged 
premises  be  sold  so  as  to  realize  the  most  money?  The  benefit  men- 
tioned and  intended  by  the  statute  is  a  benefit  to  all  parties.  The 
court  will  look  at  the  pleadings  and  other  papers  before  it  on  the 
hearing,  aside  from  the  report  of  the  referee,  in  determining  the 
manner  of  sale.  Gregory  v.  Campbell,  16  How.  417.  As  to  pro- 
vision for  sale  in  parcels,  see  Rule  61 ;  also  §  1678.  In  an 
action  to  foreclose  twelve  mortgages  made  to  secure  future  advances, 
the  trial  judge  found  all  the  facts  for  the  plaintiff,  and  ordered  judg- 
ment in  his  favor;  but  instead  of  computing  the  amount  due  upon 
the  mortgages  in  court,  which  would  have  occupied  much  time,  sent 
it  to  a  referee  to  make  the  computation.     The  judgment  was  subse- 
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quently  ordered  upon  the  findings  and  decision  of  the  court  and  the 
report  of  tlie  referee.  Held,  not  error.  Dow  v.  Lansdell,  10  State 
E.ep.  373.  The  nomination  of  the  referee,  by  one  of  the  parties  to  a 
mortgage  foreclosure,  is  not  an  irregularity.  White  v.  Ooulter,  3  T. 
&  C.  608. 

The  recital  in  the  bond  and  mortgage  is  evidence  of  its  execution. 
Coojper  V.  Newland,  17  Abb.  342.  In  Knioherbocher  Life  Ins.  Co. 
V.  Hill,  16  Abb.  (N.  S.)  321,  a  number  of  cases  are  cited  in  brief 
of  counsel  for  appellant,  to  the  point  that  the  mortgage  cannot  be 
received  in  evidence  until  after  proof  of  the  bond,  as  follows :  Jack- 
son V.  Blodget,  5  Cow.  206 ;  Jackson  v.  Willard,  4  Johns.  43  ; 
Langdon  v.  Buel,  9  Wend.  80 ;  .Jackson  v.  Bronson,  19  id.  325  ; 
Green  v.  Bart,  1  id.  580  ;  Bose  v.  Baker,  13  Barb.  230  ;  I^armelee  v. 
Bann,  23  id.  461 ;  Cooper  v.  Newland,  17  Abb.  342  ;  Merritt  v. 
Bartholick,  36  N.  Y.  44.  The  mortgagee  must  either  produce  the 
bond  or  account  for  its  absence;  the  want  of  possession  of  the  bond, 
unexplained,  will  operate  as  evidence  of  payment,  and  if  payment  be 
alleged  as  a  defense,  the  mortgagee  cannot  succeed.  Bergen  v.  Uriahn, 
83  N.  Y.  49.  But  the  loss  of  the  bond  may  be  shown,  and  if  there  is  a 
presumption  of  loss,  the  mortgagee  may  have  judgment  of  foreclosure 
and  sale.  Stoddard  v.  Gaylor,  90  N.  Y.  575.  A  bond  of  indemnity 
is  not  required.  Blade  v.  Noland,  12  Wend.  173;  Wright  v. 
Wright,  54  N.  Y.  437;  Frank  v.  Wessels,  64  id.  155.  But  a  mort- 
gage may  be  valid  as  to  a  lien  upon  the  land  without  a  bond.  Qa!/- 
lord  V.  Knapp,  15  Hun,  87.  And  even  though  a  bond  is  recited  in 
the  mortgage  it  is  competent  to  show  none  was  ever  executed. 
Goodhue  v.  Berrien,  2  Sandf.  Ch.  630  ;  Bergen  v.  Uriahn,  83  N".  Y. 
49.  As  to  powers  and  duties  of  referees  to  compute  amount  due,  see 
FaureY.  Winans,  Hopk.  Ch.  283  ;  and  Harris  v.  -Fly,  7  Paige,  421. 
In  the  first  case  an  order  was  made  to  report  as  to  whether  an  agree- 
ment existed  between  mortgagor  and  mortgagee  that  the  premises 
should  be  insured  at  the  expense  of  the  former.  In  the  latter  tliat 
on  an  ordinary  reference,  where  the  complainant's  claim  to  priority 
was  questioned,  the  master,  to  compute  the  amount  due,  was  not 
authorized  to  settle  the  priority  between  the  parties,  but  must  leave 
it  for  the  decision  of  the  court  upon  the  hearing.  The  amount  due 
on  the  mortgage  for  principal  and  interest  may  be  collected,  though 
it  exceed  the  penalty  of  the  bond.  Mower  v.  Kip,  6  Paige,  88.  If 
taxes  or  rents  have  been  paid  by  mortgagee  they  can  be  collected. 
Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  370 ;  Robinson  v.  Ryan,  25 
N.  Y.  320.     The  referee  must  report  the  facts  upon  which  his  con- 
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elusions  are  based  —  Weaver  y.Wolcott,  3  How.  159  —  and  annex 
an  abstract  of  documentary  evidence  produced.  Seouriiy  Fire  Ins. 
Go.  V.  Martin,  15  Abb.  479.  And  the  computation  of  the  referee 
may  be  overruled  by  the  court.  Grine  v.  White,  1  Law  Bull.  92. 
The  report  must  be  confirmed  at  Special  Term.  Swarthout  v.  Cur- 
tis, 4  N.  Y.  415.  And  when  confirmed,  becomes  the  act  of  the 
court.     MeGov/oern  v.  Newman,  4  Abb.  N.  C.  SO. 

When  a  decree  has  been  made  upon  pleadings,  and  proofs  appoint- 
ing a  referee  to  compute  the  amount  due,  to  examine  the  plaintiff  as  • 
to  payments,  and  to  take  proof  as  to  the  allegations  of  the  bill 
against  an  absent  defendant,  and  directing  a  sale  of  the  premises  on 
the  confirmation  of  the  report,  the  parties  who  have  appeared  and 
answered  are  concluded  by  such  decree  as  to  the  issues  and  plead- 
ings, and  the  referee  has  no  right  to  examine  as  to  any  facts  except 
those  relating  to  payments  on  the  mortgage,  nor  to  examine  the  ab- 
sent defendant  on  behalf  of  his  co-defendant  as  to  a  defense  of  fraud 
set  up  in  the  answer.  MoGracken  v.  Valentine,  9  N.  Y.  42.  If 
any  party  has  objections  to  the  report  of  a  referee  to  compute,  it  is 
his  duty  to  file  and  serve  exceptions,  or  if  any  irregularity  is  alleged, 
to  move  to  set  the  report  aside;  silence  must  be  deemed  acquiescence 
in  the  report  of  the  reference  and  of  the  regularity  of  the  proceed- 
ings before  him.  Chamberlain  v.  Dempsey,  36  N.  Y.  144.  To 
sustain  a  report  of  sale  it  cannot  be  shown  by  affidavits  as  against 
exceptions  to  it,  that  the  terms  of  sale  were  different  from  the  report. 
Kooh  V.  Purcell,  13  J.  &  S.  162. 

It  is  irregular  in  an  order  of  reference,  to  provide  that  the  report 
of  the  referee  shall  be  confirmed  on  its  coming  in.  Citizens^  Sav- 
ings Bank  v.  Bauer,  17  State  R.  79. 

Precedent  for  Affidavit  for  Order  of  Reference  —  Infants  and  Absentees. 
SUPREME  COURT. 


The  Ulster  County  Savings  Institution 

agst. 
Rachel  Mackey  and  Thomas  H.  Mackey. 

State  of  New  Yoke,  )  ^^  . 


> 


County  of  Ulster, 

William  S.  Kenyon,  of  the  city  of  Kingston,  in  said  county,  being 

duly  sworn,  says,  that  he  is  the  attorney  for  the  plaintiff  in  this 

action;    that   the   same  was  brought   to  foreclose   a   mortgage,   the 

whole  amount  whereof  is  now  due,  upon  lands  situate  in  Hurley, 
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Ulster  county;  that  the  complaint  herein  was  filed  in  the  clerk's 
office  of  Ulster  county,  on  the  18th  day  of  November,  1884;  that 
a  notice  of  the  pendency  of  this  action,  in  the  form  prescribed  by 
sections  1631  and  1670  of  the  Code  of  Civil  Procedure,  containing 
the  names  of  the  parties  thereto,  the  object  of  the  action,  the  date  of 
'  the  said  mortgage  and  the  parties  thereto,  the  time  and  place  of  re- 
cording the  same,  the  description  of  the  mortgaged  premises,  and 
containing  correctly  and  truly  all  the  particulars  required  by  law  to 
be  stated  in  such  notice,  was,  on  the  18th  day  of  November,  1884^ 
filed  in  the  clerk's  office  of  the  county  of  Ulster,  that  being  the  county 
in  which  the  mortgaged  premises  were  and  are  situated;  and  that, 
since  the  filing  of  the  said  notice,  the  complaint  in  this  action  has  not 
been  amended  by  making  new  parties  to  the  action,  or  so  as  to  afEect 
other  property  not  described  in  the  original  complaint,  or  so  as  to  ex- 
tend the  claims  of  the  plaintiff  as  against  the  mortgaged  premises. 

And  this  deponent  further  says,  that  none  of  the  defendants  are 
absentees,  except  the  defendant  Cornelius  M.  Basten;  that  the  sum- 
mons in  this  action  has  been  served  personally  more  than  twenty  days 
since  within  this  State,  upon  all  the  defendants  herein,  except  the 
-said  Cornelius  M.  Basten,  absentees,  as  appears  from  the  affidavit  of 
such  service,  made  by  Andrew  M.  Scutt,  herewith  filed,  and  that  such 
summons,  with  notice  subjoined,  has  been  served  without  this  State 
personally,  pursuant  to  an  order  granted  in  this  action,  bearing  date 
December  2G,  1884,  by  Hon.  A.  B.  Parker,  justice  of  this  court, 
upon  said  absentee  defendants  at  the  tinie  and  place  following:  On 
fiaid  defendant  Cornelius  M.  Basten,  at  the  city  of  Philadelphia,  State 
of  Pennsylvania,  January  7,  1885,  as  appears  by  the  affidavit  of  John 
D.  Dougherty,  dated  January  17,  1885,  herewith  filed. 

And  this  deponent  further  says,  that  none  of  the  defendants  are 
infants  except  the  defendant  Cornelius  Basten,  who  is  an  infant,  and 
has  appeared  by  his  guardian  ad  litem,  David  B.  Castres,  who  has  ap- 
peared and  interposed  the  usual  answer,  not  controverting  any  ma- 
terial allegation  of  the  complaint;  that  the  time  to  answer  or  other- 
wise plead  herein  has  expired  as  to  all  the  defendants,  and  that  none 
of  the  defendants  have  appeared  or  answered,  or  otherwise  pleaded 
herein,  and  that  all  have  made  default  except  the  above-named  infant 
defendant,  who  has  answered  as  aforesaid. 

"William  S.  Kenyon". 
•Subscribed  and  sworn  to  before  me,  ) 
this  13th  day  of  March,  1885.       [ 

W.  H.  Smith, 

Notary  PvMic. 

Extract  from  Rule  61. — Except  in  cases  provided  for  by  section  1011  of  the 
Code  of  Civil  Procedure,  no  person,  unless  he  is  an  attorney  of  the  court  in  good 
standing,  shall  be  appointed  sole  referee  for  any  purpose  in  any  pending  action  or 
proceeding.  Nor  shall  any  person  be  appointed  a  referee  who  is  the  partner  or 
clerk  of  the  attorney  or  counsel  of  the  party  in  whose  behalf  such  application  for 
such  appointment  is  made,  or  who  is  in  any  way  connected  in  business  with  such 
attorney  or  counsel,  or  who  occupies  the  same  office  with  such  attorney  or 
counsel. 
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Order  of  Reference  —  Whole  Amount  Due. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  court-house  in 

Ulster  county,  on  the  ^9th  day  of  March,  1885: 
Present  —  Hon.  A.  B.  Parker, /ws^tce. 


The  Ulster  County  Savings  Institution 

agst. 

Rachel  Mackey,  Thomas  H.  Mackey  and 

Jeremiah  P.  Hendricks. 

It  appearing  that  this  action  was  brought  to  foreclose  a  mortgage,, 
and  that  the  whole  amount  secured  thereby  is  actually  due,  on  filing 
proof  of  the  personal  service  of  the  summons  in  this'  action  on  the  de- 
fendants, Rachel  Mackey,  Thomas  H.  Mackey  and  Jeremiah  P.  Hen- 
dricks, more  than  twenty  days  since,  and  that  no  answer  to  the  said 
complaint  has  been  served  by  them,  or  any  of  them: 

On  motion  of  William  S.  Kenyon,  attorney  for  the  plaintiff,  it  is 
ordered  that  it  be  referred  to  S.  D.  Hood,  Esquire,  residing  in  the 
city  of  Kingston,  Ulster  county,  N.  Y.,  to  compute  the  amount  due 
to  the  plaintifE  for  the  principal  and  interest  upon  the  bond  and 
mortgage  set  forth  in  the  complaint  in  this  action,  in  case  of  infant 
defendants  or  absentees,  and  to  take  proof  of  the  facts  and  circum- 
stances set  forth  in  the  complaint. 

Order  of  Reference  —  Whole  Amount  not  Due. 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  court-house  in 

Kingston  city,  Ulster  county,  on  the  19th  day  of  June,  1887  : 
Present  —  Hon.  Alton  B.  Parker,  of  said  court. 


Jacob  P.  Hendricks 


Moses  W.  Schepmoes,  Ann  E.   Schep- 
moes,  his  wife,  and  Eliza  Ellsworth. 


It  appearing  that  this  action  was  brought  to  foreclose  a  mortgage, 
and  that  the  whole  amount  secured  thereby  is  not  due,  on  filing  proof 
of  the  personal  service  of  the  summons  in  this  action  on  the  defend- 
ants Moses  W.  Schepmoes,  Ann  E.  Schepmoes  and  Eliza  Ellsworth, 
more  than  twenty  days  since,  and  that  no  answer  to  the  said  complaint 
has  been  put  in  by  them,  or  any  of  them,  on  motion  of  Eeuben  Bernard, 
attorney  for  the  plaintiff,  it  is  ordered  that  it  be  referred  to  A.  W. 
Cooper,  Esq.,  residing  in  the  city  of  Kingston,  to  compute  the  amount 
actually  due  to  the  plaintiff  on  the  bond  and  mortgage  mentioned  in 
tlie  said  complaint.  And  also  to  ascertain  and  report  the  amount 
secured  to  be  paid  by  said  bond  and  mortgage,  and  which  is  not  due 
and  which  remains  unpaid,  including  interest  thereon  to  the  date  of 
such  report.  And  also  to  ascertain  and  report  the  situation  of  the 
mortgaged  premises,  and  whethei',  in  his  opinion,  the  same  can  bo 
sold  in  parcels  without  injury  to  the  interests  of  the  parties;  and  if 
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he  shall  be  of  opinion  that  a  sale  of  the  whole  of  said  premises,  in  one 
parcel,  will  be  most  beneficial  to  the  parties,  then  that  he  report  his 
reasons  for  such  opinion. 

Referee's  Report  —  Whole  Amount  Due, 
SUPEEME  COUKT. 


Elizabetli  H.  Wickes 

agst. 

Martlia  A.  GriiBn  and  otliers. 


To  the  Supreme  Court  of  the  State  of  New  York : 

In  pursuance  of  an  order  of  this  courtj  made  in  the  above-entitled 
action,  on  the  3d  day  of  January  in  the  year  1887,  by  which  it  was 
referred  to  the  undersigned  referee  to  ascertain  and  compute  the 
amount  due  to  the  plaintiff  upon  and  by  virtue  of  the  bond  and  mort- 
gage mentioned  and  set  forth  in  the  plaintiif's  complaint,  which  is 
filed  in  this  action,  I  do  report  that  I  have  computed  and  ascertained 
the  amount  due  to  the  plaintiff  upon  and  by  virtue  of  the  said  bond 
and  mortgage,  and  that  I  find,  and  accordingly  report,  that  thei'e  is 
due  to  the  plaintiil  for  principal  and  interest  on  the  said  bond  and 
mortgage,  at  the  date  of  this,  my  report,  the  sum  of  $1,520.10.  Sched- 
ule "A,"  hereunto  annexed,  shows  a  statement  of  the  amounts  due 
for  principal  and  interest  respectively,  the  period  of  the  computation 
of  the  interest,  and  its  rate. 

Dated  the  lAfh  day  of  January,  1888. 

Everett  Fowlee, 

Referee. 

SCHEDITLB   ''A." 

One  bond  dated  21st  day  of  May,  1883,  in  the  penal  sum  of  $3,700, 
conditioned  to  pay  $1,350  as  follows  :  One  year  after  date,  interest 
annually  at  the  rate  of  six  per  cent  per  annum,  which  is  accompanied 
by  a  mortgage  of  the  same  date.  Principal  sum  due,  $1,350.  Inter- 
est thereon  from  the  21st  day  of  May,  1886,  being  1  year  8  months 
and  4  days,  at  six  per  centum  per  annum  is  $133,43;  amount  paid  for 
insurance  by  terms  of  mortgage,  $36.59;  amount  due  plaintiff  this 
35th  day  of  January,  1888,  $1,520.03". 

Everett  Fowler, 

Referee. 

Code  of  Civil  Procedure,  §  90.  No  person  holding  the  office  of 
clerk,  deputy  clerk,  special  deputy  clerk  or  assistant  in  the  clerk's 

s'  office  of  a  court  of  record  or  of  the  Surrogate's  Court  in  either  ISTew 
York  or  Kings  county  can  be  appointed  referee  except  by  consent. 

;  In  Kings  county,  all  sales  made  under  Laws  1876,  chapter  439, 
must  be  made  by  the  sheriff,  except  where  he  is  a  party  or  botli 
parties  agree  to  the  appointment  of  a  referee.  Kerrigan  v.  Force,  9 
Hun,  185;   affirmed,  68  N.  Y.  381.     But  a  sale  so  made  in  that 
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county  is  not  invalid,  and  the  purchaser  obtains  a  good  title.  Dick- 
inson V.  Dickey,  14  Hun,  617 ;  Abbott  v.  Ourran,  98  N.  Y.  665. 

Judgment  of  sale,  form,  contents  and  effect. —  A  court  of  equity 
has,  it  is  said,  inherent  power  to  order  a  sale  of  the  mortgaged  prem- 
ises for  the  debt  independent  of  the  statute  —  Lansing  v.  Goelet,  9 
Cow.  346  ;  Mills  v.  Dennis,  3  Johns.  Ch.  3U7  —  and  the  sale  must 
be  by  virtue  of  such  a  decree.  Hart  v.  Ten  Eyck,  2  Johns.  Ch. 
262.  Section  1626,  however,  expressly  provides  that  the  decree  must 
direct  the  sale  of  the  property,  and  it  seems  now  to  be  the  only 
method  of  foreclosure  by  action  recognized  by  the  statute. 

The  provisions  of  Rule  61,  so  far  as  they  relate  to  the  judgment 
for  sale,  are  as  follows: 

Etilb  61. —  Judgment  for  Sale — Form  of  —  Subplus  Money  —  Disposition 
OP  —  Referee  —  Selection  of. — In  every  judgment  for  the  sale  of  mortgaged 
premises,  tlie  description  and  particular  boundaries  of  the  property  to  be  sold,  so 
far,  at  least,  as  the  same  can  be  ascertained  from  the  mortgage,  shall  be  inserted. 
And,  unless  otherwise  specially  ordered  by  the  court,  the  judgment  shall  direct 
that  the  mortgaged  premises,  or  so  much  thereof  as  may  be  sufficient  to  discharge 
the  mortgage  debt,  the  expenses  of  the  sale  and  the  costs  of  the  action,  as  provided  by 
sections  1626  and  1676  of  the  Code,  and  which  may  be  sold  separately  without  mate- 
rial injury  to  the  parties  interested,  be  sold  by  or  under  the  direction  of  the  sheriff 
of  the  county,  or  a  referee,  and  that  the  plaintiff,  or  any  other  party,  may  become  a 
purchaser  on  such  sale;  that  thesheriff  or  referee  execute  a  deed  to  the  purchaser; 
that  out  of  the  proceeds  of  the  sale,  unless  otherwise  directed,  he  pay  the  expenses  of 
the  sale  asprovided  in  section  1676  aforesaid,  and  that  he  pay  to  the  plaintiff,  or  his 
attorney,  the  amount  of  his  debt,  interest  and  costs,  or  so  much  as  the  purchase- 
money  will  pay  of  the  same,  and  that  he  take  the  receipt  of  the  plaintiff,  or  his 
attorney,  for  the  amount  so  paid,  and  file  the  same  with  his  report  of  sale;  and 
that  the  purchaser  at  such  sale  be  let  into  possession  of  the  premises  on  produc- 
tion of  the  deed. 

No  report  of  sale  shall  be  filed  or  confirmed,  unless  accompanied  with  a  proper 
voucher  for  the  surplus  moneys,  and  showing  that  they  have  been  paid  over,  de- 
posited, or  disposed  of  in  pursuance  of  the  judgment.  The  referee  to  be  ap- 
pointed in  foreclosure  cases,  to  compute  the  amount  due,  or  to  sell  mortgaged 
premises,  shall  be  selected^  by  the  court,  and  the  court  shall  not  appoint  as  such 
referee  a  person  nominated  by  the  party  to  the  action,  or  his  counsel. 

Judgment  of  foreclosure  is  final  and  not  an  interlocutory  judgment ; 
Barnard  v.  Onderdonk,  11  Abb.  N.  C.  349;  Morris  v.  Morange, 
38  N'.  T.  172 ;  and  directions  as  to  the  payment  of  a  judgment  for 
deficiency  may  be  contained  in  it.  Moore  v.  Shavj,  15  Hun,  428 ; 
appeal  dismissed,  77  N.  Y.  512.  When  taxes  remain  outstanding 
and  unpaid  the  decree  may  properly  provide  that  the  taxes  due  on 
the  property  be  first  paid  out  of  the  proceeds  of  the  sale.  Pough- 
keepsie  Savings  Bank  v.  Winn,  56  How.  368.    The  taxes  should  be 
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deducted  from  the  proceeds,  in  fixing  the  amount  of  the  deficiency. 
Fleisohauer  v.  Doellner,  60  How.  438.  It  is  no  objection  that  the 
final  judgment  of  sale  is  rendered  by  a  judge  other  than  the  one 
who  rendered  the  preliminary  judgment  settling  the  rights  of  the 
parties  and  who  ordered  a  reference  as  to  number  and  amount  of 
incumbrancers.  Ohamberlain  v.  Dempsey,  36  IST.  Y.  144.  If  the 
decree  attempts  to  give  any  relief  not  asked  for  by  the  pleadings,  it 
will  be  vacated.  Simonson  v.  Blake,  20  How.  484.  And  it  is  inef- 
fectual if  it  attempts  to  determine  rights  of  persons  not  parties  to 
the  suit.  Watson  v.  Spence,  20  Wend.  260 ;  Totten  v.  Stuyvesant^ 
3  Edw.  500. 

Only  the  rights  and  interests  possessed  by  the  mortgagor  at  the 
time  of  the  mortgage  can  be  sold.  A  judgment  which  forecloses  a  prior 
mortgage  is  irregular  and  may  be  opened  on  motion  of  the  prior 
mortgagee.  McReynolds  v.  Munns,  2  Keyes,  214.  But,  in  case  the 
prior  mortgagee  has  been  negligent  in  asserting  his  riglits,  he  will  not 
be  allowed  to  disturb  a  iona  fide  purchaser,  but  will  be  compelled  to 
follow  the  fund  realized  at  the  sale.  Hamlin  v.  MoCahill,  Clarke,  249. 
The  court  has  power  to  direct  the  sale  of  all  the  property  covered 
by  the  mortgage,  though  the  anaount  due  may  be  raised  by  the  sale 
of  a  portion  only.  DeForest  v.  Farley,  4  Hun,  640.  And  it  may 
direct  the  entire  premises  to  be  sold  for  the  benefit  of  subsequent 
incumbrancers,  though  more  than  sufiicient  to  satisfy  the  plaintiff's 
claim.  A  sale  of  two  buildings  in  one  lot  is  not  necessarily  invalid ; 
whether  such  sale  be  valid  or  not  is  to  be  determined  by  the  circum- 
stances of  the  particular  case.  Wallace  v.  Feely,  61  How.  225. 
The  holder  of  the  equity  of  redemption  is  not  entitled  to  have  a 
particular  parcel  sold  first  which  corresponds  to  no  prior  division  of 
the  whole  tract.  Ellsworth  v.  Lochwood,  9  Hun,  548.  If  the 
premises  at  the  time  of  the  execution  of  the  mortgage  consisted  of 
a  single  tract,  the  mortgagee,  upon  a  foreclosure,  is  not  bound  to  sell 
in  parcels  though  subsequently  subdivided  into  lots.  Lane  v.  Conger, 
10  Hun,  1. 

When,  by  subsequent  conveyances,  different  equities  have  been 
created  as  to  interests  in  different  parcels  of  a  mortgaged  estate,  that 
portion  will  be  sold  last  on  foreclosure  which  constitutes  an  owner's 
single  security,  and  if  it  would  be  a  sacrifice  to  sell  undivided  inter- 
ests in  a  parcel  separately  where  the  whole  parcel  may  be  sold,  a  sale 
of  the  whole  will  be  decreed  and  the  equities  between  the  different 
parts  will  be  adjusted  on  the  coming  in  of  the  surplus.      Yan  Slyke 
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V.  Van  Loan,  26  Hun,  344.  A  purchaser  of  a  part  of  mortgaged 
premises  may  require  that  all  the  remainder  be  first  sold  to  satisfy 
the  mortgaged  premises  before  resort  to  his  property,  although  the 
mortgaged  property  be  situated  in  two  States,  and  the  court  in  which 
the  action  to  foreclose  the  mortgage  is  pending  may  order  an  assign- 
ment of  the  bond  and  mortgage  to  such  part  purchaser  upon  his 
paying  the  amount  due,  with  costs.  Welling  v.  Ryerson,  94  N.  Y. 
98.  The  rights  and  equities  of  the  parties  as  to  sale  in  parcels 
and  order  of  sale  and  rule  of  law  applicable  are  fully  considered 
under  section  1678.  A  decree  having  been  entered  pursuant 
to  a  previous  agreement  between  the  plaintiff  and  the  purchaser, 
and  sale  had,  the  plaintiff  is  bound  by  it.  Belter  v.  Lyo7h,  2  State 
Eep.  505.  Where  the  Supreme  Court  had  jurisdiction  of  the  cause 
of  action  and  the  parties,  its  decree  is  valid  although  part  of  the 
premises  covered  by  it  are  in  another  State.  Union  Trust  Co.  v. 
Olmstead,  2  State  Eep.  506.  So  long  as  the  sale  of  property  on 
foreclosure  remains  incomplete  by  reason  of  refusal  of  mortgagor, 
who  was  purchaser,  to  comple'te  the  sale,  the  mortgagee  cannot  be 
compelled  to  waive  his  security  and  take  a  cause  of  action  as  on  a 
contract  debt.  Morehouse  v.  Morehouse,  3  State  Rep.  790.  A 
judgment  in  foreclosure,  although  determining  the  obligation  to  pay, 
does  not  necessarily  determine  the  rights  of  tlie  defendant  in  the 
action  against  each  other.     Peet  v.  Kent,  5  State  Hep.  134. 

A  court  of  equity  has  the  right  to  so  control  the  proceedings  as  to 
produce  a  just  result,  and  to  protect  the  rights  of  all  parties.  The  Gen- 
eral Synod,  etc.,  v.  Lincoln,  6  State  Hep.  13.  It  seems  it  is  compe- 
tent for  the  court,  in  the  judgment  of  foreclosure,  to  direct  the  land  to 
be  sold  free  of  all  liens,  taxes,  or  assessments,  or  subject  thereto,  or 
it  may  require  them  to  be  paid  out  of  the  proceeds  of  the  sale  under 
such  terms  and  conditions  as  it  shall  prescribe.  Day  v.  Town  of 
New  Lots,  107  IST.  Y.  148.  A  judgment  of  foreclosure,  which  is 
not  void,  cannot  be  attacked  in  a  collateral  action.  Batterman  v. 
Albright,  6  State  Hep.  334.  In  an  action  to  foreclose  a  mortgage, 
where  part  of  the  lands  are  situate  in  another  State,  the  court  has 
power  to  decree  the  sale  of  the  whole,  and  may  require  the  mort- 
gagor to  execute  a  conveyance.  Union  Trust  Co.  v.  Olmsted,  102 
N.  Y.  729.  A  judgment  of  foreclosure  and  sale  is  not  a  merger  of 
the  debt ;  it  is  a  means  of  enforcing  the  lien  of  the  mortgage  which 
remains  till  the  debt  is  satisfied!  Barnard  v.  Onderdonh,  98  N.  T. 
158.     But  the  rights  of  subsequen   incumbrancers  may  be  protected 
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hy  the  court  in  the  sale  of  the  property,  where  a  portion  of  it  is  suf- 
ficient to  satisfy  the  mortgage  by  ordering  the  sale  of  enough  so 
that  other  incumbrancers  may  be  paid.  Livingston  v.  Mildrum, 
19  N.  Y.  44:0.  Where  it  was  for  the  interest  of  the  owners  of  the 
«quity  to  sell  the  whole,  it  was  so  ordered,  although  a  portion  of  the 
premises  would  have  paid  the  mortgage  debt.     Brevoort  v.  Jackson, 

1  Edw.  447. 

A  judgment  in  an  action  to  foreclose  a  junior  mortgage  may  di- 
rect a  sale  subject  to  the  prior  incumbrance.  Western  Ins.  Co.  v. 
Eagle  Fire  Ins.  Co.,  1  Paige,  284 ;  Daily  v.  Kingon,  41  How.  22. 
The  judgment  may  commit  to  the  referee  the  discretion  as  to  sell- 
ing in  the  inverse  order  of  alienation  as  the  rights  of  the  parties 
may  appear,  and  it  is  a  proper  provision.  Hathhone  v.  Clark,  9 
Paige,  648.  Where  there  are  liens  subsequent  to  the  mortgage  the 
court  may  order  the  entire  mortgaged  premises  sold,  though  not  nec- 
essary to  pay  plaintiff's  claim,  or  part  of  the  whole  may  be  sold. 
De  Forest  v.  Farley,  62 IST.  T.  628.  Contra,  Merchants  and  Traders' 
/Savings  Bank  v.  Hoherts,  1  Abb.  381.  If  a  party  to  the  suit  wishes  to 
have  the  premises  sold  in  a  particular  order,  he  should  see  that  the 
decree  so  provides ;  or,  after  the  entry  of  tlie  decree,  he  may  move  for 
an  order  to  the  referee  directing  the  manner  in  which  the  premises  are 
to  be  sold  ;  Vandercook  v.  Cohoes  Savings  Institution,  5  Hun,  641  ; 
and  the  court  may  order  a  reference  for  that  purpose.  JV.  Y.  Life 
Ins.  and  Trust  Co.  v.  Cutler,  3  Sandf.  Ch.  176 ;  Bard  v.  Steele,  3 
How.  110.  The  rule  requiring  a  sale  of  different  portions  of  the 
mortgaged  premises  in  the  inverse  order  of  alienation  is  applied  in 
Thomas  v.  Moravia,  etc.,  Foundry,  etc.,  Co.,  43  Hun,  4S7,  citing 
Stuyvesant  v.  Hall,  2  Barb.  Ch.  151  ;  Bernhardt  v.  Lymhurner, 
85  N.  Y.  172.     See  as  to  sale  in  parcels,  §  1678. 

Where  the  terms  of  the  mortgage  are  followed  in  the  direction  of 
sale,  and  the  referee  sells  a  less  estate  than  that  expressed  in  the 
mortgage,  the  sale  transfers  all  the  title  the  mortgagor  had  in  the 
premises,  and  it  does  not  lie  with  a  mortgagor  nor  with  a  purchaser, 
who  has  full  knowledge  of  the  facts,  to  object.     Graham  v.  Bleakie, 

2  Daly,  55.  In  actions  to  foreclose  mortgages  the  courts  have  power 
to  direct  the  payment  by  the  mortgagor  of  any  residue  of  the  mort- 
gage debt  that  may  remain  unpaid  after  sale  of  the  mortgaged  prem- 
ises, in  cases  where  the  mortgagor  shall  be  personally  liable  for  the 
•debt  secured  by  the  mortgage,  and  if  the  mortgage  debt  be  secured 
by  the  covenant  or  obligation  of  any  person  other  than  the  mort- 
gagor, the  plaintiff  may  make  such  person     party  to  the  action,  and 
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the  court  may  adjudge  payment  of  the  residue  of  such  debt  remain, 
ing  unsatisfied  after  a  sale  of  the  mortgaged  premises  against  such 
other  person,  and  may  enforce  such  payment  as  in  other  cases. 
Sohwinger  v.  Hickok,  53  N.  T.  280.  Judgment  may  be  had  for 
deficiency  against  representatives  of  deceased  mortgagor.  Glaoius 
V.  Fogel,  88  N.  Y.  434. 

Plaintiff  in  a  foreclosure  cannot  have  contingent  personal  judg- 
ment against  some  of  the  defendants,  before  final  judgment  of  fore- 
closure. Cobb  V.  Thmviton,  8  How.  66.  After  one  of  two  joint 
purchasers,  who  assumed  an  existing  mortgage,  has  paid  his  share 
of  the  debt,  the  court  will  direct  the  interest  of  the  other  purchaser 
to  be  first  applied  in  payment  of  the  mortgage.  Cornell  v.  Pres- 
cott,  2  Barb.  16.  In  Ferguson  v.  Kimball,  3  Barb.  Cli.  616 ;  modi- 
fied, 2  N.  Y.  360,  the  form  and  requisites  of  a  judginentof  foreclosure 
and  sale  are  given.  Where  mortgage  is  conditioned  for  support  of 
mortgagee,  several  owners  of  difl'erent  parcels  of  mortgaged  premises 
are  bound  to  contribute  to  her  support,  ratably.  But  in  foreclosure 
of  a  mortgage,  conditioned  for  the  support  of  the  mortgagee,  no  re- 
lief can  be  granted  for  a  neglect  to  support  aftpr  the  commencement 
of  the  action.  Morrison  v.  Morrison,  4  Hun,  410.  For  form  of 
judgment  where  there  is  a  right  to  move  a  building,  see  Brown  v- 
Keeneij  Cheese  Association,  69  N.  Y.  242.  Where  prior  lessors,  made 
parties,  set  up  their  priority,  the  complaint  should  be  dismissed  as  to 
them ;  judgment  establishing  their  priority  and  amount  should  not 
be  given  against  the  other  defendants.  Payn  v.  Grant,  23  Hun, 
134.  Prior  incumbrancers  may  be  made  parties,  for  the  purpose  of 
having  the  amount  of  their  incumbrances  ascertained  and  paid  off, 
but  if  their  priority  is  not  stated  in  the  complaint,  or  provided  for 
in  the  judgment,  they  do  not  lose  any  rights  by  failing  to  answer, 
and  do  not  waive  priority  of  their  liens  unless  the  land  was  sold  free 
of  their  liens,  with  their  consent.  Emigrant  Industrial  Savings 
Bank  v.  Goldman,  75  N.  Y.  127.  But  it  seems  that  one  M-ho 
claims  under  an  unrecorded  deed  prior  to  the  mortgage  is  a  proper 
defendant,  and  the  question  of  priority  is  necessarily  involved  and 
proper  to  be  determined  in  the  action.  Brown  v.  Yolkening,  G4 
N.  Y.  76. 

X\\  amendment  to  a  decree  of  foreclosure,  made  before  the  sale, 
striking  out  a  direction  that  the  referee  deduct  frotn  moneys  arising 
on  the  sale  any  lien  or  liens  on  the  premises,  and  directing  him  to 
sell  subject  to  such  liens,  cannot  affect  the  rights  of  defendant  and  is 
within  the  power  of  the  court.      Valentine  v.  McCue,  26  Hun,  456. 
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"Where  a  defendant's  mortgage  is  adjudged  to  be  prior  to  part  of 
plaintiff's,  but  it  appears  it  is  involved  and  questioned  in  another  ac- 
tion, it  is  proper  to  provide  that  distribution  await  the  result  of  such 
litigation.  Bullymore  v.  Seward,  15  Week.  Dig.  283.  It  seems 
that  on  foreclosure  of  a  junior  mortgage  the  court  has  power  to  di- 
rect a  further  sale  of  the  premises,  to  pay  a  subsequent  mortgage. 
McBride  v.  Lewisohn,  T  Hun,  524.  When,  upon  the  foreclosure  of 
a  mortgage,  the  holder  of  a  prior  incumbrance  is  not  a  party,  he 
should  not  be  allowed,  in  an  action  for  the  foreclosure  of  his  mort- 
gage, to  have  the  premises  sold  subject  to  the  lien  of  the  prior  mort- 
gage, but  a  decree  allowing  him  to  redeem  from  it  should  be  en- 
tered. Salmon  v.  Allen,  11  Hun,  29;  afterward  reported  as  Salmon 
V.  Gedney,  75  N.  Y.  479.  See,  also,  Bache  v.  Purcell,  6  Hun,  518. 
In  an  ordinary  action  of  foreclosure,  judgment  for  payment  to  plain- 
tiff of  moneys  awarded  for  a  portion  of  the  land  taken  for  public 
purposes,  and  for  foreclosure  of  the  balance,  is  proper.  Hooker  v. 
Martin,  10  Hun,  302. 

Where,  pending  a  foreclosure  for  interest,  the  principal  becomes 
due,  and  recovery  for  the  whole  is  allowed,  the  judgment  should  be 
drawn  in  conformity  with  the  provisions  regulating  cases  in  which 
suit  is  brought  for  an  instalhnent,  and  the  principal  becomes  pay- 
able, while  the  action  is  pending,  as  under  section  1636.  Sidenherg 
V.  Ely,  1  Law  BuU.  70.  A  judgment  against  the  administrator  of 
the  mortgagor,  for  a  deficiency,  cannot  be  declared  a  lien  upon  the 
surplus  arising  from  another  foreclosure  sale.  Fliess  v.  Buckley 
24  Hun,  514 ;  90  N.  Y.  286.  Where  the  bond  and  mortgage  are 
shown  to  have  been  in  possession  of  plaintiff's  testator  four  months 
before  his  death,  and  six  years  had  since  elapsed  and  no  one  claimed 
payment,  and  the  bond  and  mortgage  could  not  be  found,  it  was 
held  error  to  make  a  decree  in  foreclosure  conditional  on  the  giving 
a  bond  of  indemnity  by  plaintiff,  since  payment  by  defendant  in 
good  faith  would  protect  him  against  any  other  claimant.  Stoddard 
v.  Gailor,  90  N.  Y.  575.  Where  a  purchaser  at  a  foreclosure  sale, 
who  has  deducted  from  the  purchase-price  an  assessment,  thereafter 
has  the  assessment  vacated,  the  decree  of  sale  will  not  be  amended 
so  as  to  compel  him  to  allow  the  amount  of  the  assessments,  al- 
though similar  assessments  had,  at  the  time  of  the  sale,  been  vacated 
at  the  instance  of  other  parties.  Browning  v.  0^  Connell,  4  Law 
Bull.  9. 

A  judgment  of  foreclosure  upon  a  leasehold  interest  in  lands  in 
the  Indian  reservation  will  not  be  amended  on  the  ground  the  lease 
33 
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is  invalid.  Sheehan  v.  Mayer,  41  Hun,  609.  A  decree  in  foreclos- 
ure does  not  extinguish  the  mortgage,  and  until  the  bond  or  debt,  to 
secure  which  the  mortgage  was  given,  is  fully  paid,  the  mortgagor 
cannot  require  the  return  or  cancellation  of  the  mortgage.  Bar- 
nard V.  Onderdonh,  98  N".  T.  168.  On  the  foreclosure  of  a  mort- 
gage, the  property  was  bought  in  by  the  mortgagee,  and  a  judgment 
for  deficiency  was  obtained  against  the  mortgagor.  Afterward  the 
property  was  reconveyed  to  the  mortgagor,  and  a  sum  of  money 
loaned  him,  to  be  secured  by  mortgages  on  the  property  and  on 
other  property.  The  deficiency  judgment  was  to  be  satisfied,  and 
the  satisfaction  given  to  a  third  party.  In  an  action  to  foreclose  the 
mortgage  on  the  other  property,  usury  was  set  up  and  sustained. 
The  mortgagee  brought  an  action  to  foreclose  the  mortgage  on  the 
property  in  dispute,  bought  it  in  and  obtained  a  deficiency  judgment, 
and  also  brought  an  action  to  restrain  the  person  to  whom  the  satis- 
faction-piece had  been  given,  from  delivering  it,  and  to  have  the  orig- 
inal deficiency  judgment  declared  valid  ;  held,  that  by  the  judgment 
declaring  the  mortgages  on  the  other  property  to  be  void,  the  con- 
sideration for  which  the  satisfaction-piece  was  given  failed,  and  the 
original  debt  was  restored.     Russell  v.  Nelson,  99  N.  Y.  119. 

Although  a  sale  in  foreclosure  be  a  nullity  as  to  the  owner  of  tlie 
equity  of  redemption,  who  is  not  made  a  party  to  the  action,  it  is  not 
void  as  a  whole,  but  the  purchaser  acquires  all  the  rights  of  the 
mortgagee,  and.  if  he  thereafter  goes  into  possession  with  the  consent 
of  the  owner  of  tlie  equity  of  redemption,  he  becomes  a  mortgagee 
in  possession,  and  a  purchaser  at  a  sale  in  foreclosure,  given  after 
the  one  first  foreclosed,  cannot  maintain  ejectment  against  him. 
Wing  V.  Meld,  35  Hun,  617. 

It  seems  that  where,  after  a  mortgage  was  foreclosed  by  an  admin- 
istrator after  proper  service  on  aU  the  defendants,  the  judgment  and 
sale  on  such  foreclosure  cannot  be  assailed  on  the  ground  of  any 
irregularity  or  even  want  of  jurisdiction,  in  granting  the  letters  of 
administration  to  plaintiff.  Abl)ott  v.  Curran,  98  N.  T.  665.  Fore- 
closure and  sale  of  a  mortgage  upon  a  lease  containing  a  covenant  to 
pay  rent,  expressed  as  binding  the  lessees  and  their  assigns,  does  not 
impair  the  covenant  to  pay  rent,  but  the  covenant  runs  with  the  land 
and  binds  the  purchaser.  Pardee  v.  Steward,  37  Hun,  259.  The 
ordinary  provision  in  a  judgment  of  foreclosure,  that  out  of  the 
moneys  arising  from  the  sale  of  the  mortgaged  property  the  refei-ee 
retain  the  amount  of  any  lien  or  liens  for  taxes  or  assessments,  does 
not  estop  a  purchaser  from  questioning  the  validity  of  the  tax  sale. 
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S'mims  Y.  Vought,  94  N.  Y.  654.  A  judgment  in  foreclosnre  is  ineffect- 
ual to  cut  off  an  apparent  lien  where  the  order  of  publication  of  the 
summons  against  the  lienor  was  granted  upon  an  insufficient  affidavit, 
and  a  purchaser  will  not  be  compelled  to  accept  title  thereunder 
although  it  is  proved  in  the  case  that  such  lien  has,  in  fact,  been  dis- 
charged. Argall  v.  Baclirach,  18  Week.  Dig.  26Y.  A  judgment  in 
foreclosure  does  not  bar  a  tax-sale  purchaser  who  is  not  a  jjarty. 
Becker  v.  Howard,  66  N.  Y.  5.  Hence,  a  purchaser  at  a  tax  sale, 
subsequent  to  the  mortgage,  is  a  proper  party  to  the  foreclosure. 
Roosevelt  Hospital  v.  Dowley,  57  How.  489.  The  owner  of  a  half 
of  the  equity  of  redemption  was  not  made  a  defendant.  Held,  that 
the  foreclosure  was  void  as  to  him  and  his  assigns,  and  they  had 
twenty  years  to  bring  suit  to  gain  possession.  Schriver  v.  Sohriver, 
86  ]Sr.  Y.  575 ;  affirming  12  Week.  Dig.  328  ;  S.  C,  13  id.  436. 

A  person  claiming  dower,  by  a  title  paramount  to  the  mortgage, 
cannot  be  brought  in  court  in  a  foreclosure  suit  to  set  up  the  validity 
of  her  dower  after  judgment.  Her  right  is  the  same  as  if  she 
had  not  been  made  a  party.  Lewis  v.  Smith,  9  N.  Y.  502 ;  Mer- 
chants'' Bank  v.  Thompson,  65  id.  7.  But,  if  the  mortgage  is  given 
to  secure  the  purchase-money,  the  wife's  dower  is  subject  to  the 
mortgage  and  is  barred  if  she  is  made  a  party.  So  held  in  fore- 
closure by  advertisement.  Breckett  v.  Baum,  60  IST.  Y.  278.  The 
court  has  no  power  to  enter  a  judgment  dismissing  the  statutory  lien 
of  a  judgment  creditor  who  has  not  answered  and  divide  the  sur- 
plus among  others,  especially  when  in  the  complaint  no  such  relief 
was  demanded.  Rogers  v.  Ivers,  23  Hun,  424 ;  citing  Chautauqua 
Bank  v.  Risley,  19  N.  Y.  375.  A  judgment  of  foreclosure  and 
sale  may  be  executed,  notwithstanding  the  death  of  the  mortgagor, 
by  a  sale  of  his  interest,  lievival  is  unnecessary.  Hays  v.  Thomas, 
50  N.  Y.  521 ;  Lynde  v.  O'Donnell,  12  Abb.  286  ;  Harrison  v. 
Simons,  3  Edw.  394.  As  to  the  impropriety  of  entering  a  judgment 
after  death  of  mortgagor  nunc  pro  tunc,  see  Grant  v.  Griswold,  21 
Hun,  609  ;  appeal  dismissed,  82  N.  Y.  569.  Neither  does  the  death 
of  the  plaintiff  after  judgment  and  before  sale  make  it  necessary  to 
stay  proceedings  or  revive.  Lynde  v.  C Donnell,  12  Abb.  286. 
Otherwise,  when  plaintiff  dies  before  judgment  Gerry  v.  Post, 
13  How.  118.  Where  the  sole  plaintiff  dies  after  report  of  referee 
and  before  entry  of  judgment,  a  sale  without  revivor  is  a  mere  ir- 
regularity and  will  not  defeat  the  title  of  the  purchaser.  Smith  v. 
Joyce,  11  Civ.  Pro.  E.  257. 
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Precedent  for  Judgment  of  Sale. 

{Caption,  usual  form.) 
{Title.) 

The  summons  in  this  action  having  been  served  on  all  the  defend- 
ants herein,  personally,  more  than  twenty  days  since,  within  this  State, 
except  the  defendants  Cornelius  V.  D.  Basten  and  Samuel  M.  Basten, 
on  them  personally,  without  this  State,  pursuant  to  an  order  of  Hon. 

A.  B.  Parker,  one  of  the  justices  of  the  Supreme  Court,  and  the  time 
to  answer,  or  otherwise  pleaded  herein,  having  expired  as  to  all  the 
defendants  herein,  and  none  of  the  defendants  having  answered,  or 
otherwise  pleaded,  but  all  having  made  default  in  pleading  except  the 
defendants  Cornelius  V.  D.  Basten,  Samuel  R.  Basten  and  Eebecca 
Basten,  who  are  infants,  and  have  put  in  the  usual  answer  by  David 

B.  Castree,  the  clerk  of  this  court,  their  guardian  ad  litem: 

Now  on  reading  and  filing  the  proofs  of  such  service,  and  the  affi- 
davit of  William  S.  Kenyon,  attorney  for  the  plaintiff,  proving  such 
default,  etc.,  and  that  the  complaint  in  this  action,  and  due  notice  of 
the  pendency  of  said  action,  were  duly  filed  in  the  office  of  the  clerk 
of  Ulster  county,  on  the  18th  day  of  November,  1886,  and  the  plaintifiC 
now  here  having  produced  and  filed  the  report  of  S.  D.  Hood,  referee, 
appointed  to  compute  the  amount  due  on  the  bond  and  mortgage  in 
suit  and  to  take  proof  of  the  facts  and  circumstances  set  forth  in  the 
complaint,  and  it  appearing  therefrom  that  such  facts  and  circum- 
stances are  true,  and  that  there  is  secured  by  and  due  to  the  plaintiff, 
upon  the  mortgage  set  forth  in  the  complaint,  the  sum  of  $3,939.56, 
including  interest  to  the  date  hereof. 

Now  after  hearing  AVilliam  S.  Kenyon,  plaintiff's  attorney,  and 
James  M.  Cooper,  attorney  for  the  guardian  ad  litem  for  infant  defend- 
ants, and  on  motion  of  William  S.  Kenyon,  plaintiff's  attorney,  it  is 
ordered,  adjudged  and  decreed  that  the  facts  and  circumstances  stated 
in  said  complaint  are  true,  and  that  there  is  secured  by  and  due  to  the 
plaintiff,  upon  the  said  mortgage  set  forth  in  the  complaint,  the  sum 
of  $3,939.56,  including  interest  to  the  date  hereof. 

It  is  further  adjudged  that  the  mortgaged  premises  described  in  the 
complaint  in  this  action  as  hereinafter  set  forth,  or  so  much  thereof 
as  may  be  sufficient  to  raise  the  amount  due  to  the  plaintiff  for  princi- 
pal and  interest,  and  the  expenses  of  sale  and  the  costs,  as  provided 
by  sections  1626  and  1678  of  the  Code,  and  which  may  be  sold  separately 
without  material  injury  to  the  parties  interested,  be  sold  at  public 
auction  in  the  city  of  Kingston,  county  of  Ulster,  by  or  under  the 
direction  of  E.  B.  Walker,  Jr.,  referee,  hereby  appointed  for  that 
purpose;  that  the  said  referee  give  notice  of  the  time  and  place  of 
such  sale  according  to  law  and  the  practice  of  this  court;  that  either 
or  any  of  the  parties  to  this  action  may  purchase  at  such  sale;  that  the 
said  referee  execute  to  the  purchaser  or  purchasers  a  deed  or  deeds  of 
the  premises  so  sold;  that  out  of  the  moneys  arising  from  such  sale, 
after  deducting  the  amount  of  his  fees  and  expenses  of  such  sale,  as 
provided  by  section  1676,  the  said  referee  pay  to  William  S.  Kenyon, 
plaintiff's  attorney,  the  sum  of  $200.68,  his  costs  and  disbursements, 
as  the  same  have  been  taxed,  including  two  and  one-half  per  cent 
extra  allowance. 

And  also  pay  to  James  M.   Cooper,  attorney  for  the  guardian  ad 
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litem  for  infant  defendants,  the  sum  of  $50,  together  with  the  interest 
on  such  sums  from  the  date  hereof. 

And  also  pay  to  the  plaintiff  or  assigns,  or  attorney  the  sum  ad- 
judged to  the  plaintiff  due  as  ajforesaid,  together  witli  the  legal 
interest  thereon  from  the  date  hereof,  or  so  much  thereof  as  the  pur- 
chase-money of  the  mortgaged  premises  will  pay  of  the  same,  take  a 
receipt  therefor,  and  file  it  with  his  report  of  sale  ;  that  he  pay  over 
the  surplus  moneys  arising  from  the  said  sale,  if  any  there  should  be, 
to  the  county  treasurer  of  Ulster  county,  within  five  days  after  the 
same  by  him  be  received  and  ascertainable,  subject  to  the  further  order 
of  this  court;  that- he  make  a  report  of  such  sale,  and  file  it  with  the 
clerk  of  this  court  with  all  convenient  speed;  that  if  the  proceeds  of 
such  sale  be  insufi&cient  to  pay  the  amount  so  adjudged  due  the  plain- 
tiff, with  the  interest  and  costs  as  aforesaid,  the  said  referee  specify 
the  amount  of  such  deficiency  in  his  report  of  sale;  and  that  the  pur- 
chaser or  purchasers  at  such  sale  be  let  into  possession,  on  production 
of  the  referee's  deed.  And  it  is  further  adjudged  that  the  defendants, 
and  all  persons  claiming  under  them,  or  any  or  either  of  them,  after 
the  filing  of  such  notice  of  pendency  of  action,  be  forever  barred  and 
foreclosed  of  all  right,  title,  interest  and  equity  of  redemption  in  the 
said  mortgaged  premises  so  sold,  or  of  any  part  thereof.  The  follow- 
ing is  a  description  of  the  mortgaged  premises  hereinbefore  men- 
tioned. {Here  insert  description.) 
Enter. 

A.  B.  Paeker, 

J.  s.  a 

Precedent  —  Notice  of  Sale. 
SUPEEMB  COURT  — Ulstee  OouifTT. 


The  Ulster  County  Savings  Institution 

agst. 
George  W.  Basten  and  Sarali  M.  Basten, 
his  wife,  Edgar  H.  Basten,  Louis  B. 
Basten,  James  Oliver  and  Samuel  M. 
Basten. 


Pursuant  to  a  judgment  of  foreclosure  and  sale,  rendered  herein, 
on  the  11th  day  of  June,  1888,  and  duly  entered  in  Ulster  county 
clerk's  office  on  the  same  day,  I,  the  undersigned,  the  referee,  duly 
appointed  for  such  purpose  by  said  judgment,  will  sell  at  public  auc- 
tion, to  the  highest  bidder,  on  Saturday,  the  38th  day  of  July,  1888, 
at  two  o'clock  in  the  afternoon  of  that  day,  at  the  front  door  of  the 
hotel  of  James  0.  8choonmaker,  in  the  village  of  Kerhonkson,  town 
of  Wawarsing,  Ulster  county,  N.  Y.,  the  real  estate  directed  by  said 
judgment  to  be  sold,  and  therein  described  as  follows.  {Here  insert 
description. ) 

Dated  June  11,  1888.  E.  B.  Walkee,  Jr., 

•  "Wm.  8.  KEJfTosr,  Referee. 

Plaintiff's  Attorney. 
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Referee's  Report  of  Sale. 
SUPREME  OOUET. 


The  Ulster  County  Savings  Institution 

agst. 

George  W.  Hasten. 


To  the  Supreme  Court : 

In  pursuance  and  by  virtue  of  a  judgment  of  this  court,  made  in 
the  above  action,  on  the  13th  day  of  March  in  the  year  1886,  by 
which  it  was,  among  other  things,  ordered  and  adjudged,  that  all  and 
singular  the  mortgaged  premises  mentioned  in  the  complaint  in  this 
action,  and  hereinafter  described,  or  so  much  thereof  as  might  be 
sufficient  to  raise  the  amount  adjudged  to  be  due  to  the  plaintiff  as 
therein  mentioned,  for  principal  and  interest,  and  the  costs  in  the 
action,  and  which  might  be  sold  separately  without  material  injury  to 
the  parties  interested,  be  sold  at  public  auction  by  or  under  the  direc- 
tion of  the  subscriber,  a  referee  duly  appointed  therein,  for  the  pur- 
pose of  making  such  sale;  that  the  said  sale  be  made  in  the  county 
where  the  said  mortgaged  premises,  or  the  greater  part  thereof,  are 
situated;  that  the  referee  give  public  notice  of  the  time  and  place  of 
such  sale,  according  to  the  course  and  practice  of  this  court,  and  the 
plaintiff,  or  any  of  the  parties  to  this  action,  might  become  the  pur- 
chaser; that  the  referee  execute  a  deed  to  the  purchaser  of  the  mort- 
gaged premises  on  the  said  sale;  and  that  the  said  referee,  after  de- 
ducting fees  and  expenses  as  provided  by  sections  16;J6  and  1676,  Code 
of  Civil  Procedure,  pay  to  the  said  plaintiff's  attorney,  out  of  the  pro- 
ceeds of  the  said  sale,  his  costs  in  this  action  as  adjusted  by  the  court, 
and  also  tbe  amount  so  adjudged  to  be  due  as  aforesaid,  together  with 
legal  interest  thereon  from  the  date  of  said  decree,  or  so  much  thereof 
as  the  purchase-money  of  the  mortgaged  premises  would  pay  of  the 
same,  and  that  the  referee  take  receipts  for  the  amount  so  paid,  and 
file  the  same  with  his  report;  and  that  he  pay  over  the  surplus  moneys 
arising  from  the  said  sale,  if  any  there  should  be,  to  the  treasurer  of 
the  county  of  Ulster,  within  five  days  after  the  same  shall  be  received 
and  ascertainable,  subject  to  the  further  order  of  the  court.  And 
whereby  it  was  further  ordered  and  adjudged  that  if  the  moneys 
arising  from  the  said  sale  should  be  insufficient  to  pay  the  amount 
so  reported  due  to  the  plaintiff,  with  the  interests  and  costs  afore- 
said, that  the  said  referee  specify  the  amount  of  such  deficiency 
in  his  report  of  the  sale,  I,  the  subscriber,  Edward  B.  Walker,  Jr. , 
I'eferee  as  aforesaid,  residing  in  the  village  of  New  Paltz,  do  respect- 
fully certify  and  report,  that  having  been  charged  by  the  attorney  for 
the  plaintiff  with  the  execution  of  said  judgment,  I  advertised  said 
firemises  to  be  sold  by  me  at  public  auction,  at  the  front  door  of  the 
court-house  in  the  city  of  Kingston,  N.  Y.,  at  twelve  o'clock,  noon, 
on  the  30th  day  of  April,  in  the  year  1886;  that  previous  to  said  sale 
I  caused  notice  thereof  to  be  publicly  advertised  for  sis  weeks  "succes- 
sively, as  follows,  viz. :  By  causing  a  printed  notice  thereof  to  be  fas- 
tened up  in  three  public  places  in  the  city  of  Kingston,  where  snch 
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premises  were  to  be  sold,  and  three  notices  fastened  up  in  the  town  of 
Marbletown,  in  which  the  said  mortgaged  premises  are  situated,  and 
by  causing  a  copy  of  such  notice  to  be  printed  once  in  each  week  di:r- 
ing  the  six  weeks  immediately  preceding  such  sale,  in  a  public  news- 
paper printed  in  said  county  of  Ulster,  to-wit,  the  Kingston  Daily 
Leader,  printed  at  the  city  of  Kingston  in  said  county,  which  notices 
contained  a  brief  description  of  said  mortgaged  premises. 

And  I  do  further  report  that  on  the  said  30th  day  of  April,  in  the 
year  1886,  the  day  on  which  the  said  premises  were  so  advertised  to  be 
sold  as  aforesaid,  I  attended  at  the  time  and  place  fixed  for  said  sale, 
and  exposed  said  premises  for  sale  at  public  auction  to  the  highest 
bidder,  and  the  said  premises  were  then  and  there  fairly  struck  off  to 
Eliza  0.  Van  Wagonen,  of  Marbletown,  Ulster  county,  N.  Y.,  for  the 
sum  of  $4,250,  she  being  the  highest  bidder  therefor,  and  that  being 
the  highest  sum  bidden  for  the  same. 

And  I  do  further  certify  and  report  that  I  have  executed,  acknowl- 
edged and  delivered  to  said  purchaser  the  usual  referee's  deed  for  said 
premises,  and  have  paid  over  or  disposed  of  the  purchase-moneys,  or 
proceeds  of  said  sale,  as  follows,  viz. :  I  have  paid  to  the  attorney  for 
the  plaintiff  the  sum  of  $300.68,  being  the  amount  of  his  costs  of  this 
suit,  with  the  interest  as  adjusted,  and  have  taken  a  receipt  therefor, 
which  is  hereto  annexed.  I  have  also  retained  in  my  hands  the  sum 
of  $49.93,  being  the  amount  of  my  fees  and  disbursements  on  said 
sale.  And  I  have  paid  to  the  plaintiff  the  sum  of  $3,971.39,  and 
have  taken  a  receipt  therefor,  which  is  hereunto  annexed.  I  have 
paid  to  James  M.  Cooper,  guardian  ad  litem,  the  sum  of  $50,  his 
costs,  and  have  taken  his  receipt  therefor,  which  is  hereto  annexed; 
and  have  paid  taxes  and  water  rates  as  specified  in  schedule  attached. 

And  I  do  further  certify  and  report  that  the  premises  so  sold  and 
conveyed  as  aforesaid,  were  described  in  said  judgment,  and  in  the 
deed  so  executed  by  me  aforesaid,  as  follows,  viz.:  {Here  insert 
description  of  premises  sold. ) 

And  I  also  report  that  the  deficiency  due  to  the  plaintiff,  from  the 
defendant  George  W.  Basten,  and  for  which  he  is  personally  liable  un- 
der the  judgment  herein,  is  $325.10,  with  interest  from  the  dace  of 
this  my  report. 

All  which  is  respectfully  reported  to  this  court. 

Dated  May  3,  1886. 

E.  B.  Walkee,  Jr., 
Referee, 

SUPREME  COURT. 
{Title  as  lefore.) 

Received,  April  30,  1886,  of  John  N".  Van  Derlyn,  the  referee  who 
made  the  sale  of  the  premises  under  and  by  virtue  of  the  judgment 
in  the  above-entitled  cause,  the  sum  of  $3,971.39,  which  sum,  being 
part  of  the  proceeds  of  the  sale  of  said  premises,  is  received  by  me  un- 
der and  by  virtue  of  the  provisions  of  said  judgment,  being  the 
amount  adjudged  to  be  paid  to  said  plaintiff,  with  interest  thereon  as 
mentioned  in  said  judgment. 

J.    E.    OSTEANDEE, 

Treas.  Ulster  County  Savings  Institution. 
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SUPREME  COURT. 
{Title  as  before.) 

Received,  April  30, 1886,  of  Bdwara  B.Walker,  Jr.,  the  referee  who 
made  the  sale  of  the  premises  under  and  by  virtue  of  the  judgment  in 
the  above-entitled  cause,  the  sum  of  $200.68,  being  the  amount  of  the 
costs  and  disbursements  of  the  plaintiff  in  said  action,  as  fixed  by  the 
court,  with  the  interest  as  taxed,  which  costs  are  paid  me  by  said  ref- 
eree under  and  by  virtue  of  the  provisions  of  said  judgment. 

William  S.  Kenyon, 

A  ttorney  for  Plain  tiff. 

SUPREME  COURT. 
( Title  as  before. ) 

April  30, 1886,  received  of  Edward  B.Walker,  Jr.,  the  referee  herein, 
the  sum  of  $50,  being  in  full  for  my  fees  as  guardian  ad  litem. 

J.  M.  CooPEit. 

It  is  not  proper  to  provide  for  confirmation  in  the  order  of  refer- 
ence.    Citizens'  Savings  Bank  v.  Baker,  17  State  Eep.  79. 

Final  Order  Confirming  Sale. 
{Caption,  usual  form.) 

{Title  as  before.) 

On  reading  and  filing  the  report,  dated  August  1,  1888,  of  C.  M. 
Woolsey,  referee  heretofore  appointed  herein,  of  the  sale  of  the  mort- 
gaged premises  mentioned  and  described  in  the  complaint  in  this  ac- 
tion, and  on  motion  of  D.  W.  Ostrander,  attorney  for  plaintiff. 

Ordered,  that  said  report  be  and  the  same  is  in  all  things  confirmed. 

And  it  is  further  ordered,  that  the  clerk  of  Ulster  county  enter  and 
docket  judgment  for  deficiency  in  favor  of  plaintiff  upon  said  report 
against  George  C.  Schoonuiaker  for  $625.25,  with  interest  from  June 
11,  1888,  and  that  plaintiff  have  execution  therefor. 

Judgment  for  Deficiency  on  Foreclosure. 

{Title  as  before.) 

The  report  of  0.  M.  Woolsey,  referee  appointed  to  sell  the  premises 
mentioned  in  the  judgment  in  the  above-entitled  action,  having  been 
filed  on  the  11th  day  of  June,  1888,  whereby  it  appears  that  the  pro- 
ceeds of  the  sale  were  insufficient  to  pay  the  amounts  directed  to  be 
paid  in  and  by  said  judgment,  and  that  there  is  due  from  the  defend- 
ant George  C.  Schoonmaker  to  the  plaintiff  for  such  deficiency  the 
sum  of  $625.25,  and  interest  from  June  11,  1888,  and  the  said  report 
of  sale  having  been  duly  confirmed  by  an  order  of  this  court  entered 
August  1,  1888  : 

Now,  on  motion  of  D.  W.  Ostrander,  attorney  for  plaintiff,  it  is  ad- 
judged that  the  plaintiff  recover  against  the  said  defendant  George  C. 
Schoonmaker  the  said  sum  of  $625.25,  with  interest  from  June  11, 

1888. 

Israel  Snyder, 

Deputy  Clerk. 
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Motion  to  set  aside  judgment.  —  Defendant's  motion  to  set  a  judg- 
ment in  foreclosure  abide  will  not  be  granted  as  a  favor,  where  he 
shows  no  defense  or  merits,  but  relies  on  merely  technical  irregular! 
ties.  White  v.  Coulter,  1  Hun,  357  ;  reversed  in  part,  59  N".  Y. 
629,  without  passing  on  this  point.  Where,  after  judgment  in  fore- 
closure, the  debtor  paid  large  sums  to  plaintiffs'  attorney,  who  divided 
them  with  one  of  the  plaintiffs,  who  were  trustees,  without  the  knowl- 
edge of  the  others,  the  trust  fund  receiving  no  moneys,  held,  that  the 
judgment  should  not  be  set  aside  or  leave  given  to  put  in  a  supple- 
mental answer  setting  up  usury,  nor  should  credit  be  given  on  the 
judgment.     Stout  v.  Rider,  12  Hun,  574. 

In  case  of  railroad  mortgage,  where  motion  was  made  to  vacate 
judgment  on  ground  it  was  more  favorable  to  plaintiff  than  was 
asked  in  the  complaint,  it  was  denied.  Peck  v.  N.  Y.  o&  N.  J.  R. 
R.  Co.,  85  E".  Y.  246  ;  dismissing  appeal  from  22  Hun,  129.  But  a 
tenant  of  the  mortgagor  may  be  allowed  to  come  in  and  defend  on 
the  ground,  after  judgment  and  sale,  that  the  mortgagor  is  the  real 
owner  of  the  mortgage,  and  the  action  is  merely  brought  to  dispos- 
sess such  tenant.  Read  v.  Stokes,  5  Week.  Dig.  438.  As  to  all 
provisions  relating  to  sale  of  the  mortgaged  premises,  and  as  to  a 
motion  for  resale,  see  §  1678.  As  to  the  proper  practice  where  a  sub- 
stituted service  on  an  infant  was  irregularly  made,  see  Woody.  Kroll, 
43  Hun,  328.  Failure  to  publish  notice  of  postponement  of  sale, 
pursuant  to  section  1678,  is  a  mere  irregularity,  and  does  not  con- 
stitute a  jurisdictional  defect ;  it  is  ground  for  setting  aside  the  sale 
upon  seasonable  application  by  a  party  to  the  suit,  but  is  not  avail- 
able to  a  purchaser  two  years  after  confirmation  of  the  sale,  no  ob- 
jection having  been  made  by  any  of  the  parties  to  the  action.  Bech- 
■stein  V.  Schultz,  45  Hun,  191.  Where  the  sole  plaintiff  dies  after 
the  report  of  the  referee  as  to  amount  due,  the  entry  of  judgment 
thereafter  in  the  name  of  the  original  plaintiff,  and  a  sale  without 
revivor  by  the  personal  representatives,  are  mere  irregularities  which 
will  not  defeat  the  title  of  the  purchaser.  Smith  v.  Joyce,  11  Civ. 
Pro.  R.  257,  citing  Harrison  v.  Simons,  3  Edw.  Ch.  416 ;  Lynde 
V.  O'Donnell,  21  How.  34 ;  Hays  v.  Thomas,  56  N.  Y.  522.  See, 
also,  Minthorne  v.  Tompkins,  2  Paige,  102  ;  Goelet  v.  Lansing,  6 
Johns.  Oh.  75,  as  to  irregularities  in  sale  and  their  effect.  Failure 
to  appoint  a  guardian  ad  litem  for  an  infant  defendant  in  foreclosure 
is  an  irregularity,  but  a  judgment  taken  is  voidable,  not  void.  It 
may  be  opened  on  timely  application,  but  the  right  will  be  lost  by 
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laches.     Feitner  v.  Iloeger,  15  State  Eep.  376,  citing  McMurrafif 
V.  McMurray,  66  N.  T.  175. 

When  leave  of  court  necessary  to  bring  action. —  The  provisions 
of  tlie  Code  were  intended  to  control  the  remedy  in  such  cases 
(citing  §  1628)  within  the  territorial  hmits  of  the  State,  and  have 
'no  extra-territorial  force.  Mutual  Life  Ins.  Co.  v.  Smith,  7  State 
Eep.  22.  The  mortgagee  must  exhaust  his  remedy  in  his  action  of 
foreclosure,  before  he  can  be  allowed  his  suit  at  law,  after  he  has 
brought  such  an  action.  Nichols  v.  Smith,  42  Barb.  381.  The 
provision  contained  in  section  1628  applies  only  to  the  holder  of  the 
mortgage,  it  does  not  apply  to  an  action  by  a  mortgagor;  who,  be- 
fore foreclosure,  has  conveyed  to  a  grantee,  who  assumed  the  mort- 
gage, in  which  action  the  grantor  sues  the  grantee  for  the  amount 
of  the  deficiency  he  has  been  held  to  pay.  Gomstock  v.  DroKaUy 
71  N.  Y.  9 ;  Campbell  v.  Smith,  id.  26.  Leave  to  prosecute 
both  remedies  is  only  given  in  extraordinary  cases.  Engle  v.  TJn- 
derhill,  3  Edw.  Ch.  249.  Such  leave  was  properly  granted 
where  mistake  or  inadvertence  was  shown.  Kane  v.  Prentice,  13 
Week.  Dig.  361.  Where  the  second  mortgagee  was  not  a  party  to 
the  foreclosure,  a  second  foreclosure  was  allowed  to  be  brought  by 
the  purchaser  under  the  sale,  and  by  the  holder  of  a  mortgage  made 
by  such  purchaser.  Franhlyn  v.  Hay  ward,  61  How.  43.  A  com- 
plaint in  an  action  against  a  person  who  has  assumed  payment  of  a 
bond  and  mortgage,  for  deficiency  after  judgment,  is  not  demur- 
rable upon  the  ground  that  leave  to  sue  was  obtained  after  the  com- 
mencement of  the  action,  such  leave  being  without  prejudice  to  pro- 
ceedings already  had.  Earl  v.  David,  20  Hun,  527 ;  afiirmed,  86 
N.  Y.  634.  Where  leave  of  the  court  is  necessary,  a  legal  or 
equitable  defense  will  not  be  allowed  to  defeat  the  application 
unless  it  is  substantially  free  from  controversy.  If  there  is  a  con- 
troversy it  must  be  upon  the  trial  of  the  action.  In  re  Hallenbarton, 
1  Law  Bull.  12.  An  application  during  or  after  foreclosure  for 
leave  to  sue  persons  not  made  parties,  should  be  denied  if  the  course 
of  the  creditor,  in  delaying  the  enforcement  of  the  mortgage,  ren- 
ders the  enforcement  of  personal  liability  inequitable.  Apphcation 
refused  for  leave  to  sue  the  personal  representatives  and  next  of  kin 
of  a  deceased  grantor,  who  were  not  parties  to  the  foreclosure.  Mat- 
ter of  Collins,  17  Hun,  289.  Leave  to  bring  suit  for  a  deficiency 
may  be  granted  nunc  pro  tunc,  upon  such  terms  as  are  equitable, 
where  the  plaintifE  has  sued  without  first  obtaining  leave.  Earl  v. 
David,  20  Hun,  527 ;  86  JST.  Y.  634 ;  McKenan  v.  Bobinso?i,  20 
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Hun,  289  ;  84  IS".  Y.  105.  If  in  a  suit  against  the  mortgagor,  and 
the  executor  of  a  grantee  of  a  portion  of  the  premises,  no  judgment 
for  a  deficiency  is  claimed  against  the  latter,  a  separate  action  will 
not  lie  against  him  therefor  without  special  leave  of  the  court. 
Schofield  V.  Doscher,  10  Hun,  582 ;  72  IST.  Y.  491.  An  action  upon 
guaranty  of  the  mortgage  is  within  the  provision,  and,  in  the  ab- 
sence of  authority  from  the  court,  the  action  is  not  maintainable. 
Kernan  v.  Frazier,  23  Alb.  L.  J.  255.  The  court  may,  in  its  dis- 
cretion, grant  or  refuse  leave  to  bring  an  action  at  law  to  recover  a 
deficiency  arising  on  a  sale  in  a  judgment  of  foreclosure,  in  which 
no  provision  was  made  as  to  a  deficiency.  Where  the  mortgagee  has 
voluntarily  refrained  from  asking  a  judgment  for  a  deficiency,  some 
satisfactory  reason  should  be  given  for  permitting  him  to  bring  a 
separate  action.  Equitaihle  Life  Assur.  Society  v.  Stevens,  63  N.  Y. 
341.  It  is  proper  to  allow  suit  to  be  brought  against  one  who  was  a 
non-resident  at  time  of  foreclosure.  Bartlett  v.  McNeil,  60  N.  Y. 
53.  Permission  to  sue  should  be  alleged  or  at  least  proved.  8cho 
field  V.  Doscher,  72  N.  Y.  491.  Leave  of  the  court  is  not  neces- 
sary where  the  foreclosure  is  by  advertisement.  Bush  v.  RoHbins, 
23  Week.  Dig.  405. 

The  complaint  should  contain  a  distinct  averment,  in  the  terms  of 
the  statute,  that  no  proceedings  have  been  had  at  law  for  the  recov- 
ery of  the  debt,  or  any  part  thereof;  or,  if  such  proceedings  have 
been  instituted,  what  they  were  and  against  whom.  Patterson  v. 
Powers,  4  Paige,  549.  Where  the  complaint  stated  that  no  pro- 
ceedings had  been  had  at  law  to  recover  the  amount  due  on  the  bond 
and  mortgage,  and  defendants  pleaded  a  judgment  which  plaintiff 
held  against  them  as  being  no  part  of  the  debt  secured  by  the  bond 
and  mortgage,  and  the  testimon}-  sustained  the  plea;  Iield  a  fatal  ob- 
jection, but  plaintiff  allowed  to  amend  if  he  had  exhausted  his  rem- 
edy at  law.     Lovett  v.  German  Reformed  Church,  12  Barb.  67. 

If  the  complaint  shows  that  the  plaintiff  has  obtained  a  judgment 
for  the  debt,  but  does  not  show  that  he  has  exhausted  his  remedy 
upon  it,  the  defendant  may  demur  to  the  complaint ;  or,  if  the  fact 
does  not  appear  upon  the  face  of  the  complaint,  he  may  raise  his  ob- 
jection by  answer.  North  River  BanTc  v.  Rogers,  8  Paige,  648 ; 
Shufelt  V.  Shufelt,  9  id.  137 ;  Lovett  v.  German  Reformed  Church,  12 
Barb.  67.  The  provision  applies  not  only  to  proceedings  against  the 
original  mortgagor,  but  applies  where  judgment  has  been  obtained 
upon  a  security  given  by  a  third  party.  Patterson  v.  Powers,  4 
Paige,  549. 
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Rtjle  63.  — Mortgage  and  Assignments  to  be  Filed  or  Recorded  before 
Conveyance  —  Expense  Allowed  in  Costs. — Whenever  a  sheriff  or  referee 
sells  mortgaged  premises,  under  a  decree  or  order,  or  judgment  of  the  court,  it 
shall  be  the  duty  of  the  plaintiff,  before  a  deed  is  executed  to  the  purchaser,  to 
file  such  mortgage  and  any  assignment  thereof  in  the  office  of  the  clerk,  unless 
such  mortgage  and  assignments  have  been  duly  proved  or  acknowledged,  so  as  to 
entitle  the  same  to  be  recorded;  in  which  case,  if  it  has  not  been  already  done, 
it  shall  be  the  duty  of  the  plaintiff  to  cause  the  same  to  be  recorded,  at  full 
length,  in  the  county  or  counties  where  the  lands  so  sold  are  situated,  before  a 
deed  is  executed  to  the  purchaser  on  the  sale ;  the  expense  of  which  filing  or 
recording,  and  the  entry  thereof,  shall  be  allowed  in  the  taxation  of  costs;  and, 
if  filed  with  the  clerk,  he  shall  enter  in  the  minutes  the  filing  of  such  mortgage 
and  assignments,  and  the  time  of  filing.  But  this  rule  shall  not  extend  to  any 
case  where  the  mortgage  or  assignments  appear,  by  the  pleadings  or  proof  in  the 
suit  commenced  thereon,  to  have  been  lost  or  destroyed. 

Effect  of  final  judgment  and  conveyance.  —  The  deed  is  a  com- 
plete bar  to  tlie  equity  of  redemption.  Lansing  v.  Goelet,  9  Cow. 
346.  The  declaration  in  section  1632  that  the  conveyance  "  is  as 
valid  as  if  it  were  executed  by  the  mortgagor  and  mortgagee,  and  is 
an  entire  bar  against  each  of  them,"  was  not  intended  to  convey  any 
other  title  which  might  be  in  the  mortgagee  paramount  to  the  mort- 
gage foreclosed,  but  simply  for  the  purpose  of  conveying  the  mort- 
gagor's equity  of  redemption  and  an  entire  bar  as  to  the  mortgagee 
of  all  his  claim  under  that  mortgage.  Clements  v.  Griswold,  46 
Hun,  377.  A  foreclosui-e  sale  passes  the  title  of  each  and  every  of 
the  parties  to  the  suit,  and  the  deed  of  the  officer  making  the  sale  is 
as  effectual  as  if  the  mortgagor  and  mortgagee  had  united  in  a  deed 
of  the  property,  and  is  a  bar  against  all  the  parties  to  the  suit.  The 
title  passes  to  the  purchaser,  even  though  the  judgment  shoiild  be 
reversed  or  set  aside  for  error  or  irregularity  on  appeal.  Smith  v. 
Joyce,  25  Week.  Dig.  106  ;  Ray  nor  v.  Wilson,  6  Hill,  469;  Hening 
V.  Panett,  4  Daly,  543  ;  Clements  v.  Griswold,  46  Hun,  377 ;  Wood 
V.  Chapin,  13  N.  Y.  509  ;  Slatterly  v.  SchwannecTce,  44  Hun,  75. 
See  Seward  v.  Huntington,  94  N.  Y.  104 ;  Noonan  v.  Brennerman, 
8  State  Kep.  91;  Eolden  v.  Sackett,  12  Abb.  473;  DeForest  v. 
Farley,  62  J^.  Y.  628.  But  it  is  a  bar  only  as  against  parties  prop- 
erly made  parties  to  the  action,  and  does  not  bar  the  title  of  one  who 
has  paramount  title  to  the  mortgagor  and  mortgagee.  Lewis  v. 
Smith,  9  N.  Y.  502 ;  Payn  v.  Grant,  23  Hun,  134 ;  Ocumhaugh  v. 
Wing,  12  Week.  Dig.  566 ;  Merchants'  Bank  v.  Thompson,  55  N. 
Y.  7 ;  Rathbone  v.  Hooney,  58  id.  463 ;  Emigrant  Industrial  Bank 
V.  Goldman,  75  id.  127;  Frost  v.  Coon,  39  id.  428.  The  master's 
deed  may  be  construed  as  a  release  by  the  mortgagor  of  the  equity 
of  redemption.     Packer  v.  R.  c&  S.  R.  R.  Co.,  17  N.  Y.  283. 
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The  efiect  of  the  foreclosure  deed,  as  determined  by  statute,  is  to 
vest  ia  the  purchaser  the  entire  interest  and  estate  of  the  mortgagor 
and  mortgagee,  as  it  existed  at  the  date  of  the  mortgage,  and  unaf- 
fected by  the  subsequent  conveyances  or  incumbrances  of  the  mort- 
gagor. Rector  of  Christ  Church  v.  Hack,  03  JST.  Y.  488.  The 
purchaser  takes  the  title  of  the  mortgagor  at  the  date  of  the  mort- 
gage, and  if  his  title  is  a  mere  equity,  that  is  all  that  is  transferred. 
Stewart  v.  Hutchinson,  29  IIow.  181.  The  master  can  only  convey 
what  is  included  in  the  decree.  Laverty  v.  Moore,  33  N.  Y.  658. 
The  rents  of  the  mortgaged  premises  accruing  or  becoming  payable 
between  the  day  of  the  sale  and  the  time  when  the  purchaser  will 
be  entitled  to  the  possession  of  the  premises,  belong  to  the  owner 
of  the  equity  and  not  to  the  purchaser  at  the  sale.  Astor  v.  Turner^ 
11  Paige,  436.  A  mortgage  executed  by  a  grantee  holding  under 
an  unrecorded  deed,  of  which  mortgage  an  assignment  to  one  not  a 
party  has  been  recorded  before  filing  the  lis  pendens,  is  cut  off  by  a 
foi'eclosure  of  a  prior  mortgage.  Kipp  v.  Brandt,  49  How.  358. 
The  foreclosure  is  binding  on  an  assignee  in  bankruptcy  who  has 
notice  of  the  action  pending  against  his  assignor.  Cleveland  v.  Boerum, 
24  N.  Y.  613.  When  a  mortgage  was  foreclosed  without  joining 
the  holder  of  a  subsequent  mortgage  on  the  same  premises,  whose 
title  appeared  of  record,  and  on  the  sale  under  foreclosure  the  first 
mortgagee  purchased  the  property  and  received  the  rent  and  profits, 
it  was  held,  as  to  the  second  mortgage,  he  merely  became  mortgagee 
in  possession,  and  was  liable  to  account  for  the  rents  and  profits,  and 
that  the  utmost  effect  of  the  foreclosure  and  sale  was  to  transfer  the 
equity  of  redemption  from  the  mortgagor  to  the  plaintiff  in  the 
action.    Welch  v.  Rutgers  Fire  Ins.  Co.,  13  Abb.  33. 

Where  the  holder  of  the  prior  mortgage  forecloses  and  bids  in  the 
premises,  the  presumption  is  that  he  bids  to  the  value  of  the  equity 
of  redemption  only,  and  he  must  be  deemed  to  hold  the  premises  as 
a  fund  for  the  payment  of  the  first  mortgage.  Matthews  v.  AiJcin, 
1  N.  Y.  595.  A  subsequent  mortgagee  is  cut  off  where  made  a 
party,  though  his  mortgage  was  not  paid  from  the  proceeds,  though 
they  were  sufficient.  Wood  v.  McClughan,  2  Hun,  150.  A  fore- 
closure by  judgment  is  wholly  inoperative  as  to  an  existing  judg- 
ment creditor  not  a  party  to  the  suit.  It  seems  that  a  judgment 
creditor  who  has  not  made  his  lien  specific  by  a  sale  of  the  land  is 
entitled  to  redeem  from  a  mortgagee  in  possession  under  a  foreclos- 
ure to  which  such  judgment  creditor  was  not  a  party.  Brainard  v. 
Cooper,   10  N.  Y.  356  ;   Reynolds  v.  Parh,  53  id.  36.     Where  a 
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senior  mortgagee  has  foreclosed  without  making  a  junior  mortgagee 
a  party  to  such  foreclosure  suit,  the  junior  mortgagee  may  redeem 
by  paying  the  mortgage  debt,  principal  and  interest,  without  paying 
the  costs  of  the  previous  foreclosure.  A  person  is  not  affected  by  a 
foreclosure  suit  to  which  he  is  not  a  party,  and  stands  in  the  same 
relation  to  it  as  if  there  had  been  no  suit.  Oage  v.  Brewster,  31  T\ . 
Y.  218;  Messinger  v.  Messinger,  12  Week.  Dig.  368;  appeal  dis- 
missed, 89  N.  Y.  604.  A  purchaser  at  a  tax  sale  is  not  affected  by 
foreclosure  of  a  subsequent  mortgage  in  an  action  to  which  he  was 
not  a  party.  Becker  v.  Howard^  66  IsT.  Y.  6.  A  foreclosure  is  void 
as  to  the  owner  of  half  the  equity  of  redemption  in  the  mortgaged 
premises,  who  was  not  made  a  party.  Sohriver  v.  Schriver,  86  K. 
Y.  5Y5. 

A  purchaser  at  a  foreclosure  sale  under  a  mortgage  made  by  the 
husband  and  wife  where  the  wife  was  not  a  party  to  the  suit  acquires 
the  property  incumbered  by  a  contingent  dower  interest,  and  an 
assignment  of  mortgage  so  far  as  unforeclosed  upon  such  interest. 
Boss  V.  Boardman,  22  Hun,  527.  If  the  proceedings  are  irregular, 
the  purchasers  acquire  the  interest  of  the  owner  of  the  equity  and 
persons  having  incumbrances  who  are  parties.  Yroom  v.  Bitmas,  4 
Paige,  531 ;  Vanderliemp  v.  Sheldon,  11  id.  28 ;  SevMrd  v.  Hunt- 
ington, 94  N.  Y.  104.  As  to  persons  having  liens  who  are  not 
parties,  he  acquires  the  rights  of  an  assignee  of  the  mortgagee. 
Gage  Y.  Brewster,  31N.  Y.  218;  Reynor  v.  Selmes,  52  id.  579; 
Winslow  V.  Clarh,  47  id.  261  ;  Bunning  v.  Fisher,  20  Hun,  178. 
When  one  who  holds  an  assigned  mortgage  as  collateral  security 
makes  tlie  assignor  and  mortgagee  parties  under  the  general  allega- 
tion of  interest,  all  their  rights  are  cut  off  by  a  sale.  Bloomer  v. 
Siurges,  58  N.  Y.  168.  As  to  the  effect  of  a  decree  in  peculiar  cases, 
see  Barvin  v.  Hatfield,  4  Sandf .  168 ;  Weeks  v.  Tomes,  16  Hun, 
349;  aifirmed,  76  IST.  Y.  601;  Fuller  v.  Scribner,  id.  190.  A 
title  derived  from  a  foreclosure  sale  is  not  defective  for  failure  to 
record  an  assignment  of  the  mortgage  to  the  party  who  foreclosed, 
for  an  assignment  may  be  made  by  delivery  only,  and  the  judgment 
of  the  court  is  conclusive  that  there  was  such  delivery.  Fryer  v. 
Rockefeller,  63  N.  Y.  268.  If  for  any  reason  the  title  of  the  mort- 
gagor is  not  subject  to  a  prior  mortgage,  the  purchaser's  is  equally 
free.     Wesibrook  v.  Gleason,  79  IST.  Y.  23. 

One  who  took  an  absolute  deed  as  security  for  advances,  and  by 
arrangement  took  possession  and  appropriated  the  rents  and  profits 
which  should  have  been  applied  to  the  mortgage,  and  on  foreclosure 
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bought  in  the  premises,  held,  a  trustee  in  his  own  wrong,  and  that 
the  debtor  was  entitled  to  redeem,  even  though  the  debtor  did  not 
-defend.  Bennett  v.  Austin,  81  N.  Y.  308.  Upon  the  foreclosure 
of  a  mortgage  which  contained  no  covenants,  it  was  held  that  the 
relation  of  mortgagor  and  mortgagee  was  extinguished  by  the  sale, 
and  the  latter,  being  thereafter  under  no  duty  to  protect  the  title, 
might  thereafter  obtain  an  outstanding  and  paramount  title  to  the 
premises.  Jackson  v.  Littell,  56  N.  Y.  108.  A  mortgagee  who 
purchased  at  a  foreclosure  sale,  fraudulent  as  to  infant  owners,  will 
be  charged  as  a  mortgagee  in  possession  if  he  was  privy  to  the  fraud. 
McMurray  v.  MoMurray,  66  N.  Y.  175.  The  rules  regulating  the 
sale,  and  rights  and  liability  of  the  purchaser  are  discussed  under 
section  1678,  and  as  to  obtaining  possession  after  sale,  under  section 
1675.  Where  an  assignee  in  bankruptcy,  who  held  an  interest  as 
such,  was  a  party  to  a  foreclosure  as  an  individual,  the  complaint 
containing  the  usual  allegation,  that  he  had  or  claimed  an  interest 
in  the  premises,  held,  that  the  judgment  foreclosed  the  interest  he 
had  as  assignee  in  bankruptcy.  Landon  v.  Townshend,  44  Hun, 
561. 

Costs. —  If  a  tender  is  made  before  judgment  either  party  may 
apply  to  the  court  to  fix  the  amount  of  costs.  Barlow  v.  Cleveland, 
16  How.  364;  Pratt  v.  Ramsdell,\A.  59;  Stevens  v.  Veriane,  2 
Lans.  90  ;  Morris  v.  Wheeler,  45  IST.  Y.  708.  It  has  been  held  that 
the  provision  of  the  Code  relating  to  tender  does  not  apply  to  equity 
cases.  N.  Y.  Fire,  etc.,  Co.  v.  Burrell,  9  How.  398.  But  the 
costs  must  be  tendered  to  avail  defendant  in  an  answer  of  tender. 
Eaton  V.  Wells,  82  N.  Y.  576.  It  is  said  tender  does  not  cut  off 
the  right  to  an  allowance.  Astor  v.  Palache,  49  How.  231.  See  9 
How.  398,  supra.  An  offer  of  judgment  may  be  made,  as  in  any 
■other  action,  in  a  foreclosure  case,  where  judgment  is  asked  for  defi- 
ciency. Bathgate  v.  HasTcin,  63  N.  Y.  261.  See,  however,  Pen- 
field  V.  James,  56  N.  Y.  659.  Costs  are  in  the  discretion  of  the 
court  under  section  3230.  Reimer  v.  Pederick,  4  Week.  Dig.  230; 
Church  V.  JTid,  3  Hun,  254 ;  lessee  v.  Ellis,  13  id.  657 ;  Morris 
V.  Wheeler,  45  IST.  Y.  708 ;  JVewcomh  v.  Rale,  12  Abb.  N.  C.  338. 
One  who  unreasonably  defends  may  be  charged  with  costs. 
O^Hara  v.  Brophy,  24  How.  379 ;  Barker  v.  Burton,  67 
Barb.  458 ;  Gallagher  v.  Egan,  2  Sandf.  742 ;  Jones  v.  Phelps, 
2  Barb.  Ch.  360.  And  costs  will  ordinarily  be  granted  to  the 
mortgagee  out  of  the  fund.  Slee  v.  Manhattan  Co.,  1  Paige, 
■48 ;    Vroom  v.  Pitmas,  4  id.  526 ;    Boyd  v.  Podge,   10  id.  42 ; 
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Chamberlain  v.  Dempsey,  36  N.  Y.  144.  "Wliere  one  has  been  made 
a  defendant  improperly  he  may  have  costs  against  plaintiflE.  Nelson 
V.  Montgomery,  1  Edw.  657 ;  Millaudon  v.  Brugiere,  11  Paige, 
163 ;  Rosa  v.  Jenkins,  31  Hiin,  384.  It  is  not  error  to  allow  cofts 
in  foreclosure  cases  to  defendants  who  are  successful  in  defeating  a 
judgment  for  deficiency,  or  in  reducing  the  amount  claimed  to  be 
due  upon  the  mortgage.  Bockes  v.  Hathorn,  17  Hun,  87.  But  the 
court  will  not  impose  costs  where  parties  intervene  for  good  cause, 
although  unsuceefisful.  West  v.  West,  etc.,  Co.,  7  State  Eep.  386. 
Although  costs  in  actions  of  foreclosure  are  in  the  discretion  of  the 
court,  yet  if  it  appears  that  such  discretion  has  been  exercised  under 
an  erroneous  view  of  the  law  affecting  the  rights  of  the  parties,  it  is 
the  duty  of  the  appellate  court  to  correct  the  error.  Morris  v. 
Wheeler,  45  N.  Y.  708.  The  plaintiff  is  entitled,  as  a  matter  of 
right,  to  the  percentages  given  by  section  3252  of  the  Code.  Hunt 
v.  Middlebrook,  14  How.  300.  But  they  are  not  taxable  to  defend- 
ant. Downing  v.  Marshall,  37  N.  Y.  380;  Williams  v.  Hernon^ 
13  Abb.  297. 

It  is  held  in  Rosa  v.  Jenkins,  31  Hun,  384,  and  G' Neil  v.  Gray, 
39  id.  566,  that  only  two  and  a  half  per  cent  extra  allowance  can  be 
given  in  foreclosure.  It  was  so  held  under  the  old  Code  in 
Hunt  v.  Chapman,  62  N.  Y.  333 ;  Smythe  v.  Rowe,  Abb.  Ann- 
Dig.,  1882,  p.  111.  But  see  Bockes  v.  Hathorn,  17  Him,  87.  The 
allowance  may  be  made  on  application  for  judgment,  and  special  no- 
tice is  not  necessary.  Walsh  v.  Weidenfield,  3  Daly,  334.  Allow- 
ance should  not  be  granted  before  amount  due  is  computed. 
Citisens'  Savings  Bank  v.  Bauch,  17  State  Eep.  79.  An  allowam  e 
may  be  made  on  final  judgment  on  demurrer.  McDonald  v.  Mnl- 
lory,  46  Super.  Ct.  58 ;  De  Stuckle  v.  Tehuantepec  R.  R.  Co , 
30  Hun,  34.  As  to  amount  of  costs  which  may  be  taxed  on  default, 
see  Armstrong  v.  Murdock,  17  Alb.  L.  J.  429.  A  defendant 
against  whom  no  demand  is  made  for  a  personal  judgment,  is  not 
allowed  costs.  McRoberts  v.  Pooley,  12  State  Eep.  107.  The  fol- 
lowing portion  of  section  3252  regulates  the  percentages  to  be 
allowed,  where  only  a  portion  of  the  mortgage  debt  is  due. 

In  an  action  to  foreclose  a  mortgage  upon  real  propeiS,;,  wbere  a  part  of  the 
mortgage  debt  is  not  due,  if  the  final  judgment  directs  tkb  oale  of  the  wnole  prop- 
erty, as  prescribed  in  section  1637  of  this  act,  the  percentafjes,  specified  in  this 
section,  must  be  computed  upon  the  whole  sum  unpam  upon  the  mortgage. 
But  if  it  directs  the  sale  of  a  part  only,  as  prescribea  m  section  1686  of  this  act. 
they  must  be  computed  upon  the  sum  actually  due;  and  if  tlie  court  thereafter 
grants  an  order,  directing  the  sale  of  the  remaiuiier,  or  a  part  thereof,  tUe  per. 
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centages  must  be  computed  upon  the  amount  then  due;  but  the  aggregate  of  the 
percentages  shall  not  exceed  the  sum  which  would  have  been  allowed,  if  the  en- 
tire sum  secured  by  the  mortgage  had  been  due,  when  final  j  udgment  was  rendered. 

The  surplus, 

§  1633.  If  there  is  any  surplus  of  the  proceeds  of  the  sale,  after  paying  the  ex- 
penses of  the  sale,  and  satisfying  the  mortgage  debt  and  the  costs  of  the  action, 
it  must  be  paid  into  court,  for  the  use  of  the  person  or  persons  entitled  thereto. 
If  any  part  of  the  surplus  remains  in  court  for  the  period  of  three  months,  the 
court  must,  if  no  application  has  been  made  therefor,  and  may,  if  an  applicatioa 
therefor  is  pending,  direct  it  to  be  invested  at  interest,  for  the  benefit  of  the  per- 
son or  persons  entitled  thereto,  to  be  paid  upon  the  direction  of  the  court. 

Where  a  person  has  an  equitable  lien  on  tiie  surplus,  his  proper 
course  is  to  give  notice  to  the  master  who  makes  the  sale,  or  to  tile 
it  with  the  clerk,  or,  if  a  referee  has  been  appointed,  he  should  pre- 
sent his  claim  to  the  referee.  DeRuyter  v.  Trustees  of  St.  Peter's 
Churoh,  2  Barb.  Ch.  555.  But  it  is  said  in  Husted  v.  Dakin,  17 
Abb.  137,  and  King  v.  West,  10  How.  333,  that  as  the  rule  now 
stands,  the  liens  referred  to  are  those  which  subject  the  estate  to  be 
sold  without  further  intervention  of  the  court,  and  that  claims,  how- 
ever equitable,  which  have  not  matured  into  liens  cannot  be  consid- 
ered. See  Mutual  Life  Ins.  Co.  v.  Bowen,  47  Barb.  618.  See  the 
latter  case  questioned  in  Bergen  v.  Carman,  79  N.  Y.  146,  holding 
that,  where  a  reference  is  ordered  as  to  surplus  moneys,  a  lien  may  be 
attacked  on  the  ground  of  fraud,  and  it  matters  not,  whether  the  ac- 
tion is  partition  or  foreclosure;  that  this  is  the  most  convenient 
method  for  the  disposition  of  claims  in  such  cases.  Citing  Schafer 
V.  Eeilly,  50  IST.  Y.  61 ;  Halstead  v.  Balstead,  55  id.  442 ;  McRob- 
erts  V.  Pooley,  12  Civ.  Pro.  K.  139 ;  Fliess  v.  Buckley,  90  IST.  Y. 
288.  The  rights  and  equities  of  the  lienholders  or  claimants  are  be- 
fore the  court,  and  as  much  the  object  of  its  care  as  those  of  the 
owner  of  the  mortgage  foreclosed.  DeForest  v.  Farley,  62  N.  Y.  628 ; 
Beekman  v.  Gihbs,  8  Paige,  511 ;  Tator  v.  Adams,  20  Hun,  131 ; 
Livingston  v.  Mildrum,  19  N".  Y.  440.  Contra,  Metier  v.  Dooley, 
ILaw  Bull.  50  ;   Union  Dime  Savings  Bank  v.  Osley,  4  Hun,  657. 

The  surplus  of  moneys  derived  from  a  sale  under  foreclosure,, 
remaining  after  making  the  payments  demanded  in  the  judgment, 
belong  to  the  mortgagor  or  owner  of  the  equity  of  redemption,  and 
not  to  the  purchaser  on  the  foreclosure  sale.  Day  v.  Town  of  New 
Lots,  11  State  Rep.  361.  In  case  of  surplus  moneys  arising  on  sale 
of  lands  of  a  decedent,  they  should  be  distributed  ratably  among  all 
the  general  and  judgment  creditors  of  the  deceased  and,  in  such  case, 
a  general  creditor  has  a  right  to  be  heard.  Oerman  Savings  BanJt 
34 
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V.  Sharer,  25  Hun,  409 ;  Zouoks  v.  Van  Allen,  11  Abb.  (N.  S.)  427. 
See  §  2T98,  Code  Civ.  Pro. ;  also  White  v.  Foillon,  25  Hun,  69. 
And  creditors  must  be  paid  before  legatees.  Clarices  Case,  15  Abb. 
227.  Where  both  claimants  to  surplus  are  before  the  court,  a  final 
disposition  of  the  controversy  may  be  made.  Clarkson  v.  Skidmore, 
46  N.  Y.  297.  The  lien  of  an  attorney  on  a  fund  will  be  protected. 
Atlantic  Savings  Bank  v.  Hiler,  3  Hun,  209 ;  Atlantic  Savings 
Bank  v.  Hetterick,  5  T.  &  C.  239. 

The  liens  on  the  land  become  specific  liens  on  the  fund.  Living- 
ston V.  Mildrum,  19  N.  Y.  440;  Snyder  v.  Stafford,  11  Paige,  71 ; 
Clarkson  v.  Skidmore,  46  N.  Y.  297;  Matthews  v.  Duryea,  45 
Barb.  69 ;  aiBrmed,  4  Keyes,  525 ;  Blydenhurgh  v.  Northrup,  13 
How.  289  ;  Elinendorf\.  Lookwood,  4  Lans.  396 ;  Fliess  v.  Buckley, 
22  Hun,  551 ;  90  N.  Y.  286.  To  enable  a  creditor  to  enforce  his 
claim  on  the  surplus  moneys  he  must  have  a  lien  on  the  land  ;  the 
moneys  stand  in  the  place  of  the  land  for  purposes  of  distribution 
among  persons  having  vested  interests  or  liens  upon  the  land.  Spe- 
cific devisees  are,  therefore,  entitled  to  surplus  moneys  according  to 
their  respective  interests,  subject,  however,  to  any  legal  claim  thereon. 
A  simple  contract  debtor  cannot,  however,  claim  any  portion  of  the 
fund.  Delafield  v.  White,  19  Abb.  K  C.  104.  See  Short  v.  Bacon, 
99  IST.  Y.  275;  Dunning  v.  Ocean  National  Bank,  61  id.  497. 
The  proceeds  of  the  sale,  after  satisfying  the  mortgage  debt,  may  be 
said  to  stand  in  the  place  of  the  equity  of  redemption  to  those  who 
had  title  or  right  to  that,  or  a  lien  upon  it.  Jones  on  Mortgages,  vol. 
2,  §  1687.  But  a  claimant  who  was  not  a  party  is  not  entitled  to 
any  of  the  surplus.  Root  v.  Wheeler,  12  Abb.  294;  Mutual  Life 
Lns.  Co.  V.  Frucktnicht,  3  Abb.  N".  C.  135 ;  Winslow  v.  McCall,  32 
Barb.  241.  See  Koch  v.  Purcell,  47  Super.  Ct.  162.  The  moneys 
must  be  applied  to  the  liens  in  the  order  of  their  priority.  Averill 
V.  Loucks,  6  Barb.  470;  Peabody  v.  Roberts,  47  id.  91;  Freeman 
v.  Schroeder,  43  id.  618  ;  People  v.  Bergen,  53  N.  Y.  404.  Surplus 
money  arising  from  the  sale  of  real  estate  stands  in  the  place  of  the 
land  for  all  purposes  of  distribution  among  persons  having  vested 
interests  or  liens  in  the  land.  Therefore  the  devisees  of  a  mortgragor 
on  a  foreclosure  sale  are  entitled  to  the  whole  of  the  surplus  money 
accruing  to  their  respective  interests  under  the  will,  subject  to  other 
legal  claims  which  were  or  have  become  liens.  Delafield  v.  White, 
7  State  Rep.  301.  The  remedy  of  parties  having  a  lien  on  a  surplus 
is  by  motion  and  not  by  action,  and  except  where  the  surplus  is  dis- 
tributed by  the  Surrogate's  Court,  contract  creditors  are  not  in  a 
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position  to  assert  any  further  equitable  lien  against  monej^s  arising 
from  sale  of  a  decedent's  real  estate  than  they  would  have  been  if  he 
were  living.  Delafield  v.  White,  7  State  Rep.  301.  As  to  right  of 
party  entitled  to  surplus  moneys  to  bring  action  therefor,  see  Cope  v 
Wheeler,  41  N.  Y.  303  ;  Matthews  v.  Beryee,  45  Barb.  69  ;  Bevier  v. 
8choonmaker,  29  How.  411.  The  mortgagee,  if  he  holds  tlie  sur- 
plus, is  regarded  as  a  trustee  for  the  persons  entitled  thereto. 
Beeeker  v.  Graham,  2  Edw.  647;  People  v.  Ulster  Common  Pleas, 
18  Wend.  628.  It  is  held  in  Russell  v.  Duflon,  4  Lans.  399,  that  a 
mortgagee  who  received  a  surplus  from  tlie  purchaser  on  statutory 
foreclosure  is  liable  to  a  subsequent  judgment  creditor  for  the  balance 
of  the  surplus  after  deducting  amount  due,  but  interest  runs  only 
from  time  of  the  demand. 

Rights  of  parties  in  the  fund  are  not  affected  by  the  sale,  and  the 
court  will  apply  the  money  according  to  the  rights  of  the  parties  as 
they  existed  before  the  sale.  Astor  v.  Miller,  2  Paige,  68.  If 
there  be  judgment  liens  they  must  be  satisfied  before  the  owner  can 
claim  any  thing.  Eddy  v.  Smith,  13  Wend.  488.  As  to  the  rule 
where  mortgages  of  same  date  exist,  see  Eleventh  Ward  Savings 
Bank  v.  Hay,  55  How.  444;  Barber  v.  Cary,  11  Barb.  549.  It  is 
proper  for  the  plaintiff  to  prove  any  lien  subsequent  to  the  mortgage 
foreclosed.  Field  v.  Hawxhurst,  9  How.  75 ;  Beekman  Fire  In.s. 
Co.  V.  First  M.  F.  Church,  29  Barb.  658 ;  Mutual  Life  Ins.  Co.  v. 
Fruchtnicht,  3  Abb.  N.  C.  135.  It  is  the  duty  of  the  court  to  dis- 
tribute the  surplus  in  the  action ;  Mutual  Life  Ins.  Go.  v.  Bowen,  47 
Barb.  618 ;  and  the  authority  the  referee  is  entitled  to  exercise  for 
the  hearing  and  disposition  of  the  claims  is  as  extensive  as  the  claims 
themselves  and  the  legal  and  equitable  objection  that  can  be  made 
to  their  allowance.  Kingsland  v.  Chetwood,  39  Hun,  602 ;  Bowen 
V.  Kaughran,  1  State  Rep.  121 ;  Snedeker  v.  SnedeJcer,  18  Hun, 
355.  Wherever  the  facts  would  warrant  the  filing  a  bill  in  equity 
to  declare  a  lien  on  a  fund,  a  referee  in  surplus  proceedings  may  hear 
and  determine  the  application  and  report  thereon.  Oromhie  v. 
Rosentook,  19  Abb.  N.  C.  312.  The  power  of  the  referee,  in 
determining  the  validity  of  a  claim,  is  not  confined  to  so  much 
thereof  as  will  exhaust  the  surplus,  but  his  determination  thereon 
is  conclusive  on  all  the  parties.  McRoberts  v.  Pooley,  12  Civ. 
Pro.  R.  139.  But  the  validity  of  a  judgment  cannot  be 
attacked  collaterally  in  the  proceeding,  except  on  grounds  of  juris 
diction.  White  v.  Bell,  73  E".  T.  256.  A  mortgage  to  secure 
future  indorsements,  if  recorded,  has  a  preference  over  subsequent 
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judgments  against  the  mortgagor,  as  well  for  indorsements  made  before 
the  judgments  as  after.  Aokerman  v.  Ilunsiker,  85  N.  Y.  43.  The 
court  should  make  such  an  order  as  while  producing  satisfaction  of 
plaintiff's  lien  will  best  protect  the  rights  and  equities  of  subsequent 
incumbrancers  of  every  nature.  Livingston  v.  Mildrum,  19  N".  Y. 
440.  "Where  one  dies  seized  of  real  estate,  incumbered  by  a  mort- 
gage, which  is  thereafter  foreclosed  and  the  lands  sold,  any  surplus 
arising  on  the  sale  is  to  be  regarded  as  realty,  and  goes  to  the  heirs 
or  devisees  and  not  to  an  administrator,  and  an  administrator  cannot 
maintain  an  action  to  recover  the  same,  and  this  is  so  although  the 
mortgage  provides  the  surplus  shall  be  paid  to  the  mortgagor,  his 
executors  or  administrators.  Dunning  v.  Ocean  National  Bank, 
61  N.  Y.  497.  See  Fliess  v.  Buckley,  22  Hun,  551 ;  American 
Life,  etc.,  Co.  v.  Van  Eps,  56  N.  Y.  601.  A  tenant  for  years  hfs 
an  equitable  interest  in  the  fund.  (Jlarkson  v.  Skidmore,  46  N.  Y. 
297.  Rent  in  arrears  may  be  ordered  paid  from  the  proceeds.  Cat- 
lin  V.  Grissler,  57  N.  Y.  363.  On  sale  of  a  lease  under  foreclosur?, 
ground  rent  in  arrear  should  be  paid  out  of  the  proceeds;  rents  that 
become  due  after  the  sale  should  be  paid  by  the  purchaser.  Holden 
V.  Sackett,  12  Abb.  473.  Where  persons  holding  prior  mortgages 
are  not  made  parties,  and  no  provision  is  made  as  to  them  in  the 
\  judgment,  the  sale  must  be  subject  to  such  mortgages,  and  no  por- 
tion of  the  proceeds  can  be  applied  in  payment  thereof.  Bache  v. 
Doscher,  67  N.  Y.  429. 

Where  a  bond  and  mortgage  are  assigned  as  collateral  for  a  loan, 
with  an  agreement,  on  the  part  of  the  lender,  that  he  will,  on  pay- 
ment of  the  mortgage,  pay  to  the  former  all  the  excess  of  the  prin- 
cipal over  and  above  the  amount  of  the  loan,  and  without  any  agree- 
ment as  to  a  foreclosure,  and  the  mortgage  is  foreclosed  by  the  lender 
without  making  the  borrower  a  party  thereto,  or  to  any  other  pi'o- 
ceedings  to  foreclose  him,  and  the  mortgage  premises  are  bid  in  by 
the  lender,  the  equitable  interest  which  the  borrower  had  in  the 
mortgage  attaches  to  the  land,  and  he  is  entitled  to  surplus  in  case 
of  sale  thereof  by  the  lender  for  more  than  the  amount  of  his  claim. 
Dalton  V.  Smith,  86  N.  Y.  176.  A  judgment  confessed  by  two 
members  of  a  firm  of  three,  for  a  partnership  debt,  has  a  priority  of 
lien  over  a  subsequent  judgment  recovered  against  all  three  parties 
Stevens  v.  Bank  of  Central  W.  Y.,  31  Barb.  290. 

A  subsequent  judgment  will  not  be  preferred  over  a  prior  unre- 
corded mortgage,  given  to  secure  future  advances  or  Kabilities,  unless 
there  has  been  a  fraudulent  intent  on  the  part  of  the  mortgagee  in 
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withholding  his  mortgage  from  record.  Thomas  v.  Kelsey,  30  Barb. 
268.  For  deterinination  of  right  to  surplus  on  complicated  state  of 
facts,  see  N.  Y.  Life  Ins.  and  Trust  Co.  v.  Vanderbilt,  12  Abb. 
458.  As  to  when  second  mortgagees  have  priority  over  judgment 
creditors  whose  judgments  are  prior  in  date  of  docket,  see  Tallman 
V.  Farley,  1  Barb.  280 ;  Cook  v.  Kraft,  3  Lans.  515 ;  Ray  v. 
Adams,  4  Hun,  332;  see,  also,  Oppenheimer  v.  Walker,  3  id. 
30.  In  case  a  mortgage  is  given  on  propertj',  while  a  judgment  is 
marked  reversed  on  appeal,  on  which  it  would  otherwise  be  a  lien, 
and  such  judgment  is  thereafter  restored  as  a  lien,  the  mortgage  is 
entitled  to  priority  of  payment  out  of  the  surplus  money  arising  out 
of  the  foreclosure  of  a  prior  mortgage.  Union  Dime  Savings  In- 
stitution V.  Duryea,  3  Hun,  210.  The  mortgage  first  recorded  is 
presumptively  the  prior  lien ;  but  this  presumption  may  be  over- 
come by  parol  proof.     Freeman  v.  Sohroeder,  43  Barb.  6 IS. 

Judgments  over  ten  years  old  are  not  liens  on  the  surplus.  Floyd 
V.  Glark,  2  Law  Bull.  36.  It  is  said  that  the  general  liens  of  judg- 
ment creditors  of  a  mortgagor  cannot,  in  equity,  prevail  against  prior 
equitable  claims  upon  the  specific  fund  as  unpaid  purchase-money. 
White  v.  Carpenter,  2  Barb.  217;  Arnold  v.  Patrick,  6  id.  310; 
Sweet  V.  Jacocks,  id.  355.  A  judgment  creditor,  who  has  pur- 
chased under  his  judgment,  is  entitled  to  the  surplus  arising  from  a 
'  sale,  under  a  prior  mortgage,  in  preference  to  a  junior  judgment 
creditor.  Shepard  v.  CNeil,  4  Barb.  125  ;  Snyder  v.  Stafford,  11 
Paige,  71.  A  vendee  of  land  who,  in  an  action  of  specific  performance, 
has  recovered  a  judgment  for  the  purchase-money  paid,  which  is 
adjudged  to  be  a  lien  on  the  surplus  arising  on  a  sale  on  a  prior 
mortgage,  from  the  time  of  filing  his  lis  pendens,  is  entitled  to 
priority  of  payment  of  his  judgment  out  of  such  surplus,  as  against 
a.  judgment  creditor  whose  judgment  was  recovered  after  the  filing 
of  such  lis  pendens,  but  he  is  not  entitled  to  interest  thereon  from 
the  time  of  such  filing.  H^ill  v.  Spratt,  1  Hun,  298.  Judgment 
creditors  are  entitled  to  payment  in  order  of  their  priority ;  but  if 
ttie  persons  against  whom  the  judgments  were  acquired  had  only  an 
equitable  interest  in  the  property,  they  acquire  no  lien  and  no  prior- 
ity. Purdy  V.  Doyle,  1  Paige,  558.  Where  a  transfer  is  set  aside 
as  fraudulent,  as  against  creditors,  a  mortgage  given  by  the  fraudu- 
lent transferee  in  consideration  of  the  transfer,  and  assigned  to  a  bo?ia 
fide  purchaser  for  value,  is,  as  between  the  parties  to  the  fraud  and 
the  creditors,  chargeable  wholly  to  the  former  ;  and  on  its  foreclos- 
ure, the  creditors  are  entitled  to  the   whole   surplus.     Smart   v. 
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Bement,  4  Abb.  Ct.  of  App.  Dec.  253.  See  Warden  v.  Browning, 
12  Hun,  497. 

A  lessee  of  the  equity  in  mortgaged  premises,  with  covenants,  has 
a  right  to  share  in  the  surplus  in  preference  to  the  lessor ;  this  right 
is  an  incumbrance  on  the  land  to  the  extent  of  the  lessor's  interest. 
Clarkson  v.  Skidmore,  46  N.  Y.  297 ;  Douglass  v.  Woodwo^'th,  51 
Barb.  79.  But  a  judgment  cuts  off  the  title  of  a  tenant  holding 
under  a  lease,  without  covenants  made  subsequent  to  the  mortgage, 
and  he  is  not  entitled  to  share  in  the  surplus.  Burr  v.  Stenton,  43 
N.  y.  462.  A  lessee  of  mortgaged  premises,  as  between  him  and 
the  owner,  is  entitled  to  any  surplus  arising  out  of  foreclosure  sale, 
up  to  the  loss  resulting  to  him  from  the  extinguishment  of  the  lease, 
which  is  the  value  of  the  use  of  the  premises  for  the  remainder  of 
his  time,  less  the  rents  reserved.  Larkin  v.  Misland,  100  N.  Y. 
212. 

A  general  lien  on  the  mortgaged  premises  will  be  preferred  to  a 
subsequent  specific  one,  where  the  holder  of  the  former  has  no  other 
fund  to  resort  to.  Mechanics'  Bank  v.  Edwards,  2  Barb.  545. 
As  to  right  to  sui-plus  under  mechanic's  lien  not  continued  by  the 
court,  after  expiration  of  one  year,  where  premises  are  foreclosed, 
see  Emigrant  Industrial,  etc..  Bank  v.  Goldman,  75  N.  Y.  127. 
It  is  held,  that  where  a  junior  mortgage  is  taken  as  collateral  for 
another  obligation,  that  the  mortgagee  was  not  entitled  to  receive 
his  debt  out  of  the  surplus,  without  first  exhausting  his  principal 
security.  Soule  v.  Ludlow,  3  Hun,  503.  One  who  has  taken  a 
mortgage  after  lis  pendens  filed,  has  a  right  to  be  heard,  although 
not  a  party.  Koch  v.  Purcell,  45  Super.  Ct.  162.  Where  the 
mortgagors  severally  own  separate  undivided  shares  in  the  property, 
and  one  is  simply  surety  for  the  other,  the  surety  has  a  right  to  have 
the  share  of  the  principal  sold  first,  if  enough  can  in  that  way  be  made 
to  pay  the  debt,  or  if  the  whole  has  been  sold,  and  a  surplus  pro- 
duced, to  have  such  surplus,  to  the  extent  of  his  undivided  interest, 
paid  to  him.  Erie  Co.  Savings  Bank  v.  Roop,  80  JST.  Y.  591.  A 
mortgagee  recovering  a  deficiency  judgment  against  a  mortgagor's 
administrators,  cannot  maintain  an  action  to  have  his  claim  dedlared 
a  lien  on  surplus  moneys,  on  foreclosure  of  mortgage  on  other 
lands  given  by  the  same  mortgagor  to  another  mortgagee;  his  remedy 
aside  from  that  against  the  personal  estate  of  the  decedent  is  by  ac- 
tion against  the  mortgagors,  heirs  or  devisees,  and  if  they  are  insolv- 
ent, the  court  may  direct  the  surplus  to  be  held  and  applied  to  the 
judgment.  Fliess  v.  BiiekUy,  24  Hun,  514 ;  90  N.  Y.  286.  Where  the 
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order  of  lien  is  as  follows :  The  first  mortgage  having  the  right  of  pri- 
ority over  the  second,  but  not  over  the  third,  the  second  having  right 
of  priority  over  the  third,  but  not  over  the  first,  and  the  third  having 
light  of  priority  over  the  first,  but  not  over  the  second,  set  apart  the 
amount  due  on  the  first,  from  the  remainder  pay  the  second,  apply 
the  portion  set  apart  as  due  on  the  first,  in  payment  of  the  third,  and 
if  this  is  not  sutficient  to  satisfy  it,  from  any  remainder  there  may  be, 
if  still  there  is  a  remainder,  apply  it  in  payment  of  the  first.  Bacon 
V.  Yan  Schoonhoven,  19  Hun,  158.  A  mortgage  was  made  for  the 
benefit  of  a  brother  on  two  tracts  of  land,  one  owned  by  himself  and 
his  sisters  as  tenants  in  common,  the  other  owned  by  himself  indi- 
vidaally,  a  judgment  was  afterward  obtained  against  him,  and  sub- 
sequently the  sisters  mortgaged  their  interest.  Held,  that  on  the 
foreclosure  of  the  first  mortgage,  the  mortgage  executed  by  the  sis- 
ters was  entitled  to  priority  in  the  surplus  money  over  the  judgment. 
Savings  BanTc  of  Utica  v.  Wood,  17  Hun,  133.  A  widow  is  not 
entitled  to  a  gross  sum  in  lieu  of  her  annuity,  as  a  matter  of  right, 
upon  distribution  of  surplus  moneys  by  the  surrogate.  Matter  of 
Zahrt,  94  N.  T.  605.  A  widow  is,  however,  entitled  to  dower  in 
surplus,  after  paying  incumbrances,  to  which  she  is  bound  to  con- 
tribute. If  the  husband  is  living,  one-third  must  be  invested  for 
her  during  their  joint  lives  ;  if  dead,  she  is  entitled  to  the  income  of 
one-third  for  life.  Denton  y.  Nanny,  8  Barb.  618;  Vartie  v.  Un- 
derwood, 18  id.  561 ;  Matthews  v.  Duryee,  4  Keyes,  525.  The 
claim  of  a  wife  of  a  mortgagor,  who  joined  in  the  execution  of  the 
mortgage,  for  the  value  of  her  right  of  dower  in  the  surplus,  is 
superior  to  claims  of  the  judgment  creditors  of  the  mortgagor,  not- 
withstanding a  provision  in  the  mortgage  for  the  return  of  the  sur- 
plus, if  any,  to  the  mortgagor,  his  heirs  or  assigns.  N.  Y.  Life 
Ins.  Co.  V.  Mayer,  19  Abb.  N.  C.  92,  citing  Mills  v.  Yan  Yoor. 
hies,  20  JiT.  T.  412 ;  Simar  v.  Canaday,  53  id.  298 ;  Aikman  v. 
Harsell,  98  id.  86.  Where  a  surplus  arises  upon  foreclosure  of  a  first 
mortgage  in  a  County  Court,  the  claims  thereon  of  a  second  mortgage, 
and  of  judgment  creditors  for  deficiency  on  foreclosui-e  of  other 
mortgages  by  the  same  mortgagor,  may  be  determined  in  County 
Court  before  the  referee,  and  an  action  cannot  be  maintained  for  that 
purpose.  I^liess  v.  Buckley,  90  N.  T.  286.  After  a  sale  under 
foreclosure  and  before  distribution  of  the  surplus,  one  who  had  a 
judgment  lien  at  the  time  of  sale  may  have  the  proceedings  opened, 
that  he  may  be  heard  on  his  right  to  share  in  the  surplus.  Citizens' 
Savings  Bank  v.  Yan  Tassell,  5  Law  Bull.  50.    Where  it  appears  that 


272  Action  to  Foeeolose  a  Mortgage. 

the  intent  in  executing  written  instruments  was  to  assign  shares 
of  surplus  moneys,  though  express  words  of  assignment  are  not 
used,  sueli  instruments  will  be  held  to  be  equitable  assignments  ;  tlie 
i'eferee  may  report  directly  in  favor  of  the  equitable  assignee.  Bowen 
\.  Kaughran,  1  State  Eep.  121.  A  judgment  creditor,  whose  lien 
has  been  suspended  upon  appeal,  does  not  lose  all  interest  in  surplus 
moneys  derived  from  lands  on  which  the  judgment  was  a  lien.  Emi- 
grant Industrial  Savings  Bank  v.  Lynch,  2  State  Eep.  124.  Where 
the  mortgage  of  a  defendant,  on  foreclosure  of  a  prior  mortgage,  is 
adjudged  to  be  prior  to  a  part  of  plaintiffs,  but  it  appears  that  it  is 
involved  and  questioned  in  another  action,  it  is  proper  that  distribu- 
tion await  the  result  of  such  litigation.  BuUyrnore  v.  Seward,  15 
Week.  Dig.  283.  Where  an  administrator  recovers  judgment  upon 
a  former  judgment  of  his  decedent,  it  is  no  answer  to  his  claim  for 
surplus,  that  the  judgment  was  sued  without  leave  of  the  court. 
German  Savings  Bank  v.  Carrington,  14  Week.  Dig.  475  ;  affirmed 
89  N.  Y.  632.  Where  the  plaintiff  has  purchased  the  interest  of 
creditors,  for  whose  benefit  a  junior  mortgage  has  been  executed, 
surplus  moneys  arising  on  the  sale,  under  a  prior  mortgage,  will  not 
be  directed  to  be  paid  into  court,  as  plaintiff  is  entitled  thereto,  and 
the  fund  would  only  be  burdened  with  payment  of  fees  and  com- 
missions. Hoffman  v.  Sullivan,  23  Week.  Dig.  311.  All  surplus 
moneys  must  be  paid  into  court,  and  their  distribution  is  regulated 
by  rules  of  the  Supreme  Court.  In  surplus  proceedings  on  foreclos- 
ure of  a  corporate  mortgage,  expenses  incurred  by  a  reorganization 
committee  may  be  adjusted,  and  a  claim  to  a  lien  therefor  deter- 
mined and  enforced.  Raht  v.  Attrill,  106  N.  T.  423 ;  modifying 
42  Hun,  414. 

Practice  on  Distribution  of  Surplus. 

EuxE  64. —  Application  for  Surplus  Moneys  —  Rbpbrencbs  —  Searches — 
Unsatisfied  Liens. — On  filing  the  report  of  the  sale,  any  party  to  the  suit,  or 
any  person  who  had  a  lien  on  the  mortgaged  premises  at  the  time  of  the  sale, 
upon  filing  with  the  clerk  where  the  report  of  sale  is  filed  a  notice,  stating  that  he 
is  entitled  to  such  surplus  moneys  or  some  part  thereof,  and  the  nature  and  extent 
of  his  claim,  may  have  an  order  of  reference,  to  ascertain  and  report  the  amount 
due  to  him,  or  to  any  other  person,  which  is  a  lien  upon  such  surplus  moneys,  and 
to  ascertain  the  priorities  of  the  several  liens  thereon;  to  the  end  that,  on  the  com- 
ing in  and  confirmation  of  the  report  on  such  reference,  such  further  order  may  be 
made  for  the  distribution  of  such  surplus  moneys  as  may  be  just.  The  referee 
shall,  in  all  cases,  be  selected  by  the  court.  The  owner  of  the  equity  of  redemp- 
tion, and  every  party  who  appeared  in  the  cause,  or  who  shall  have  filed  such 
notice  with  the  clerk,  previous  to  the  entry  of  the  order  of  reference,  shall  be 
entitled  to  service  of  a  notice  of  the  application  for  the  reference,  and  to  attend  on 
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such  reference,  and  to  the  usual  notices  of  subsequent  proceedings  relative  to  such 
surplus.  But  if  such  claimant  or  such  owner  has  not  appeared,  or  made  his  claim 
by  an  attorney  of  this  court,  the  notice  may  he  served  by  putting  the  same  into 
the  post-office,  directed  to  the  claimant  at  his  place  of  residence,  as  stated  in  the 
notice  of  his  claim,  and  upon  the  owner  in  such  manner  as  the  court  may  direct. 
All  official  searches  for  conveyances  or  incumbrances,  made  in  the  progress  of 
the  cause,  shall  be  filed  with  the  judgment-roll,  and  notice  of  the  hearing  shall 
be  given  to  any  person  having  or  appearing  to  have  an  unsatisfied  lien  on  the 
moneys,  in  such  manner  as  the  court  shall  direct;  and  the  party  moving  for  the 
reference  shall  show,  by  affidavit,  what  unsatisfied  liens  appear  by  such  official 
searches,  and  whether  any,  and  what  other  unsatisfied  liens  are  known  to  him  to 
exist. 

The  party  prosecuting  the  reference  must  produce  a  certificate  of 
the  clerk  with  whom  the  report  is  filed,  and  the  surplus  moneys 
deposited,  showing  that  no  notice  of  claim  to  such  surplus  was  an- 
nexed to  the  report  of  sale,  and  that  no  claim  to  the  same  has  been 
filed,  previous  to  the  order  of  reference,  or  if  claims  have  been  filed, 
stating  the  names  of  the  claimants,  and  of  their  solicitors,  if  any,  and 
of  their  place  of  residence.  Hulburt  v.  McKay,  8  Paige,  651.  An 
incumbrancer,  who  has  neglected  to  file  his  claim,  may  go  before  the 
referee  and  file  his  claim  before  him.  The  claims  must  be  verified, 
and  the  referee  may  examine  the  claimants  on  oath.  Id.  The  referee 
will  take  the  oath  required  by  section  1016,  and  the  testimony  of 
the  witness  should  be  signed  under  rule  30.  The  reference  is  one 
to  hear  and  determine,  subject  to  confirmation  by  the  court,  which 
has  ample  power  to  confirm,  set  aside,  or  to  refer  back  the  report,  but 
is  not  authorized  to  make  new  findings,  or  to  change  those  already 
made.  Mutual  Life  Ins.  Co.  v.  Anthony,  23  Week.  Dig.  427.  The 
referee  should  ascertain  by  the  proper  certificates  and  other  evidence, 
that  all  the  claimants  and  other  proper  parties  have  been  notified 
or  summoned  to  appear  before  him  on  such  reference,  and  the  fact 
that  such  certificate  and  other  evidence  was  produced  before  him 
should  be  stated  in  his  report.     Hulburt  v.  McKay,  8  Paige,  651. 

The  master's  report  on  a  reference  as  to  surplus  money  should 
show  that  the  parties  attended,  or  that  evidence  was  produced  to 
him  that  they  were  duly  summoned,  and  show  the  whole  amount  of 
the  surplus  moneys  and  who  is  entitled  thereto,  so  that  upon  Ins 
report  the  court  may  dispose  of  the  whole  fund.  Franklin  v.  Van 
Cott,  11  Paige,  129.  It  is  the  duty  of  a  person  having  a  lien  to  go 
before  the  master  upon  the  reference,  and  present  or  establish  his 
claim  there,  and  when  he  neglects  to  do  so  without  any  excuse  the 
■court  will  not  settle  his  right  to  surplus  moneys  on  petition.  De- 
Ruyter  v.  St.  Peter's  Church,  2  Barb.  Ch.  555.  The  reference  as 
35 
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to  liens  as  to  surplus  moneys  in  a  foreclosure  suit  is  not  a  mere  col- 
lateral reference,  but  is  a  direct  issue  necessarily  to  be  determined 
before  the  court  can  finally  and  completely  administer  the  fund 
arising  from  the  sale  of  the  mortgaged  premises.  Mutual  Life  Ins. 
Go.  v.  Bowen,  47  Barb.  618.  It  is  a  special  proceeding.  Mutual 
'Life  Ins.  Co.  v.  Anthony,  23  Week.  Dig.  427.  The  surplus  moneys 
arising  from  the  sale  of  lands  of  a  deceased  mortgagor  will  not  b& 
ordered  to  be  paid  to  the  surrogate  for  distribution  unless  the  sale 
be  within  four  years  after  the  granting  of  letters  testamentary. 
White  V.  Poillon,  25  Hun,  69.  For  practice  on  distribution  of  sur- 
plus among  creditors  of  a  deceased  mortgagor,  see  German  Savings^ 
Banlc  V.  Sharer,  25  Hun,  409.  The  authority  of  a  referee,  on  sur- 
plus proceedings  is  as  extensive  as  the  claims  themselves,  and  the 
objections  that  may  be  made  to  their  allowance  and  his  report  will 
not  be  set  aside  simply  on  account  of  an  irregularity  in  receiving  or 
considering  the  claims  which  were  not  filed  with  the  county  clerk. 
The  provisions  of  rule  64  as  to  notice  are  not  intended  to  be  re- 
stricted to  liens  appearing  upon  the  record,  but  apply  to  any  which 
may  be  shown  to  exist.     Kingsland  v.  Chetwood,  39  Hun,  602. 

The  court  has  power,  in  its  discretion,  to  confirm  or  set  aside  the 
report  of  a  referee  appointed  to  ascertain  the  claimant's  rights  to- 
surplus  moneys  in  foreclosure,  and  is  not  restrained,  in  the  exercise 
of  it,  to  the  rules  governing  a  new  trial.  Mutual  Life  Ins.  Co.  v. 
Salem,  3  Hun,  117,  and  Abb.  Dig.  Supp.,  Foreclosure,  page  1003 ; 
Dold  V.  Haggerty,  Sup.  Ct.,  1881,  as  following  this  rule  and 
holding  that  the  court  may  direct  a  different  disposition  to  be 
made  of  the  fund  from  that  reported  by  the  referee,  or  it  may  refer 
the  case  back  for  a  further  hearing,  as  justice  may  appear  to  require. 
The  report  of  a  referee,  in  proceedings  for  the  distribution  of  sur- 
plus moneys  arising  on  foreclosure,  upon  confirmation  by  the  court, 
becomes  a  valid  and  binding  judgment.  MoRdberts  v.  Pooley,  12 
Civ.  Pro.  R.  139.  Where  a  general  creditor,  who  had  no  notice  of  the 
proceedings  to  distribute  surplus  until  after  the  entry  of  the  order 
confirming  the  report  of  the  referee,  applies  to  be  made  a  party,  his 
application  should  be  granted.  German  Savings  Bank  v.  Sharer, 
25  Hun,  409.  In  proceedings  for  surplus,  claimants  put  in  evidence 
transcripts  of  judgments  recovered  by  them,  in  actions  commenced 
against  a  person  of  same  name  as  the  owner  of  the  equity.  It  was  held 
there  was  a  presumption  that  the  owner  of  the  equity  and  the  judgment 
debtor  were  the  same  person.  Bowery  Savings  Bank  v.  Keenan, 
14  Week.  Dig.  143.     On  failure  of  an  attorney  to  pay  over  surplus 
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moneys  received  by  him,  an  attachment  may  issue,  and  the  burden 
of  proving  that  he  has  paid  them  to  the  county  treasurer  rests  on 
him.  Matter  of  Silvernail,  45  Hun,  575.  In  a  proceeding  to 
ascertain  the  priority  of  liens  to  surphis,  the  rule  of  equity  as  to  the 
application  of  partnership  and  individual  property  among  firm  and 
individual  creditors  does  not  apply,  but  the  rule  of  law  applies  which 
gives  a  judgment  creditor  of  the  firm,  who  has  acquired  a  lien  by 
Judgment  upon  lands  of  a  partner,  a  claim  upon  the  surplus  superior 
to  the  claim  of  a  junior  judgment  creditor  of  the  partner,  iT.  Y. 
Life  Ins.  Co.  v.  Mayer,  19  Abb.  N.  C.  92. 

Notice  of  Claim  to  Surplus. 
SUPEBME  COURT  —  Ulster  County. 


John  D.  Young 
agst. 
Frank  L.  De  Graw,  Susan  De  Graw,  his 
wife,  Johannis  Van  Bureu,  and  Mary 
Van  Dyne. 


Take  notice  that  the  undersigned  is  entitled  to  the  surplus  moneys 
or  a  part  thereof  arising  on  the  sale  made  in  this  action  on  the  19th 
day  of  May,  1888.  The  claim  of  the  undersigned  is  for  $300  and  in- 
terest thereon  from  July  17,  1884,  by  virtue  of  a  lien  under  a  juda- 
ment  against  the  defendant  Prank  L.  De  Graw,  while  the  said  Frank 
L.  De  Graw  was  the  owner  of  the  equity  of  redemption  in  the  mort- 
gaged premises,  and  before  the  commencement  of  this  action,  which 
lien  is  next  in  priority  after  the  mortgage  of  the  plaintiff  in  this  action. 

Dated  June  13,  1888. 

JoHANNis  Vak  Bubeh-. 
To  Jacob  D.  Wuets,  County  Cleric. 

Notice  of  Motion  to  Appoint  Referee. 
SUPREME  COURT  — Ulster  CouNTr. 

{Title  as  before.) 

Take  notice  that,  upon  the  annexed  affidavit  and  the  pleadings  and 
proceedings  in  this  action,  the  undersigned  will  move  the  court,  at  a 
Special  Term  of  Supreme  Court,  to  be  held  at  the  judges'  chambers, 
in  the  city  of  Kingston,  Ulster  county,  N.  Y.,  on  the  14th  day  of  May, 
1888,  or  as  soon  thereafter  as  counsel  can  be  heard,  to  ascertain  aud 
report  the  amount  due  the  said  Johannis  Van  Buren,  or  any  other  per- 
son, which  is  a  lien  upon  such  surplus  moneys,  and  as  to  the  priority 
of  the  several  liens  thereon,  and  for  such  other  relief  as  may  be  just. 

Dated  July  2,  1888. 

Johannis  Van  Buebn. 

(To  every  party  who  has  appeared  or  filed  claim.) 
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Order  Appointing  Referee. 

(Caption,  usual  form.) 
{Title  as  before.) 

On  reading  and  filing  notice  of  claim  by  Johannis  Van  Buren  to 
surplus  moneys  in  this  action,  and  on  motion  of  William  T.  Holt  for 
the  said  Johannis  Van  Buren,  and  on  reading  and  filing  proof  of  due 
service  of  notice  of  this  application  on  all  the  parties  who  have  ap- 
peared, and  who  have  served  notice  of  claim  of  such  moneys,  ordered 
that  it  be  referred  to  A.  W.  Cooper,  as  a  referee,  to  ascertain  and  report 
the  amount  due  the  said  Johannis  Van  Buren,  or  to  any  other  person, 
which  is  a  lien  upon  such  surplus  moneys,  and  to  ascertain  the  priori- 
ties of  the  several  liens  thereon,  and  that  the  said  referee  report  thereon 
with  all  convenient  speed. 

A.  B.  Pakkee, 

/.  s.  a 

Certificate  of  County  Treasurer. 
SUPEEME  COUET  — Ulster  County. 

(Title  as  before.) 
Ulster  County,  ss.: 

I,  John  B.  Derrenbacher,  county  treasurer  of  Ulster  county,  do  hereby 
certify  that  Severyn  B.  Sharpe,  referee  in  the  above-entitled  action  of 
foreclosure,  deposited  with  me  the  sum  of  $800  to  the  credit  of  the 
above  action,  which  sum  was  the  surplus  which  remained  after  satisfy- 
ing the  mortgage,  for  the  payment  of  which  foreclosure  was  had,  to- 
gether with  the  costs  of  suit  and  sale. 

Dated  Eondout,  N.  Y.,  July  11,  1888. 

J.  E.  Derrenbacher, 
Ulster  County  Treasurer. 

Notice  of  hearing  before  the  referee  should  be  given  in  the  usual 
form  to  all  parties  appearing,  as  in  case  of  ordering  reference,  in- 
cluding service  copy  order  fixing  time  for  hearing. 

Report  of  Referee. 
SUPEEME  COUET  — Ulster  County. 

(Title  as  before.) 
To  the  Supreme  Court  of  the  State  of  New  York : 

The  subscriber,  a  referee  in  the  above-entitled  action,  appointed 
under  and  by  virtue  of  an  order  made  and  entered  therein  on  the  14th 
day  of  May,  1888,  whereby  said  action  was  referred  to  me  to  ascertain 
and  report  the  amount  due  Johannis  Van  Buren,  who  claimed  a  lien 
upon  the  mortgaged  premises  sold  in  the  above  action,  and  also  the 
amount  due  any  other  person  having  such  a  lien,  which  are  now  liens 
upon  the  surplus  funds  arising  upon  such  sale,  and  also  to  ascertain  and 
report  the  priority  of  suchliens  in  their  order,  would  respectfully  report 
as  follows:  That  the  certificate  of  the  treasurer  of  Ulster  county,  the 
county  in  which  the  mortgaged  premises  are  situated,  shows  that  there  is 
in  his  hands,  to  the  credit  of  this  action,  the  sum  of  $800,  the  amount 
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of  the  surplus  money  on  the  sale  aforesaid,  as  paid  by  the  referee,  and 
all  interest  on  the  same,  which  certificate  is  hereto  annexed  as  sched- 
ule A;  that  on  the  34th  day  of  July,  1888,  I  was  attended  by  all  the 
parties  who  had  appeared  in  the  action,  or  who  had  filed  notice  of 
claim  upon  such  surplus  moneys,  pursuant  to  notice  given  June  14, 
1888,  proof  of  service  of  which  said  notice  is  hereto  annexed  and 
marked  schedule  B  ;  and  that  on  said  day  I  was  attended  by  William 
T.  Holt,  attorney  for  claimant  Johannis  Van  Buren,  and  by  Severyn 
B.  Sharpe,  who  appeared  for  claimant  Mary  Van  Dyne,  and  upon 
such  examination  I  took  the  evidence  and  i)roofs  offered  by  the  sev- 
eral parties,  which  same  are  hereto  annexed.  I  find  the  following 
facts  as  proved  herein,  viz.:  That  the  claimant  Johannis  Van  Buren, 
is  the  owner  of  a  certain  judgment,  in  the  sum  of  $300,  obtained  by 
the  said  Johannis  Van  Buren  against  the  said  Frank  L.  DeGraw,  July 
17,  1884,  and  docketed  the  same  day  in  Ulster  county  clerk's  office,  and 
on  which  there  is  now  due  the  sum  of  $300,  together  with  interest 
thereon  from  July  17,  1884 ;  that  the  claimant  Mary  Van  Dyne  is 
the  owner  of  a  certain  judgment  in  the  sum  of  $465,  obtained  by  the 
said  Mary  Van  Dyne  against  the  said  Frank  L.  DeGraw,  June  30, 
18«5,  and  duly  docketed  in  Ulster  county  clerk's  office,  June  36, 1885, 
and  on  which  there  is  now  due  the  sum  of  $465,  and  interest  from 
June  30,  1885.  From  the  facts  above  stated,  I  find  and  report  that 
the  amount  of  the  surplus  fund  herein  which  shall  remain  after  the 
payment  of  the  costs  and  disbursements  of  this  proceeding,  as  far  as 
the  same  shall  extend,  should  be  distributed  as  follows: 

First.  To  Johannis  Van  Buren,  in  payment  of  the  judgment  above 
mentioned,  and  interest  from  July  17,  1884,  upon  his  canceling  said 
judgment  of  record. 

Second.  To  Mary  Van  Dyne,  in  payment  of  the  judgment  above 
named,  and  interest  from  June  30, 1885,  upon  her  satisfying  said  judg- 
ment. 

All  of  which  is  respectfully  submitted. 

Dated  August  1,  1888.  A.  "W.  Cooper, 

Referee. 

Notice  of  Motion  to  Confirm  Report. 
SUPREME  COUET  — Ulster  County. 

(  Title  as  before. ) 

Take  notice  that  the  referee's  report  as  to  the  surplus  moneys  in 
this  cause,  with  a  copy  of  which  you  have  heretofore  been  served, 
will  be  presented  to  this  court  at  a  Special  Term  thereof,  to  be  held 
at  the  court-house  in  Kingston  city,  Ulster  county,  New  York,  on  the 
15th  day  of  August,  1888,  at  the  opening  of  the  court  on  that  day,  or 
as  soon  thereafter  as  counsel  can  be  heard,  and  a  motion  will  then  and 
there  be  made  for  an  order  confirming  said  report  and  that  the  treas- 
urer of  the  county  of  Ulster  pay  to  the  defendant  Johannis  Van 
Buren  the  sum  of  $300,  and  interest  thereon  from  July  17,  1884,  and 
for  such  other  or  further  relief  as  may  be  just,  with  costs. 

Dated  August  5,  1888.  {Signature.) 

To 
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Order  of  Confirmation. 

{Caption,  usual  form.) 
{Title  as  before.) 

On  reading  and  filing  the  report  of  the  referee  herein,  duly  aj^pointed, 
by  order  of  this  court,  to  take  proof  of  the  liens  of  the  various  claim- 
ants to  the  surplus  funds  in  the  foreclosure  proceedings  above  entitled,  - 
:ind  upon  due  proof  that  all  of  the  parties  having  claims  to  said 
moneys  have  been  brought  into  court,  and  after  hearing  William  T. 
Holt,  attorney  for  Johannis  Van  Buren,  Severyn  B.  Sharpe,  attorney 
for  the  claimant  Mary  Van  Dyne,  and  on  the  certificate  of  the  county 
treasurer,  by  which  it  appears  that  there  is  in  his  hands  the  sum  of 
$800  to  the  credit  of  this  action,  it  is  ordered, 

First.  That  the  report  of  the  said  referee  be  and  the  same  is  hereby 
in  all  things  confirmed. 

/Second.  That  the  county  treasurer  pay  first  to  William  T.  Holt  and 
to  Severyn  B.  Sharpe  each  the  sum  of  $20  as  costs  of  this  proceeding. 

Third.  That  he  pay  to  A.  W.  Cooper  the  sum  of  815,  being  his  fees 
as  referee  herein. 

Fourth.  That  he  pay  to  Johannis  Van  Buren  the  sum  of  8300  and 
interest  from  July  17,  1884. 

Fifth.  That  he  pay  to  Mary  Van  Dyne  the  balance  on  her  judgment 
foi"  ^465.  ^  B.  Paekee, 

J.  S.  C. 

Appeal. —  "Where  there  are  surplus  moneys  in  hands  of  mortgagee, 
arising  from  a  statutory  foreclosure,  and  two  actions  have  been  brought 
by  judgment  creditors  of  the  mortgagor  to  obtain  such  surplus,  and  a 
reference  has  been  ordered  and  neither  party  appeals,  it  will  be 
treated  as  a  reference  under  the  rule.  Kirby  v.  Fitzgerald,  31  X.  Y. 
417.  Where  an  order  of  the  General  Term,  reversing  an  order  of 
the  Special  Term  which  directed  as  to  the  disposition  of  surplus 
moneys  in  a  foreclosure  suit  and  sending  back  the  case  to  a  referee, 
imposes  costs  absolutely,  in  this  respect  it  is  a  final  decision  and  an 
appeal  can  be  taken  to  the  Court  of  Appeals.  Bergen  v.  Carman, 
79  N.  Y.  146.  An  order  of  the  General  Term  reversing  an  order 
of  the  Special  Term  which  confirmed  the  report  of  a  referee  ap- 
pointed to  determine  as  to  conflicting  claims  to  surplus  money  aris- 
ing on  a  foreclosure  sale  and  ordering  a  new  hearing  before  a  referee, 
is  not  reviewable  in  Court  of  Appeals.  If  the  inquiry'  is  considered 
as  a  special  proceeding  under  the  Code,  then  the  order  of  the  Gen- 
eral Term  is  not  final  and  so  not  reviewable.  If  it  be  regarded  as 
an  inquiry  made  for  the  information  of  the  court,  then  the  order  is 
not  appealable,  both  because  it  is  not  final  and  is  discretionary. 
Mutual  Life  Ins.  Co.  v.  Anthony,  105  N.  Y.  57.  The  remedy  of  a 
party  aggrieved  is  by  appeal.  2lcR6berts  v.  Pooley,  12  Civ.  Pro. 
K.  139. 
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Costs  on  surplus  ^proceedings. —  On  application  for  surplus  in  fore- 
■closnre  no  costs  can  be  allowed  except  motion  fees  and  the  fees  of 
the  referee ;  the  hearing  before  the  referee  is  not  a  trial  and  no  extra 
allowance  can  be  made.  McDermott  v.  Hennessy,  9  Hun,  59  ; 
Wellington  v.  Ulster  Co.  Ice  Co.,  5  Week.  Dig.  104;  Matter  of 
Gibhs,  58  How.  502;  Borly  v.  Alleond,  8  Daly,  126;  German 
Savings  Bank  v.  Sharer,  25  Hun,  409  ;  Elwell  v.  Bobbins,  43  How. 
108 ;  Dudgeon  v.  Smith,  23  Week.  Dig.  400.  Where  the  surplus 
is  small,  and  unsuccessful  claimants  have  caused  unnecessary  expense, 
they  may  be  charged  with  costs.  Bevier  v.  Schoonmaker,  29  How. 
411 ;  Lawton  v.  Sager,  11  Barb.  349.  One  litigating  in  good  faith 
will  not  be  so  charged.  Norton  v.  Whiting,  1  Paige,  578 ;  Far- 
mers' Loan  and  Trust  Co.  v.  Millard,  9  id.  620. 

§  1634.  Where  an  action  is  brought  to  foreclose  a  mortgage  upon  real  property, 
upon  wliich  a  portion  of  the  principal  or  interest  is  due,  and  another  portion  of 
either  is  to  become  due,  the  complaint  must  be  dismissed  without  costs  against 
the  plaintifE,  upon  the  defendant  paying  into  court,  at  any  time  before  a  final 
judgment  directing  a  sale  is  rendered,  the  sum  due,  and  the  plaintiff's  costs. 

The  provisions  relating  to  foreclosure  and  sale  for  installments  not 
due  at  commencement  of  suit  were  held  not  to  apply  to  an  action, 
for  breach  of  a  covenant  for  support  accompanied  by  a  mortgage; 
the  provision  applies  only  to  mortgages  conditioned  for  the  payment 
of  money.  Ferguson  v.  Ferguson,  2  N.  Y.  360.  Where  the  mort- 
gage contains  a  clause  authorizing  the  mortgagee,  upon  non-payment 
of  interest,  to  elect  that  the  whole  amount  shall  become  due,  and  he 
has  so  elected,  he  cannot  be  compelled  to  waive  the  agreement.  Nor 
is  he  estopped  from  asserting  his  right  of  election  by  commencement 
of  suit  prior  to  the  thirty  days,  by  setting  up  simply  default  in  pay- 
ment, or  by  receiving  an  installment  of  tlie  principal.  He  has  a 
right  to  file  an  amended  and  supplemental  complaint  and  proceed  in 
the  action.     Malcolm  v.  Allen,  49  N.  Y.  448. 

§  1635.  In  a  case  specified  in  the  last  section,  if,  after  a  final  judgment  direct- 
ing a  sale  is  rendered,  but  before  the  sale  is  made,  the  defendant  pays  into  court 
the  amount  due  for  principal  and  interest,  and  the  costs  of  the  action,  together 
with  the  expenses  of  the  proceedings  to  sell,  if  any,  all  proceedings  upon  the 
judgment  must  be  stayed  ;  but,  upon  a  subsequent  default  in  the  payment  of  prin- 
cipal or  interest,  the  court  may  make  an  order  directing  the  enforcement  of  the 
judgment  for  the  purpose  of  collecting  the  sum  then  due. 

In  an  action  to  foreclose  wliere  all  the  principal  was  not  due,  the 
decree  stated  the  sum  due  and  to  become  due.  The  mortgagor  paid 
the  sum  due  and  costs,  which  was  accepted  by  the  mortgagee,  and 
the  next  installment  was  also  so  paid.  After  the  last  installment 
fell  due,  the  plaintifE,  without  notice  to  defendants,  applied,  by  peti- 
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tion,  for  leave  to  proceed  and  sell  the  mortgaged  premises,  which 
was  granted  on  the  petition  ;  the  original  decree  did  not  contain  any 
provision  for  permission  to  proceed  thereon  and  sell  the  premises  ii» 
case  of  a  default  in  payment  of  future  installments.  Held^  that  thfr 
proceedings  were  irregular  and  void,  and  must  be  set  aside  ;  that  plain- 
tiff, by  accepting  payments,  waived  making  the  payment  in  court, 
and  taking  the  decree  in  the  usual  form,  if  subsequent  installments 
should  fall  due,  the  provisions  of  the  statute  should  be  strictly  ob- 
served.    Long  V.  Lyoois,  54  How.  129. 

§  1636.  Where  tlie  mortgage  debt  is  not  all  due,  and  the  mortgaged  property  is 
so  circumstanced  that  it  can  be  sold  in  parcels  without  injury  to  the  interests  of 
the  parties,  the  final  judgment  must  direct  that  no  more  of  the  property  be  sold, 
in  the  first  place,  than  is  sufiicient  to  satisfy  the  sum  then  due,  with  the  costs  of 
the  action  and  expenses  of  the  sale;  and  that,  upon  a  subsequent  default  in  the 
payment  of  principal  or  interest,  the  plaintiii  may  apply  for  an  order  directing 
the  sale  of  the  residue,  or  of  so  much  thereof  as  is  necessary  to  satisfy  the  amount 
then  due,  with  the  costs  of  the  application  and  the  expenses  of  the  sale.  The 
plaintiff  may  apply  for  and  obtain  such  an  order  as  often  as  a  default  happens. 

In  pursuance  of  a  judgment  directing  the  sale  of  certain  mort- 
gaged premises,  consisting  of  ten  vacant  lots,  or  so  much  thereof 
as  might  be  necessary  to  pay  the  amount  due,  the  referee  sold  all  the 
ten  lots  separately,  although,  on  the  sale  of  the  ninth  lot,  enough 
had  been  realized  to  pay  the  amount  due  and  all  charges,  and  leave 
a  surplus.  The  surplus  having  been  paid  to  the  chamberlain,  a  sec- 
ond mcirtgagee  tiled  a  claim  thereto.  Held,  that,  although  the  sale 
of  the  tenth  lot  by  the  referee  was  unauthorized  by  the  judgment, 
the  owner  of  the  equity  of  redemption  was  estopped  from  question- 
ing the  validity  of  the  title  acquired  by  the  purchaser  by  reason  of 
the  acquiescence  therein,  and  his  failure  to  object  to  the  proceeding 
had  for  the  distribution  of  the  surplus.  McBride  v.  Lewisohm,  17 
Hun,  525. 

Precedent  for  Petition  to  Sell  Balance  of  Mortgaged  Premises. 
SUPREME  COURT  — Ulstek  County. 

Jacob  P.   Hendricks  in   his   own   right 
and  as  the  general  guardian  of  Jane 
Margaret  DuBois,  an  infant, 
agst. 

Lorenzo  DuBois  and  Christina  DuBois, 
his  wife,  Moses  W.  Schepmoes  and 
Anna  E.,  his  wife,  Elijah  Ellsworth 
and  Sarah,  his  wife,  Teunis  H.  Schep- 
moes, Andrew  J.  Story  et  al. 


To  the  Supreme  Court  of  the  State  of  New  York : 
The  petition  of  Jacob  P.  Hendricks  in  his  own  right  and  as  the 
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general  guardian  of  Jane  Margaret  DuBois,  the  above  plaintiff,  re- 
spectfully shows  that  a  judgment  of  foreclosure  and  sale  -was  entered 
in  th^s  action  in  the  office  of  the  clerk  of  Ulster  county  on  the  Gth 
day  of  April,  1875,  on  the  report  of  the  referee  therein,  whereby  it 
appears  that  the  sum  of  1999.23  was  due  on  the  bond  and  mortgage, 
mentioned  in  the  complaint,  on  April  3,  1875,  and  that  the  amount 
secured  and  not  due  was  $3,213.67  ;  that  such  proceedings  were 
thereupon  had  upon  sucli  judgment,  that  under  and  by  virtue  thereof 
a  portion  of  the  premises,  described  in  said  judgment  and  in  the  com- 
plaint herein,  sufficient  for  the  payment  of  the  amount  reported  due 
on  said  bond  and  mortgage  and  interest  thereon,  together  with  the 
costs  and  disbursements  as  settled  by  the  clerk  of  Ulster  county  and 
entered  in  said  judgment,  was  sold  and  brought  the  sum  of  $3,100, 
which  said  amount  paid  the  costs  and  expenses  on  said  foreclosure 
and  a  portion  of  the  principal  sum  secured  on  said  mortgage,  having 
left  unpaid  on  said  mortgage  the  sum  of  $460.06  with  interest  thereon 
from  March  1,  1875  ;  that  the  premises  so  sold  was  the  lot  firstly 
described  in  said  judgment  and  complaint  and  was  the  whole  of  the 
premises  described  therein  except  the  lot  lastly  described  therein, 
which  said  lot  so  remaining  unsold  is  bounded  and  described  as  fol- 
lows: {Here  insert  description.)  That  under  and  by  virtue  of  the 
terms  of  said  mortgage  the  interest  thereon  was  payable  March  1  and 
September  1  of  each  year;  that  the  interest  due  on  tlie  amount  unpaid 
on  said  mortgage  became  due  and  payable  September  1,  1875,  and 
remains  due  and  unpaid;  that  no  jDcrson  has  appeared  in  said  action 
except  the  defendants  DegrafE  &  Busted,  who  have  appeared  by  their 
counsel,  J.  M.  VanWagonen  as  their  attorney;  that  none  of  the  de- 
fendants are  infants  or  absentees.  Wherefore  your  petitioner  prays 
that  an  order  may  be  allowed  in  this  action  founded  on  said  judg- 
ment directing  a  further  sale  of  the  lot,  hereinbefore  described,  under 
and  pursuant  in  all  respects  to  the  said  judgment,  as  will  be  sufficient 
to  satisfy  the  amount  due  the  said  plaintiff  with  the  costs  of  this 
petition  and  proceeding,  and  as  said  lot  is  not  capable  of  division 
this  petitioner  prays  that  the  whole  of  said  lot  may  be  sold,  and  the 
proceeds  be  applied  to  the  payment  of  such  costs  and  so  forth,  and 
that  the  balance  be  applied  to  the  payment  of  the  mortgage  of  the  said 
plaintiff  to  the  extent  of  such  mortgage. 

Dated  September  14,  1885.  {Signature.) 

{Add  verification.) 

Precedent  for  Order. 

{Caption,  usual  form.) 
{Title  as  before.) 

On  reading  and  filing  the  petition  of  Jacob  P.  Hendricks,  the 
above  plaintiff,  by  which  it  appears,  among  other  things,  that  the 
sum  of  $460.06  remains  unpaid  on  the  decree  of  foreclosure  in  the 
above  action  with  interest  thereon  from  March  1,  1875,  after  tlie  ap- 
plication of  all  the  proceeds  of  the  sale  of  the  premises  sold  under 
said  decree,  that  interest  on  said  sum  of  $460.06,  froni  March  1, 1875, 
became  due  and  payable  on  September  1,  1875,  and, still  remains  in 
default  and  unpaid;  that  all  the  premises  described  in  said  complaint 
and  decree  have  been  sold  except  a  single  lot,  which  said  lot  would  be 
36 
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sold  more  advantageously  by  being  sold  in  one  parcel.  Now  on 
motion  of  E.  Bernard,  plaintiff's  attorney,  ordered  that  the  residue  of 
said  mortgaged  premises  described  in  said  complaint  and  judgment 
in  this  action  remaining  unsold,  be  sold  under  the  direction  of  the 
referee  heretofore  appointed,  for  the  payment  of  the  amount  remain- 
ing unpaid  on  said  mortgage,  to-wit:  —  the  sum  of  1460.06  and  inter- 
est from  March  1,  1885,  together  with  the  costs  of  these  proceedings, 
135,  under  and  pursuant  in  all  respects  and  according  to  the  terms 
of  and  direction  for  sale  contained  in  said  judgment. 

And  it  is  further  ordered  that  the  said  defendants  and  all  persons 
claiming  under  them,  or  either  of  them,  after  the  filing  of  the  notice 
of  the  pendency  of  this  action,  be  forever  barred  and  foreclosed  of  all 
right,  title  and  interest  and  equity  of  redemption  of  or  in  the  said 
mortgaged  premises  so  sold,  or  any  part  thereof. 

Samuel  Edwards, 

Justice  Supreme  Court. 

§  1637.  If,  in  a  case  specified  in  tlie  last  tliree  sections,  it  appears  tliat  tlie 
mortgaged  property  is  so  circumstanced,  that  a  sale  of  the  whole  will  be  most 
beneficial  to  the  parties,  the  final  judgment  must  direct,  that  the  whole  property 
be  sold;  that  the  proceeds  of  the  sale,  after  deducting  the  costs  of  the  action,  and 
the  expenses  of  the  sale,  be  either  applied  to  the  satisfaction  of  the  whole  sum 
secured  by  the  mortgage,  with  sucli  a  rebate  of  interest  as  justice  requires;  or  be 
first  applied  to  the  payment  of  the  sum  due,  and  the  balance,  or  so  much  thereof 
as  is  necessary,  be  invested  at  interest,  for  the  benefit  of  the  plaintiif,  to  be  paid 
to  him  from  time  to  time,  as  any  part  of  the  principal  or  interest  becomes  due. 

If  the  premises  cannot  be  divided,  the  decree  should  provide  for 
the  payment  of  the  money  to  the  mortgagee  in  payment  of  the  mort- 
gage debt,  iinless  some  safe  course  more  beneficial  to  the  mortgagor 
exists.  Knapp  v.  Jiurnham,  11  Paige,  330.  Where  the  mortgaged 
premises  were  in  a  city  and  laid  out  in  lots,  and  only  part  of  the 
amount  secured  due,  running  through  a  period  of  fourteen  years,  and 
the  plaintiff  tendered  a  stipulation  to  bid  on  the  sale,  in  one  par- 
cel, the  whole  amount  due  and  to  become  due,  and  costs,  so  as  to 
leave  no  deficiency,  held,  that  the  case  came  within  the  statute  and 
within  Suffern  v.  Johnson,  1  Paige,  450,  making  it  the  duty  of  the 
court  to  decree  a  sale  of  the  whole  premises  in  one  parcel  as  most 
beneficial  to  all  parties.     Gregory  v.  Campbell,  16  How.  417. 
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CHAPTER  V. 

ACTION  TO  OOMPBL  THE  DETERMINATION  OF  A  CLAIM  TO  REAL 

PROPERTY. 

To  remedy  tlie  necessity  for  some  form  of  procedure  by  which 
claims  of  title  to  real  property  could  be  quieted  b}'  action  taken  on 
behalf  of  the  owner  in  possession,  the  Kevised  Statutes  provided  a 
remedy  by  way  of  proceedings  for  determination  of  claims  to  real 
estate,  to  be  taken  by  any  person  in  possession,  claiming  the  fee  for 
life,  or  for  a  certain  term,  by  service  of  notice  upon  the  claimant. 
The  old  Code,  by  section  449,  enacted  that  these  proceedings 
might  be  prosecuted  by  action,  and  from  this  arose  much  confusion, 
it  being  held  in  Crane  v.  Sawyer,  5  How.  372,  that  the  section  was 
inoperative.  Subsequently  Laws  1885,  chap.  11  was  passed,  and  it 
was  held  in  Barnard  v.  Simms,  42  Barb.  304 ;  Fisher  v.  Hepburn, 
48  N.  T.  51,  that  either  the  remedy  provided  b}^  the  Revised  Stat- 
utes, or  by  the  Code,  might  be  prosecuted.  It  was  held  in  the  latter 
case  and  in  Burnham  v.  Onderdonh,  41  N.  Y.  425,  to  be  a  special 

pi-oceeding  under  the  former  Code  and  not  an  action. 

I 
§  1638.  Where  a  person  lias  been,  or  lie  and  those  whose  estate  he  has  have\ 

been,  for  three  years,  in  the  actual  possession  of  real  property,  claiming  it  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  he  may  maintain  an  action 
against  any  other  person,  except  a  person  who  is,  when  the  action  is  commenced, 
an  infant,  an  idiot,  a  lunatic,  an  habitual  drunkard,  or  imprisoned  on  a  criminal 
charge,  or  in  esecution  upon  conviction  of  a  criminal  offense,  to  compel  the  deter- 
mination of  any  claim  adverse  to  that  of  the  plaintiff,  which  the  defendant  makes, 
to  any  estate  in  that  property,  in  fee,  or  for  life,  or  for  a  term  of  years  not  less 
than  ten,  in  possession,  reversion,  or  remainder.  But  this  section  does  not  apply 
to  a  claim  for  dower. 

The  proceeding  is  in  no  way  governed  by  the  principles  of  the 
conmion  law,  and  to  give  the  court  jurisdiction  the  proceeding  must 
come  within  the  provisions  of  the  statute,  and  the  facts  bringing  it 
within  the  statute  must  appear  by  the  complaint.  Bailey  v.  South- 
wick,  6  Lans.  356 ;  Austin  v.  Goodrich,  49  N.  T.  266.  The  com- 
plaint must  allege  that  the  defendants  unjustly  claim  title  to  the 
premises  in  question,  and  must,  in  its  prayer  for  judgment,  notify 
defendants  that  unless  they  appear  and  assert  their  claim  they  will 
be  forever  barred.  A  complaint  alleging  a  doubtful  will,  and  asking' 
its  construction,  is  not  enough.  Bailey  v.  Briggs,  56  JST.  Y.  4: '7. 
The  claim  sought  to  be  determined  must  be  adverse  to  that  of  the 
party  in  possession.     Onderdonh  v.  Mott,  34  Barb.  106.     It  is  said, 
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however,  that  one  seized  of  a  vested  remainder  in  fee,  the  possession 
being  in  the  tenant  for  life,  can  take  the  proceeding.  Barron  v. 
Martense,  4  Alb.  L.  J.  93.  The  possession  mubt  be  such  as  would 
enable  the  adverse  party  to  maintain  ejectment  founded  on  the  fact , 
alone ;  the  rule  that  possession,  once  shown,  is  presumed  to  continue 
is  not  sufficient'  Cleveland  v.  Crawford,  7  Hun,  616.  Legal  title, 
with  constructive  possession,  is  not  enough.  Van  Wagener  v.  Bots- 
ford,  13  Week.  Dig.  381.  An  actual  entry,  a  possession  in  fact,  as 
distinguished  from  a  possession  in  law,  or  constructive  possession,  is 
required.  Churohill  v.  Onderdonk,  59  X.  Y.  134.  Plaintiff  must 
have  had  actual  possession  for  the  three  years  preceding  the  com- 
mencement of  the  action,  and  it  cannot  be  maintained  whei'e  during 
part  of  that  time  the  land  has  been  unfenced  and  vacant.  Boylston 
v.  Wheeler,  61  N.  Y.  521.  One  in  possession  for  three  years  may 
maintain  the  action  and  compel  the  defendant  to  prove  his  title,  but 
if  plaintiff  shows  only  possession  under  an  unfounded  claim,  evidence 
of  possession  and  occupation  by  defendant,  prior  to  plaintiff's  entry, 
is  a  good  defense.  Ford  v.  Belmont,  69  K.  Y.  567.  Plaintiff  is 
not  required  to  show  any  thing  more  than  three  years'  possession 
under  his  title.  If  the  defendant  has  a  title  he  is  bound  to  produce 
and  prove  it.      Barnard  v.  Simms,  42  Barb.  304. 

Actual  possession  under  claim  of  title  is  sufficient  to  enable  £ 
party  to  maintain  the  action.  Sdhroeder  v.  Gurney,  10  Hun,  413. 
Where  plaintiff  had  been  in  possession  during  a  short  period,  when 
a  purchaser  at  a  void  tax  sale  entered  before  time  to  redeem  had 
expired,  held,  such  wrongful  entr^'  did  not  interrupt  plaintiff's  actual 
possession,  required  for  the  purpose  of  sustaining  the  action.  Dona- 
hue V.  0^  Connor,  45  Super.  Ct.  278.  A  tax  title  is  within  the  stat- 
ute. Burnham  v.  Onderdonh,  41  N.  Y.  425.  The  statute  does  not 
include  setting  aside  a  conveyance  upon  the  ground  of  the  plaintiff's 
incompetency,  nor  adjusting  the  rights  of  parties  under  a  contract 
to  convey.  Pech  v.  Brown,  2  Eobt.  119;  Bridges  v.  Miller, 
2  Duer,  683.  The  action  is  not  authorized  against  infant  defend- 
ants. Bailey  r.  Briggs,  56  N.  Y.  407.  Where,  in  an  action  brought 
under  section  1638,  it  is  shown  that  tliere  is  danger  that  the  posses- 
sion of  the  plaintiff  will  be  unlawfully  molested  or  distui-bed  during 
the  progress  of  the  action,  an  injunction  may  be  granted  restraining 
defendant  from  such  interference,  tstamrn  v.  Bostwiok,  30  Hun,  70. 

§  1639.  The  complaint  in  such  hq  action  must  set  forth  facts  showing: 
1.  The  plaintiff's  right  to  the  real  property;   whether  his  estate  therein  is  in 
fee,  or  for  life,'  or  for  a  term  of  years  not  less  than  ten;  and  whether  he  holds  it 
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as  heir,  devisee,  or  purchaser,  with  the  source  from,  or  means  by  which,  his  title 
immediately  accrued  to  him. 

2.  That  the  property,  at  the  commencement  of  the  action,  was,  and,  for  the 
three  years  next  preceding,  has  been  in  his  actual  possession,  or  in  the  actual 
possession  of  himself  and  those  from  whom  he  derives  his  title. 

3.  That  .the  defendant  unjustly  claims  an  estate  therein,  of  the  character  speci- 
fied in  the  last  section. 

The  complaint  must  describe  the  property  as  prescribed  in  section  one  thousand 
five  hundred  and  eleven  of  this  act.  The  demand  of  judgment  must  be  to  the 
effect,  that  the  defendant,  and  every  person  claiming  under  him,  be  forever  barred 
from  all  claim  to  any  estate  of  inheritance,  or  freehold,  or  for  a  term  of  years  not 
less  than  ten,  in  possession,  reversion,  or  remainder,  in  the  property  described  in 
the  complaint. 

The  complaint  must  show  the  facts  bringing  the  case  within  the 
statute.  Austin  v.  Goodrich,  49  N.  T.  266 ;  Bailey  v.  Briggs,  56 
id.  407.  The  proceedings  are  governed  by  the  same  rule  as  other 
actions.  Ford  v.  Belmont,  35  Super.  Ct.  135 ;  affirmed,  69  N.  Y. 
567.     See  Eager  v.  Eager,  38  Barb.  92. 

Complaint  to  Compel  the  Determination  of  Claim  to  Real  Property. 
SUPEEME  COUET. 


Edward  Stamm 

agst. 

George  H.  Bostwick. 


The  plaintiff  complains  of  the  defendant,  and  alleges  that  hereto- 
fore, and  on  or  about  the  27th  day  of  October,  1867,  one  Eliza  Ander- 
son died  in  the  city  of  New  York,  seized  and  possessed  in  fee-simple 
absolute  of  the  following  described  lands  and  premises:  {Here  insert 
description. ) 

That  the  said  Eliza  Anderson  left  a  last  will  and  testament  dated 
August  22,  1866,  which  was  duly  admitted  to  probate,  and  recorded 
in  the  office  of  the  surrogate  of  the  county  of  New  York,  in  Book 
No.  172  of  Wills,  at  page  223,  on  the  7th  day  of  January,  1868,  which 
will  was  executed  in  due  form  of  law  to  pass  the  title  to  real  estate, 
and  in  and  by  which  will  the  said  testatrix  devised  the  premises 
herein  above  described  to  her  adopted  daughter  Eliza  Anderson,  for 
the  term  of  her  natural  life,  and  from  and  immediately  after  her 
death,  unto  the  lawful  issue  of  the  said  devisee,  Eliza  Anderson,  her 
surviving,  his,  her  or  their  heirs  and  assigns  forever;  that  the  said 
Eliza  Anderson,  immediately  upon  the  death  of  the  said  testatrix, 
entered  into  possession  of  the  said  land  and  premises,  and  continued 
in  possession  thereof  as  such  devisee  and  life  tenant  until  the  lltli 
day  of  February,  1875,  when  she  died ;  that  during  the  life-time  of 
the  said  devisee,  Eliza  Anderson,  and  on  the  22d  day  of  January, 
1868,  she  intermarried  with  the  plaintiff,  and  thereafter,  and  on 
the  6th  day  of  January,  1869,  gave  birth  to  a  lawfully  begotten  child, 
Elizabeth  Stamm,  and  upon  her  death,  as  aforesaid,   left  the  said 
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Elizabeth,  her  sole  issue,  her  surviving  ;  that  the  said  Elizabeth  Stamtn 
thereupon  entered  into  possession  of  tiie  said  lands  and  premises,  and 
continued  in  possession  thereof,  as  ovraer  in  fee-simple  absolute,  under 
and  by  virtue  of  the  aforesaid  devise,  until  the  10th  day  of  Septem- 
ber, 1881,  vi'hen  she  died  seized  thereof,  intestate,  unmarried,  and  leav- 
ing this  plaintiff,  her  father,  her  surviving  and  her  sole  heir  at  law  ; 
that  this  plaintiff  thereupon  entered  into  possession  of  the  said  lands 
and  premises  as  such  sole  heir  at  law  of  the  said  Elizabeth  Stamm,  and 
has  ever  since  continued,  and  now  is  in  possession  thereof ;  that  the 
plaintiff  has  an  estate  in  said  lands  and  premises  in  fee-simple  abso- 
lute, as  the  sole  heir  of  the  said  Elizabeth  Stamm,  deceased  ;  that  he 
is  now,  and  he  and  those  whose  estate  he  has,  and  from  whom  he 
derives  his  title  as  aforesaid,  have  been  for  more  than  three  years  last 
past  in  the  actual  possession  of  said  lands  and  premises,  claiming  the 
same  in  fee ;  that  the  above-named  defendant  unjustly  claims  an 
estate  in  fee,  in  and  to  the  said  lands  and  premises,  and  molests  and 
interferes  with  the  quiet  enjoyment  and  possession  of  the  same,  by  this 
plaintiff.  Wherefore,  the  plaintiff  demands  judgment  against  the  said 
defendant,  that  he  and  every  and  all  persons  claiming  under  him  be 
forever  barred  from  all  claim  to  any  estate  of  inheritance,  or  freehold, 
or  for  a  term  of  years,  not  less  than  ten,  in  possession,  reversion, 
or  remainder  in  the  lands  and  premises  hereinabove  described,  and  be 
forever  restrained  and  enjoined  from  molesting  or  in  any  way  interfer- 
ing with  the  quiet  enjoyment  and  possession  thereof  by  this  plaintiff, 
and  that  plaintiff  have  his  costs  of  the  action. 

COUDEET  BrOt'hEES, 

{Verification,  usual  form).  Plaintiff's  Attorneys. 

%  1640.  If  the  defendant,  in  his  answer,  puts  in  issue  the  matters  specified  in 
subdivision  second  of  the  last  section,  and  succeeds  upon  that  defense,  final  judg- 
ment must  be  rendered  in  his  favor,  dismissing  the  complaint,  and  awarding  to 
him  costs  against  the  plaintiff. 

§  1641.  The  defendant  may,  in  his  answer,  either  with  or  without  the  defense 
specified  in  the  last  section,  set  forth  facts,  showing  that  he  has  an  estate  in  the 
property,  or  any  part  thereof,  adverse  to  the  plaintiff,  in  fee,  or  for  life,  or  for  a 
term  of  years  not  less  than  ten,  in  possession,  reversion,  or  remainder,  as  in  a 
complaint  for  the  same  cause  of  action;  and  thereupon  he  may  demand  any  judg- 
ment to  which  he  would  be  entitled,  in  an  action  brought  by  him  to  recover  that 
estate  therein. 

The  same  defenses  may  be  set  up  to  defeat  the  right  of  plaintiff 
to  relief  as  in  other  actions.  Hammond  v.  Tillotson,  IS  Barb.  332! 
Ford  V.  Belmont,  35  Super.  Ct.  135 ;  S.  C,  69  JST.  Y.  567 ; 
Pech  V.  £rown,  26  How.  350. 

§  1642.  Where  an  issue  of  fact  is  joined,  in  an  action  brought  as  prescribed  in 
this  article,  the  subsequent  proceedings,  including  the  trial,  judgment,  and  exe- 
cution, are  the  same  as  if  it  was  an  action  of  ejectment,  except  as  otherwise  ex- 
pressly prescribed  in  this  title. 

Different  claimants  of  separate  parcels  all  denying  plaintiff's  rights 
on  the  same  gruund,  and  claiming  title  from  the  same  source,  may 
be  united  as  defendants.     Foiher  v.  Ilephurn,  -1~^  N.  Y.  41.     When 
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plaintiffs  proved  a  deed  of  the  premises  to  their  ancestor,  his  deceased 
intestate,  and  that  they  were  his  heirs  at  law,  but  that  the  premises 
were  vacant,  it  was  held  not  to  establish  or  give  ground  to  presume 
an  actual  occupation.  Churchill  v.  Onderdonh,  59  N.  Y.  \?A.  Where 
plaintiff  only  shows  possession  under  an  unfounded  claim,  evidence 
of  actual  possession  and  occupation  by  defendant,  prior  to  the  entry 
of  defendant,  is  a  sufficient  defense.  Ford  v.  Belmont,  69  N".  Y. 
567.  The  same  right  to  amendment  of  pleadings  exists  as  in  otiicr 
actions.  Brown  v.  Leigh,  49  N.  Y.  7."^.  The  court  also  lias  power 
to  open  a  judgment  entered  on  failure  to  answer.  Mann  v.  Pro- 
vost, 3  Ahb.  446  ;  Eosevelt  v.  Oiles,  7  Hill,  1 66  ;  Williams  v.  Cox, 
6  Wend.  519.  In  such  an  action  proof  that  tlie  premises  were 
assessed  to  the  plaintiff  as  owner  is  admissible,  as  tending  tu  show  a 
claim  thereto  on  his  part,  and  the  jury  may  determine  whether  de- 
fendant has  title  to  the  whole  or  part  of  the  premises.  Hager  v. 
Eager,  38  Barb.  92. 

A  defendant  who  claims  no  interest,  in  order  to  avoid  liabihty 
for  costs,  should  appear  and  disclaim  ;  by  so  doing,  the  burden 
is  thereupon  thrown  on  plaintiff  of  establishing  the  fact  that  de- 
fendant had  claimed,  and  upon  his  failure  to  do  so  the  complaint 
should  be  dismissed  as  to  such  defendant,  with  costs.  Davis  v. 
Read,  65  N.  Y.  566.  If  the  complaint  is  dismissed,  the  defendant 
is  entitled  to  costs  as  matter  of  right.  Tanner  v.  Tibhitts,  19  Wend. 
133  ;  R'ugen  v.  Collins,  8  Hun,  384.  The  court  has  jurisdiction  of 
the  question  of  extra  allowance.  Fisher  v.  Hepburn,  4S  N.  Y.  41- 
Where  the  referee  failed  to  find  the  value  of  the  property  the  clerk 
has  no  power  to  receive  evidence  to  determine  such  value  as  a  basis 
for  an  extra  allowance.  Newton  v.  Reid,  24  Week.  Dig.  472.  The 
provisions  of  section  3252  relating  to  extra  allowance  relate  solely 
to  an  action  under  these  sections,  when  it  provides  fur  an  allowance 
in  an  action  to  compel  the  determination  of  a  claim  to  real  property. 
8  Civ.  Pro.  K  214,  etc.,  note. 

^  1643.  Where  the  defendant  claims  the  property  in  question,  or  any  part 
thereof,  "by  virtue  of  an  estate  in  remainder  or  reversion,  he  need  not  establish  a 
right  to  the  immediate  possession  thereof;  but  where  the  verdict,  report,  or  decis- 
ion finds  that  he  has  such  an  estate,  it  must  specify  the  time  when,  or  the  contin- 
gency upon  which,  he  will  be  entitled  to  possession;  and  final  judgment  to  that 
effect  must  be  rendered  accordingly,  without  damages.  In  such  a  case,  an  execu- 
tion for  the  delivery  of  the  possession  of  the  property  may  be  issued  upon  the 
judgment;  but  only  by  the  special  order  of  the  court,  made  upon  an  application 
by  the  defendant,  or  a  person  claiming  under  him,  and  satisfactory  proof  that  the 
time  has  arrived  when,  or  the  contingency  has  happened  upon  which,  the  appli- 
tant  is  entitled  to  possession  by  the  terms  of  the  judgment. 
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§  1644.  Where  a  final  judgment,  in  favor  of  the  defendant,  determines  that  he 
is  entitled  to  the  immediate  possession  of  the  property,  it  must  award  him  pos- 
session accordingly.  The  final  judgment  must  also  award  to  him  his  damages 
for  the  withholding  of  the  property,  as  in  an  action  of  ejectment. 

§  1645.  Final  judgment  for  the  plaintifE  must  be  to  the  effect,  that  the  defend- 
ant, and  every  person  claiming  under  him,  by  title  accruing  after  the  filing  of  the 
judgment- roll,  or  of  the  notice  of  the  pendency  of  the  action,  as  prescribed  in 
article  ninth  of  this  title,  be  forever  barred  from  all  claim  to  any  estate  of  inherit- 
ance, or  for  life,  or  for  a  term  of  years  not  less  than  ten,  in  tlie  property.  If  such 
a  judgment  is  taken  upon  the  defendant's  default  in  appearing  or  pleading,  it 
shall  not  award  costs  to  either  party,  unless  it  is  taken  upon  a  default  in  answer- 
ing, after  the  decision  of  a  demurrer  to  the  complaint. 

This  section   modifies  the  rule  laid  down  in  Davis  v.  Read,  G5 

N.  y.  566. 

§  1646.  A  final  judgment  in  favor  of  either  party,  in  an  action  brought  as  pre- 
scribed in  this  article,  is  conclusive  against  the  other  party,  as  to  the  title  estab- 
lished in  the  action;  and  also  against  every  person  claiming  from,  through,  or  un- 
der that  party,  by  title  accruing  after  the  filing  of  the  judgment-roll,  or  of  the 
notice  of  the  pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title. 
But  where  the  defendant,  by  his  answer,  claims  an  estate  adverse  to  the  plaintiff, 
entitling  him  to  the  immediate  possession  of  the  property,  the  unsuccessful  party 
is  entitled  to  a  new  trial,  within  the  same  time  and  under  the  same  circumstances, 
as  where  judgment  is  rendered  in  an  action  of  ejectment,  upon  the  trial  of  an 
issue  of  fact. 

A  judgment  after  trial  is  conclusive,  and  tlie  parties  are  limited  to 
tlie  ordinary  practice  of  the  court  as  to  new  trials.  Malin  v.  Hose, 
I'A  Wend.  258.  It  was  also  conclusive  against  defendant,  and  all 
claiming  under  him,  by  title  accruing  subsequent  to  filing  of  the 
notice  (see  language  of  present  section).  Maltonner  v  Dhiimic'k, 
4  Barb.  566. 

§  1647.  A  person  claiming,  as  owner,  an  estate  in  fee,  for  life,  or  for  years,  in 
real  property,  may  maintain  an  action  against  a  woman,  who  claims  to  have  a  right 
of  dower  in  the  whole  or  a  part  of  the  property,  to  compel  the  determination  of 
her  claim;  unless  she  is  under  one  of  the  disabilities  specified  in  section  one  thou- 
sand six  hundred  and  thirty-eight  of  this  act.  But  such  an  action  cannot  be  com- 
menced, until  the  expiration  of  four  months  after  the  death  of  the  defendant's 
husband. 

§  1648.  In  an  action  brought  as  specified  in  the  last  section,  if  the  complaint 
admits  the  defendant's  right  of  dower  in  the  property  described  therein,  or  any 
part  thereof,  it  must  demand  judgment  that  her  dower  be  admeasured.  In  that 
case,  if  the  defendant  does  not,  by  her  answer,  set  forth  facts,  shovi'iug  that  she 
is  entitled  to  a  greater  right  of  dower,  or  another  estate  or  interest  in  tlie  prop- 
erty, than  is  so  admitted,  and  demand  judgment  therefor,  as  if  she  was  the 
plaintifE  in  an  action  for  dower,  the  court  must  render  an  interlocutory  judgment, 
directing  her  dower  to  be  admeasured  with  or  without  damages  for  its  detention, 
as  in  an  action  for  dower.  The  subsequent  proceedings  are  the  same,  as  if  the 
defendant  had,  as  plaintifE,  recovered  an  interlocutory  judgment  in  an  action  for 
dower. 
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§  1649.  Where  tlie  plaintiff  insists,  in  his  complaint,  that  the  defendant  has 
flot  a  right  of  dower  in  the  property,  he  must  demand  judgment  that  she  be  for- 
ever  barred  from  such  a  claim.  In  that  case,  or  where  the  plaintifE  admits  a  right 
of  dower  in  the  defendant,  and  the  defendant  in  her  answer  demands  judgment 
for  a  greater  right  of  dower,  or  another  estate  or  interest  in  the  property,  than  is 
so  admitted,  the  provisions  of  this  article,  relating  to  an  action  to  compel  the 
determination  of  an  adverse  claim  in  fee,  or  for  life,  or  for  a  term  of  years  not 
less  than  ten,  apply  to  all  proceedings  subsequent  to  the  answer. 

§  1650.  An  action  may  be  maintained,  as  prescribed  in  this  article,  by  or  against 
a  corporation,  as  if  it  was  a  natural  person. 

37 
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CHAPTER   VI. 

ACTION  FOB  WASTE. 

The  article  relating  to  waste  is  a  revision  of  the  statute  on  that  sub- 
ject, omitting  that  portion  relating  only  to  certain  matters  of  practice  ; 
the  balance  has  been  consolidated  and  rearranged.  Under  the  statute 
the  action  being  penal  in  its  character,  the  plaintiff  was  held  to  strict 
proof.  Carrier  v.  Ingalls,  12  Wend.  70.  Waste  is  whatever  does 
a  lasting  damage  to  the  freehold  or  inheritance.  McCay  v.  Wait., 
.51  Barb.  225 ;  Jaclcs  v.  Brownson,  7  Johns.  227 ;  McGregor  v. 
Brown,  10  N.  T.  114.  Certain  acts  are  injurious  ^er  se  to  the  in- 
heritance, as  for  instance  the  cutting  of  timber.  Id.  It  was  said  in 
Sarles  v.  Sarles,  3  Sandf.  Ch.  601,  that  cutting  any  timber  trees  was 
waste.  The  rule  laid  down  in  Robinmn  v.  Kime,  70  N.  Y.  147,  is 
that  felling  of  trees  for  sale  by  a  tenant  for  life,  to  the  injury  of  a 
reversion,  is  waste.  A  tenant  cannot  cut  timber  for  selling  or  just 
before  the  expiration  of  his  lease.  Kidd  v.  Dennison,  6  Barb.  9. 
It  is  waste  for  a  tenant  to  cut  wood  to  burn  brick  for  sale,  where  he 
has  covenanted  not  to  commit  waste  of  wood  or  timber,  or  not  to  cat 
down  or  carry  away  more  than  is  actually  used  on  the  farm.  A 
tenant  may  cut  down  so  much  timber  as  may  be  necessary  for  fuel, 
but  not  to  carry  off  for  sale  or  use  elsewhere.  Rutherford  v.  Aiken, 
2  T.  &  0.  281 ;    Van  Deusen  v.   Young,  29  IST.  T.  9. 

In  parts  which  are  new  and  covered  with  forest  the  tenant  has 
been  allowed  to  cut  and  sell  timber  for  the  purpose  of  fitting  the 
land  for  cultivation.  Jackson  v.  Brownson,  7  Johns.  227;  Harder 
V.  Harder,  26  Barb.  409  ;  Kidd  v.  Dennison,  6  id.  9.  Where  the 
tenant  has  the  right  to  cut  in  the  exercise  of  good  husbandry,  any 
encroachment  on  what  should  be  left  as  a  provision  for  firewood  and 
refuse  is  waste.  Peojple  v.  Davison,  4:  Barb.  109.  Cutting  and  carry- 
ing away  timber  from  his  ward's  land  by  a  guardian  is  waste  unless 
it  is  required  for  the  repair  of  fences  or  buildings,  or  unless  good 
husbandry  requires  its  removal.  Terry  v.  Black,  1  T.  &  C.  42 ; 
S.  0.,  58  N.  T.  185.  In  considering  whether  trees  are  ornamental 
on  the  question  of  waste  it  is  important  to  consider  whether  they 
have  been  treated  as  such  by  the  owner  of  the  premises.  Hawley 
V.  Wolverton,  5  Paige,  522.  The  English  doctrine  with  regard  to 
waste  is  said  to  be  now  modified,  and  the  question  is,  was  it  good 
husbandry  and  justified  by  the  usage  of  the  place.     Kiddy.  Denni- 
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son,  6  Barb.  9  ;  Sarles  v.  Sarles,  3  Sandf.  Ch.  601 ;  McGregor  v. 
Brown,  10  N.  Y.  114.  Waste  is  an  improper  destruction,  or  material 
alteration,  or  devastation  of  the  freehold,  or  of  other  things  forming 
an  essential  part  of  it,  done  or  suffered  b/  a  person  rightfully  in 
possession  as  tenant,  or  having  but  a  partial  estate  like  a  mortgagor. 
It  is  not  waste  for  a  tenant  of  nursery  grounds  entering  subsequent 
to  a  mortgage  to  remove  and  sell  in  good  faith  and  in  the  usual 
course  of  business  growing  nursery  stock,  if  done  before  foreclosure 
is  begun,  and  not  in  apprehension  of  foreclosiire,  or  for  the  purpose 
of  injury  to  the  freehold  or  the  security,  nor  t<^  continue  to  do  so 
after  foreclosure  begun  if  a  plaintiff  does  not  obtain  the  appoint- 
ment of  a  receiver.  Hamilton  v.  Auntin,  36  Ilnin,  138.  Cutting 
firewood  for  men  working  on  farm  is  said  in  ?  S;\ndf.  Ch.  6i(1, 
supra,  to  be  waste. 

No  title  to  timber  can  be  acquired  as  against  a  nif>rtgagee  by 
wrongful  and  fraudulent  acts  of  waste.  Farrington  v.  Birdsell,  5 
Week.  Dig.  421.  A  lessee,  in  the  absence  of  express  permission 
from  his  lessor,  is  not  justified  in  making  alterations.  Ihuglas  v. 
Wiggins,  1  Johns.  Ch.  435.  The  taking  down  partitions  is  appa- 
rently an  act  of  waste.  Agats  v.  Lowenhein,  57  N.  Y.  605  ;  V.'citen 
V.  Wise,  47  Super.  Ct.  515.  Pulling  down  valuable  buildings  i" 
waste,  but  the  erection  of  a  new  building  is  not.  Winship  v.  Pitis, 
3  Paige,  259.  Where  real  estate  was  devised  to  trustees  absolutely 
and  in  fee,  with  full  power  to  lease  for  the  most  money  that  could 
be  obtained,  and  for  any  term  they  might  think  proper,  held,  that 
they  were  not  guilty  of  waste  in  allowing  a  tenant  to  pull  down  an 
old  building  and  build  a  new  one,  it  appearing  that  the  resulting 
improvement  greatly  benefited  the  property.  N.  Y.  Dyeing  and 
Printing  Estahlishment  V.  De  Westenherg,  Abb.  Ann.  Dig.,  1886) 
p.  375.  It  is  waste  to  open  new  mines  to  dig  and  carry  away  the  soil. 
Coates  V.  Cheever,  1  Cow.  460 ;  Livingston  v.  Peynolds,  2  Hill, 
157.  And  where  lands  are  demised  for  agricultural  purposes  only 
it  is  waste  for  a  tenant  to  work  an  open  quarry.  Freer  v.  Stotenbur, 
2  Keyes,  467.  Where  a  tenant  for  life  willfully  neglects  to  pay 
interest  so  that  a  mortgage  may  be  foreclosed,  it  is  waste.  Wade  v. 
Malloy,  16  Hun,  226.  The  usual  remedy  for  a  mortgagor  against 
waste  is  by  injunction.  Brady  v.  Waldron,  2  Johns.  Ch.  148- 
And  when  a  judgment  is  a  lien  upon  a  single  piece  of  land  and  the 
judgment  debtor  is  in  possession  an  injunction  is  the  proper  remedy, 
at  suit  of  the  judgment  creditor,  to  restrain  waste  thereon.  Vander- 
mark  v.  Schoonmaker,  9  Hun,  16.     See  provisions  of  Code  of  Civil 
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Procedure,  §  1442,  etc.  An  action  will  lie  against  the  holder  of  the 
equity  for  acts  committed  with  knowledge  that  thej  would  endanger 
the  security  of  the  mortgagee,  as  cutting  valuable  timber  or  remov- 
ing fences.  Van  Pelt  v.  MoGraw,  4  N.  T.  110.  See  Southworih 
V.  Van  Pelt,  3  Barb.  347.  Where  an  act  was  proper  in  itself,  such 
as  turning  a  water-course  for  the  purpose  of  good  husbandry,  and  the 
landlord  lies  by  for  many  years  till  its  ultimate  results  have  proved 
beneficial  to  the  inheritance,  he  is  not  entitled  to  an  action.  Jackson 
V.  Andrews,  18  Johns.  431.  Plaintiff  may  recover  for  negligent 
waste,  as  in  suffering  building  to  be  burned,  though  the  complaint 
charge  defendant  with  setting  it  on  fire.  liohinson  v.  Wheeler,  25 
N.  Y.  252.  The  courts  of  this  State  have  no  jurisdiction  of  an 
action  for  waste  committed  out  of  the  State.  Cragin  v.  Lovell,  88 
N.  Y.  258. 

§  1651.  An  action  for  waste  lies  against  a  tenant  by  tlie  curtesy,  in  dower,  for 
life,  or  for  years,  or  the  assignee  of  such  a  tenant,  who,  during  his  estate  or  term, 
commits  waste  upon  the  real  property  held  by  him,  without  a  special  and  a  law. 
ful  written  license  so  to  do;  or  against  such  a  tenant,  who  lets  or  grants  his  estate, 
and,  still  retaining  possession  thereof,  commits  waste  without  a  like  license. 

§  1652.  An  heir  or  devisee  may  maintain  an  action  for  waste,  committed  in  the 
time  of  his  ancestor  or  testator,  as  well  as  in  his  own  time.  The  grantor  of  a 
reversion  may  maintain  an  action  for  waste,  committed  before  he  aliened  the 
same. 

A  person  having  a  vested  remainder  in  land  may  maintain  an 
action  for  waste  against  one  holding  the  life  estate.  Williams  v. 
Pedbody,  8  Hun,  271.  As  the  reversioner  cannot  bring  trespass  or 
ejectment  against  a  tenant  so  long  as  the  tenancy  continues,  he  is 
not  debarred  from  his  remedy  at  law  or  in  equity  for  waste  because 
the  proceeding  may  involve  the  determination  of  a  disputed  title. 
Robinson  v.  Kinie,  70  JST.  Y.  147.  He  need  not  wait  till  the  expira- 
tion of  the  tenancy  to  bring  his  action.  Agate  v.  Lowenbein,  57  N. 
Y.  605 ;  Robinson  v.  Wheeler,  25  id.  252.  An  action  for  waste 
can  be  maintained  by  the  grantee  of  the  reversioner  against  the  as- 
signee or  sub-tenant  of  the  tenant  for  life.  Rutherford,  v.  Aikin,  2 
T.  &  C.  281.  Owner  of  an  intervening  estate  for  life  or  for  years 
is  not  a  necessary  plaintiff  in  an  action  for  waste  for  injury  to  inher- 
itance by  cutting  timber,  but  no  damages  can  be  recovered  in  such 
action  for  injury  to  life  tenant ;  he  may  bring  a  separate  action. 
Van  Deusen  v.  Young,  29  N.  Y.  9.  It  was  said  in  Peterson  v. 
Clark,  15  Johns.  205,  that  only  the  person  having  the  next  imme- 
diate estate  of  inheritance  in  reversion  or  remainder  can  maintain  an 
action  for  waste,  and  a  person  having  an  expectant  interest  in  land 
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less  than  an  inheritance  cannot  maintain  it.  An  action  by  a  land  ord 
against  a  tenant  to  recover  damages  for  the  removal  of  partitions  is 
analogous  to  the  former  action  for  waste,  and  plaintiff  must  shov7  an 
injury  to  freehold  and  reversion;  that  is,  to  his  own  estate.  Aoer/e 
V  Fagen,  42  Super.  Ct.  217.  An  action  lies  by  the  mortgagee  for 
waste  against  the  mortgagor  or  his  grantee.  Ensign  v.  Colbu7"n,  11 
I'aige,  503;    Van  Pelt  v.  MoGraw,  4  N.  Y.  110. 

Under  the  Revised  Statutes  a  person  seized  in  remainder  or  rever- 
sion had  the  right  to  maintain  an  action  of  waste  for  any  injury 
done  to  the  inheritance,  notwithstanding  any  intervening  estate  for 
life  or  for  years,  and  this  jight  is  continued  by  the  Code.  Bout(,n 
V.  Thomas,  10  State  Rep.  827.  A  person  must  be  seized  of  an  es- 
tate in  remainder  or  reversion  in  order  to  maintain  an  action  for 
waste  for  injury  to  the  inheritance,  where  there  is  an  intervening  es- 
tate for  life.  Woodruff  v.  OooTc,  47  Barb.  304.  A  reversioner  may 
recover  for  waste  by  a  tenant  although  after  its  commission  he  alien- 
ate the  estate  and  have  no  interest  therein  at  the  time  of  suit 
brought.  Rohinson  v.  Wheeler,  25  N.  Y.  252.  A  judgment  cred- 
itor having  no  specific  lien  cannot  maintain  an  action  for  waste. 
Lanning  v.  Carpenter,  48  N.  Y.  408.  As  to  right  to  an  injunction 
after  sale,  see  Vandermark  v.  Schoonmaker,  9  Hun,  216.  It  seems 
that  a  person  having  interest  in  the  premieres  may  maintain  the  ac- 
tion. Lee  V.  Whallon,  20  Week.  Dig.  366.  The  owner  and  one 
who  has  contracted  to  purchase  are  necessary  parties  to  an  action 
for  waste  against  the  lessee.  Kidd  v.  Dennison,  6  Barb.  9.  A  con- 
tract to  purchase  upon  the  performance  of  acts  to  be  done  by  the 
purchaser  gives  no  right  to  enter  and  commit  waste.  Cooper  v. 
/Stover,  9  Johns.  331.  It  is  not  necessary  to  show  the  defendant's 
primary  motive  in  committing  waste  was  to  injure  plaintiff's  security. 
It  is  enough  that  defendant  acted  with  a  full  knowledge  of  the  cir- 
curnstances,  though  primarily  with  a  view  to  his  own  emolument. 
Van  Pelt  v.  McGraw,  4  K.  Y.  110.  Section  1925,  etc.,  gives  an 
action  to  prevent  waste  of  public  lands. 

I'he  defendant  and  defenses. —  An  action  of  waste  will  not  lie 
against  a  testamentary  trustee  who  enters  on  the  land  devised  and 
commits  waste  thereon.  Kincaid  v.  Scott,  12  Johns.  368.  A 
niortgagee  caunotj  it  is  said,  maintain  an  action  of  waste  against  a 
niorto'asee  before  forfeiture.  Peterson  v.  Clark,  15  Johns.  '205. 
Sou  Thomas  on  Mortgages,  55,  n.  2.  The  action  lies  against  the 
assignee  of  a  lease.  Short  v.  Wilson,  13  Johns  33.  If  a  lessee 
( ommits  waste   an  immediate  action  hes  against   him.     Agate   v. 
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Xoweniein,  67  N.  Y.  605.  The  action  is  said  not  to  lie  against  a 
stranger.  Livingston  v.  Ueyicood,  llJohns.  429 ;  Bates  v.  ShraecLeVy 
13  id.  260.  A  parol  license  cannot  justify  waste  in  a  tenant  for  life 
or  for  years.  The  fact  that  such  license  was  on  condition  he  should 
clear  and  seed  the  land  on  which  he  cut  timber  does  not  avail. 
McGregor  v.  Brown,  10  N.  T.  114.  It  is  no  defense  to  an  action 
for  waste  against  a  tenant  for  life  that  he  acted  in  good  faith,  or 
under  a  claim  of  right,  or  that  he  was  in  possession  claiming  a  fee. 
Eobinson  v.  Rime,  70  N.  Y.  147. 

A  contract  of  purchase  upon  the  performance  of  certain  acts  to 
be  done  by  the  purchaser  gives  no  right  to  enter  and  commit  waste. 
Cooper  V.  Stover,  9  Johns.  331.  In  an  action  for  waste,  or  in  the 
nature  of  waste,  for  making  unauthorized  alterations  upon  leased 
lands  the  lessees  cannot  offset  any  benefit  to  the  property  from 
such  alterations.  Walton  v.  Wise,  47  Super.  Ct.  515.  If  a  tenant 
repairs  what  would  be  held  to  be  waste  before  action  brought  it  is  a 
defense.  Jackson  v.  Andrew,  18  Johns.  431.  A  purchaser  right- 
fully in  possession  under  an  executory  contract,  by  which  time  is 
given  for  the  payment  of  the  purchase-money,  will  not  be  restrained 
from  cutting  timber  unless  he  do  so  to  such  an  extent  as  to  render 
the  land  an  inadequate  remedy  for  the  purchase-money.  Van  WycTc 
V.  Alliger,  6  Barb.  507. 

§  1653.  Such  an  action  may  also  be  maintained  against  a  guardian  by  his  ward, 
either  before  or  after  the  termination  of  the  guardianship,  for  waste,  committed 
upon  the  real  property  of  the  ward,  during  the  guardianship. 

A  statutory  guardian  has  no  right  to  commit  or  permit  waste. 
Torry  v.  Black,  1  T.  &  C.  42  ;  affirmed,  58  JST.  Y.  185.  But  the  fact 
that  the  avails  of  the  timber  cut  were  applied  to  the  support  of  the 
ward  may  be  pleaded  as  a  partial  defense.  Holbrook  v.  Wells,  8 
Week.  Dig.  391. 

§  1654.  Where  real  property  is  sold  by  virtue  of  an  execution,  the  person,  to 
whom  a  conveyance  is  executed  pursuant  to  the  eale,  may  maintain  an  action  for 
waste,  committed  thereon  after  the  sale,  against  the  person,  who  was  then  in 
possession  of  the  property. 

A  purchaser  on  execution  is  entitled  to  the  proceeds  of  waste  after 
sale  and  before  time  to  redeem  if  there  is  no  redemption.  Boyd  v. 
Uoyt,  5  Paige,  65.  A  party  who  redeems  land  sold  on  execution, 
after  receiving  the  sheriff's  deed,  can  maintain  waste  against  any 
person  who,  intermediate  the  sale  and  sheriff's  deed,  cuts  and  takes 
timber  from  the  premises.  So  held  where  the  party  who  bid  off  the 
premises  at  the  sheriff's  sale  cut  and  carried  away  the  timber  with 
the  consent  of  the  judgment  debtor,  who  was  in  possession.     Thomas 
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V.  Crofut,  14  N".  Y.  474.     It  is  held  in  Potter  v.  €ramwell,  40  id 
287,  that  where  the  purchaser  of  real  estate  upon  sale  under  exe 
cution  intermediate  the  sale  and  the  sheriffs  deed,  severs  any  thing 
from  the  realty  he  is  liable  for  its  value  only  to   the  person  who 
eventually  receives  the  sherifE's  deed, 

§  1655,  If  the  plaintiff  recovers  in  an  action  for  waste,  other  than  an  action, 
brought  as  prescribed  in  the  next  section,  the  final  judgment  must  award  to  him 
treble  damages.  Where  the  action  is  brought  by  the  person  next  entitled  to  the 
reversion,  and  it  appears,  in  like  manner,  that  the  injury  to  the  estate  in  reversioQ 
is  equal  to  the  value  of  the  tenant's  estate  or  unexpired  term,  or  that  it  was  done 
maliciously,  the  final  judgment  must  also  award  to  the  plaintiff  the  forfeiture  of 
the  defendant's  estate,  and  the  possession  of  the  place  wasted. 

The  trial  must  be  by  jury  unless  it  is  waived.  Code,  §  968.  Re- 
covery for  waste  is  limited  to  the  amount  of  damages  to  the  freehold. 
McCay  Y.  Wait,  51  Barb.  225;  Harder  v.  Harder,  26  id.  409; 
Robinson  v.  Kime,  1  T.  &  C.  60 ;  Yan  Deusen  v.  Young,  29 
N.  Y.  9.  It  is  not  necessary  ibr  the  complaint  in  an  action  of  waste 
to  contain  a  reference  to  the  statute  relating  to  treble  damages  to 
entitle  the  plaintiff  to  such  damages.  Carrier  y.  Ingalls,  1'2  Wend. 
70 ;  Boiinson  v.  Kime,  1  T.  &  C.  60.  The  statute  in  regard  to 
waste  will  not  excuse  a  defendant  from  treble  damages  because  he 
had  good  reason  to  believe  the  land  to  be  his  own.  Soiinson  v. 
Kime,  70  IST.  Y.  147 ;  Rutherford  v.  Aiken,  3  T.  &  C.  60.  If  in 
such  an  action  the  plaintiff  fails  to  prove  that  the  injury  to  his  estate 
is  equal  to  the  value  of  the  defendant's  estate  he  cannot  have  a  judg- 
ment to  recover  the  place  wasted  and  treble  damages.  An  allega- 
tion to  that  effect  in  the  complaint  will  not  be  admitted  by  the 
default  of  the  defendant.  Harder  v.  Harder,  26  Barb.  409.  When 
the  complaint  contained  a  claim  for  treble  damages  and  also  another 
cause  of  action,  held,  plaintiff  was  not  entitled  to  treble  damages. 
Van  Deusen  v.  Young,  29  N.  Y.  9.  The  right  to  treble  damages 
was  not  affected  by  tha  old  Code.  Robinson  v.  Kime,  70  N.  Y. 
147.     See,  as  to  action  for  treble  damages,  §§  1667  and  1668. 

§  1656.  An  action  for  waste  may  also  be  maintained,  by  a  joint  tenant  or  tenant 
in  common,  against  his  co-tenant,  who  commits  waste  upon  the  real  property  held 
in  joint  tenancy  or  in  common.  If  the  plaintiff  recovers  therein,  he  is  entitled,  at 
his  election,  either  to  a  final  judgment  for  treble  damages,  as  specified  in  the  last 
section,  or  to  have  partition  of  the  property,  as  prescribed  in  the  next  two  sections. 

An  action  for  waste  will  lie  by  one  co-tenant  in  common  against 
his  co-tenant  who  cuts  and  removes  timber,  which  is  the  chief  value 
of  tlie  laud,  and  converts  it  to  his  own  use.  Elwell  v.  Burnside,  44 
Barb.  447. 
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§  1657.  Where  the  plaintiff  elects  to  have  partition,  as  prescribed  in  the  last 
section,  if  the  pleadings,  verdict,  report,  or  decision,  do  not  determine  the  rights 
and  interests  of  the  several  parties  in  the  property  so  held  iu  joint  tenancy  or  in 
common,  the  court  mast  ascertain  them,  by  a  reference  or  otherwise.  If  it  appears 
that  there  are  persons,  not  parties  to  the  action,  who  must  have  been  made  parties 
to  an  action  for  the  partition  of  the  property,  they  must  be  brought  in  by  a  sup- 
plemental summons,  and,  if  necessary,  supplemental  pleadings  must  be  made. 
When  the  rights  and  interests  of  all  the  parties  are  ascertained,  an  interlocutory 
judgment  for  the  partition  or  sale  of  the  property  must  be  rendered,  and  the  sub- 
sequent proceedings  thereon  must  be  the  same,  as  in  an  action  for  the  partition  of 
the  property,  except  as  otherwise  prescribed  in  the  next  section. 

§  1658.  The  plaintiff  may  elect  to  take  final  judgment  for  the  single  damages 
awarded  to  him,  or  that,  in  making  the  partition,  or  in  dividing  the  proceeds  of  a 
sale,  so  much  of  the  share  of  the  defendant  in  the  real  property,  or  the  proceeds 
thereof,  as  will  be  sufficient  to  compensate  the  plaintiff  for  his  single  damages, 
and  the  costs  of  the  action,  other  than  the  expenses  of  making  the  partition  or 
sale,  be  laid  oil  or  paid,  as  the  case  may  be,  to  the  plaintiff.  The  residue  of  the 
property  or  proceeds,  not  laid  off  or  distributed  to  the  plaintiff  or  the  defendant, 
must  be  laid  off  or  paid  to  the  persons  entitled  thereto,  according  to  their  respect- 
ive rights  and  interests. 

§  1659.  In  an  action  for  waste,  it  is  not  necessary,  either  upon  the  execution  of 
a  writ  of  inquiry,  or  upon  the  trial  of  an  issue  of  fact,  that  the  jury,  the  judge,  or 
the  referee,  should  view  the  property.  Where  the  trial  is  by  a  referee,  or  by  the 
court  without  a  jury,  the  referee  or  the  judge  may,  in  his  discretion,  view  the 
property,  and  direct  the  attorneys  for  the  parties  to  attend  accordingly.  In  any 
other  case,  the  court  may,  in  its  discretion,  by  order,  direct  a  view  by  the  jury. 


CHAPTER  VII. 

ACTION"  FOR  A  NUISANCE. 
It  is  said  by  the  codifiers  that  the  remedy  afforded  by  this  article 
has  long  been  out  of  favor,  both  with  the  courts  and  the  profession, 
since  an  action  for  damages,  or  in  the  nature  of  a  suit  in  equity,  ap- 
pears to  afford  an  ample  remedy.  It  was  said  in  Aihin  v.  Benedict, 
39  Barb.  400,  to  be  the  appropriate  remedy.  At  common  law  the 
remedy  was  by  action  on  the  case  or  writ  of  nuisance ;  the  latter 
remedy  was  abolished  by  the  old  Code,  section  453.  The  action  in 
equity  remains;  Parher  v.  Laney,  1  T.  &  C.  590;  and  the  present 
action  seems  to  be  a  provision  for  both  the  removal  of  the  nidsance 
and  the  recovery  of  the  damages  occasioned  by  it.  Hudson  v.  Caryl, 
44  N^.  Y.  553.  But  in  equity  the  continuance  of  the  nuisance  can 
be  restrained  and  damages  recovered  as  an  incident.  Id.  An  ac- 
tion both  legal  and  equitable  in  its  character  may  be  maintained  by 
the  people,  through  the  attorney-general,  for  the  removal  of  a  nui- 
38 
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sauce,  for  an  injunction  against  its  continuance,  and  for  damages. 
People  V.  Met.  Tel.  &  Tel.  Co.,  11  Abb.  N.  C.  304. 

It  is  said  to  be  impracticable  to  give  a  precise  technical  definition 
of  what  constitutes  a  nuisance  at  common  law,  and  that  the  only  ac- 
curate method  of  ascertaining  the  meaning  of  the  term  is  to  examine 
decided  eases  adjudged  to  be  or  not  to  be  nuisances.  4  Wait's  Ac- 
tions and  Defenses,  726.  It  is  defined  by  Blackstone  as  any  thing 
that  worketh  hurt,  inconvenience  or  damage.  A  nuisance  is  any 
wrongful  conduct  in  the  management  of  property,  or  any  wrongful 
interference  with  the  property  of  the  public,  not  necessarily  depend- 
ing for  its  wrongful  character  on  negligence.  Cooley  on  Torts,  565. 
What  is  a  nuisance  is  a  question  of  fact.  A  nuisance  is  something 
noxious  or  offensive  to  any  of -the  senses,  either  to  the  sense  of  sight 
or  hearing  as  well  as  smelling,  and  that  may  be  a  nuisance  which  of- 
fends none  of  the  senses  if  it  be  deleterious  to  the  health  or  safety, 
or  noxious  to  human  enjoyment.  Pickard  v.  Collins,  23  Barb.  453. 
In  Butterfield  v.  Klaber,  52  How.  255,  the  court  held,  that  in  the 
enjoyment  of  his  own  land  one  must  be  confined  to  such  reason- 
able use  thereof  as  will  not  infiict  injury  upon  his  neighbor,  or  con- 
flict with  his  neighbor's  reasonable  enjoyment,  and  must  submit  to 
such  annoyances  as  result  from  the  reasonable  use  and  enjoyment  of 
his  neighbor,  of  laud  belonging  to  him.  Citing  Campbell  v.  Seaman, 
2  T.  &  C.  235.  The  real  question  is,  whether  the  annoyance  sub- 
stantially interferes  with  the  comfort  of  human  existence  and  the 
enjoyment  of  property.  Mulligan  v.  Elias,  12  .Abb.  (E.  S.)  259. 
The  rule  is,  that  while  a  man  may  prosecute  such  business  as  he 
chooses  on  his  own  premises,  he  has  no  right  to  maintain  or  erect  an 
injury  to  an  adjoining  proprietor,  or  to  his  neighbors,  even  in  pur- 
suance of  a  lawful  trade.     Heeg  v.  Lioht,  80  N.  Y.  579. 

§  1660.  An  action  for  a  nuisance  may  be  maintained  in  any  case,  wliere  such  an 
action  might  have  been  maintained  under  the  laws  in  force,  immediately  before 
this  act  takes  effect. 

But  no  remedy  will  lie  to  redress  a  consequential  injury  neces- 
sarily resulting  from  the  lawful  exercise  of  a  right  granted  by  the 
sovereign  power  of  the  State  or  authorized  by  competent  municipal 
ti  iithority.  Renwick  v.  Morris,  7  Hill,  575.  The  legislature  may 
;  utliorize  acts,  which  would  otherwise  be  nuisances,  so  that  they  be- 
Luiiie  lawful.     Leigh  v.  Westervelt,  2  Duer,  618 ;    Williams  v.  JV^. 

Y.  C.  R.  R.  Go.,  18  Barb.  222 ;  Masterson  v.  Short,  7  Robt.  241 ; 

Cogswell  v.  iV.  Y.  <&  N.  H.  R.  R.  Co.,  48  Super.  Ct.  31;  People 
V.  Lnv>,  34  Barb-  494 ;   People  v.  N.  Y.  Gas-light  Co.,  6  Lans.  467 ; 
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Davis  V.  The  Mayor,  14  N".  Y.  507;  Phcenix  v.  Commissioners,  12 
How.  1 ;  Iiadcliff''s  Executors  v.  Mayor,  i  N.  Y.  195. 

The  statutory  sanction  wliich  will  justify  an  injury  by  a  corpora- 
tion to  a  private  person  without  making  compensation  therefor,  and 
without  the  consent  of  the  owner,  must  be  express  or  given  by  clear 
and  unquestionable  implication  from  the  powers  expressly  conferred, 
so  that  it  can  fairly  be  said  that  the  legislature  contemplated  the 
doing  of  the  very  act  which  occasioned  the  injury.  It  may  not  be 
presumed  from  a  general  grant  of  authority,  where  the  terms  of  the 
statute  giving  such  authority  are  not  imperative,  but  permissive.  This 
does  not  confer  license  to  commit  nuisance,  although  what  is  con- 
templated by  the  statute  cannot  be  done  without  so  doing.  Cogswell 
V.  N.  Y.,  N.  H.  &  E.  B.  R.  Co.,  103  N..Y.  10.  Citing  Baltimore  S 
Potomac  H.  R.  Co.  v.  Fifth  Ave.  Baptist  Church,  108  U.  S.  317. 
Followed,  Boham  v.  Port  Jervis  Gas-light  Co.,  45  Hun,  257. 

Public  nuisance.  —  A  public  nuisance  is  one  which  affects  the 
rights  of  the  community  in  general,  and  not  the  one  particular  per- 
son. Lansing  v.  Smith,  8  Cow.  146.  As  a  place  of  amusement 
kept  for  gain;  Tanner  v.  Trustees,  5  Hill,  121;  or  any  thing 
that  is  offensive  to  the  morals  of  society ;  Boom  v.  City  of  ZJtica, 
2  Barb.  104;  or  an  unlawful  erection  in  a  public  stream  ;  Heeker 
V.  Boch  Co.,  13  How.  549  ;  People  v.  VanderUlt,  26  N.  Y.  287 ; 
or  any  obstruction  therein ;  Moore  v.  Commissioners,  32  How. 
184 ;  Mayor  v.  Baumburger,  7  Eobt.  219 ;  or  a  floating  storehouse. 
Hart  V.  Albany,  3  Paige,  213  ;  S.  C,  9  Wend.  571.  Any  obstruc- 
tion which  leaves  the  navigation  of  a  port  less  convenient  or  safe  is 
a  nuisance.  People  v.  Eorton,  5  Hun,  516  ;  S.  C,  64  N".  Y.  610. 
So  are  telephone  poles  erected  on  the  streets  of  a  city  in  such  a  way 
as  to  incommode  the  public.  People  v.  Metropolitan  T.  &  T.  Co., 
64  How.  120.  A  telegraph  cable  so  laid  as  to  interfere  with  navi- 
gation. Blanchard  v.  Western  Union  Tel.  Co.,  60  N.  Y.  510. 
The  construction  of  a  railroad  on  the  public  street  without  the  requi- 
site authority  is  a  public  nuisance.  Wetmore  v.  Story,  22  Earb.  414; 
AstorY.  N.  Y.  Arcade  Railway  Co.,  3  State  Rep.  188.  To  author- 
ize the  construction  of  a  railroad  upon  or  over  a  highway,  where  iti- 
dividuals  own  private  rights  or  interests  therein,  or  in  the  soil 
thereof,  not  only  must  the  public  right  or  lease  be  obtained,  but 
the  individual  rights  and  interests  ir.ast  be  lawfully  acquired;  and 
if  constructed  without  such  acquisition  the  builders  are  liable  to  the 
owners,  as  to  whom  the  railroad  is  a  continuing  nuisance.  Oline  v. 
N.  Y.  C.  di  11.  R.  R.  R.  Co.,  101  N.  Y.  98.     The  unauthorized  erec- 
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tion  and  operation  of  an  elevated  railroad  through  the  streets  of  a  city 
creates  a  public  nuisance.  Negus  v.  City  of  Brooklyn,  10  Abb. 
N.  C.  180 ;  Caro  v.  Metropolitan  E.  R.  R.  Co.,  46  Super.  Ct.  138. 
The  rule  in  Story  v.  N.  Y.  Elevated  R.  R.  Co.,  11  Abb.  N.  C.  226, 
that  an  abutting  owner  is  entitled  to  damages,  if  light,  air  and  access 
are  interfered  with,  applies  where  the  street  of  a  city  is  held  in  trust 
for  public  use  as  a  highway,  as  well  as  where  the  fee  subject  to  such 
easement  is  in  the  abutting  owner.  Peyser  v.  JV.  Y.  Elevated  R. 
R.  Co.,  12  Abb.  K.  C.  275. 

One  who  carries  filth  in  sewers  through  a  water-course  on  lands  of 
another  is  not  relieved  from  responsibility  because  the  injury  is 
aggravated  by  an  obstruction  of  the  stream.  Noonan  v.  City  of 
Albany,  79  N.  Y.  470.  A  building  in  a  large  city,  so  constructed 
that  snow  will  fall  from  it  to  the  sidewalk,  is  a  public  nuisance. 
Wqlsh  V.  Mead,  8  Hun,  387.  A  house  kept  as  a  house  of  ill- fame 
and  resort  of  disreputable  persons  is  a  public  nuisance.  Ely  v. 
Supervisors  of  Niagara  Co.,  36  N.  Y.  297.  The  construction  and 
maintenance  of  a  street  railway  by  any  individual  or  association  of 
individuals,  withont  legislation,  is  a  public  nuisance,  and  subjects 
those  maintaining  it  to  a  private  action,  in  favor  of  any  person  sus- 
taining special  injury  therefrom.  Fanning  v.  Osborne,  102  N.Y.  441. 
As  is  a  tenement- house  in  a  filthy  condition  and  calculated  to  breed 
disease.     Meeker  v.  Van  Rensselaer,  15  Wend.  397. 

A  bridge  erected  across  Broadway,  in  the  city  of  New  York,  was 
so  held.  Knox  v.  New  York,  55  Barb.  404.  The  keeping  a  large 
quantity  of  gunpowder  in  a  wooden  building  insufficiently  secured, 
and  near  other  buildings,  is  a  public  nuisance.  Myers  v.  Malcobn. 
6  Hill,  292.  See  Bradley  v.  People,  56  Barb.  72.  So  is  an  obstruc- 
tion in  a  highway.  Harlow  v.  Mummeston,  6  Cow.  89 ;  Lansing  v. 
Smith,  8  id.  146 ;  Davis  v.  The  Mayor,  14  N.  Y.  506.  An  opening 
in  a  sidewalk  in  a  public  street  left  so  as  to  be  dangerous  to  travelers. 
Irvnn  v.  Wood,  4  Robt.  438 ;  Irwin  v.  Fowler,  6  id.  482.  But  where 
such  an  opening  has  been  made  with  tlie  consent  of  a  municipality,  it 
is  not  in,  and  of  itself  a  nuisance,  but  the  consent  being  conditioned  on 
certain  modes  of  use,  if  the  opening  is  kept  unguarded  it  becomes  a 
nuisance.  Jennings  v.  Yan  Schaick,  108  N.  Y.  530.  Using  a  street 
for  business  purposes  so  as  to  obstruct  travel  is  a  nuisance.  People  v. 
Cunnijigham,  1  Den.  524.  No  length  of  enjoyment  will  legalize  a 
public  nuisance.  Rochester  v.  Erickson.  46  Barb.  92 ;  Ogdensburgh . 
v.  Lovejoy,  2  T.  &  C.  83 ;  affirmed,  10  Alb.  L.  J.  237 ;  Snow  v. 
Williams,  6  Hun,  408  ;  Delaney  v.  Blizzard,  7  id.  7 ;  Dygert  v. 


Action  foe  a  Nuisance.  299 

Sohenck,  23  "Wend.  446 ;  Patton  v.  N.  T.  El.  R.  R.  Co.,  3  Abb.  N.  C. 
306;  St.  Vincent  Orphan  Asylum  v.  Troy,  76  N.  Y.  108;  Driggs 
V.  Phillips,  103  id.  Y7 ;  Van  Rensselaer  v.  Albany,  15  Abb.  N.  C. 
457.  If  a  party  may  acquire  a  prescriptive  right  to  continue  a  nui- 
sance, it  can  only  be  by  continuous  use  for  twenty  consecutive  years ; 
no  occupation  short  of  that  time  is  a  bar  to  a  complaint,  unliss  by  ^ 
some  act  or  omission  he  has  induced  the  party  causing  the  nuisance 
to  incur  large  expenditure  or  take  some  action  on  which  an  estop- 
pel can  be  based.     Campbell  v.  Seaman,  63  N.  T.  568. 

What  is  not  a  public  nuisance.  —  A  wrong  or  unlawful  motive  in 
erecting  a  structure,  otherwise  lawful,  does  not  make  the  structure 
itself  unlawful  or  a  nuisance.  Chenango  Bridge  Co.  v.  Paige,  83  N.  Y . 
178.  Au  excavation  in  a  highway,  made  pursuant  to  lawful  authority, 
is  not  per  se  a  nuisance.  Levessre  v.  The  Mayor,  48  Super.  Ct.  384. 
Building  materials  deposited  in  the  street  are  not  nuisances  if  prop- 
erly guarded,  and  offering  no  obstruction  or  unreasonable  peril  to 
travelers.  Yillage  of  Seneca  Falls  v.  Zalinski,  8  Hun,  571.  Ob- 
structions made  in  aid  of  commerce,  which  do  not  materially  injure 
free  navigation,  are  not  nuisances.  Delaware  &  H.  C.  Co.  v.  Law- 
rence, 2  Hun,  163 ;  affirmed,  56  N.  T.  612.  Branches  of  a  tree 
overhanging  the  road  are  not  a  nuisance  without  proof  of  special 
damages.  Countryman  v.  Lighthill,  24  Hun,  405.  A  railway 
bridge  constructed  under  legal  authority  is  not  a  nuisance.  Crooke 
V.  BrooMyn,  etc.,  R.  R.  Co.,  8  Week.  Dig.  252.  The  keeping  of 
gunpowder  is  not  necessarily  a  nuisance,  it  is  a  question  for  the  jury. 
Heeg  v.  Licht,  80  N.  Y.  579.  A  conductor  pipe,  designed  to  carry 
water  from  the  roof  to  the  ground,  when  constructed  with  due  care, 
is  not  unlawful,  although  its  mouth  is  toward  the  sidewalk  and  it 
discharges  thereon.      Wemliclc  v.  McCotter,  87  N.  Y.  122. 

A  sign  around  a  telegraph  pole  in  the  street,  close  to  the  curb,  is 
not  necessarily  a  public  nuisance.  Goldsmith  v.  Jones,  43  How. 
415.  Au  encroachment  upon  a  highway,  which  does  not  prevent  its 
use  for  ordinary  purposes,  is  not  a  nuisance  ^e?"  se.  Howard  v.  Rob- 
hins,  1  Lans.  63.  The  owners  of  swampy  lands  are  not  guilty  of  a 
public  nuisance  by  refusing  to  drain  them.  Woodruff  v.  Fisher, 
17  Barb.  224.  A  dangerous  wall,  remote  from  the  street,  is  not  a 
public  nuisance  so  as  to  render  the  municipality  liable  for  the  conse- 
quences of  a  failure  to  direct  its  removal.  Cain  v.  Syracuse,  29 
Hun,  105.  A  dam  across  a  stream,  which  is  teclmically  navi- 
gable, is  not  a  nuisance,  although  exceeding  the  authorized  height 
and  not  provided  with  a  lock  as  provided  by  statute.   Groat  v.  Moak, 
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94  N".  T.  115.  A  railroad  company  is  not  guilty  of  a  nuisance  m 
using  its  premises  in  a  proper  and  legitimate  manner.  Briesen  v. 
Long  Island  R.  R.  Co.,  31  Hun,  112.  What  is  mere  negligence  in 
neglecting  to  remove  ice  and  snow  from  a  sidewalk,  does  not,  of  it- 
self, constitute  a  nuisance.  Dickerson  v.  Mayor  of  New  Yorh,  92 
N.  Y.  584.  A  dam,  where  a  navigable  river  is  incapable  of  navi- 
gation, is  not  a  nuisance.  Matter  of  State  Reservation  at  Niagara, 
37  Hun,  537.  A  scaffold  suspended  from  the  roof  of  a  house,  for 
the  purpose  of  making  necessary  repairs,  is  not  a  nuisance.  Hexa- 
mer  v.  Well,  101  N.  T.  377.  One  doing  business  on  a  street  in  a 
populous  city  has  the  right  to  temporarily  obstruct  the  sidewalk  in 
front  of  his  place  of  business  for  the  purpose  of  loading  merchan- 
dise, the  right,  however,  to  be  exercised  in  a  reasonable  manner  so 
as  not  unnecessarily  to  incumber  the  sidewalk.  When  thus  reasonably 
exercising  such  right,  the  occupant  of  the  premises  is  not  required 
to  furnish  those  passing  upon  the  sidewalk  a  safe  passage  around  the 
obstruction,  ^elsh  v.  Wilson,  101  N .  Y.  254.  A  tradesman  may 
convey  goods  from  the  street  to  his  adjoining  store  and  from  the 
store  to  the  street,  and  for  that  purpose  may  temporarily  obstruct 
passage  on  the  sidewalk,  but  such  bbstruction  must  not  only  be 
reasonable  with  reference  to  the  business  of  the  tradesman  but  also 
with  reference  to  the  rights  of  the  public.  Callanan  v.  Oilman,  107 
N.  Y.  360. 

Who  may  maintain  action  and  in  what  cases.  —  An  individ- 
ual cannot  maintain  an  action  for  a  public  nuisance  without  proof 
of  special  damages;  but  any  special  damage,  however  small,  will 
authorize  the  action.  Lansing  v.  Smith,  8  Cow.  146  ;  S.  C,  4 
Wend.  9 ;  Lansing  v.  Wiswall,  5  Den.  213  ;  Jfort  Plain  Bridge 
Co.  V.  Smith,  30  IST.  Y.  44  ;  Anderson  v.  R.  L.,  etc.,  R.  R.  Co.,  9 
How.  553 ;  Dougherty  v.  Bunting,  1  Sandf.  1 ;  DeLaney  v.  Bliz- 
zard, 7  Hun,  7 ;  Morgan  v.  City  of  Binghamton,  32  id.  b02  ;  Bur- 
nett y.  Bagg,  67  Barb.  154;  Trenor  v.  Jachson,  46  How.  389; 
Milhau  V.  Sharp,  .27  N.  Y.  612 ;  Francis  v.  Schoelllojf,  53  id. 
152;  Negus  v.  City  of  Brooklyn,  1  Civ.  Pro.  R.  471 ;  Adams  v, 
Popham,  76  ]Sr.  Y.  411 ;  Oillispie  v.  Forrest,  18  Hun,  110  ;  Spade> 
V.  N.  Y.  Elevated  R.  R.  Co.,  3  Abb.  N.  C.  467  ;  Grooke  v.  A  nder 
son,  23  Hun,  266;  Callanan  v.  Oilman,  107  IST.  Y.  360.  As  to 
what  constitutes  a  public  nuisance  and  what  must  be  averred,  see 
Knox  V.  The  Mayor,  55  Barb.  404.  When  an  act,  beside  being  a 
]iublic  nuisance,  will  be  specially  injurious  to  several  separate  owners 
of  real  estate  they  can  join  in  an  action,  and  where  the  question  is 
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one  of  common  or  general  interest  to  many  persons,  or  where  the 
persons  who  might  be  made  parties  are  many,  and  it  may  be  imprac- 
ticable to  bring  them  all  before  the  court,  one  or  more  may  sue  for 
the  benefit  of  all,  and  the  various  allegations  in  the  complaint,  in 
relation  to  the  damages  which  will  be  caused  to  such  other  parties, 
are  not  irrelevant.  Asior  v.  ]V.  1".  Arcade  Hallway  Co.,  3  State 
liei).  188.  No  matter  how  numerous  the  persons  may  be  who  have 
sustained  a  peculiar  injury  or  damages,  each  is  entitled  to  compensa- 
tion for  his  injury  and  has  a  cause  of  action  against  the  persons 
erecting  or  maintaining  the  nuisance.  Francis  v.  Schoellkopf,  53 
N".  Y.  152. 

Private  nuisances  and  right  of  action  therefor.  —  Private  nui- 
sances are  those  that  result  from  the  violation  of  private  rights  and 
produce  damages  to  but  one  or  a  few  persons.  Wood  on  Nuisances, 
§  15.  An  action  will  lie  by  reason  of  the  erection  of  a  house  by 
defendant  upon  the  line  of  plaintiff's  land,  so  that  the  eaves  and 
gutters  project.  Aikin  v.  Benedict,  39  Barb.  400.  A  person  is 
liable  for  the  injurious  consequences  that  may  flow  from  the 
invasion  of  a  legal  right  of  his  neighbor.  Tremain  v.  Cohoes 
Co.,  2  N.  Y.  163;  Bellows  v.  Sackeit,  15  Barb.  96;  Thomas 
V.  Kenyan,  1  Daly,  132 ;  Benson  v.  Suarez,  28  How.  511. 
Failure  to  provide  suitable  gutters,  so  that  the  building  of  an- 
other is  injured,  is  a  nuisance.  Gilbert  v.  Beach,  4  Duer,  423. 
The  erection  of  an  embankment  on  land,  so  as  to  cause  water  to 
overflow  lands  of  another,  is  a  nuisance.  Goodale  v.  Tuttle,  29 
N.  Y.  467.  Defective  closets  or  water  pipes,  or  negligent  mainte- 
nance of  any  thing  which  is  a  nuisance,  is  actionable.  Rabbins  v. 
Mount,  4  Eobt.  553  ;  Mowe  v.  Goedel,  34  N.  Y.  52T.  Negligent 
blasting,  to  the  injury  of  an  individual,  is  an  actionable  nuisance. 
Hay  V.  Cohoes  Co.,  2  N.  Y.  159  ;  Tremain  v.  Cohoes  Co.,  id.  1(!3. 
Posting  placards  in  the  vicinity  of  plaintiff's  place  of  business,  cal- 
culated to  prevent  people  from  trading  with  him,  is  a  nuisance. 
Gilbert  v.  Mickle,  4  Sandf.  Gh.  357.  Allowing  a  horse  with  a  con- 
tagious disease  to  go  in  the  street  or  on  lands  with  another.  Mills 
V.  N.  T.  <&  H.  B.  R.  Go.,  2  Eobt.  326 ;  Fisher  v.  Clarh,  41  Barb. 
329.  If  a  dam  sets  back  waters,  so  that  they  become  stagnant  and 
interfere  with  health,  it  is  a  nuisance.  Townsend  v.  People,  3  Hill, 
479.  One  who,  in  damming  back  water,  detains  it  unreasonably,  or 
lets  it  off  in  unreasonable  quantities,  commits  a  nuisance.  Merritt 
V.  Brinkerhoff',  17  Johns.  306.  Whenever  the  use  of  water  by  a 
proprietor  is  in  excess  of  his  natural  riglit,  and  operates  injuriously 


302  Action  fob  a  JS'uisance. 

to  another  owner,  it  is  a  nuisance.  Thomas  v.  Brackley,  17  Barb. 
65i ;  Corning  v.  Troy,  40  N.  Y.  191.  See  Olinton  v.  Myers,  46 
id.  511 ;  Van  Iloesen  v.  Coventry,  10  Barb.  508.  It  is  a  nui- 
sance to  interfere  with  the  drainage  of  lands ;  Trustees  v.  Youmann, 
45  N.  Y.  362 ;  or  to  charge  the  soil  with  water.  Pixley  v.  Clark, 
35  N.  Y.  520.  A  slaughter-house,  if  offensive,  is  a  nuisance.  Brady 
V.  Weeks,  3  Barb.  157 ;  Catlin  v.  Valentine,  9  Paige's  Ch.  574 ;  Bu 
Bois  V.  Budlong,  15  iiob.  154;  Peck  v.  Elder,  3  Sandf.  126. 
^\  henever  any  offensive  trade  becomes  injurious  an  action  lies. 
Blunt  V.  Aiken,  15  Wend.  522.  Manufacturing  sash,  blinds  and 
boxes,  so  as  to  allow  smoke,  soot  and  cinders  to  come  upon  and  into 
the  premises  of  another,  is  a  nuisance.  Beir  v.  Cooke,  37  Hun,  38. 
A  livery -stable  or  barn  may  be  a  nuisance.  Pickard  v.  Collins,  23 
Barb.  444.  So  noisome  smells,  if  offensive  to  the  senses,  or  so  as  to 
produce  physical  discomfort,  or  to  interfere  materially  with  the  en- 
joyment of  property.  Cropsey  v.  Murphy,  1  Ililt.  126  ;  Brady  v. 
Weeks,  3  Barb.  157  ;  Manhattan  Gas-light  Co.  v.  Barker,  36  How. 
258  ;  Francis  v.  Schoellkojtf,  53  N.  Y.  152.  An  injury  from  nox- 
ious vapors  must  be  apparent  and  sensible  to  amount  to  a  nuisance, 
and  not  dependent  on  scientific  tests.  Vanderburgh  v.  Truax,  4 
Den.  464.  Smoke  may  constitute  a  nuisance  where  it  produces 
tangible  injury,  as  discoloration  of  clothes,  as  from  a  lime-kiln. 
Huichins  v.  Smith,  63  Barb.  252.  Dense  masses  of  smoke,  injurious 
to  the  neighbors,  is  a  nuisance.  Camphell  v.  Seaman,  2  T.  &  C  231. 
Where  one  manufacturing  brick  upon  his  lands  uses  a  process  by 
which  noxious  gases  are  generated,  which  are  borne  by  the  winds 
upon  the  adjacent  lands  of  his  neighbor,  injuring  and  destroying 
vegetation,  this  is  a  nuisance  and  the  party  injured  may  maintain  an 
action.  It  is  immaterial  that  the  damage  is  done  to  ornamental 
trees  and  shrubbery  only;  articles  of  luxury  are  as  much  under  the 
protection  of  the  law  as  articles  of  necessity.  So  it  is  immaterial  that 
the  injury  is  only  occasional  if  it  may  be  expected  whenever  a  kiln 
is  burning  unless  the  winds  blow  the  poisonous  gases  away  from 
plaintiff's  land.  It  does  not  affect  plaintiff's  right  that  the  brick- 
yard was  used  before  plaintiff  purchased  his  land.  The  authorities 
on  the  question  of  nuisance  particularly  as  applicable  to  brick  burn- 
ing, collated.  Campbell  v.  Seaman,  63  N.  Y.  568.  To  constitute  a 
nuisance  it  is  not  necessary  that  the  noxious  trade  or  business  should 
endanger  the  health  of  the  neighborhood,  It  is  sufficietit  if  it  pro- 
duces that  which  is  offensive  to  the  senses  and  which  renders  the  en- 
joyment of  life  or  property  uncomfortable.     Catliu  v.   Valentine, 
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'9  Paige,  675  ;  Brady  v.  Weelcs,  3  Barb.  157.  Every  person  has  a 
right  to  have  the  air  diffused  over  his  premises  in  its  natural  shape 
free  from  all  artificial  impurities.  No  one  has  a  right  to  interfere 
with  the  supply  of  pure  air  more  than  he  has  to  interfere  with  his 
neighbor's  soil,  therefore  every  use  of  one's  property  that  produces 
an  unwarrantable  impregnation  of  the  atmosphere  with  foreign  sub- 
stances to  the  detriment  of  another  is  a  nuisance  and  actionable  as 
such.  This  is  true  whether  the  injury  arises  from  smoke,  noxious 
vapors,  noisome  smells,  or  from  loading  the  atmosphere  with  dust, 
chaff  or  other  foreign  substances.     Wood  on  Nuisances,  §  429. 

Tallow  factories  and  melting-houses  have  been  held  nuisances. 
Blunt  V.  Hay,  4  Sandf.  Ch.  363 ;  Hansee  v.  Hammond.,  39  Barb. 
89;  Cropsey  Y.  Mvrphy,  1  Hilt.  126.  A  tannery  where  offensive 
-stenches  are  liberated  is  a  nuisance  Fisher  v.  Clark,  41  Barb.  339  ; 
Thomas  v.  Brackney,  17  id.  654;  Francis  v.  Schoellkopf,  53 
N.  Y.  152.  So  of  a  soap-boiling  establishment.  Howard  v.  Lee, 
3  Sandf.  281.  A  dam  erected  to  such  a  height  as  to  set  back  water 
upon  another's  mill  is  a  nuisance.  Rothery  v.  N.  IT.  Rubber  Co., 
.24  Hun,  172,  and  cases  cited.  A  steam  manufacturing  company 
adjoining  dwelling-houses  which  jarred  and  injured  them,  held  a 
nuisance.  MoKeori  v.  See,  51  N.  Y.  300.  A  structure  whicli, 
though  not  hurtful  to  health  or  noxious  to  the  senses,  interferes  with 
the  comfortable  enjoyment  (>f  life  or  property,  is  a  nuisance  within 
the  rule  that  any  person  who  sustains  a  private  injury  from  the  erec- 
tion or  continuance  of  a  nuisance  may  maintain  an  action  therefor. 
Trenor  v.  Jackson,  15  Abb.  (N.  S.)  115.  A  dog  in  the  habit  of 
coming  on  plaintiff's  premises  and  barking  and  howhng  about  his 
dwelling  by  day  and  night  to  the  great  annoyance  of  his  family  is 
a  nuisance.  Brill  v.  Flagler,  23  Wend.  354.  The  rule  is,  that  if 
one  carry  on  a  lawful  business  in  such  a  way  as  to  prove  a  nuisance  to 
his  neighbor  he  is  answerable  in  damages.  Fish  v.  Bodge,  4  Den. 
311.  Where  the  plaintiff's  consented  to  the  building  of  a  dam  by 
defendants  on  condition  that  the  work  should  be  done  so  as  not  to 
injure  them,  but  the  work  was  so  unskillfully  executed  as  to  set  the 
"water  back  on  plaintiffs'  wheels  the  erection  is  a  nuisance,  notwith- 
standing the  conditional  license.     Brow  v.  Bowen,  30  N.  Y.  519. 

One  who  obtains  permission  to  lay  gas  pipe  in  a  public  street  is 
bound  to  restore  it  to  its  former  condition  or  is  liable  for  damages^. 
McCamus  v.  Citizens''  Gas-light  Co.,  40  Barb.  380.  Ejecting  a 
(Stream  of  air  and  diit  through  a  pipe  from  a  factory  across  a  tow- 
path  of  a  canal,  whereby  animals  are  frightened,  is  a  nuisance.  Conk- 
39 


304:  Action  for  a  Nuisance. 

lin  V.  Phwnix  Mills,  62  Barb.  299.  It  is  a  nuisance  for  one  to  dig- 
H,  pit  or  leave  a  dangerous  opening  on  his  own  land  adjoining  a  pub- 
lic highway  so  that  those  using  it  with  ordinary  caution  may  fall  in 
it.  Wright  v.  Sanders,  3  Keyes,  323 ;  Davenport  v.  Buckman,  87 
N.  Y.  568 ;  Yale  v.  Bliss,  50  Barb.  358.  It  is  not  necessary  the 
pit  should  be  in  the  street  to  be  a  nuisance.  Bond  v.  Smith,  7 
State  Eep.  829 ;  S.  C,  44  Hun,  219.  A  gas  works  may  be  a  nui- 
sance according  to  its  location  and  amount  of  injury  it  inflicts.  Car- 
hart  V.  Auburn  Gas-light  Worlcs,  22  Barb.  297.  Discharge  of 
refuse  from  a  cheese  factory,  so  as  to  render  water  unwholesome  and 
offensive,  is  a  nuisance.  5wow  v.  TFz'ZZiams,  IBHnn,  468.  Defendant 
erected  on  his  own  lands  a  dam  a  short  distance  from  his  own  house 
on  a  small  stream  ;  the  water  of  the  pond  held  by  the  dam  became 
stagnant,  and  became  filled  with  unwholesome  matter  which  poi- 
soned the  atmosphere,  rendered  the  plaintiff's  premises  dangerous  to 
life  and  health,  and  depreciated  its  value.  Held,  a  nuisance.  Adams 
V.  Popham,  76  N.  Y.  410.  It  seems  that  to  navigate  a  steamboat 
by  the  use  of  an  uninspected  boiler  is  a  nuisance,  and  proof  that  it 
was  done  in  violation  of  an  express  statute  dispenses  with  the 
necessity  of  proving  other  negligence.  Yan  Norden  v.  Robinson, 
45  Hun,  567.  Where  a  pond  maintained  by  defendant,  for  manufac- 
turing purposes,  upon  land  belonging  to  the  plaintiff,  and  which 
joins  other  lands  belonging  to  him,  is  a  common  nuisance,  and 
especially  injurious  to  plaintiff,  he  may  bring  an  action  to  have  the 
pond.ren:oved  and  the  defendant  restrained  from  restoring  it,  even 
though,  by  the  terms  of  the  deed  by  wiiich  the  lands  were  conveyed 
to  defendant  by  a  former  owner,  the  right  to  maintain  the  pond 
is  expressly  reserved.  Leonard  v.  Spencer,  34  Hun,  341 ;  afiirmed, 
108  ]Sr.  Y.  338. 

The  complaint. —  The  action  is  a  substitute  for  the  writ  of  nui- 
sance, and  plaintiff  must  aver  in  his  complaint  all  that  was  before 
necessary  to  sustain  an  action  of  that  nature.  Ellsworth  v.  Putnam, 
16  Barb.  565;  Hubbard  v.  Russell,  24  id.  404.  In  order  to  main- 
tain the  action  it  is  necessary  to  show  that  the  defendant,  if  not  the 
original  creator,  had  knowledge  of  the  existence  of  the  nuisance ; 
Iluhhard  v.  Russell,  supra;  Miller  v.  Church,  5  Hun,  342;  Con- 
hocton  Stone  Road  v.  Buffalo,  etc.,  R.  R.  Co.,  51  N.  Y.  573 ;  but 
it  is  not  necessary  to  prove  a  request  to  abate  it.  Brown  v.  Cayuga, 
do.,  R.  R.  Co.,  12  N.  Y.  486.  But  see  Wemlich  v.  MoCotter,  87 
id.  122.  In  an  action  for  injury  to  plaintiff's  land  by  an  erection 
on  land  in  possession  of  defendants,  the  complaint  should  aver  that 
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plaintiff  was  the  owner  of  the  freehold  affected  by  the  nuisance 
when  acts  were  committed,  and  that  defendants  were  tenants  of  the 
freehold  on  which  the  nuisance  is  erected.  Ellsworth  v.  Ptotnam, 
16  Barb.  565.  Where  the  question  is  one  of  general  interest,  or  the 
parties  numerous,  one  may  sue  for  all.  Astor  v.  N.  Y.  Arcade  R. 
R.  Co.,  3  State  Eep.  188;  Wetmore  v.  Story,  22  Barb.  4U;  Hess 
V.  B.  (&  .N.  F.  R.  R.  Co.,  29  id.  391 ;  Eutclnns  v.  Smith,  63  id.  251. 

In  an  action  to  recover  damages  for  the  alleged  maintaining  of  a 
livery-stable  in  such  a  manner  as  to  render  it  a  nuisance,  held,  that 
it  was  unnecessary  to  allege  that  the  person  maintaining  the  nui- 
sance was  a  tenant  of  a  freehold  interest  in  the  land  upon  which  it 
was  maintained ;  an  allegation  that  the  person  acted  with  consent 
of  the  owner  is  sufficient.  Ilorton  v.  Brownsey,  10  State  Rep.  800. 
As  to  what  averments  are  necessary  in  an  action  by  an  adjoining 
owner  against  one  who  obstructs  a  sidewalk  by  his  method  of  conduct- 
ing business,  see  Callanan  v.  Gilman,  107  N.  Y.  360.  See  same  case 
as  to  averments  of  special  damage.  The  provisions  of  2  R.  S.  602,  §  66, 
providing  that  where  a  construction  has  been  put  upon  a  statute  by 
the  Supreme  Court,  every  act  done  in  good  faith  in  conformity  with 
such  decision  and  before  reversal  shall  be  so  far  valid  as  to  excuse 
from  liability  for  a  penalty  or  forfeiture,  do  not  apfily  to  an  action 
consequent  upon  the  erection  and  maintenance  of  a  nuisance. 
Chenango  Bridge  Co.  v.  Paige,  83  N.  T.  178. 

A  declaration  in  an  action  of  nuisance  for  obstructing  the  plain- 
tiff's right  of  way  must  aver  that  the  obstruction  was  erected  on  the 
wa}'.  In  an  action  for  nuisance,  it  is  sufficient  to  show  that 
the  property  has  been  rendered  less  valuable  for  the  purposes  to 
which  the  owner  has  seen  fit  to  devote  it.  First  Baptist  Church  v. 
Schenectady  &  Troy  R.  R.  Co.,  5  Barb.  79.  See  6  id.  613. 
The  allegation  in  a  complaint,  in  an  action  for  damages  by  reason  of 
defendant's  not  keeping  his  privies  and  drains  in  repair,  that  the  use 
of  plaintiff's  cellars  and  the  letting  thereof  were  prevented  by  the 
unlawful  act  of  the  defendant,  is  sufficient  to  authorize  the  admis- 
sion of  evidence  of  the  rental  value  to  show  the  damage  done,  with- 
out alleging  special  damage.  Jutte  v.  Hughes,  67  N.  Y.  267.  A 
complaint  states  a  cause  of  action  where  it  alleges  that  a  municipal  cor- 
poration —  the  defendant  —  constructed  a  di'ain  to  plaintiff's  lot,  upon 
which  it  discharged  its  contents,  rendering  his  house  unhealthful  and 
injuring  it.  Any  excuse  or  justification  is  an  affirmative  defense  and 
must  be  pleaded  and  proved.  Bradt  v.  City  of  Albany,  5  Hun,  591. 
The  complaint  of  an  owner  abutting  the  street,  who  has  an  easement 
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and  not  a  fee  in  the  street,  against  a  street  railway  company  for  lay- 
ing its  track  so  near  the  sidewalk  as  not  to  leave  a  space  suflScient 
for  vehicles  to  stand,  thereby  incommoding  him  and  his  family,  and 
depreciating  the  rental  value  of  his  premises,  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  Kellinger  v.  Forty-second 
Si.,  etc.,  R.  R.  Co.,  50  N.  Y.  206. 

Defendant's  works  discharged  an  offensive  substance  upon  plain- 
tiff's lots.  Held,  that  plaintiff  was  not  bound,  at  the  risk  of  losing 
her  right  of  action,  to  avail  herself  of  all  possible  measures  for  the 
purpose  of  carrying  it  away.  Rose  v.  N.  Y.  Gas-light  Co.,  8  "Week. 
Dig.  468.  In  an  action  to  recover  damages  for  injuries  caused  liy 
flooding  the  cellar  of  the  plaintiff,  through  excavations  in  the  publi,; 
street  made  by  defendant,  held,  not  a  defense  that  the  water  g(jt 
into  the  premises  of  plaintiff  through  holes  or  openings  in  the  wall 
of  the  cellar,  the  plaintiff  being  under  no  obligation  to  make  the 
wall  impervious  to  water  that  might  be  wrongfully  thrown  on  his 
premises.  Mairs  v.  Manhattan  Real  Estate  Ass.,  S9  N.  Y.  498 ; 
affirming  15  J.  &  S.  31;  citing  <S'^.  Peter  v.  Dennison,  58  N.  Y.  416. 
In  an  action  for  wrongfully  discharging  refuse  tan  bark  into  plain- 
tiff's pond,  which  was  on  the  same  stream  and  below  the  tannery, 
held,  that  it  was  no  defense  that  plaintiff  might  have  prevented  the 
pond  from  filling  up  by  removing  the  slash-boards  on  his  dam,  or  by 
opening  a  waste  gate.  West  v.  Kiersted,  J  5  Week.  Dig.  549.  A 
land-owner  cannot  recover  damage  against  a  village  caused  by  sew- 
erage which  enters  upon  his  lot  from  an  old  sewer  in  one  of  the 
streets,  through  a  sewer  or  pipe  built  on  his  own  land,  with  his 
knowledge  and  consent,  if  not  at  his  request.  Searing  v.  Village 
of  Saratoga  Springs,  39  Hun,  307 ;  citing  Matter  of  Rhinelander, 
68  ISr.  Y.  105. 

Where  a  city,  by  the  exercise  of  its  power,  has  ci'eatcd  a  private 
nuisance  on  plaintiff's  premises,  it  incurs  the  duty  of  adopting  such 
means  as  shall  abate  the  nuisance;  and  having  the  power  to  perform 
it,  its  omission  to  do  so  renders  it  liable.  Seifert  v.  City  of  Brook- 
lyn, 101  N.  Y.  130.  The  liability  of  a  municipal  corporation  for  a 
nuisance  is  the  same  as  that  of  an  individuah  Chapman  v.  City  of 
Rochester,  23  Week.  Dig.  424.  To  maintain  an  action  it  is  not 
necessary  that  all  the  injury  should  be  the  result  of  the  nuisance 
sought  to  be  charged  ;  if  it  is  the  principal  agent  and  would  alone 
produce  the  result,  it  is  sufficient  at  least  as  evidence  of  plaintiff's  right- 
of  action.  3/idligan  v.  Elias,  12  Abb.  259 ;  McKeon  v.  See,  51 
N.  Y.  300. 
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The  owner  of  premises  who  has  demised  them  is  regarded  as  up- 
holding a  nuisance  by  receiving  rent  therefor  ;  so  when  he  convevs 
with  warranty,  but  not  by  quit-claim  deed.  Hanse  v.  Cowing,  1 
Lans.  288;  Irvine  v.  Wood,  51  N.  Y.  224;  Blunt  v.  Aiken,  18 
Wend.  522  ;  Waggoner'V.Jer?nain,  3  Den.  306.  Every  continuance 
of  a  nuisance  is,  in  judgment  of  law,  afresh  nuisance—  Yedder  v. 
Tedder,  1  Den.  257;  Beclcwith  v.  6'riSM)(?^<:?,  29  Barb.  291 — and 
successive  actions  will  lie.  Phillips  v.  Terry,  3  Keyes,  313.  An 
action  lies  for  a  nuisance  affecting  vacant  lands  to  tlie  detriment  of 
their  value.  Buokman  v.  Green,  9  Han,  225.  The  fact  tliat 
plaintiff  for  one  or  two  winters  took  ice  from  a  dam  built  by  de- 
fendant, the  waters  of  which  became  stagnant  and  a  nuisance,  does 
not  constitute  such  an  acquiescence  in  the  continuance  of  the  dam 
as  to  estop  her  from  claiming  that  it  was  a  nuisance,  especially  after 
i's  effects  were  more  clearly  discovered.  Adams  y.  Popham,  76  N. 
Y.  410. 

SUPREME  COURT  — Ulster  County. 


Patrick  Furlong 

agst. 

William  H.  Townsend. 


J 


The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court :  That  he  now  is  and  for  many  years  has  been  the  owner 
and  in  the  occupancy  of  the  following  described  premises,  to-wit  : 
{here  insert  description.)  That  the  defendant  has  for  many  years 
occupied  the  lot  adjoining  the  plaintiff's  premises  on  the  north  and 
has  constructed  a  drain  or  sewer  from  the  house  so  occupied  by  hira, 
which  discharges  on  plaintiff's  premises;  that  the  sewerage  thus  dis- 
charged from  defendant's  house  through  such  sewer  emits  foul  and 
offensive  odors  and  injuriously  affects  the  health  of  this  plaintiff  and 
his  family;  that  this  plaintiff  has  caused  a  request  of  the  defendant 
to  be  made  that  he  disuse  said  sewer  and  that  he  discharge  the  sewer- 
age from  his  house  elsewhere,  but  that  the  defendant,  disregarding 
said  request,  continues  to  discharge  the  foul  and  offensive  accumula- 
tions of  his  house  on  the  plaintiff's  lands;  that  by  reason  of  the  prem- 
ises this  plaintiff  has  sustained  large  damages,  and  his  own  residence 
has  been  made  an  unfit  and  unwholesome  dwelling  place  for  himself 
and  his  family  and  so  continues  to  be.  Wherefore,  this  plaintiff  prays 
judgment  that  the  defendant  be  compelled  to  remove  said  sewer  and 
to  discharge  the  sewerage  from  his  house  elsewhere  and  where  it  will 
not  be  a  nuisance  to  this  plaintiff  and  his  family,  and  that  this  plain- 
tiff may  also  have  judgment  for  his  damages  so  by  him  sustained  as 
aforesaid,  with  costs,  and  for  such  further  or  other  relief  as  this  court 
may  deem  proper  and  just.  chas.  A.  &  E.  Fowler, 

Plaintiffs'  Attoviieijs,  Kingdon,  N.  Y. 
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S  1661.  A  person  by  whom  tlae  nuisance  has  been  erected,  and  a  person  to  whom 
the  real  property  has  been  transferred,  may  be  joined  as  defendants  in  such  an 
action. 

Where  a  person  acquires  title  to  land  upon  which  there  is  an  ex- 
isting nuisance,  the  mere  omission  to  abate  or  remove  it  does  not 
render  him  liable  to  an  action  ;  there  nnist  be  something  amoanting 
to  an  actual  use,  or  a  request  to  abate  it  must  be  shown.  Weitzlick 
V.  McCotter,  87  K  Y.  122.  It  is  said  in  the  latter  case  that 
Brown  v.  Cayuga,  etc.,  B.  E.  Co.,  12  N.  Y.  486 ;  Wasmer  v.  J)., 
L.  (&  W.  R.  R.  Co.,  80  id.  212;  Irvine  v.  Wood,  51  id.  224;  Clif- 
ford V.  Bam,  81  id.  56,  and  Walsh  v.  Mead,  8  Hun,  387,  hold  the 
same  doctrine.  All  these  cases  seem  to  have  arisen  before  the  enact- 
ment of  the  present  section,  but  under  a  statute  substantiahy  like  it. 
2  R.  S.  (Edm.  ed.)  342,  §  2.  Where  a  nuisance  was  created  by  de- 
fendant's grantor  a  prior  notice  to  him  of  its  existence  must  be 
shown,  and  he  is  only  liable  for  subsequently-accruing  damages. 
Miller  v.  Church,  5  Huu,  342.  See  Moore  v.  Oadsen,  93  N.  Y. 
12.  He  who  maintains  a  nuisance  knowingly  is  just  as  responsible 
as  he  who  created  it.  Mosier  v.  U.  dc  S.  B.  B.  Co.,  8  Barb.  427 ; 
Brown  v.  Cayuga,  etc.,  B.  B.  Co.,  supra;  Wasmer  v.  I).,  L.  &  W.  B. 
B.  Co.,  supra.  Where  the  nuisance  existed  at  the  time  of  the  de- 
mise the  lessee  will  be  liable  separately  or  jointly  with  the  lessor  for 
the  resulting  injuries.  See  87  JS".  Y.,  supra;  Irvine  v.  Wood,  51 
id.  221.  In  order  to  charge  one  who  has  created  a  nuisance  with 
liability  for  its  continuance  after  he  has  parted  with  the  property 
upon  which  it  was  situated  or  caused,  he  must  be  shown  to  have  de- 
rived some  benefit  from  the  continuance,  or  to  have  sold  with  war- 
ranty of  the  continued  use  of  the  property  as  enjoyed  while  tlie 
nuisance  existed.  Hanse  v.  Cowing,  1  Lans.  288  ;  Swords  v.  Edgar, 
59  N.  Y.  28. 

In  an  action  for  damages  to  plaintiff's  premises  by  water  from  de- 
fendant's roof  pouring  water  thereon,  it  appeared  that  the  gutter 
and  conductor  had  been  in  same  position  for  eighteen  years,  and  that 
defendant  bought  the  premises  in  1878.  Defendant  testified  he 
bought  with  no  knowledge  that  the  gutter  cast  water  on  plaintifif. 
Held,  that,  without  proof  of  notice,  the  action  could  not  be  main- 
tained. Ilaggerty  v.  Thompson,  45  Hun,  399.  The  grantee  of 
premises  on  which  there  is  an  existing  nuisance  is  not  made  liable 
for  damages  by  a  notice  given  to  a  prior  owner,  but  is  only  liable 
for  those  accruing  after  notice  to  him.  Ilaggerty  v.  Thompson,  10 
State   Rep.  137;  same  principle,  Bond   v.  Smith,  7  id.  829.     If 
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different  parties  independently  pollute  a  stream,  eacli  discharging 
from  his  own  premises  sewerage  therein,  one  of  the  several  wrong- 
doers will  not  be  liable  for  all  the  damages  occasioned  by  tlie  nui- 
sance thus  created,  but  each  is  liable  to  the  extent  only  of  the  wrony 
committed  by  him.  Wallace  v.  Drew,  59  Barb.  413;  Chijpman  v. 
Palmer,  77  N.  Y.  51.  Every  person  who  assists  in  the  erection  (jf 
a  structure  with  intent  that  it  shall  be  put  to  an  illegal  use,  or  who 
aids  in  the  continuance  of  it,  is  guilty  of  a  nuisance,  and  liable  for 
damages  thereby  occasioned.  Chenango  Bridge  Co.  v.  Lewis,  63 
Barb.  111.  A  party  is  li:ible  for  a  nuisance  which  he  has  directed 
to  be  placed  in  a  public  highway  by  a  contractor.  Jones  v.  Gha/n- 
try,  1  Hun,  613.  One  who  employs  a  contractor  to  do  a  work  not 
in  its  nature  a  nuisance,  but  which  becomes  so  by  reason  of  the  man- 
ner in  which  the  contractor  has  performed  it,  if  he  accepts  the  work 
in  that  condition,  at  once  becomes  responsible  for  the  nuisance.  Yo- 
gel  V.  New  Torli,  92  N.  Y.  10. 

One  who  lets  his  land  for  a  lawful  business  is  not  answerable 
unless  he  knew  or  had  reason  to  believe  it  would  be  a  private  nui- 
sance. Fish  V.  Dodge,  4  Den.  311 ;  Pickard  v.  Collins,  23  Barb. 
444.  A  person  is  not  liable  for  a  lawful  act  done  on  his  own  land 
which  infringes  no  rights  of  another,  simply  because  he  was  influ- 
enced to  do  it  by  wrong  and  malicious  motives.  Phelps  v.  Nowlen, 
72  N.  Y.  39. 

No  duty  rests  upon  a  property-owner,  whose  title  does  not  run 
to  the  center  of  the  street,  to  remove  a  nuisance  which  he  did  not 
create,  although  it  stands  on  the  sidewalk  nearest  his  premises. 
English  v.  Brennan,  60  N.  Y.  609.  Building  a  house  in  such  a 
way  and  of  such  poor  material  that  it  falls  and  injures  the  adjoining 
property  constitutes,  under  the  rule  laid  down  in  TleegY.  Licht,  SO  N. 
Y.  569,  a  private  nuisance,  and  renders  all  parties  concerned — the 
owner,  the  architect  and  the  builder — jointly  liable  in  damages.  Jarvis 
v.  Baxter,  52  Suj)er.  Ct.  19.  The  rule  that  a  landlord  out  of  possession 
is  not  liable  for  an  after-accruing  nuisance,  unless  in  some  manner  he 
is  in  fault  for  its  creation  or  continuance,  applied,  holding  that  he 
was  not  liable  for  injuries  sustained  by  reason  of  the  breaking  of  a 
stone  supporting  a  coal-hole  cover  by  the  act  of  a  third  person,  of 
which  he  had  no  knowledge.  Wolf  v.  Kil/patrick,  101  N.  Y.  146. 
It  is  not  a  nuisance  to  blast  at  night,  as  is  usual  in  mines,  becaupc  it 
disturbs  the  sleep  and  affects  the  health  of  adjoining  owners.  Mar- 
vi7i  V.  Brewster  Iron  Co.,  55  N.  Y.  538.  A  dog  per  se  is  not  a 
nuisance.     People  v.  Board  of  Police,  15  Abb.  1G7.     But  a  fero- 
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cious  dog  accustomed  to  bite  mankind  is  a  common  nuisance.     Brown 
V.  Hoburger,  52  Barb.  15. 

When  a  municipal  corporation  has  power  to  remove  a  nuisance  it 
is  liable  for  injuries  resulting  from  failure  to  keep  its  streets,  lanes 
and  walks  free  from  nuisances.  Sweet  v.  Gloversville,  12  Hun,  302. 
Nor  has  a  municipal  corporation  a  right  to  maintain  a  nuisance  more 
than  an  individual,  and  an  action  may  be  maintained  against  it  in 
case  it  does  so.  Donohue  v.  Mayor,  3  Daly,  65.  But  a  stepping 
stone  on  the  sidewalk  near  the  curb  is  not  such  an  obstruction  as  a 
municipality  is  liable  for.  DuBois  v.  City  of  Kingston,  102  N.  Y. 
219.  One  owning  premises  as  trustee  is  hable  in  damages  for  a 
nuisance  created  by  a  discharge  of  water  from  a  leaking  leader  upon 
the  plaintiff's  adjoining  premises,  although  the  leader  was  erected  by 
a  former  owner  and  defendant  was  ignorant  of  the  defect.  Schwab 
V.  Cleveland,  28  Hun,  458.  A  city  ordinance  required  the  removal  of 
snow  and  ice  within  a  specified  time  ;  plaintiff  fell  on  the  ice  in  front 
of  defendant's  lots,  and  was  injured.  It  did  not  appear  that  the  grade 
of  the  lot  and  the  arrangement  of  the  conductor  pipe  was  made  by 
defendant,  or  after  he  became  the  owner  of  the  lot,  or  that  it  was 
not  done  in  the  usual  or  proper  manner.  Held,  that  if  there  was  a 
nuisance  it  was  apparently  caused  by  the  omission  of  the  city  to 
have  the  accumulated  snow  and  ice  removed,  and  that  defendant  was 
not  responsible  to  plaintiff,  nor  did  the  failure  to  remove  the  ice- 
make  him  so.  Moore  v.  Gadsden,  93  N.  Y.  12.  Where  defendant 
did  not  construct  the  work  that  became  a  nuisance  and  did  not  con- 
trive it  in  any  legal  sense,  no  liability  attaches  to  him.  Woran  v. 
Noble,  1  State  Rep.  499. 

Praotice. —  In  an  action  to  abate  a  nuisance  and  recover  the  dam- 
ages sustained  tliereby,  trial  by  jury  is  a  matter  of  right.  Even  if 
the  complaint  is  in  form  as  for  equitable  relief  against  the  continu- 
ance of  a  nuisance,  and  the  prayer  for  damages  may  be  regarded  as 
incidental  thereto,  yet,  as  the  existence  of  the  alleged  nuisance  and 
the  amount  of  damages  were  both  inquired  of  by  jury  before  the 
adoption  of  the  present  Constitution,  the  constitutional  guaranty  of 
trial  by  jury  applies  to  such  an  action  as  one  of  the  cases  in  wliich  it 
has  been  heretofore  used.  Hudson  v.  Caryl,  44  N.  Y.  556,  followed 
in  Dorr  v.  Dansville  Gas-light  Co.,  IS  Hun,  274. 

See  section  968,  Code,  giving  right  to  jury  trial.  But  this  decis 
ion  is  explained  in  Parker  v.  Laney,  1  T.  &  C.  590,  as  not  apply- 
ing to  equitable  actions  for  restraining  a  nuisance.  Where  a  com- 
plaint asked  judgment  for  damages,  and  for  an  abatement  of  an 
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alleged  nuisance,  and  also  for  an  injunction  restraining  a  continu- 
ance of  the  nuisance,  held,  plaintiff  was  not  of  right  entitled  to  a 
jury  trial.  Cogswell  v.  N.  7.  cfe  M.  E.  R.  li.  Co.,  105  N.  Y.  319. 
Where  defendants  have  a  right  to  have  the  issues  tried  by  a  jury 
but  instead  they  are  brought  on  before  the  court  without  objection, 
defendants  will  be  held  to  have  waived  a  jury  ti-ial,  and  the  decision 
of  the  court  will  stand  in  place  of  the  verdict  of  a  jury.  Hutohins 
V.  Smith,  63  Barb.  251.  Where  the  verdict  was  against  uncontro- 
verted  evidence  as  to  a  livery-stable  being  a  nuisance,  an  order  set- 
ting aside  a  verdict  was  not  disturbed  on  appeal.  Horton  v. 
Brownsey,  10  State  Rep.  800. 

§  1662.   A  final  jadgment  in  favor  of  the  plaintiff  may  award  him  damages,  or 
direct  the  removal  of  the  nuisance,  or  both. 

If,  in  an  action  for  a  nuisance,  the  court  or  jury  reach  the  conclu- 
sion that  the  plaintiff's  riglits  have  been  invaded  by  the  acts  of  the 
defendant,  and  that  the  latter  has  been  guilty  of  maintaining  a  nui- 
sance, the  plaintiff  will  be  entitled  to  judgment  for  damages  or  for 
the  removal  of  the  nuisance,  or  for  both.  Hutohins  v.  Smith,  6P> 
Barb.  251.  Where  one  wrongfully  erects  and  maintains  a  dam  upon 
his  lands,  wliich  sets  back  the  waters  of  a  stream  upon  the  lands  of 
his  neighbor,  a  judgment  is  proper,  directing  the  lowering  of  the 
dam  as  will  abate  the  nuisance.  Rothely  v.  N.  Y.  Rubber  Co.,  ItO 
N.  Y.  30.  The  awarding  of  damages  as  well  as  the  granting  of  an 
injunction  in  the  same  action  is  proper  under  this  section.  Chap- 
inan  v.  City  of  Rochester,  23  Weekly  Dig.  424. 

Where  the  owner  of  the  fee  of  the  premises  is  himself  in  posses- 
sion, the  injury  that  he  sustains  by  reason  of  the  discomfort  pro- 
duced thereby,  where  no  tangible  injury  is  inflicted,  together  with 
the  diminution  in  the  value  of  the  premises  are  proper  elemenis 
from  which  to  estimate  the  damages.  If,  by  reason  of  the  nuisance, 
he  is  unable  to  let  his  premises,  or  is  compelled  to  let  them  at  a  less 
rental  than  he  otherwise  would,  the  measure  of  damages  would  be 
the  injury  to  the  rental  value;  the  difference  between  the  rental 
value  if  no  nuisance  existed,  and  the  rental  value  with  the  nuisance 
there,  is  the  true  measure.  Where  there  are  no  buildings  upon  the 
premises,  but  the  lands  are  laid  out  in  building  lots  which,  by  reason 
of  the  nuisance,  are  reduced  in  value,  a  recovery  may  be  had  for  the 
difference  between  the  value  of  the  lots  with  the  nuisance  there,  and 
their  value  if  no  nuisance  existed.  Wood  on  Nuisances,  §  445  ; 
Francis  v.  Schoellkopf,  53  N.  Y.  152 ;  PecJc  v.  Elder,  3  Sandf.  126 ; 
Jutte  Y.  Eughes,  67  JST.  Y.  267 ;  Wiel  v.  Stewart,  19  Hun,  272. 
40 


312  Action  foe  a  Nuisance. 

Where  plaintii?  incurred  expense  in  plumbing  and  fixing  sewers  and 
other  expenses  to  prevent  further  injury  from  failure  of  defendant 
to  keep  premises  and  drains  on  his  premises  in  proper  condition, 
held,  that  injuries  sustained  because  of  the  stench  was  a  proper  item 
of  damages.     Jutte  v.  Hughes,  67  N.  Y.  267. 

Where  the  injury  was,  to  the  use  of  the  entire  premises  for  the 
purposes  of  a  dwelling-house,  the  plaintiff's  damages  were  to  be 
determined  by  the  difference  between  the  rental  value  of  the  house 
free  from  and  subject  to  the  nuisance,  and  plaintiff  is  entitled  to 
recover,  in  the  action,  all  the  damages  sustained  up  to  the  time  of 
trial.  Beir  v.  CooJce,  37  Hun,  3S.  The  measure  of  damages  for  a 
nuisance  to  real  estate  by  the  pollution  of  a  streain  is  the  difference 
in  the  rental  value  free  from  and  subject  to  the  nuisance.  Chap- 
man V.  Palmer,  9  Hun,  517;  S.  C,  77  N.  Y.  51.  Any  diminution 
in  rent  resulting  from  the  injury  may  be  considered  in  the  estimate 
of  damages.  Schwab  y.  Cleveland, 'a'B.u-a,'kZ'?>.  Damages  cannot  be 
jillowed  for  injuries  after  the  commencement  of  the  action  and  service 
of  an  injunction.  Matthews  v.  D.  &  H.  Canal  Co.,  20  Hun,  433; 
Duryea  v.  Mayor,  26  id.  120.  But  it  is  competent  to  submit  to  a 
jury  whether  the  allowance  of  interest  is  necessary  to  give  plaintiffs 
compensation.  Mairs  v.  Manhattan  Heal  Estate  Association ,  S9 
]Sr.  Y.  498 ;  affirming  47  Super.  Ct.  31.  A  jury  cannot  give  dam- 
ages for  the  prospective  continuance  of  a  nuisance.  Whitmore  v. 
Bischoff,  5  Hun,  176.  In  an  action  by  an  abutting  owner  against 
a  railway  company'  for  damages,  caused  by  unlawfully  changing  the 
grade  of  a  street,  damages  can  be  recovered  only  up  to  the  com- 
mencement of  the  action  —  the  remedy  of  the  plaintiff  being  by 
successive  actions  for  his  damages  until  the  nuisance  shall  be  abated. 
It  is,  therefore,  improper  to  allow  for  depreciation  in  the  market 
value  of  the  property,  caused  by  the  acts  complained  of,  as  it  would 
be  equivalent  to  the  introduction  of  a  new  action  for  the  conversion 
of  real  property',  which  is  unknown  to  the  law.  It  seems  the  plain- 
tiff may  sue  and  recover  his  damages  as  often  as  he  chooses,  once  a 
year,  or  once  in  six  years,  and  have  successive  recoveries  for  dam- 
ages. He  may  enjoin  the  operation  of  the  railroad  and  compel  the 
jbatement  of  the  nuisance  by  an  action  in  equity,  and  where  his 
J  "emises  have  been  exclusively  appropriated  by  a  railroad  he  ma)-, 
individually,  maintain  ejectment.  Uline  v.  N.  Y.  C,  etc.,  B.  B.  Co., 
101  ]Sr.  Y.  98.  In  an  action  by  an  owner  of  a  lot  abutting  on  a  city 
street,  for  damages  sustained  by  the  erection  of  a  railroad,  substan- 
tially closing  such  street  to  public  traffic,  he  is  entitled  to  recover 
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the  depreciation  in  the  value  of  his  property  by  reason  of  the  erec- 
tion of  such  embankment.  Renting  v.  iV^.  Y.,  L.,  eic,  R.  R.  Co., 
1  State  Kep.  733;  distinguishing  101  N.  Y.  98,  supra.  But  it  is 
error  in  estimating  damages,  to  take  into  consideration  his  loss  of 
business  and  inconvenience  from  noise  and  smoke  incident  to  running 
the  cars  in  operating  the  road.  Id.  Where  annoyance  is  caused  to 
an  abutting  owner  by  a  structure  placed  by  a  street  railroad  com- 
pany in  front  of  his  premises,  if  the  structure  is  lawful  he  is  entitled 
to  damages  for  all  the  annoyance  caused  by  it,  but  it  is  liable  only 
for  such  as  results  from  an  unreasonable  use  of  it.  Mahady  v. 
Hushwich  R.  R.  Co.,  91  N.  Y.  148.  The  rule  of  dama-ges  in  an 
action  by  an  abutting  owner  for  the  obstruction  of  the  street  is  the 
impairment  of  the  rental  value  of  the  premises  from  the  date  of 
plaintifE's  title  to  the  commencement  of  the  action,  and  the  impair- 
ment must  be  determined  with  reference  to  the  condition  of  the 
premises  at  the  former  date  and  the  uses  for  whicli  they  were  then 
rented  or  could  have  been  put  to  without  change.  Greene  v.  iV.  Y. 
C.  &  H.  R.  R.  R.  Co.,  12  Abb.  N.  C.  124. 

In  an  action  for  damages  by  physicians,  tenants  of  certain  houses 
as  residences  and  homes  for  keeping  and  treating  their  patients, 
against  defendant,  for  constructing  and  operating  an  elevated  rail- 
way in  the  street  abutting  plaintiff's  premises,  held,  defendants  were 
liable  oply  for  the  value  of  the  private  property  actually  taken  and 
the  diminution  in  value  directly  affected  by  the  part  taken  ;  that  the 
measure  of  damages  was  the  diminution  by  such  taking  of  the  rental 
value  of  the  whole,  and  that  damages  for  loss  of  business  were  too 
remote.  Taylor  v.  Metropolitan  El.  R.  R.  (Jo.,  50  Super.  Ct.  311. 
In  an  action  for  damages  for  overflowing  the  lands  of  plaintiff's  in- 
testate, by  means  of  embankments  built  by  defendant,  held,  that 
damages  caused  by  the  extension  of  defendant's  road-bed  were  not 
to  be  included  in  the  recovery.  Mager  v.  N.  Y.  C.  (§  H.  R.  R.  R.  Co., 
Abbott's  Annual,  1882,  p.  125.  In  an  action  to  restrain  the  defend- 
ants from  polluting  the  waters  of  a  ditch,  in  the  vicinity  of  plaintiff's 
land  and  dwelling-houEe,  and  to  recover  damages,  the  fact  that  plain- 
tiff did  not  rent,  or  propose  to  rent  the  premises,  does  not  make  it 
improper  to  admit  evidence  to  show  the  depreciation  in  the  rental 
value  of  the  premises,  occasioned  by  the  wrongful  acts  of  the  defend- 
ant, or  to  award  the  same  to  the  plaintiff  as  pecuniary  damages.  Mi- 
chel V.  Supervisors,  39  Hun,  47.  Where  a  judgment  restrained 
defendant  from  obstructing  the  sidewalk  in  front  of  his  store  "  by 
any  plankwavor  bridge,  or  other  like  obstruction,  elevated  above  the 
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sidewalk,  or  from  hindering  plaintiffs,  their  employees  or  customers, 
from  the  free  and  unobstructed  use  of  the  sidewalk,"  hdd^  too  broad 
and  modified  on  appeal  so  as  to  require  defendant  to  refrain  "  from 
unnecessarily  and  unreasonably  obstructing  the  sidewalk."  Calla- 
nan  v.  Gihnan,  107  N.  T.  360. 

§  1663.  This  article  does  not  affect  an  action,  wherein  the  complaint  demands 
judgment  for  a  sum  of  money  only. 


CHAPTER  VIII. 

OF  ACTIONS  EELATING  TO  REAL  PROPERTY. 

§  1664.  A  person  in  possession  of  real  property,  as  guardian  or  trustee  for  an 
infant,  or  having  an  estate  determinable  upon  one  or  more  lives,  who  holds  over 
and  continues  in  possession,  after  the  determination  of  his  trust  or  particular  es- 
tate, without  the  express  consent  of  the  person  then  immediately  entitled,  is  a 
trespasser.  An  action  may  be  maintained  against  him,  or  his  executor  or  admin- 
istrator, by  the  person  so  entitled,  or  his  executor  or  administrator,  to  recover  the 
full  value  of  the  profits,  received  during  the  wrongful  occupation. 

This  is  the  provision  of  section  7  (1  Ediu.  700)  condensed,  but 
not  materially  changed.  That  statute  is  said  in  Livingston  v.  Tan- 
iner,  14  N.  Y.  64,  to  have  changed  the  character  of  the  person  hold- 
ing over  from  that  of  a  tenant  at  sufferance  to  that  of  a  trespasser, 
and  that,  therefore,  no  notice  was  necessary  before  bringing  an  ac- 
tion of  ejectment. 

§  1665.  A  person,  seized  of  an  estate  in  remainder  or  reversion,  may  maintain 
an  action  founded  upon  an  injury  done  to  the  inheritance,  notwithstanding  any 
intervening  estate  for  life  or  for  years. 

§  1666.  A  joint  tenant  or  a  tenant  in  common  of  real  property,  or  his  executor 
or  administrator,  may  maintain  an  action  to  recover  his  just  proportion  against  his 
co-tenant,  who  has  received  more  than  his  own  just  proportion,  or  against  his 
executor  or  administrator. 

The  codiiiers'  note  to  this  section  states  that  it  is  proposed  as  a 
substitute  for  section  9  (1  Edm.  TOO),  which  is  as  follows : 

"One  joint  tenant  or  tenant  in  common  and  his  executors  or  ad- 
ministrators may  maintain  an  action  of  account  or  for  money  had 
and  received  against  his  co-tenant  for  receiving  more  than  his  just 
proportion;  and  the  like  action  may  be  maintamed  by  them  against 
the  executors  or  administrators  of  such  co-tenant." 

"  The  abolition  of  distinct  forms  of  action  rendered  the  reconstruc- 
tion of  this  section  xmavoidable.  In  so  doing  it  was  necessary  to 
avoid  the  disturbing  the  ruling  in  Woolver  v.  Knapp,  18  Barb.  265, 
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and  Wilcox  v.  Wilcox,  48  id.  327,  to  the  effect  that  in  the  absence  of 
any  agreement  or  any  demand  to  be  allowed  to  enjoy  the  premises, 
one  tenant  in  common  could  not  recover  against  another  fur  use  and 
occupation.  A  provision  that  each  should  account  to  the  other  for 
more  than  his  share  of  the  'proceeds'  of  the  land,  would,  at  least, 
raise  the  question  wliether  the  ruling  was  not  abrogated  by  the  stat- 
ute. 

"  It  is  impossible,  however,  to  confine  the  right  of  action  to  the 
plaintiff's  share  of  rents  and  profits  received,  for  the  co  tenant  may 
have  received  money  from  various  other  sources,  e.  g.,  damages  for 
a  trespass  or  compensation  for  land  taken  for  public  use.  BrincTc- 
erhoffY.  Wemple,  1  Wend.  470.  This  section,  theiefore,  purposely 
refrains  from  defining  the  subject  of  the  'just  proportion,'  leaving 
the  courts  to  expound  it  in  accordance  with  settled  rules  of  law."  — 
JVote  hy  Godifiers. 

In  an  action  by  one  tenant  in  common  against  his  co-tenant  for 
an  account,  the  plaintiff  can  only  recover  a  proportion  of  the  rents 
received  by  the  defendant,  not  an  occupation  rent  for  the  portion 
of  the  premises  occupied  by  the  latter.  Joslyn  v.  Joslyn,  9  Hun, 
388.  A  tenant  in  common  in  possession  under  a  claim  of  exclusive 
title,  held  not  liable  for  rents  and  profits  and  use,  until  required  b 
liis  CO  tenants  to  yield  to  and  recognize  their  rights.  Yanderzve 
Slingerlmid,  19  Week.  Dig.  107.  One  tenant  in  common  caniKjt 
recover  from  his  co-tenant  their  joint  muniments  of  title.  Clowes 
V.  Uawley,  12  Johns.  484.  A  tenant  in  common  who  takes  a  lease 
of  the  moiety  of  his  co-tenant  and  continues  in  possession  after  the 
expiration  of  the  term  is  not  liable  to  an  action  for  use  and  occu- 
pation as  a  tenant  holding  over.  McKay  v.  Mumford,  10  Wend. 
351.  A  tenant  in  common  who  denies  and  contests  his  co-tenant's 
right  is,  if  unsuccessful,  bound  to  account  for  rents  and  profits  for  at 
least  six  years.  Taggart  v.  Hurlhurt,  66  Barb.  553.  See  for  same 
principle  as  in  Joslyn  v.  Joslyn,  supra,  lioseboom  v.  Roseboom,  15 
Hun,  309  ;  Dresser  v.  Dresser,  40  Barb.  300  ;  Zapp  v.  Miller,  23 
Week.  Dig.  378;  Ford  v.  Knapp,  102  N.  Y.  138.  Such  tenant  in 
common  in  possession  must,  however,  pay  rent,  taxes,  and  ordinary 
repairs.  McAlear  v.  Delaney,  19  Week.  Dig.  252.  See  cases  cited 
under  partition,  p.  146.  The  cases  on  this  subject  are  collated  and 
considered  in  Muldoiony  v.  Morris  <&  Essex  M.  R.  Co.,  42  Hun, 
444,  following  McCabe  v.  McCabe,  18  id.  153.  The  court  distin- 
guishes that  case  from  those  cited,  except  Ford  v.  Knapp,  on  the 
grounds:    Ist.  The  joint  or  common  premises  in  those  cases  were 
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farming  lands  and  open  to  the  occupation  and  free  to  the  enjoyment 
of  all  owners.  2d.  The  owners  in  each  case  were  seized  of  an  estate 
of  co-ordinate  rank.  3d.  In  all  the  cases  there  was  failure  of  proof 
of  demand  on  the  part  of  the  complaining  tenant  to  be  allowed  to 
enjoy  the  premises. 

It  is  said  in  Kingsland  v.  Chetwood,  39  Hun,  602,  that  where  one 
tenant  in  common  collects  and  appropriates  rents  belonging  to  his 
co-tenant,  the  latter  has  a  lien  upon  the  interest  or  share  of  the  per- 
son so  appropriating  it,  for  reimbursement,  but  in  Bowen  v.  Kaiigh- 
ran,  1  State  Rep.  121,  it  is  held  that  one  tenant  in  common,  who  ad- 
vances money  with  the  knowledge  of  his  co  tenant,  to  improve  the 
common  property,  does  not,  i'pso  facto,  acquire  an  equitable  lien  on 
the  co-tenant's  share  for  the  moneys  so  advanced  ;  and  an  agreement 
that  such  moneys  shall  be  repaid  out  of  the  proceeds  of  the  land 
does  not  create  an  equitable  lien  as  against  her  grantee  in  good  faith. 
In  an  action  by  a  tenant  in  common  against  his  co-tenant  to  recover 
his  share  of  the  rents,  which  the  co-tenant  has  collected  under  an 
arrangement  to  divide,  defendant  cannot  counter-claim  the  expenses 
of  improvements  made,  without  the  assent  of  plaintiff.  Coakley  v. 
Maker,  36  Hun,  157.  See  cases  cited  as  to  rights  of  co-tenants. 
Where  one  of  several  tenants  of  real  property  acts  as  agent  for  all 
upon  a  contract,  express  or  implied,  that  he  will  collect  the  rents, 
pay  the  taxes,  etc.,  and  pay  over  to  his  co-tenants  their  shares  of  the 
net  income,  an  action  may  be  maintained  by  them  jointly,  as  upon  a 
money  demand  arising  on  contract.  Tuers  v.  Tuers,  16  Abb.  N.  C. 
464. 

§  1667.  If  any  person  cuts  down  or  carries  ofE  any  wood,  underwood,  tree,  or 
timber,  or  girdles  or  otherwise  despoils  a  tree  on  tlie  land  of  anotlier,  without 
the  owner's  leave;  or  on  the  common,  or  other  land,  of  a  city,  village,  or  town, 
without  having  right  or  privilege  in  those  lands,  or  license  from  the  proper 
oflBcer;  an  action  may  be  maintained  against  him,  by  the  owner,  or  the  city,  vil- 
lage, or  town,  as  the  case  may  be. 

§  1668.  In  an  action  brought  as  prescribed  in  the  last  section,  the  plaintiff  may 
state  m  his  complaint  the  amount  of  his  damages,  and  demand  judgment  for 
treble  the  sum  so  stated.  Thereupon,  if  the  inquisition,  or,  where  issues  of  fact 
are  tried,  the  verdict,  report,  or  decision,  awards  hiiu  any  damages,  he  is  entitled 
to  judgment  for  treble  the  sum  so  awarded,  except  that  in  either  of  the  following 
cases,  judgment  must  be  rendered  for  single  damages  only  : 

1.  Where  the  verdict,  report,  or  decision  finds  affirmatively  that  the  injury,  for 
which  the  action  was  brought,  was  casual  and  involuntary;  or  that  the  defendant, 
when  he  committed  the  injury,  had  probable  cause  to  believe  that  the  land  was 
his  own. 

2.  Where  the  defendant  has  pleaded,  and  the  verdict,  report,  or  decision  finds 
afiirmatively,  that  the  injury,  for  which  the  action  was  brought,  was  committed 
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by  taking  timber,  for  the  purpose  of  making  or  repairing  a  public  road,  or  a  pub- 
lic bridge;  or  by  taking  any  wood,  underwood,  or  tree,  for  a  like  purpose,  by  au- 
thority of  a  commissioner  or  overseer  of  highways. 

These  two  sections  are  codified  from  the  Revised  Statutes,  and  so 
amended,  as  is  said  by  the  codifiers,  as  to  be  in  accordance  with  the 
true  construction  of  the  statute.  The  provisions  of  2  R.  S.  338,  §  1 , 
from  which  section  1667  is  taken,  were  not  intended  exclusively  for 
the  benefit  of  persons  having  a  present  estate  in  possession.  Remain- 
derman in  fee  may  maintain  an  action  for  an  injury  to  the  inherit- 
ance by  cutting  timber,  and  the  fact  that  there  is  a  subsisting  estate 
for  life  in  another  person  is  not  an  insuperable  obstacle  to  such  an 
action.  Joint  owners  of  lands,  deriving  their  title  from  a  common 
ancestor,  together  represent  the  estate  which  their  ancestor  had  in 
his  life-time,  and  for  an  injury  to  their  common  property,  where  the 
injury  is  common  to  all,  they  may  maintain  a  joint  action.  Van 
Deusen  v.  Young,  29  Barb.  9.  In  snch  an  action  it  is  not  necessary 
for  the  intervening  owner  of  an  estate  for  life,  or  for  years,  to  unite 
as  a  party  plaintiff.  When  remainderman  in  fee  cannot  recover  for 
any  injury  the  life  tenant  may  have  received  by  the  acts  of  defend- 
ant, he  must  maintain  a  separate  action.  The  injury  in  an  action 
by  a  remainderman  should  be  confined  strictly  within  the  statute 
giving  treble  damages  to  the  damage  done  to  the  inheritance  solely. 
Van  Deusen  v.  Young,  29  N.  Y.  1.  In  an  action  for  cutting  and 
removing  standing  timber  the  measure  of  the  damages  is  the  value 
of  the  standing  timber  at  the  place  where  it  stood  when  the  trespass 
was  committed,  unless  the  action  is  brought  and  a  recovery  liad  un- 
der the  statute  where  the  damages  are  trebled.  Stanton  v.  I'ritcliard, 
4  Hun,  266,  citing  Whiibeok  v.  iV.  T.  G.  E.  R.  Co.,  36  Barb.  644. 

It  is  said  in  Firmin  v.  Firmin,  9  Hun,  571,  distinguishing  4 
Hun,  266,  supra,  that  in  trespass  for  cutting  and  carrying  away 
logs,  the  plaintiff  may  recover  their  value  as  they  lay  upon  the  land, 
he  is  not  restricted  to  the  value  of  the  trees  as  they  stood.  For  tres- 
pass in  cutting  and  removing  timber  from  a  farm,  evidence  is  proper 
as  to  the  value  of  the  farm,  with  the  timber,  and  its  \alue  after  the 
timber  is  cut,  and  this  difference  is  the  proper  measure  of  damages. 
Argotsinger  v.  Yines,  82  N.  Y.  308.  Where  an  executrix  has  pos- 
session, and  is  entitled  as  such  to  the  rents,  issues  and  profits  of  the 
realty  until  sold,  she  may  maintain  the  action  for  trespass  under 
these  sections.  Ogsbury  v.  Ogsbury,  45  Hun,  38S.  Where  an 
action  to  recover  damages  for  an  alleged  unlawful  taking  of  timber, 
cut  from  land  of  which  the  plaintiff  has  not  the  actual  possession,  is 
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based  entirely  upon  a  constructive  possession,  arising  out  of  his  claim 
of  title  to  the  land,  defendant  may  contest  the  validity  of  such  title. 
People  V.  Hagadorn,  104  E".  T.  516.  Where  a  complaint  in  an 
action  of  trespass  alleges  an  injury  to  the  inheritance,  a  denial  of  the 
allegation  of  the  complaint,  by  the  defendant,  in  his  answer,  raises  a 
question  as  to  title  of  real  property,  even  though  the  plaintiff,  in  his 
complaint,  has  alleged  possession  of,  as  well  as  title  to  the  land. 
Claim  for  treble  damages  can  only  be  made  by  the  owner  of  the 
land,  and  if  the  owner  demands  such  damages  he  is  within  the  sec- 
tion. Crowell  V.  Smith,  35  Hun,  182.  But  though  the  complaint 
be  framed  under  the  statute,  giving  treble  damages,  yet  the  plaintiff 
may  recover  single  damages  on  proof  of  a  common -law  trespass. 
Dubois  V.  Beaver,  25  IST.  Y.  123 ;  Starhweather  v.  Quigley,  7  Hun, 
26.  The  provision  as  to  the  manner  of  assessing  treble  damages 
under  the  Code  is  as  follows : 

§  1184.  Where  double,  treble,  or  other  increased  damages,  are  given  by  statute, 
single  damages  only  are  to  be  found  by  the  jury;  except  in  a  case  where  the  stat- 
ute prescribes  a  different  rule.  The  sum  so  found  must  be  increased  by  the  court, 
and  judgment  rendered  accordingly. 

This  is  in  accordance  with  the  rule  in  Newcomb  v.  Butterfield,  8 
Johns.  342 ;  King  v.  Havens,  25  Wend.  420 ;  Livingston  v.  Plat- 
ner,  1  Cow.  175.  Where  the  boimdary  line  divides  the  trnnk  of  a 
tree  it  belongs,  it  seems,  to  the  adjoining  proprietors  as  tenants  in 
common ;  where  such  a  tree  is  destroyed  by  one  of  the  adjoining 
proprietors,  trespass  lies  by  the  other.  Dubois  v.  Beaver,  25  N.  Y. 
123. 

§  1669.  If  a  person  is  disseized,  ejected,  or  put  out  of  real  property,  in  a  forci- 
ble manner;  or,  after  he  has  been  put  out,  is  held  and  kept  out,  by  force,  or  by 
putting  him  in  fear  of  personal  violence,  he  is  entitled  to  recover  treble  damages, 
in  an  action  therefor  against  the  wrong-doer. 

An  action  of  trespass  under  the  statute,  to  recover  treble  damages 
for  the  forcible  disseizin  from  lands,  cannot  be  sustained  unless  there 
be  something  beyond  a  mere  trespass —  the  entry  or  detainer  must  be 
notorions,  or  personal  violence  must  be  used,  or  there  must  be  threats, 
or  menaces  of  violence,  or  other  circumstances  exist  inducing  alarm,  or 
terror,  in  the  occupant  of  the  premises.  The  mere  breaking  the  lock 
of  an  out-house,  or  even,  it  seems,  of  a  dwelling-house,  is  not  per  se 
sufficient  to  maintain  the  action.  Willard  v.  Warren,  17  Wend- 
257.  The  owner  of  land  wrongfully  held  oat  of  possession  may,  if 
he  can  regain  possession  peacefully,  maintain  it,  and  may  lawfully 
resist  an  attempt,  by  the  former  occupant,  to  retake  it;  there  can  be 
no   wrongful  entry,  by  the  true  owner,  where  the  entry  was   both 
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lawful  and  peaceable.  Bliss  v.  Johnson,  T3  N.  Y.  629.  See,  also, 
as  to  what  constitutes  a  forcible  entry  and  detainer,  §  2233  of  Code, 
and  cases  cited ;  Fiero  on  Special  Proceedings,  295,  etc. 


CHAPTER  IX. 

[Provisions  applicable  to  two  or  more  of  the  actions  specified  in  title  1  of  chapter  14.] 

LIS  PENDENS;  SALES  OP  REAL  ESTATE;  WHEN  INJUNCTION  GRANTED 
TO  STAY  WASTE;  WHEN  INFANT  MAY  BRING  ACTION. 

§  1670.  In  an  action  brought  to  recover  a  judgment  affecting  the  title  to,  or  the 
possession,  use  or  enjoyment  of,  real  property,  the  plaintiff  may,  when  he  files  his 
complaint,  or  at  any  time  afterward  before  final  judgment,  file,  in  the  clerk's  oflace 
of  each  county  where  the  property  is  situated,  a  notice  of  the  pendency  of  the 
action,  stating  the  names  of  the  parties,  and  the  object  of  the  action,  and  contain- 
ing a  brief  description  of  the  property  in  that  county,  affected  thereby.  Such  a 
notice  may  be  filed  with  the  complaint,  before  the  service  of  the  summons:  but, 
in  that  case,  personal  service  of  the  summons  must  be  made  upon  a  defendant, 
within  sixty  days  after  the  filing,  or  else,  before  the  expiration  of  the  same  time, 
publication  of  the  summons  must  be  commenced,  or  service  thereof  must  be  made 
without  the  state,  pursuant  to  an  order  obtained  therefor,  as  prescribed  in  chapter 
fifth  of  this  act. 

Nature  and  office  of  lis  pendens. —  The  theory  of  the  rule  of  "  lis 
pendens "  is  that  during  the  progress  of  the  suit  there  is  to  be  no 
change  in  the  existing  state  of  things.  It  is  a  rule  of  public  policy 
and  applicable  only  wliere  the  action  is  pending.  It  is  not  actual 
notice,  but  it  is  necessary  that  litigation  should  be  binding  on  all 
parties,  and  its  object  is  to  bring  litigation  to  an  end  and  prevent 
the  introduction  of  new  parties.  It  is  only  applicable  in  cases  involving 
title  to  real  estate  or  interests  therein,  and  it  should  not  be  applied 
to  personal  property,  since  commerce  requires  a  free  and  unrestricted 
fale  of  such  property,  unburdened  by  the  rules  of  lis  pendens.  It 
has  always  been  deemed  harsh  in  law,  but  wise  in  its  limitation  to 
real  estate.  In  cofnmercial  transactions  its  hardships  are  apparent. 
Dwight,  Commissioner,  in  Holhrook  v.  New  Jersey  Zinc  Co.,  57  N". 
Y.  616.  It  is  said  in  Leitch  v.  Wells,  48  IST.  Y.  595,  that  the  rule 
of  lis  pendens  is  a  harsh  one  and  not  a  favorite  of  the  courts.  The 
theory  of  a  lis  pendens  is  that  there  must  be  no  innovation  in  the 
proceedings  so  as  to  prejudice  the  rights  of  the  plaintiff.  It  is  a 
rule  to  give  effect  to  the  rights  ultimately  established  by  the  judg- 
ment.    Lamont  v.  Cheshi?-e,  65  N.  Y.  30. 

When  lis  pendens  proper. —  The  right  to  file  a  notice  of  pendency 
of  action  in  all  actions  affecting  the  title  to  real  estate  is  an  absolute 
41 
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one.  When  once  filed  in  a  proper  action  the  court  cannot  order  it 
canceled  so  long  as  the  action  is  pending  and  undetermined.  If 
iiled  in  an  action  not  affecting  real  estate  it  is  a  nullity.  MilLs  v. 
Bliss,  55  N.  Y.  139.  It  may  be  filed  in  an  action  to  have  a  debt, 
declared  a  lien  upon  a  married  woman's  separate  real  estate.  Sand- 
ers V.  Warner,  2  Week.  Dig.  507 ;  Brainard  v.  White,  43  Super. 
Ct.  399.  In  an  action  to  avoid  or  cancel  an  assignment  of  a  lease 
of  lands.  Wilmont  v.  Meserole,  41  Super.  Ct.  274.  In  an  action 
to  enforce  specific  performance  of  a  contract  for  the  sale  of  a  lease- 
hold interest  in  lands.  EuoJc  v.  Lange,  10  Hun,  303.  In  an  action 
where  the  complaint  alleges  title  to  a  share  of  the  property  devised 
and  to  the  share  of  the  rents  and  profits  received  as  an  executor  and 
prays  an  accounting  and  adjudication  as  to  the  rights  of  the  parties 
in  the  premises,  and  the  sale  and  distribution  of  the  proceeds. 
Kum  V.  Bachman,  61  How.  519.  The  rule  that  a  lis  pendens  may 
be  filed  in  any  case  relating  to  real  estate  is  held  in  Little  v.  Ran- 
som, 8  Abb.  N.  C.  159,  n.,  and  Brainard  v.  White,  48  Super.  Ct. 
399.  The  right  to  file  a  lis  pendens  is  an  absolute  right  not  depend- 
ing on  tiie  discretion  of  the  court,  and  a  notice  once  filed  in  a  proper 
action  can  only  be  canceled  by  order  of  the  court  when  the  action 
shall  be  settled,  discontinued  or  abated,  or  final  judgment  rendered 
against  the  party  filing  the  notice,  and  the  time  to  appeal  has  expired,. 
or  where  the  party  unreasonably  neglects  to  proceed.  Niebuhr  v. 
Schreyer,  10  Civ.  Pro.  K.  72. 

Notice  of  pendency  of  action  may  be  filed  in  ejectment.  Code, 
§  1526.  Notice  of  lis  pendens  is  unnecessary  to  render  a  judg- 
ment in  ejectment  conclusive  upon  a  party  claiming  under  defend- 
ant by  title  2k'i^\v%^  pendente  lite.  Sheridan  v.  Andrews,  ^^  N. 
Y.  478.  It  has  no  application  to  commercial  paper ;  Holbrook  v. 
New  Jersey  Zinc  Co.,  57  N.  Y.  616;  nor  to  a  county  bond.  Linds- 
ley  v.  Diefendorf,  43  How.  357.  A  notice  of  the  lis  pendens  is 
unnecessary  to  recover  for  possession  of  real  property  even  against 
a  purchaser  pendente  lite.  It  is  only  against  mere  equities  that  a 
purchaser  is  protected.  Sheridan  v.  Andrews,  49  N.  Y.  478 ; 
Campbell  v.  Hall,  16  id.  579. 

When  notice  becomes  operative.  —  The  comuiencement  of  an 
action  by  the  service  of  a  summons  does  not  create  a  lis  pendens 
affecting  third  persons  not  parties  to  the  action.  To  bind  a  t^mt- 
chaser  pendente  lite  by  the  judgment,  there  must  also  be  a  bill  or 
complaint  on  file  at  the  time  of  his  foreclosure  in  which  the  claim 
upon  the  property  is  set  forth .     In  the  absence  of  proof  it  will  not 
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be  presumed  a  complaint  was  filed  prior  to  the  entry  of  judgment. 
Leitch  V.  Wells,  48  N.  Y.  585  ;  Atkins  v.  Hosley,  3  T.  &  C.  322. 
The  notice  of  pendency  is  wholly  inoperative  against  incumbrancers 
or  purchasers  until  the  complaint  be  also  filed.  Benson  v.  Sayn, 
7  Abb.  472,  n.;  Burroughs^.  Reiger,  12  How.  171 ;  Weelts  v.  Tome^, 
16  Hun,  349  ;  Farmer^  Loan  &  Trust  Go.  v.  Dickson.,  9  Abb.  61; 
President  D.  &  H.  Canal  Co.  v.  Harris,  15  Week.  Dig.  36.  A  sub- 
stituted service  of  summons  is  equivalent  to  a  personal  service  under 
this  section — Ferris  v.  jPlummer,  46  Hun,  515  — and  is  in  time  if 
made  on  tlie  sixty -first  day  after  the  filing  of  lis  jpendens.  GriVbon  v. 
Freel,  93  N.  Y.  93.  See  Bogart  v.  Stueesy,  26  Hun,  463.  Where  the 
real  estate  and  road-bed  of  a  railroad  extend  through  several  counties 
and  there  is  no  proof  that  the  complaint  in  the  action  was  filed  in  any 
one  of  said  counties,  a  lis  pendens,  if  filed,  would  be  inoperative.  Cor- 
nell V.  Utica,  etc.,  li.  R.  Co.,  61  How.  186.  Where,  after  filirg  notice 
of  lis  pendens  and  service  of  summons  upon  one  or  more  of  the  de- 
fendants in  a  suit  in  foreclosure,  a  judgment  is  docketed  against  the 
owner  of  the  equity,  the  judgment  creditor  is  bound  by  the  judg- 
ment the  same  as  if  he  were  a  party  thereto,  and  this  although  at 
the  time  of  the  entry  of  his  judgment  the  owner  of  the  equity  had 
not  been  served  in  the  foreclosure  suit.  The  Code  gives  the  benefit 
of  a  notice  of  lis  pendens  where  there  has  been  due  service  of  the  sum- 
mons on  any  defendant  in  the  suit.  Fuller  v.  Soriiner,  76  N.  Y.  190. 
Contents  of  lis  pendens.  —  The  notice  should  describe  only  the 
property  to  be  actually  affected  by  the  judgment,  and  where  an  at- 
tachment issues  it  shonld  include  only  the  property  attached.  If  it 
includes  other  property,  it  is  inoperative  as  to  such  property.  Fitz- 
gerald V.  Blake,  28  How.  110.  It  seems  that  a  party  is  not  required 
in  a  notice  of  lis  pendens  to  anticipate  and  state  all  the  defects  whicli 
may  appear  in  the  proof  of  another  claimant  of  the  land  on  the 
trial  of  any  action  which  the  latter  may  bring.  Brown  v.  Goodwin, 
75  ]Sr.  Y.  409.  A  lis  pendens,  in  an  attachment  case,  describing  the 
property  as  "  all  the  real  property  of  defendant,  or  in  which  she 
may  have  an  interest,  situate  in  Chenango  county,"  is  a  nullity. 
Jaffray  v.  Brown,  17  Hun,  575.  The  addition  of  one  wrong  initial 
between  the  Christian  and  surname  of  a  party  will  not  have  the  efiect 
of  relieving  the  purchaser  of  property  described  in  notice,  from  the 
presumption  of  having  a  full  knowledge  of  the  pendency  of  an 
action  in  respect  thereto.  Weber  v.  Fowler,  11  How.  458.  So  a 
notice  of  lis  pendens,  which  gives  the  city  and  waid  in  which  a 
mortgage  is  recorded,  but  omits  to  specify  the  county,  is  a  substan- 
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tial  compliance  with  the  statute  and  is,  in  the  absence  of  objections 
before  judgment,  sufficient.     Potter  v.  Rowland,  8  N.  Y.  448. 

Amendments. —  Notice  of  pendency  may  be  amended  by  inserting 
in  the  notice  a  specific  description  of  a  lot  of  land  omitted  by  mis- 
take. Yanderheyden  v.  Gary,  38  How.  367.  It  may  also  be 
amended  by  striking  out  portions  of  descriptions  of  property  not 
proper  to  be  included  in  snch  notice.  Fitzgerald  v.  Blake,  28  How. 
110.  Where  parties  are  stricken  out,  the  safer  way  is  to  file  a  new 
notice.  Curtis  v.  Hitchcock,  10  Paige,  399.  If,  after  filing,  new 
defendants  are  added,  an  amended  notice  should  be  filed.  Id. ; 
Clark  V.  Havens,  Clarke's  Ch.  560.  An  amended  lis  pendens  filed 
with  or  after  the  filing  of  an  authorized  amended  summons  and  com- 
plaint is  effectual,  althougli  the  filing  of  the  original  lis  pendens  vriis, 
irregular  and  inefEectual.     Daly  v.  Burchell,  13  Abb.  (N.  S.)  264. 

Malicious  filing  of  lis  pendens. —  An  action  is  maintainable  for 
wrongfully,  maliciously  and  without  probable  cause  filing  a  lis  pen- 
dens, by  which  plaintiff  was  prevented  from  selling  the  property 
affected.  Smith  v.  Smith,  20  Ilnn,  555.  Contra,  S.  C,  on  reargu- 
ment,  26  Hun,  573. 

Notice  of  Pendency  of  Action. 
SUPREME  COURT  — County  of  Ulstee. 

Joseph  Donohue 
agst. 
James  C.   Divine  and  Mary  A.  Divine, 
liis  wife,  John  Dumond  and  Sarah  A. 
Krom. 


Notice  is  hereby  given,  that  an  action  has  been  commenced  and  is 
now  pending  in  this  court  upon  a  complaint  of  the  above-named 
plaintiff  against  the  above-named  defendants  for  the  foreclosure  of  a 
mortgage,  bearing  date  the  3d  day  of  July,  1881,  executed  by  James 
C.  Divine  and  Mary  A.  Divine,  his  wife,  to  Joseph  Donohue,  and  re- 
corded in  the  office  of  the  clerk  of  the  county  of  Ulster  on  the  4th 
day  of  July,  1881,  at  three  o'clock  in  the  afternoon,  in  Book  No.  175 
of  Mortgages,  page  190,  etc.,  and  that  the  mortgaged  premises  in  the 
last-mentioned  county,  affected  by  tlie  said  foreclosure,  were  at  the  time 
of  the  commencement  of  this  action,  and  at  the  time  of  filing  this 
notice,  situated  in  the  last-mentioned  county,  and  are  described  in  the 
said  mortgage  as  follows,  to-wit:     {Here  insert  description.) 

Samuel  T.  Hull, 

Plaintiff's  Attorney, 
Office  and  P.  0.  Address,  34  Fair  si.,  Kingston,  Ulster  Co.,  N.  Y. 

Index  the  name  of  all  the  defendants. 

Samuel  T.  Hull, 

Plain-tiff's  Attorney. 
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§  1671.  Where  a  notice  of  the  pendency  of  an  action  may  be  filed,  as  prescribed 
in  the  last  section,  the  pendency  of  the  action  is  constructive  notice,  from  the 
time  of  so  filing  the  notice  only,  to  a  purchaser  or  incumbrancer  of  the  property 
affected  thereby,  from  or  against  a  defendant,  with  respect  to  whom  the  notice  is 
directed  to  be  indexed,  as  prescribed  in  the  next  section.  A  person,  whose  con- 
veyance or  incumbrance  is  subsequently  executed,  or  subsequently  recorded,  is 
bound  by  all  proceedings  taken  in  the  action,  after  the  filing  of  the  notice,  to  the 
same  extent  as  if  he  was  a  party  to  the  action. 

Effect  of  lis  pendens. —  As  to  the  effect  of  filing  lis  pendens,  see 
elaborate  discussion  by  Commissioner  Dwight  in  Holbrook  v.  N.  J. 
Zinc  Co.,  57  N.  Y.  616 ;  Lamont  v.  Cheshire,  65  id.  30,  supra. 
The  only  office  of  a  lis  pendens  is  to  give  constructive  notice  to,  and 
to  bind  by  the  Bu.bsequent  proceedings,  those  who  may  deal  with  de- 
fendant, with  respect  to  the  property  involved  in  the  action  during 
the  pendency,  and  before  final  judgment.  Sheridan  v.  Andrews, 
49  ]Sr.  Y.  478.  It  is  a  statute  substitute  for  actual  notice ;  Hall  v. 
jVelso7i,  14  How.  32 ;  and  is  as  effectual  against  any  disposition  of 
the  property  as  an  injunction.  Stephenson  v.  Fayerweather,  21 
How.  449. 

Who  is  hound  hy  lis  pendens.  —  The  filing  of  a  lis  pendens  is 
merely  a  statutory  substitute  for  actual  notice  to  subsequent  purchas- 
ers and  incumbrancers  of  the  existence  of  plaintiff's  claim,  and  that 
he  has  commenced  an  action  to  enforce  it,  Tipon  the  lands ;  whoever 
purchases  "such  lands  afterward  buys  with  notice  equivalent  to  actual 
knowledge  of  these  facts.  Chapman  v.  West,  17  N.  Y.  125;  Halt 
V.  Nelson,  23  Barb.  88.  The  assignee  of  a  mortgage  is  affected  by 
a  notice  of  pendency.  Hovey  v.  Hill,  3  Lans.  167.  In  an  action  to 
foreclose  a  mortgage,  a  grantee  subsequent  to  the  filing  of  the  lis 
pendens  is  bound  by  all  the  proceedings  in  the  action  to  the  same 
extent  as  if  he  were  a  party,  and  his  equity  of  redemption  is  cut  off 
by  the  decree.  Weyh  v.  Boylan,  63  How.  72,  affirming  62  id. 
397.  Parties,  and  all  in  privity  with  them,  are  bound.  Craig  y. 
Ward,  3  Keyes,  387,  affirming  36  Barb.  377.  A  purchaser  pen- 
dente lite  does  not  vary  the  rights  of  the  parties  to  the  suit.  Mur- 
ray V.  Lilburn,  2  Johns.  Ch.  441 ;  Hendricks  v.  Andrews,  7  Wend. 
152.  Where  notice  of  pendency  of  action  is  not  filed  in  the  clerk's 
ofiice  it  was  said,  in  Wiswall  v.  McGowan,  Hoff.  Ch.  125 ;  reversed 
on  other  grounds,  2  Barb.  270,  that  a  hona  fide  purchaser  is  not  af- 
fected although  his  deed  be  not  recorded  at  the  time  of  the  com- 
mencement of  the  suit.  A  like  rule  was  held  in  Hall  v.  Nelson,  23 
Barb.  88  ;  but  as  the  Code  now  stands  the  filing  of  a  lis  pendens  is 
constructive  notice  to  a   pui'chaserof  the  equity   of  redemption  who 
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took  a  conveyance  prior  to  the  filing,  but  whose  conveyance  was  re- 
corded subsequent  fo  such  filing,  and  he  is  bound  by  all  the  proceed- 
ings taken  in  the  action,  thereafter,  to  the  same  extent  as  if  he  were 
a  party  to  the  action.  Kindherg  v.  Freeman,  39  Hun,  466.  Same 
rule  held  in  Batterman  v.  Albright,  6  State  Eep.  334 ;  Spencer  v. 
Berdell,  45  Hun,  179;  Ayrmtlt  v.  Murphy,  54  N.  Y.  203.  A 
party  not  claiming  under  one  of  the  parties  to  the  suit  is  not  bound 
by  a  lis  pendens.     Thompson  v.  Clark,  4  Hun,  164. 

A  Us  pendens  only  affects  voluntary  alienation  by  the  defendant  in 
the  suit ;  it  does  not  affect  persons  claiming  in  hostility  to  his  title 
such  as  a  purchaser  at  a  sale  for  unpaid  taxes.  Becker  v.  Howard, 
4  Hun,  359;  S.  C,  66  IST.  Y.  5.  The  object  of  lis  pendens  is  to  give 
notice  to  those  who  claim  under  defendant,  and  the  object  is  not  to 
make  the  judgment  affect  others  than  the  defendant  and  those  claim- 
ing under  him.  Thompson  v.  Clark,  4  Hun,  164.  The  maxim 
pendente  lite  nihil  iminovetur  prevails  to  the  extent,  that  whoever 
purchases  or  acquires  \a\\&  penderite  lite  ti^kes  it  subject  to  any  decree 
which  may  be  made  in  respect  to  it  in  the  pending  suit.  Zeiter  v. 
Bowm,an,  6  Barb.  133  ;  People  v.  Connolly,  8  Abb.  128 ;  Harring- 
ton Y.  Slade,  22  Barb.  161.  Actual  notice  to  a  purchaser,  of  a  lis 
pendens  affecting  the  property  purchased,  arrests  all  further  proceed- 
'  ings  toward  the  completion  of  i\\e  purchase.  Griswold  v.  Miller, 
15  Barb.  520.  Where  a  party  having  notice  of  a  suit,  to  reach  the 
equitable  interests  of  a  judgment  debtor  in  lands,  purchases  such 
lands  and  enters  upon  and  improves  the  same,  he  cannot  come  into 
equity  for  relief  to  have  his  improvements  discharged  from  the  lien 
of  the  decree  entered  against  the  land,  nor  can  such  lien  be  dis- 
charged by  the  payment  of  a  sum  of  money  to  the  value  of  the  lands 
without  such  improvements.     Patterson  v.  Brown,  32  N.  T.  SI. 

The  section  of  the  old  Code,  from  which  this  was  taken,  was  said 
in  Slattery  v.  Schwannecke,  44  Hun,  79,  to  have  been  enforced 
and  carried  into  effect  according  to  the  import  of  tlie  language  used 
in  its  enactment,  citing  Stern  v.  C Connell,  35  N".  Y.  104;  Lamont 
V.  Cheshire,  65  id.  30.  In  the  latter  case  it  is  held  that  the  filing 
of  a  lis  pendens  has  no  greater  effect  than  making  him  a  party 
would  have.  If  no  relief  could  be  obtained  against  him  in  the  ac- 
tion, no  right  is  acquired  by  such  filing.  A  judgment  docketed  sub- 
sequently to  the  filing  of  a  lis  pendens  in  a  foreclosure  suit,  and  ser- 
vice of  the  summons  on  one  of  the  defendants  is  a  subsequent  in- 
cumbrance, and  the  judgment  creditor  is  bound  by  the  decree, 
although  not  made  a  party.      Falter  v.  Soribner,  76  IST.  Y.  190.     By 
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this  section  all  lienors  are  bound  by  the  proceedings  subsequent  to 
.the  filing  of  the  lis  pendens,  the  same  as  if  they  were  parties  to  the 
action.  Substituted  service  for  that  purpose  is  equivalent  to  personal 
service,  and  if  made  on  the  sixty-first  day  aftei'  filing  lis  pendens  is 
in  time.  Gibbon  v.  Freel,  93  JS^.  Y.  93.  The  notice  of  lis  pendens 
in  an  action  for  the  specific  performance  of  a  contract  for  the  sale  of 
land  having  been  filed  before  another  judgment  was  recovered  in  an- 
other action  against  the  same  defendant,  held,  that  such  judgment 
was,  as  to  the  land  contracted  to  be  sold,  subject  to  the  one  subse- 
quently recovered  in  the  suit  for  specific  performance,  which  was  a 
specific  lien  on  the  land.  Hull  v.  Spratt,  1  Hun,  298.  Actual  no- 
tice is  not  less  effectual  to  an  incumbrancer  than  before  the  statute 
as  to  lis  pendens.  Griswold  v.  Miller,  15  Barb.  520 ;  Brown  v. 
Goodwin,  1  Abb.  N.  C  452.  A  notice  of  lis  pendens,  where  the 
action  has  been  compounded  and  settled  by  the  parties,  is  no  valid 
ubjection  to  the  title.  Wilsey  v.  Dennis,  44  Barb.  354 ;  Ifiehuhr 
V.  Sehreyer,  1  State  Rep.  026. 

§  1672.  Eacli  county  clerk,  with  whom  such  a  notice  is  filed,  must  immediately 
record  it,  in  a  book  kept  in  his  office  for  that  purpose,  and  index  it  to  the  name  of 
each  defendant,  specified  in  a  direction,  appended  at  the  foot  of  the  notice,  an  I 
subscribed  by  the  attorney  for  the  plaintiff.  The  expense  of  procuring  a  ne\sr 
book,  when  necessary,  must  be  paid  out  of  the  county  treasury,  as  other  county 
charges. 

§  1673.  Where  a  defendant  sets  up  in  his  answer  a  counter-claim,  upon  which 
he  demands  an  affirmative  judgment,  affecting  the  title  to,  or  the  possession,  use, 
or  enjoyment  of,  real  property,  he  may,  at  the  time  of  filing  his  answer,  or  at  any 
time  afterward  before  final  judgment,  file  a  like  notice.  The  last  three  sections 
apply  to  such  a  notice.  For  the  purpose  of  such  an  application,  the  defendant 
filing  such  a  notice  is  regarded  as  a  plaintiff,  and  the  plaintiff  is  regarded  as  a 
defendant. 

§  1674.  After  the  action  is  settled,  discontinued,  or  abated,  or  final  judgment  is 
rendered  therein  against  the  party  filing  the  notice,  and  the  time  to  appeal  there- 
from has  expired,  or  if  a  plaintiff  filing  the  notice  unreasonably  neglects  to  pro- 
ceed in  the  action,  the  court  may,  iu  its  discretion,  upon  the  application  of  any 
person  aggrieved,  and  upon  such  notice  as  may  be  directed  or  approved  by  it, 
direct  that  a  notice  of  the  pendency  of  an  action,  filed  as  prescribed  iu  the  last  four 
sections,  be  canceled  of  record  by  a  particular  clerk,  or  by  all  the  clerks,  with 
whom  it  is  filed  and  recorded.  The  cancellatiou  must  be  made  by  a  note  to  that 
effect,  on  the  margin  of  the  record,  referring  to  the  order.  Unless  the  order  is 
entered  in  the  same  clerk's  office,  a  certified  copy  thereof  must  be  filed  therein, 
before  the  notice  is  canceled. 

The  right  to  file  a  lis  pendens  being  an  absolute  right  not  depend- 
ing on  the  disci'etion  of  the  court,  the  court  can  only  order  a 
notice,  once  tiled  in  a  proper  action,  canceled  when  the  action  sh;-tll 
■be  discontinued,  settled,  or  abated,  or  final  judgment  rendered  against 
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the  party  filing  the  notice,  ahd  the  time  to  appeal  expired  or  the 
party   unreasonably  neglecting  to  proceed.     Niebuhr  v.  Sclireyei\ 

10  Civ.  Pro.  E.  72 ;  affirmed,  1  State  Hep.  626 ;    Willis  v.  Bellamy, 

11  Civ.  Pro.  E.  104 ;  Pratt  v.  Hoag,  12  How.  215  ;  Wilmon  v. 
Meserole,  41  Super.  Ct.  274 ;  Shepherd  v.  Treadwell,  and  Matter  of 
Barnum,  cited  Abbott's  Annual  Digest,  1884,  page  243  ;  Parks  v. 
Murray,  2  State  Rep.  135;  Barnard  v.    White,  48  Super.  Ct.  399. 

§  1675.  Where  a  judgment,  in  an  action  specified  in  this  title,  allots  to  any  per- 
son a  distinct  parcel  of  real  property,  or  contains  a  direction  for  the  sale  of  real 
property,  or  confirms  such  an  allotment  or  sale,  it  may  also,  except  in  a  case  where 
it  is  expressly  prescribed  in  this  act  that  the  judgment  may  be  enforced  by  execu- 
^  tion,  direct  the  delivery  of  the  possession  of  the  property  to  the  person  entitled 
thereto.  If  a  party,  or  his  representative  or  successor,  who  is  bound  by  the  judg- 
ment, withholds  possession  from  the  person  thus  declared  to  be  entitled  thereto, 
the  court,  besides  punishing  the  disobedience  as  a  contempt,  may,  in  its  discretion, 
by  order,  require  the  sheriff  to  put  that  person  into  possession.  Such  an  order 
must  be  executed,  as  if  it  was  an  execution  for  the  delivery  of  the  possession  of 
the  property. 

The  provisions  of  rule  61  require  that  in  foreclosure  the  judg- 
ment shall  direct  that  the  purchaser  be  let  into  possession  of  the 
promises  on  production  of  the  deed.  It  is  in  that  class  of  cases  that 
tiie  writ  of  assistance,  authorized  by  this  section,  is  most  frequently- 
used,  although,  as  it  now  stands,  embracing  partition  and  other  real 
actions.  In  Kershaw  v.  Johnson,  4  Johns.  Ch.  609,  the  chancellor 
laid  down  the  rule  that  the  Court  of  Chancery  would  enforce  its 
decree  by  process  for  actual  delay  of  possession  of  mortgaged  prem- 
ises, whenever  such  possession  ought  to  be  delivered.  That  rule  was 
adopted  in  Ludlow  v.  Lansing,  Hopk.  231,  and  in  Yalentine  v. 
Teller,  id.  422,  it  was  held  that  possession  should  be  given  by  the 
most  simple  and  efficacious  means  which  was  determined  to  be  a 
writ  of  assistance.  Where  mortgaged  premises  are  sold  under  a 
decree  of  foreclosure  the  purchaser  is  entitled  to  the  assistance  of 
the  court  in  obtaining  possession  as  against  the  parties  to  the  suit,  or 
tliose  who  have  come  into  possession  under  them  subsequent  to  tlie 
iiling  of  the  lis  pendens.  But  the  court  has  no  right  by  a  summary 
jurisdiction  to  determine  the  rights  of  third  parties  claiming  title  of 
the  jjremises,  who  have  recovered  the  possession  by  legal  and  adverse 
proceedings  against  a  party  to  the  suit  under  a  claim  of  riglit  which 
accrued  previous  to  the  filing  of  the  bill  of  foreclosure.  Prehny- 
hwjsen  V.  Colden,  4  Paige,  204.  After  a  judgment  of  foreclosure 
directing  that  the  purchaser  be  let  into  possession  of  the  premises, 
the  purchaser,  on  proof  that  he  has  exhibited  the  sheriff's  deed  and 
the    order    confirming  the  sale  to  the  party   in  possession  of    the 


Weit  of  Assistance,  327 

pi-emises,  is  entitled,  ex  parte,  to  aa  order  for  a  writ  of  assistance 
no  notice  of  the  application  therefoi-  is  necessary.  A  grantee  of 
the  purchaser  is  entitled  to  the  same  remedy  on  the  further  proof 
that  the  deed  from  the  purchaser  to  him  has  also  been  exhibited  to 
the  party  in  possession.  An  equitable  claim  by  judgment  creditors 
against  the  tenant  in  possession,  and  affecting  the  premises,  cannot 
be  heard  upon  a  motion  for  a  writ  of  assistance  or  motion  to  vacate 
the  writ.  N.  Y.  Life  Ins.  Co.  v.  Band,  8  How.  35  ;  affirmed,  id.  352 ; 
iV".  T.  Life  Ins.  Go.  v.  Cutler,  9  id.  407.  The  same  views  are  expiessed 
as  to  the  practice  on  granting  the  writ  in  Lynde  v.  G' Donnell,  21 
How.  34.  But  the  writ  will  issue  only  against  parties  to  the  suit,  or 
those  who  came  into  possession  under  them.  Boynton  v.  Jachioay, 
10  Paige,  307.  Nor  will  the  writ  be  granted  to  remove  persons  who 
go  into  possession  after  the  purchaser  has  received  his  deed  and  con- 
veyed the  premises  to  another,  where  the  entry  was  more  than  a  year 
after  the  sale.  Betis  v.  BirdsaU,  11  Abb.  222.  There  is  no  settled 
practice  authorizing  a  vs^rit  to  the  grantee  of  the  purchaser,  and  it 
should  be  denied  where  there  is  a  strong  probability  of  injustice 
being  done  to  the  person  in  possession.  Van  Hooh  v.  Throckmorton  y 
S  Paige,  33.  A  defendant  in  possession  must  be  presumed  cognizant 
of  the  judgment,  and  all  he  can  require  beyond  is  proof  of  the  title 
of  the  party  claiming.  N.  Y.  Life  Ins.  Co.  v.  Band,  supra.  The 
power  of  the  court  to  give  possession  extends  only  to  those  who  are 
parties  to  the  suit,  or  who  have  come  into  possession  under  or  wiih 
the  assent  of  such  parties,  and  not  to  one  who  was  named  as  defend- 
ant, and  as  to  whom  the  case  was  dismissed.  Where  a  writ  of  assistance 
has  been  improperly  granted,  the  court  should  set  it  aside  on  motion. 
Meiggs  v.   Willis,  8  Civ.  Pro.  K.  125. 

The  power  of  the  court  to  issue  the  writ  is  superseded  by  an  agree- 
ment between  the  purchaser  and  the  party  in  possession  to  reconvey 
on  terms,  and  a  failure  of  the  party  in  possession  to  comply  with  the 
terms  will  not  give  the  right  to  the  remedy.  Toll  v.  Hiller,  11 
Paige,  228.  After  sale  a  tenant  in  possession,  who  was  made  a  party 
to  the  foreclosure,  is  bound  to  attorn  to  the  purchaser,  notwithstand- 
ing that  he  holds  under  an  unexpired  lease,  executed  by  the  mort- 
gagors prior  to  the  mortgage,  and,  if  he  refuses,  he  may  be  removed 
by  a  writ  of  assistance.  Lovett  v.  Qerman  Beformed  Church,  9 
How.  220.  A  purchaser  in  foreclosure,  upon  the  production  of  his 
deed,  is  presumptively  entitled  to  possession,  and  upon  demand 
thereof,  and  refusal,  the  writ  of  assistance  is  the  ordinaiy  and  usual 
process  of  the  court;  and  whether  it  should  be  granted  or  withheld 
42 
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is  in  tlie  discretion  of  the  coiirt.  Wilbor  v,  Donalds,  59  N.  T.  657. 
The  practice  in  ordinary  cases  where,  by  tlie  judgment  of  the  court, 
the  possession  of  land  is  awarded  to  a  party,  or  where  it  is  directed 
that  a  purchaser  be  let  into  possession,  is  to  order  a,  writ  of  possession 
or  a  writ  of  assistance,  as  the  case  may  be.  The  former  is  the  appro- 
priate remedy  in  legal,  the  latter  in  equitable  actions ;  they  are  in 
substance  the  same.  Matter  of  JV.  7.  G.  <£  B.  R.  R.  R.  Co.,  60 
]Sr.  Y.  116.  It  is  said  in  Peck  v.  Knickerbocker  Ice  Co.,  18  Hun, 
183,  that  until  the  confirmation  of  the  sale  by  the  court  it  is  not 
absolute ;  it  may  be  set  aside  and  a  resale  ordered.  The  purchaser  has 
acquired  only  a  contingent  right.  Until  such  right  becomes  absolute  by 
confirmation,  it  would  seem  to  be  the  better  practice  that  the  purchaser 
ought  not  to  have  possession.  This  case  is  followed  in  Farmers^  Loan 
&  Trust  Co.  V.  Bankers,  etc.,  Co.,  11  Qay.  Pro.  "R.  307,  holding  that 
where,  upon  motion  to  compel  the  delivery  of  property  to  a  purchaser 
at  foreclosure  sale,  it  appeared  the  sale  liad  not  been  confirmed,  the 
motion  should  be  denied;  that  it  was  the  safest  as  well  as  the  ordi- 
nary practice  to  have  such  questions  settled  by  the  referee's  report 
of  sale  and  a  motion  to  confirm  the  same.  Clason  v.  Corley,  5 
Sandf.  Ch.  447,  is  cited  by  counsel  as  in  point.  The  purchaser 
under  a  sale  in  foreclosure  cannot  be  kept  out  of  possession  of  the 
premises  on  a  claim  of  want  of  title  thereto  in  the  mortgagor,  and 
a  writ  of  assistance  would  be  granted,  if  necessary,  to  put  liim  in 
possession.  The  court  may,  in  the  exercise  of  its  discretion,  grant 
the  writ  without  notice,  and  such  is  the  more  usual  way.  Bowery 
Savings  Bank  v.  Foster,  11  Week.  Dig.  493.  Where  after  judg- 
ment and  sale  in  foreclosure  a  writ  of  assistance,  regular  and  fair  upon 
its  face,  is  issued  against  one  of  the  defendants  thereon,  the  officer 
executing  the  same,  and  those  acting  under  him,  are  protected 
tliereby,  even  though  the  writ  were  irregularly  issued,  and  the  de- 
fendant would  be  entitled  to  have  the  same  set  aside  on  motion. 
Arrex  v.  Brodhead,  19  Hun,  269.  Where  a  writ  of  possession  is 
issued,  upon  notice,  in  favor  of  a  purchaser  at  foreclosure  sale 
against  a  tenant  in  possession  of  the  mortgaged  premises,  and  is  exe- 
cuted by  putting  the  tenant  in  possession,  it  is  conclusive  upon  the 
tenant  upon  the  question  of  the  right  of  possession.  If  the  tenant 
had  any  defense  it  should  have  been  presented  upon  the  hearing  of 
the  motion  for  the  writ.  The  question  whether  the  writ  was  prop 
erly  awarded  cannot  be  reviewed  in  a  collateral  action  in  another 
court.     Rawiszer  v.  Brennan,  51  How.  297. 

A  writ  of  possession,  upon  a  judgment  in  ejectment,  can  lawfully 
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be  executed  after  the  return  day ;  the  command  to  return  within 
sixty  days  is  directory,  merely.  See,  also,  as  to  what  amounts  to  a 
due  execution  of  the  writ,  Wiibeck  v.  Van  Rensselaer,  64  N.  Y. 
27.  In  case  of  a  mortgagee  out  of  possession,  who  is  not  charge- 
able with  notice  of  proceedings  to  dispossess  his  mortgagor,  stronger 
grounds  exist  than  for  the  purpose  of  cutting  off  his  mortgage  ;  the 
writ  of  possession  should  be  executed  by  a  more  open,  notorious  and 
visible  change  of  possession  than  in  case  of  a  tenant  or  defendant  in 
tiie  judgment.  The  ordinary  rule  is  that  the  plaintiff  must  be  put  into 
full  and  complete  possession,  and  it  must  be  full  and  actual ;  the  mere 
reaching  into  a  house,  without  entry,  and  taking  a  chair  and  setting 
it  outside,  is  not  such  an  execution  of  the  writ  of  possession  as  is 
required  to  bar  such  mortgagee  out  of  possession.  A  sheriff's 
return  to  a  writ  of  possession  is  not  conclusive  as  to  its  exe- 
cution. Distinguishing  Whiibeck  v.  Van  Rensselaer,  supra  •  Newell 
V.  Whigham,  103  N.  Y.  20 ;  S.  C,  1  State  Rep.  666.  But  the  pur- 
chaser having  been  put  in  possession,  the  court  does  not  undertaliie 
to  always  guard  his  possession  and  that  of  his  grantee.  Belts  v. 
Birdsall,  11  Abb.  222.  The  general  rule  is,  that  where  a  judgment, 
order  or  decree  has  been  reversed  or  vacated,  restitution  will  be 
made  of  all  property  and  rights  which  have  been  lost  by  reason  of  it ; 
the  case  of  vacating  a  writ  of  assistance  forms  no  exception  to  this 
rule.      Chamberlain  v.  Choles,  35  N.  Y.  47T. 

Affidavii  for  Writ  of  Assistance. 
SUPREME  COURT  —  Couktt  of  Ulster. 


The  Ulster  County  Savings  Institution 

affst. 

Joseph  Schoonmaker  and  others. 


(Title  same  as  in  summo?is.) 

Ulstee  Cou2srTY,  ss.: 

James  H.  Vandemark,  of  the  town  of  Eosendale,  in  said  county, 
being  duly  sworn,  says:  That  on  the  4th  day  of  March,  1876,  he  at- 
tended a  sale  of  the  premises  described  in  the  complaint  in  the  above- 
entitled  action,  and  which  premises  are  also  described  in  the  judgment 
herein  on  the  14th  day  of  January,  1876,  at  Ulster  Special  Term, 
which  judgment-roll,  or  a  copy  thereof,  is  referred  to  as  part  of  these 
moving  papers;  that  such  premises  were  sold  by  Alton  B.  Parker, 
Esq.,  as  releree,  and  that  they  were  struck  off  and  sold  to  this  depo- 
nent, he  being  the  highest  bidder  therefor,  for  the  sum  of  $3,700;  and 
that  on  the  14th  day  of  March,  1876,  he  received,  according  to  the 
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terms  of  sale,  he,  this  deponent,  having  complied  therewith,  a  deed  of 
the  premises,  which  is  also  made  a  part  of  the  moving  papers  herein; 
that  on  the  said  14th  day  of  March,  1876,  this  deponent  went  upon 
the  premises  so  purchased  by  him,  and  found  Maria  Arrex,  a  party  to 
this  action  as  appears  by  the  papers  herein,  in  possession  of  a  part  of  . 
the  dwelling-house  situate  on  said  premises;  that  deponent  exhibited 
to  said  Maria  Arrex  his  said  deed,  and  demanded  possession  of  the 
premises;  that  said  Maria  Arrex  refused  to  give  iip  possession  of  the 
premises,  claiming  that  she  had  possession  under  her  deed;  that  de- 
ponent demanded  such  possession,  and  stated  to  said  Maria  Arrex  that 
he  demanded  possession  under  his  deed,  which  he  there  produced,  and 
said  Maria  Arrex  refused  to  deliver  such  possession;  that  said  deed 
recites  the  fact  that  said  Maria  Arrex  was  a  party  to  this  action,  and 
sets  forth  proceedings  therein. 

Wlierefore  deponent  asks  the  aid  of  this  court  in  the  matter,  and  a 
writ  of  assistance  against  such  Maria  Arrex,  or  such  proper  and  appro- 
priate remedy  as  shall  be  just  and  according  to  the  law  and  practice  in 
such  case. 

Jas.  H.  Vandemask. 

Subscribed  and  sworn  before  me,  ) 
March  15,  1876.  J 

Wm.  L.  Conklin, 

Notary  Public, 

Order  for  Writ. 

'\Ai  a  Special  Term  of  the   Supreme  Court,  held  at  Chambers,  in  the 
'     village  of  Catskill,  in  and  for  the  State  of  New  York,  on  the  30th 
day  of  March,  1876  : 
Present  —  Hon.  A.  M.  Osborn,  Justice. 

SUPEBME  COURT  —  County  of  Ulster. 


The  Ulster  County  Savings  Institution 

agst. 

Joseph  Schoonmaker  and  others. 


( Title  same  «.<;  in  summons. ) 

On  reading  and  filing  the  judgment  in  foreclosure  in  this  action, 
granted  at  Ulster  Special  Term  on  the  14th  day  of  February,  1876, 
ihe  referee's  deed  to  James  H.  Vandemark,  dated  March  4,  1876,  the 
report  of  sale  of  A.  B.  Parker,  the  referee,  dated  and  filed  in  Ulster 
county  clerk's  office  March  20,  1876,  and  the  affidavit  of  James  H. 
Vandemark,  verified  March  15,  1876,  by  which  it  appears  that  a  judg- 
ment of  foreclosure  and  sale  of  the  premises  described  in  the  com- 
plaint in  this  action  and  in  the  said  judgment  was  duly  granted,  :i.nd 
tlie  premises  therein  described  directed  to  be  sold  under  the  dii-ection 
of  Alton  B.  Parker,  Esq.,  as  referee  ;  that  after  due  notice  of  the 
time  and  place  of  such  sale,  the  said  premises  were  sold  to  James  H. 
Vandemark,  and  a  deed  thereof  executed  and  delivered  to  said  Vande- 
mark by  said  referee  ;  that   the  said  purchaser,  after  receiving  such 
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deed,  demanded  possession  of  said  premises,  and  produced  his  said 
deed  to  one  Maria  Arrex,  a  party  defendant  to  this  action,  who  was  in 
possession  of  the  premises  ;  that  said  Maria  Arrex  refused  to  deliver 
or  give  up  possession  of  the  premises  to  the  said  purchaser  :  Now,  on 
motion  of  C.  A.  &  E.  Fowler,  attorneys  for  James  H.  Vandemark,  the 
purchaser  of  said  premises  as  aforesaid,  it  is 

Ordered,  that  a  writ  of  assistance  issue  out  of  and  under  the  so;i1 
of  this  court  to  the  sheriff  of  the  county  of  Ulster,  commanding  aud 
directing  him  to  forthwith  enter  upon  said  premises,  described  fully 
and  at  large  in  the  complaint,  judgment  and  report  of  sale  in  this 
cause  on  file  in  Ulster  county  clerk's  office  ;  and  that  he,  the  said 
sherifE  of  Ulster  county,  eject  and  remove  therefrom  the  said  Maria 
Arrex,  and  any  of  the  parties  defendant  in  this  action  who  may  be  in 
possession  of  said  premises,  or  any  part  thereof,  and  any  person  who 
since  the  commencement  of  this  action  has  come  into  the  possession 
of  said  premises,  or  any  part  thereof,  under  him  or  them,  and  detains 
the  same,  or  any  part  thereof,  against  the  said  James  H.  Vandemark; 
and  that  he  put  the  said  James  H.  Vandemark,  or  his  assigns,  in  the 
full,  peaceable  and  quiet  possession  of  the  said  premises  without  delay, 
and  that  he  maintain  him,  the  said  James  H.  Vandemark,  in  such 
possession  from  time  to  time,  or  cause  him  to  be  kept,  maintained  and 
defended  in  such  possession  from  time  to  time,  according  to  the  tenor 
and  intent  of  said  judgment. 

Writ  of  Assistance. 

The  People  of  the  State  of  New  York,  to  the  Sheriff  of  the  County  of 
Ulster,  greeting: 

Whereas,  on  the  14th  day  of  January,  1876,  by  a  judgment  recov- 
ered in  our  Suj)reme  Court  of  the  State  of  New  York,  in  an  action 
then  depending  in  said  court,  wherein  The  Ulster  County  Savings 
Institution  is  plaintiff,  and  JoseiDh  Schoonmaker  and  others  (title 
same  as  in  summons)  are  defendants,  it  was  among  other  things  ad- 
judged that  all  and  singular  the  mortgaged  premises  mentioned  in  the 
plaintiff's  complaint  in  said  action  be  sold  at  public  auction  by  or 
under  the  direction  of  Alton  B.  Parker,  referee  thereby  appointed  for 
that  purpose;  and  also  that  the  purchaser  or  purchasers  at  such  sale 
be  let  into  possession  of  the  premises  on  production  of  the  referee's 
deed. 

And  whereas,  the  said  Alton  B.  Parker,  referee,  has  duly  filed 
his  report  of  said  sale,  from  which  report  it  appears  that  the  premises 
hereinafter  described  were  sold  to  James  H.  Vandemark,  and  that  tlie 
referee's  deed  has  been  executed,  acknowledged  and  delivered  to  the 
said  j)urchaser,  James  H.  Vandemark,  and  the  said  James  H.  Vande- 
mark has  not  been  let  into  nor  taken  possession  of  said  premises  or 
any  part  thereof,  according  to  the  tenor  of  the  judgment  of  the  said 
court,  notwithstanding  the  said  James  H.  Vandemark  has  produced 
and  shown  to  Maria  Arrex,  a  person  who  is  in  possession  of  a  part  of 
the  premises  so  sold  and  hereinafter  described,  the  said  deed  of  the 
premises,  in  pursuance  of  said  judgment: 

Therefore  we  command  you  that  you  forthwith  enter  upon  said 
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premises,    which  are   described    as  follows,    to- wit:     [Here  follows 
description  of  premises  as  in  complaint. ) 

And  that  you  eject  and  remove  therefrom  tlie  said  Maria  Arrex  and 
any  of  the  parties  defendant  in  this  action  who  may  be  in  possession 
of  said  premises,  or  any  part  thereof,  and  any  person  who,  since  the  com- 
mencement of  this  action,  has  come  into  the  possession  of  said  premises, 
or  any  part  thereof,  under  him  or  them,  and  detains  the  same,  or  any 
part  thereof,  against  the  said  James  H.  Vandemark,  and  that  you  put 
the  said  James  H.  Vandemark,  or  his  assigns,  in  the  full,  peaceable 
and  quiet  possession  of  the  said  premises  without  delay,  and  him,  the 
said  James  H.  Vandemark,  in  such  possession  thereof  from  time  to 
time  maintain,  keep  and  defend,  or  cause  to  be  kept,  maintained  and 
defended,  according  to  the  tenor  and  true  intent  of  said  judgment. 

Witness  Hon.  A.  Melvin  Osborn,  one  of  the  justices  of  our 
[l.  s.]  Supreme  Court,  at  Catskill,  this  20th  day  of  March,  1886. 

C.  A.  &  E.  Fowler,  P.  D.  LePevee, 

Attorneys  for  Purchaser.  Glerh. 

Indorsed  : 

Ulster  County,  ) 
Sheriff's  Office,    \  **•• 

I  do  hereby  deputize  and  appoint  A.  L.  Brodhead,  of  the  town  of 
Eosendale,  to  execute  the  within  writ  of  assistance,  but  at  the  risk 
and  expense  of  James  H.  Vandemark,  the  purchaser  of  the  said 
premises. 

Silas  Saxtov, 

Sheriff. 
See  Ejectment,  p.  46,  for  writ  of  possession. 

§  1676.  Wliere  a  judgment,  rendered  in  an  action  for  partition,  for  dower,  or  to 
foreclose  a  mortgage  upon  real  property,  directs  a  sale  of  the  real  property,  the 
officer  making  the  sale  must,  out  of  the  proceeds,  unless  the  judgment  otherwise 
directs,  pay  all  taxes,  assessments,  and  water  rates,  which  are  liens  upon  the  prop- 
erty sold,  and  redeem  the  property  sold  from  any  sales  for  unpaid  taxes,  assess- 
ments, or  water  rates,  which  have  not  apparently  become  absolute.  The  sums, 
necessary  to  make  those  payments  and  redemptions,  are  deemed  expenses  of  the 
sale,  within  the  meaning  of  that  expression,  as  used  in  any  provision  of  article 
second,  third,  or  fourth  of  this  title. 

A  purchaser  may  pay  entire  amount  to  referee  and  i-equire  him  to 
ascertain  and  pay  incumbrances,  although,  by  the  terms  of  the  sale, 
he  was  required  to  present  such  claims  for  payment  witliin  a  time 
limited.  Poughkeepsie  Savings  Bank  v.  Winn,  56  II ow.  368.  A 
purchaser,  at  a  judicial  sale,  does  not,  by  taking  subject  to  taxes  and  i 
assessments  in  the  usual  way,  preclude  liitnself  from  having  unpaid 
illegal  taxes  and  assessments  vacated,  and  to  impeach  a  tax  lease  sub- 
sequently made  on  a  sale  for  their  non-payment.  Siinins  v.  Vogt,  11 
Abb.  N.  C.  48.  Wliere  a  tax  is  a  lien  on  a  premises,  sold  at  judi- 
cial sale,  it  should  be  paid  and  discharged  by  the  referee  pursuant  to 
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this  section.  It  is  not  the  duty  of  the  referee  to  pay  the  same  out 
of  the  purchase-money  before  compelling  the  purchaser  to  take  title. 
O'Dell  V.  O'Dell,  21  Week.  Dig.  90.  It  is  in  conformity  with  the 
settled  practice  of  the  court  to  have  taxes  and  assessments,  that  are 
liens  on  the  premises  sold,  deducted  and  paid  out  of  the  purchasi  - 
money.  That  is  sometimes  done  under  special  directions  contained 
in  the  judgment,  but  more  frequently  is  provided  for  by  the  terms 
of  sale.  The  fact  that  the  premises  in  question  are  leasehold,  and 
that  in  the  absence  of  an  express  agreement,  by  the  lessee,  to  pay 
taxes  and  assessments,  they  are  payable  by  the  lessor,  is  immaterial. 
It  is  proper  they  should  be  deducted  out  of  the  purchase-price. 
Catlin  V.  Grissler,  57  N.  Y.  363.  See  Stuyvesant  v.  Browning,  33 
Super.  Ct.  203,  that  where  a  mortgage  is  on  a  lease  the  taxes, 
assessments,  etc.,  should  not  be  paid  out  of  the  purchase-money. 
Where  the  judgment  and  terms  of  sale  provided  that  the  taxes  and 
all  liens  were  to  be  deducted  from  the  proceeds,  held,  that  plaintiff, 
the  purchaser,  might  deposit,  in  the  proper  ofBee,  the  money  to 
redeem  from  tax  sales,  for  which  he  held  certificates,  and  on  furnish- 
ing proof  of  these  facts  he  was  entitled  to  deduct  the  amount  from 
the  purchase-money,  and  for  judgment  for  any  deficiency  in  the 
mortgage.  The  certificates  were  a  lien,  and  it  made  no  difference 
that  plaintiff  held  them.  Cornell  v.  WoodhuU,  11  IST.  Y.  203 
Where  the  decree  of  sale  on  foreclosure  directs  the  referee  to  first 
pay,  out  of  the  proceeds,  the  taxes  and  assessments  which  are  liens 
on  the  property,  and  the  purchaser  pays  over  to  him  the  full  amount 
of  his  bid,  the  referee  is  bound  to  protect  such  purchaser  by  paying 
the  taxes  and  assessments,  and  if  he  fails  to  do  so,  and  the  same  are 
enforced  against  the  lands,  he  is  liable  therefor.  The  referee  is  not 
relieved  from  liability  by  the  fact  that  the  terms  of  sale  gave  the 
purchaser  permission  to  pay  the  assessment  and  have  it  aUowed  out 
of  the  purchase-price,  if  he  did  not  do  so.  Also  held,  that  a  delay  of 
two  years  was  not  laches,  warranting  a  denial  of  a  motion  by  the 
purchaser  to  compel  the  referee  to  pay  the  amount  of  taxes,  etc.,  as 
directed  by  the  judgment,  where  it  appeared  that  the  referee  knew 
of  the  lien  at  the  time  of  the  sale,  and  his  position  had  not  since 
changed,  nor  had  the  delay  harmed  him.  Weseman  v.  Wingrove, 
85  ]Sr.  Y.  353;  affirming  9  Week.  Dig.  4^4.  Although  the  terms  of 
sale  permit  the  purchaser  to  pay  off  hens,  he  is  not  bound  to  do  so, 
but  may  pay  the  whole  price  and  require  the  referee  to  execute  the 
judgment,  and  if  the  referee  refuses  to  pay  the  hens  the  court  may 
compel  him  to  do  so.     Day  v.  Bergen,  53  N.  Y.  iOi. 
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The  referee  is  not  authorized  to  pay  over  the  purchase- money 
until  he  has  satisfied  the  liens  he  has  knowledge  of.  He  may  apply  to 
the  court  for  instructions.  Easton  v.  FicJcersgill,  55  N.  Y.  310. 
One  who  purchases  at  a  judicial  sale,  subject  to  all  incumbrances,  is 
not  entitled  to  have  the  surplus  moneys  applied  to  the  payment  of 
an  unrecorded  mortgage,  the  existence  of  which  was  unknown  to  all 
the  parties,  on  account  of  an  error  made  in  indexing  it.  JButtron  v. 
Tibhitts,  10  Abb.  N.  C.  41.  A  referee  whose  report  of  sale  shows 
that  a  deficiency  was  caused  by  his  allowing  to  the  purchaser  claims 
which  the  judgment  did  not  authorize,  and  which  it  did  not  appear 
the  terms  of  sale  clearly  authorized,  may  be  ordered  to  pay  into  court 
the  surplus  which  would  have  existed  if  he  had  not  done  so.  Koc/i 
V.  Pursell,  45  Super.  Ct.  162.  A  motion,  by  one  who  has  assumed 
the  payment  of  a  mortgage,  to  have  the  judgment  against  him  re- 
duced by  the  amount  of  taxes  whicii  were  deducted  from  the  sum 
bid  pursuant  to  the  directions,  denied  as  being  too  late  if  made  after 
sale  has  taken  place.  Fleischauer  v.  DoLlner,  9  Abb.  N.  C.  372. 
The  payment  of  taxes  is  for  the  protection  of  the  purchaser  and  not 
to  indemnify  the  owner  of  a  prior  lien  not  a  party  to  the  action. 
Mutual  Life  Ins.  Co.  v.  Sage.,  28  Hun,  595. 

§  1677.  Where  real  property,  sold  by  virtue  of  a  judgment,  rendered  in  an 
action  specified  in  the  last  section,  is  situated  in  a  county,  other  than  that  in 
which  the  judgment  is  entered,  the  judgment  must  be  also  entered  in  the  otfice 
of  the  cleric  of  the  county  wherein  the  property  is  situated,  before  the  purchaser 
can  be  required  to  pay  the  purchase-money,  or  to  accept  a  deed.  The  clerk  of  the 
latter  county  must  enter  it  in  the  judgment-book  kept  by  him,  upon  filing  wiih 
him  a  copy  thereof,  certified  by  the  clerk  with  whom  it  is  entered . 

§  1678.  \^Ame,)i(ied,  1881.]  A  sale  made  in  pursuance  of  any  provision  of  this 
title  must  be  at  public  auction  to  the  highest  biddei.  Notice  of  such  sale  must 
be  given  by  the  officer  making  it,  as  prescribed  in  section  fourteen  hundred  and 
thirty-four  of  this  act  for  the  sale  by  a  sheriff  of  real  property,  by  virtue  of  an 
execution,  unless  the  property  is  situated  wholly  or  partly  in  a  city  in  which  a 
daily  newspaper  is  published,  and,  in  that  case,  by  publishing  notice  of  the  sale 
at  least  twice  in  each  week  for  three  successive  weeks  immediately  preceding  the 
sale  in  one,  or,  in  the  city  of  New  York  or  the  city  of  Brooklyn,  in  two  such 
papers.  Notice  of  the  postponement  of  the  sale  must  be  published  in  the  paper 
or  papers  wherein  the  notice  of  sale  was  published.  The  terms  of  the  sale  must 
be  made  knowi-  at  the  time  of  the  sale,  and  if  the  property,  or  any  part  thereof. 
is  to  be  sold  subject  to  a  right  of  dower,  charge  or  lien,  thn'  fact  must  be  de- 
clared at  the  time  of  the  sale.  If  the  property  consists  of  tw  o  or  more  distinct 
buildings,  farms  or  lots  they  shall  be  sold  separately,  unless  otherwise  ordered 
by  the  court;  and  provided  further  that  where  two  or  more  buildings  are  situated 
on  the  same  city  lot  they  may  be  sold  together. 

Sales  heretofore  made,  which  would  be  lawful  according  to  the  terms  of  this 
ai't,  are,  by  the  act,  declared  valid. 
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Who  Tnay  he  referee. —  Except  in  cases  provided  for  by  section 
lOll  of  the  Code  of  Civil  Procedure,  no  person,  unless  he  is  an 
attorney  of  the  court  in  good  standing,  shall  be  appointed  sole  ref- 
eree for  anj  purpose  in  any  pending  action  or  proceeding.  Nor 
shall  any  person  be  appointed  a  referee  who  is  the  ]iartner  or  clerk 
of  the  attorney,  or  counsel,  of  the  party  in  whose  belmlf  such  appli- 
cation for  such  appointment  is  made,  or  who  is  in  any  way  connected 
in  business  with  such  attorney  or  counsel,  or  who  occupies  the  same 
office  with  such  attorney  or  counsel.  The  court  cannot  appoint  as 
referee,  to  sell,  the  notary  before  whom  the  affidavit,  on  which  the 
application  for  a  reference  was  based,  is  verified.  Stewart  v.  Bogart, 
2  Law  Bull.  94.  As  to  compensation  of  a  referee,  see  §  3297  and 
cases  cited.  Bliss'  Annotated  Code. 

§  1243.  [Amended,  1877.]  Where  a  referee  is  appointed  by  the  court,  to  sell  real 
property,  the  court  may  provide  for  his  giving  such  security,  as  the  court  deems 
just,  for  the  proper  application  of  the  money  received  upon  the  sale;  or  for  the 
payment  thereof  by  the  purchaser,  directly  to  the  person  or  persons  entitled 
thereto,  or  their  attorneys. 

The  sale,  when  and  how  advertised. —  Real  property  adjudged  to 
be  sold  must,  by  the  terms  of  section  1242,  be  sold  in  the  county 
,  where  it  is  situated,  by  the  sheriff  of  the  county,  or  by  a  referee 
appointed  by  the  court  for  that  purpose,  who  must  execute  a  con- 
veyance to  the  purchaser.  By  section  1546  sale  in  partition  is  pro- 
vided for  and  provision  made  for  interlocutory  judgment  therefor; 
and  by  section  1560  provision  is  made  for  a  sale  after  interlocutory 
judgment  on  commissioners'  report.  Section  1622  provides  for  sale  in 
action  of  foreclosure,  section  1656  in  action  for  waste.  A  notice  of 
sale  under  a  judgment  of  foreclosure  for  tlie  28th  day  of  December, 
duly  pubhshed  on  the  9th,  12th,  16th,  19th,  23d  and  26th  of  that 
month,  is  a  publication  for  three  weeks  immediately  previous  to  the 
time  of  sale,  at  least  twice  in  each  week.  Chamberlain  v.  Dempset/, 
22  How.  356. 

Where  the  publication  is  to  be  made  for  three  weeks,  twice  in 
each  week,  it  is  not  necessary  that  twenty-one  days  shall  elapse  be- 
tween the  time  of  the  first  publication  and  the  sale  ;  and  where  it 
is  to  be  made  once  in  each  week  for  six  weeks,  the  full  space  of  six 
weeks  need  not  elapse  from  the  first  publication  before  a  sale  can  be 
made.  If,  in  the  one  case,  a  notice  is  inserted  twice  in  each  week 
for  three  weeks,  and  in  the  other  case  once  in  each  week  for  six 
weeks,  the  statute  is  complied  with.  Sheldon  v.  Wright,  5  N.  Y. 
43 
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497  ;  Olcott  v.  Robinson,  21  id.  150 ;  Wood  v.  Morehouse,  45  id. 
3G8.  The  same  rule  is  lield  in  Valentine  v.  McCue,  26  Hnn, 
456,  ■which  holds  further,  that  the  court  has  power  to  amend  the 
notice  of  sale  while  being  published,  aud  the  sale  will  not  thereby 
be  rendered  invalid  ;  also  where  the  sale  was  directed  to  be  adver 
tised  for  three  weeks  instead  of  six  weeks,  held,  that  error  might  be 
amended.  Alvord  v.  Beach,  5  Abb.  451.  A  week  is  a  definite 
pei'iod  of  time,  commencing  on  Sunday  and  ending  on  Saturday. 
Steinle  v.  Bell,  12  Abb.  (IST.  S.)  171.  It  seems  no  notice  of  sale  is 
required  to  be  served  on  a  defendant.  This,  presumably,  relates  to 
one  in  default  and  who  has  not  appeared  by  attorney.  Gallup  v. 
Miller,  25  Hun,  298.  Publication  of  notice  of  sale  need  not  be  made 
in  all  the  editions  of  the  paper  issued  on  the  day  of  its  insertion. 
Everson  v.  Johnson,  22  Hun,  ]  15  ;  Guest  v.  City  of  BrooMyn,  it 
id.  198.  The  notice  of  sale  need  not  say  that  the  sale  will  be  in 
parcels,  though  the  decree  directs  a  sale  in  parcels.  Hodman  v. 
Burke,  21  Hun,  580.  The  notice  should  contain  nothing  calculated 
to  either  mislead  the  purchaser  or  injure  the  sale.  Veeder  v.  Fmida, 
3  Paige,  94  ;  Marsh  v.  liidgway,  18  Abb.  262.  It  is  proper  that 
the  title  of  the  action  should  be  set  out  in  the  notice  of  sale,  but  not 
necessary.  Hay  v.  Oliver,  6  Paige,  489.  The  title  of  a  purchaser 
in  good  faith  will  not  be  affected  by  failure  to  properly  post  and 
publish  notices,  and  no  irregularity  will  be  presumed  as  against  the 
performance  of  that  duty.  Clute  v.  Emmerich,  21  Hun,  li'S  : 
Wood  V.  Morehouse,  45  IST.  Y.  368.  Kotice  of  sale  need  not  say 
that  the  sale  will  be  in  parcels  though  the  decree  directs  a  sale  in 
parcels.     Hoffman  v.  BurJce,  21  Hun,  580. 

^  1.384.  A  sale  of  real  or  personal  property,  by  virtue  of  an  execution,  or  pursu- 
ant to  the  directions  contained  in  a,  judgment  or  order,  must  be  made  at  public 
auction,  between  the  hour  of  nine  o'clock  in  the  morning  and  sunset. 

§  143-1.  The  sheriff  who  sells  real  property,  by  virtue  of  an  execution,  must 
previously  give  public  notice  of  the  time  aud  place  of  the  sale,  as  follows: 

1.  A  written  or  printed  notice  thereof  must  be  conspicuously  fastened  up,  at 
least  forty-two  days  before  the  sale,  in  three  public  places,  in  the  town  or  city 
where  the  sale  is  to  take  place,  and  also  in  three  public  places,  in  the  town  or  city 
where  the  property  is  situated,  if  the  sale  is  to  take  place  in  another  town  or  city. 

3.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each  of  the  sis 
weeks,  immediately  preceding  the  sale,  in  a  newspaper  published  in  the  county, 
if  there  is  one;  or,  if  there  is  none,  in  tlie  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  to  be  published. 
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Notice  of  Sale  in  Partition, 
SUPREME  COURT  — Ulster  County. 

Sarah  A.  Kelly 

agst. 

Sarah  Ann  Van  Nostrand,  Mary  Wheeler  and  George  I 

Wheeler,    her  husband,  Caroline  Lyons  and  Johnj 

Lyons,  her  husband,  Sarah  Hunt  and  Lorenzo  Hunt,; 

her  husband,  Annette  Ennist  and  Alonzo  Ennist,  herl 

husband ,  Frank    Van  Nostrand,  Elias  T.  Van  Aken,\ 

an  infant,  by  Nicholas  B.  Brodhead,  his  guardian  ad  / 

litem,    James  E.  Ostrander,   individually  and  as  ad-i 

ministrator  of  the  goods,  chattels  and  credits  of  Eliasl 

T.  Van  Nostrand,  deceased,  and  Virginia  E.  Ostran- 
der, his  wife,  Alfred  Van  Nostrand,  individually  and  1 

as  administrator  of  the  goods,  chattels  and  credits  ' 

of  Elias  T.  Van  Nostrand,  deceased,  and  Cathalina 
•   Van  Nostrand,.  his  vrife,  and  John  B.  Kelly. 

In  pursuance  of  a  judgment  in  the  above-entitled  action  of  parti- 
tion, entered  in  the  office  of  the  clerk  of  tlie  county  of  Ulster,  on  the 
9th  day  of  June,  1888,  I,  the  undersigned  referee,  in  and  by  said 
judgment  for  that  purpose  appointed,  will  sell  at  public  auction  at  the 
front  door  of  the  court-house  in  the  city  of  Kingston,  Ulster  county, 
New  York,  on  Saturday,  the  7th  day  of  July,  188>i,  at  ten  o'clock,  a. 
M.,  the  lands  and  premises  in  said  judgment  directed  to  be  sold  and 
therein  described  as  follows:     {Here  insert  description.) 

Dated  June  9,  1888.  John  W.  Searing, 

Referee. 
Jambs  A.  Betts, 

Plaintiff's  Attorney,  Kingston,  N.  Y. 
William  T.  Holt, 

Attorney  for  sonie  Defendants. 
{See  Page  253  for  Notice  of  Sale  in  Foreclosure.) 

Rule  67.  Sale,  how  conducted. —  No  order  to  stay  a  sale  under  a  judgment 
in  partition,  or  for  the  foreclosure  of  a  mortgage,  shall  be  granted  or  made  by  a 
judge  out  of  court,  except  upon  a  notice  of  at  least  two  days  to  the  plaintiff's 
attorney. 

An  order  to  show  cause,  if  made  by  a  judge  out  of  court,  and  re- 
turnable in  less  than  two  days,  is  irregular  if  it  contains  a  stay  of 
proceedings  of  sale  in  partition  or  foreclosure.  Asinari  v.  Voll'en- 
tiing,  2  Abb.  N.  C.  454.  An  adjonrnment  was  ordered  on  proof 
that  defendant  would  get  a  loan  to  nay  the  judgment.  2Iutual  Life 
Ins.  Co.  V.  Kopper,  1  Law  Ball.  76.  "Where  a  stay  is  obtained,  an 
advertised  sale  in  foreclosure  may  be  adjourned  to  see  if  the  sureties 
will  justify  if  excepted  to.  Ward  v.  Jones,  8  Hun,  526.  A  sale 
cannot  bo  made  on  credit  except  by  order  of  the  court.  Sedgwioh 
V.  Fish,  Hopk.  594. 
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"Where  lands  in  the  city  of  New  York  oi'  Brooklyn  are  sold  under 
a  decree,  order  or  judgment  of  any  court,  they  shall  be  sold  at  public 
auction,  between  twelve  o'clock  at  noon  and  three  in  the  afternoon, 
unless  otherwise  specially  directed.  Notice  of  such  sale  must  be 
^ivon,  and  the  sale  must  be  had  as  prescribed  in  section  1678  of 
the  Code.  Such  sales  in  the  city  of  New  York,  unless  otherwise 
specially  directed,  shall  take  place  at  the  Exchange  sales  rooms, 
now  located  at  No.  Ill  Broadway,  in  said  city,  but  such  sales  shall 
be  subject  to  such  regulations  as  the  Supreme  Court,  Superior  Court 
and  Court  of  Common  Pleas,  in  said  city,  may  establish.     Rule  62. 

If  no  valid  sale  is  made,  or  if  valid  and  the  party  elects  to  disre- 
gard it,  another  sale  cannot  be  made,  except  by  order  of  the  court, 
without  again  advertising.  Bicknell  v.  Byrnes,  23  How.  486.  If 
a  sale  is  adjourned,  notice  should  be  given  to  those  who  attend  the' 
sale,  and  also  published  ;  if  none  is  named  at  time  of  adjournment, 
by  reason  of  a  stay,  a  sale  on  the  adjourned  day,  if  advertised,  will 
not  be  irregular.  LaFarge  v.  Yan  Wagenen,  14  How.  54.  But  if 
a  day  is  named,  it  is  irregular  to  sell  on  any  other.  Miller  v.  Hull, 
4  Den,  104.  The  duties  of  a  referee  in  foreclosure  are  ministerial 
in  their  nature,  and  he  cannot  vary  the  judgment,  in  prescribing  the 
terms  and  sale,  nor  realize  benefit  thereby  from  tlie  performance  of 
his  duties.  People  v.  Bergen,  53  N.  Y.  404.  Before  the  time  of  sale 
there  should  be  prepared  a  statement  of  the  terms  of  sale,  and  should 
give  the  conditions  of  sale,  statement  of  deductions  to  be  made  for 
assessments,  amount  to  be  paid  down  and  terms  of  payment,  and 
be  attached  to  the  notice  of  sale.  1  Barb.  Ch.  Pr.  527.  And 
if  the  mortgagee  has  such  a  statement  prepared  and  bids  in  the 
property,  he  will  be  estopped  from  disputing  the  terms.  Br  bids- 
made  V.  Hurst,  3  Duer,  206.  The  officer  making  the  sale  should  at 
the  time  announce  its  terms,  offer  the  premises  and  receive  bids  so 
long  as  they  are  offered,  and  strike  off  the  premises  to  the  highest 
bidder,  and  require  him  to  sign  a  memorandum  of  the  purchase  by 
him  and  agreement  to  pay  the  balance  of  his  bid.  If  he  is  satisfied 
a  fair  price  cannot  be  obtained  for  the  property,  by  reason  of  lack  of 
bidders  or  other  sufficient  cause,  he  should  adjourn  the  sale.  Bick- 
nell V.  Byrnes,  23  How.  486.  The  memorandum  of  sale  by  the 
auctioneer  is,  however,  binding  on  the  purchaser.  National  Five 
Ins.  Go.  V.  Loomis,  11  Paige,  431;  Hegeman  v.  Johnson,  35  Barb. 
200  ;  McComh  v.  Wright,  4  Johns.  Ch.  659.  But  the  memorandum 
must  be  signed  by  the  auctioneer.  Bicknell  v.  Byrnes,  28  How. 
48(1.     If  tlie  purchaser  refuses  to  complete  the  sale,  the  biddings 
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may  be  kept  open  and  a  resale  made.     Lentz  v.  Craig,  13  How.  72 ; 
Sherwood  v.  Beade,  8  Paige,  633. 

Terms  of  Sale. 


John  H.  De  Puy 

agst. 

Isaac    GriiSii,    Du    Bois   Fluciker  and 

Adam  Deyo. 


The  premises  described  in  the  annexed  advertisement  of  sale  will 
be  sold  under  the  direction  of  John  V.  V.  Kenyon,  referee,  upon  the 
following  terms  : 

First.  Ten  per  cent  of  the  purchase-money  of  said  premises  will  be 
required  to  be  paid  to  the  said  referee  at  the  time  and  place  of  sale, 
and  for  which  the  referee's  receipt  will  be  given. 

Second.  The  residue  of  said  purchase-money  will  be  required  to  be 
paid  to  the  said  referee  at  his  ofBce,  in  the  city  of  Kingston,  on  the 
14th  day  of  June,  1888,  when  the  said  referee's  deed  will  be  ready  for 
delivery. 

TlUrd.  The  referee  is  not  required  to  send  any  notice  to  the  pur- 
chaser; and  if  he  neglects  to  call,  at  the  time  and  place  above  speci- 
fied, to  receive  his  deed,  he  will  be  charged  with  interest  thereafter  on 
the  whole  amount  of  his  purchase,  unless  the  referee  shall  deem  it 
proper  to  extend  the  time  for  the  completion  of  said  purchase. 

Fourth.  All  taxes,  assessments  and  water  rates,  which,  at  the  time 
of  sale,  are  liens  or  incumbrances  upon  said  premises,  which  have  not 
apparently  become  absolute,  will  be  allowed  by  the  referee  out  of  the 
purchase-money,  provided  the  purchaser  shall,  previously  to  the  deliv- 
ery of  the  deed,  produce  to  the  referee  proof  of  such  liens,  and  du- 
plicate' receipts  for  the  payment  thereof. 

Fifth.  The  purchaser  of  said  premises,  or  any  portion  thereof,  will, 
at  the  time  and  place  of  sale,  sign  a  memorandum  of  his  purchase. 

Sixth.  The  biddings  will  be  kept  open  after  the  property  is  struck 
down,  and  in  case  any  purchaser  shall  fail  to  comply  with  any  of  the 
above  conditions  of  sale,  the  premises  so  struck  down  to  him  will  be 
again  put  up  for  sale,  under  the  direction  of  said  referee,  under  these 
same  terms  of  sale,  without  application  to  the  court,  unless  the  plain- 
tiff's attorney  shall  elect  to  make  such  application  ;  and  such  pur- 
chaser will  be  held  liable  for  any  deficiency  there  may  be  between  the 
sum  for  which  said  premises  shall  be  struck  down  upon  the  sale,  and 
that  for  which  .they  may  be  purchased  on  the  resale,  and  also  any 
costs  or  expenses  occurring  on  such  resale. 

Dated  Mai/  14,  1888.  John  V.  Y.  Kenton-, 

Referee. 

Memorandum  of  Sale. 

I,  Isaac  Dean,  have,  this  14th  day  of  May,  1888,  purchased  the 
premises  described  in  the  above  annexed  printed  advertisement  of  sale, 
for  the  sum  of  $1,495,  and  hereby  promise  and  agree  to  comply  with 
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the  terms  and  conditions  of  the  sale  of  said  premises,  as  above  men- 
tioned and  set  forth . 

Dated  May  14,  1888.  Isaac  Dean. 

May  14,  1888,  received  from  Isaac  Dean  the  sum  of  1149.50,  being 
ten  per  cent  on  the  amount  bid  by  him  for  property  sold  by  me,  under 
the  judgment  in  tiie  above-entitled  action. 

1149.50.  John  V.  V.  Kenton, 

Referee. 

A  sale  made  b,'  a  person  deputed  by  the  officer  authorized  to 
make  the  sale  in  his  absence  VFOuld  be  irregular.  Heyer  v.  Deaves, 
2  Johns.  Ch.  154.  Where  a  decree  provides  for  a  sale  by  the 
sheriff,  it  should  be  made  by  the  sheriff  in  office  when  the  publi- 
cation of  the  notice  commenced,  although  he  goes  out  of  office 
before  the  sale  takes  place.  Union  Dime  Savings  Institution  v. 
Anderson,  19  Hun,  310  ;  affirmed,  83  JST.  Y.  174.  As  to  regularity 
of  sale  by  referee  instead  of  sheriff,  in  Kings  county,  on  foreclos- 
ure, see  Dickerson  v.  Dickey,  76  N.  Y.  C02.  An  agreement  pre- 
venting competition  at  a  public  sale  is  void  as  against  public  policy, 
and  the  court  will  not  interfere  to  aid  the  parties  to  such  an 
agreement.  Wheeler  v.  Wheeler,  5  Lans.  355.  A  sale  will  be  set 
aside  where  persons  have  been  employed  to  bid  up  the  property 
as  against  hona  fide  purchasers.  Fisher  v.  Hersey,  17  Hun,  370. 
So  if  underbidding  by  the  owner  or  auctioneer.  Trust  v.  Dela- 
plaine,  3  E.  D.  Smith,  219. 

If  a  purchaser  does  not  comply  with  the  terms  of  sale,  the  ref 
erec  may  put  the  property  up  for  sale  again,  but  this  must  be 
done  on  such  notice  that  no  one  will  be  misled  by  it.  Lentz  v. 
Craig,  2  Abb.  294.  If  a  purchaser  offers  to  pay  by  check  or 
draft,  and  the  officer  refuses  tlie  amount  paid,  the  sale  should  be 
held  open  to  allow  the  purchaser  to  comply.  Baring  v.  Moore, 
5  Paio-e,  48.  If  the  highest  bid  is  withdrawn,  it  is  the  duty  of 
the  officer  making  the  sale  to  put  up  the  premises  at  the  next 
lowest  bid,  and  if  not  taken  at  that,  to  suspend  tlie  sale.  May 
v.  May,  1 1  Paige,  201.  It  is  said  to  be  the  duty  of  the  officer 
charged  with  the  sale  to  proceed,  notwithstanding  the  objection 
of  plaintiff,  if  any  of  the  parties  in  interest  require  it.  Kelly  v. 
Israel,  11   Paige,  147. 

If  the  officer  making  the  sale  takes  the  check  of  the  purchaser  in 
lieu  of  cash,  he  will  be  held  responsible  for  the  amount.  Eohiason 
V.  Brennan,  '.>0  N.  Y.  L'OS ;  Van  Tassel  v.  Van  Tassel,  31  Barb. 
439.  Where  there  are  prior  incumbrances  not  affected  by  the  sale 
it  must  bo  sold  subject  to  them  by  the  terms  of  sale.     B<iehe  v. 
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Doscher,  67  N.  Y.  429  ;  Cromwell  v.  Hall,  97  id.  209.  So  in  case 
the  validity  of  a  prior  incumbrance  is  disputed.  Muller  v.  Muller, 
12  Hun,  674.  But  it  is  irregular  to  compel  a  purchaser  to  take  sub- 
ject to  a  junior  mortgage.  Homceopathic  Mutual  Life  Ins.  Co.  v. 
Sixhury,  17  Hun,  424.  A  sale  under  mortgage  prior  to  an  easement, 
the  sale  must  be  free  from  the  easement,  if  the  owner  thereof  is  a 
party,  as  it  is  cut  off.     Rector  v.  Maclc,  93  IS".  Y.  488. 

Sale  in  parcels. —  If  the  property  that  is  exposed  for  sale  consists 
of  two  or  more  lots  or  parcels,  each  lot,  tract  or  parcel  must  be  sepa- 
rately exposed  for  sale.  CDonnell  v.  Lindsay,  39  Super.  Ct.  523 ; 
Tugwell  v.  Bussing,  48  How.  89.  The  court  may,  in  all  cases,  dii'ect 
a  separate  sale  of  distinct  buildings,  houses  and  lots.  Reynolds  v. 
Telfair,  5  Law  Bull.  21.  As  to  sale  of  premises  on  foreclosure 
where  only  a  portion  of  the  debt  is  due,  see  §§  1634-1637.  It  was 
held  bj'  Daly,  J.,  in  Wallace  v.  Feely,  61  How.  225,  that  the  word 
"must,"  which  stood  in  place  of  "  shall,"  as  the  section  stood  at  time 
of  the  decision,  was  directory  merely,  and  that  a  foreclosure  sale  of 
two  buildings  was  not  invalidated  because  they  were  sold  together,  and 
that  the  question  whether  a  sale,  in  one  parcel,  is  proper  or  not, 
must  be  determined  by  the  circumstances  of  each  case.  The  Revised 
Statutes  used  the  word  "  must,"  now  in  the  Code,  and  as  to  this 
Judge  Daly  says :  "  The  question  is,  whether  this  provision  is  direct- 
ory merely,  as  the  provisions  of  the  former  statutes,  regulating  judi- 
cial sales,  were  held  to  be  in  Cunningham  v.  Cassidy,  17  N.  Y.  276. 
That  statute  enacted  that  if  premises  consist  of  separate  buildings  they 
shall  be  sold  separately.  The  reason  of  the  codifiers  for  substituting 
"must"  for  "shall"  is  not  apparent;  the  substituted  word  is  more 
imperative  than  that  which  it  replaces  ;  the  reasons  for  holding  the 
former  statute  directory  are  applicable  in  every  respect  to  the  new. 
The  object  of  the  provision  is  to  make  the  property  produce  the 
largest  sum.  Woods  v.  Monell,  1  Johns.  Ch.  502.  If  the  values  of 
independent  pai-cels  are  independent  of  each  other  they  should  be 
sold  separately,  but  if  the  values  depend  upon  each  other  they  should 
be  sold  together,  whether  the  parties  are  adults  or  infants.  Sujfern 
v.  Johnson,  1  Paige,  450;  Gregory  v.  Campbell,  IQ  How.  417; 
Mills  V.  Dennis,  3  Johns.  Ch.  367;  Brevoort  v.  JacJcson,  1  Edw. 
447.  Sale  will  not  be  set  aside  because  not  made  in  parcels,  where 
there  was  no  request  therefor,  and  the  referee  was  satisfied  the  prop- , 
erty  had  been  so  used  that  it  should  be  sold  in  bulk.  Mclaughlin 
V.  Teasdale,  9  Daly,  23.  Where  application  for  direction  as  to  the 
order  of  sale  is  made,  it  should  be  to  the  Special  Term.     A  judgment 
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will  not  be  reversed  for  failure  to  direct  as  to  the  order  of  sale. 
Bergen  v.  Backhouse,  7  Week.  Dig.  lis.  Where  the  security  is 
ample  the  preference  of  the  mortgagee  will  not  be  considered.  Wal- 
worth y.  Farmers'  L.  &  T.  Co.,  ^  Sandf.  Ch.  51;  Griswold  v. 
Fowler,  24  Barb.  135.  It  was  held  in  Lane  v.  Conger,  10  Hun, 
1 ;  Griswold  v.  Fowler,  4  Abb.  238 ;  Lamerson  v.  Marvin,  8 
Barb.  9,  that  if,  where  the  mortgage  was  made,  the  premises  con- 
sisted of  several  tracts,  a  subsequent  division  into  lots  gives  no 
right  to  a  sale  in  parcels,  but  the  owner  or  junior  mortgagee  may 
request  sale  in  parcels,  notwithstanding  description  in  mortgage  is 
in  one  tract.  Ellsioorth  v.  Lochwood,  42  N.  T.  89.  Sale  of  lands 
under  foreclosure,  however,  will  not  be  set  aside  on  the  ground  that 
the  premises  were  not  sold  in  parcels,  upon  the  application  of  a  de- 
fendant, not  the  owner  of  the  property,  but  only  liable  for  a  defi- 
ciency, where  it  appears  that  there  was  no  deficiency  on  the  sale. 
Shuler  v.  Maxwell,  38  Hun,  240 ;  appeal  dismissed,  101  IST.  T. 
657.  If  property  is  described  in  one  parcel  in  the  mortgage  and 
decree,  the  officer  making  the  sale  is  under  no  obligation  to  divide 
the  lots,  the  purchaser  asking  it  should  obtain  an  order  of  the  court 
before  the  sale.  Woodhull  v.  Osborne,  2  Edw.  614.  A  party  in 
interest,  who  desires  that  the  notice  of  sale  should  specify  that  the 
property  is  to  be  sold  in  parcels,  should  make  his  request  in  good 
season.     Hoffman  v.  Burke,  21  Hun,  580. 

Where  the  premises  consisted,  both  at  the  time  of  the  mortgage 
and  at  the  time  of  the  sale,  of  several  separate  parcels  distinctlj^ 
marked  by  separate  use,  it  is  the  duty  of  the  officer  to  sell  them 
separately,  and  where  a  referee  refused  so  to  conduct  the  sale  a  resale 
will  be  ordered.  The  presumption  is  that  a  sale  in  parcels  will  be 
most  advantageous,  and  the  contrary  must  be  made  to  appear  to  sus- 
tain a  sale  in  bulk.  American  Exchange  Ins.  Co.  v.  Oakley,  9 
Paige,  259  ;  WoUott  v.  Schenck,  23  How.  385  ;  Griff'eth  v.  Hadley, 
10  Bosw.  587.  Where  a  referee  decides  that  property  should  be 
sold  in  parcels  he  should  state  the  relative  value  and  situation  of  the 
parcels  and  which  should  be  first  sold.  If  he  decides  that  a  sale  of 
the  whole  is  necessary  he  should  state  his  reasons.  Ontario  Bank 
V.  Strong,  2  Paige,  301 ;  Gregory  v.  Campbell,  16  How.  417.  The 
court,  upon  the  written  application  of  all  the  parties  interested,  may 
order  that  all  the  premises  be  sold  in  parcels,  though  a  portion  only 
would  be  sufficient  to  pay  plaintiff's  claim,  not  only  for  the  benefit 
of  plaintiff  but  of  all  other  incumbrancers  and  of  the  owner  of  the 
equity.     Barnes  v.  Stoughton,  10  Hun,  14.     Only  the  owner  of  the 
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equit_y  can  object  that  a  larger  portion  of  the  premises  are  sold  than 
is  necessary,  and  he  is  estopped  by  allowing  the  proceedings  as  to 
the  portion  sold  to  go  on.  MoBride  v.  Leiuisohn,  17  Hun,  524.  In 
Anderson  v.  Austin,  34  Barb.  319,  it  was  held  that,  where  parcels 
adjoined  each  other,  and  had  been  previously  used  together,  the 
manner  of  sale  rested  in  the  sound  discretion  of  the  referee.  And 
in  Whitbeck  v.  Howe,  25  How.  403,  it  is  said  that  where  mortgaged 
premises  lay  together,  contiguous  and  adjoining,  and  appear  to  have 
been  always  controlled  by  a  single  person,  it  is  in  the  sound  discretion 
of  a  referee  to  sell  such  premises  on  foreclosure  together  or  in  par- 
cels, and  the  careful  and  honest  exercise  of  such  discretion  will  not 
be  disturbed  by  the  court.  In  WolcoU  v.  Schenck,  23  How.  285, 
the  rule  is  said  to  be,  that  in  case  of  parcels  they  must  be  sold 
separately  except  in  special  cases.  In  practice,  for  the  purpose  of 
procuring  the  highest  price  and  making  a  sale  satisfactory  to  all 
parties  concerned,  it  is  usual  for  the  referee  to  embody  in  the  terms 
of  sale  a  statement  that  the  property  will  be  offered  in  parcels  and 
together,  and  that  it  will  be  finally  struck  down  to  the  part}'  bidding 
tlie  highest  price.  The  auctioneer  then  offers  the  property  in  parcels, 
and  after  completing  the  sale  in  this  manner,  offers  the  whole  prop- 
erty, starting  at  a  sum  which  is  the  aggregate  amount  of  the  parcels. 
If  no  higher  sum  is  offered  it  is  struck  down  to  the  bidders  upon  the 
parcels ;  if  a  higher  sum  is  offered  it  is  struck  down  to  the  bidder 
for  any  sum  in  excess  of  the  amount  of  the  bids  on  the  parcels. 
This  in  ordinary  cases  will  be  found  practicable  and  convenient,  as 
well  as  satisfactory  to  the  interested  persons. 

Order  of  sale  of  parcels. —  Where  mortgaged  premises  have  been 
conveyed  in  separate  parcels  the  court  may  direct  the  order  of  sale. 
Ej'ie  Co.  Savings  Bank  v.  Roop,  48  N.  Y.  292.  "Where  a  creditor 
has  a  lien  upon  two  funds  for  the  security  for  his  debt,  and  another 
party  has  an  interest  in  one  only  of  the  funds  without  any  right  to 
resort  to  the  other,  equity  will  compel  the  creditor  to  satisfy  his  debt, 
if  possible,  out  of  the  fund  in  which  he  alone  has  an  interest. 
Jngalls  v.  Morgan,  10  N.  Y.  178  ;  Oppenheimer  v.  Walker,  3  Hun, 
30.  The  rule  in  equity,  requiring  parcels  of  land  incumbered  by  a 
judgment  or  mortgage  to  be  subjected  in  the  inverse  order  of  their 
alienation  by  the  debtor,  is  a  branch  of  the  rule.  10  JS".  Y.  178,  supra, 
citiug  Clowes  v.  Dickinson,  5  Johns.  Ch.  235 ;  Gouverneur  v. 
Zynoh,  2  Paige,  300 ;  Stuyvesant  v.  Hall,  2  Barb.  Ch.  151 ;  James 
V.  Iluhhard,  1  Paige,  235 ;  N.  Y.  &  N.  I.  S.  c&  T.  Co.  v.  Associa- 
tion, etc.,  Hopp.  460 ;  Evertson  v.  Booth,  19  Johns.  486 ;  Chees- 
horough  v.  Millard,  1  Johns.  Ch.  409 ;  Stevens  v.  Cooper,  id.  123. 
44 
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Where  mortgaged  premises  are  sold,  subsequent  to  the  date  of  the 
mortgage,  to  different  purchasers,  such  parcels,  upon  foreclosure, 
are  to  be  sold  in  the  inverse  order  of  their  ahenation,  according  to 
the  equitable  rights  of  the  different  purchasers  as  between  them- 
selves. Guion  V.  Xnapp,  6  Paige,  35  ;  SJceel  v.  Spraher,  8  id.  192; 
Snyder  v.  Stafford,  11  id.  71  ;  M.  T.  Life,  etc.,  Co.  v.  Milnor,  1 
Barb.  Ch.  353 ;  Ferguson  v.  Kimhall,  3  id.  316 ;  Crafts  v.  Aspin-  ^ 
wall,  2  ]Sr.  Y.  2S9 ;  Barnes  v.  Mott,  64  id.  397;  Coles  v.  Applely, 
87  id.  114.  The  rule  may  be  waived  by  express  agreement  between 
the  mortgagor  and  subsequent  mortgagees  or  grantees.  Bowne  v. 
Lynde,  13  Week.  Dig.  97.  AlthoTigh  the  principle,  that  parts  of 
property  shall  be  sold  in  the  inverse  order  of  alienation,  is  in  general 
applicable  to  the  case  of  successive  mortgages  on  parts  of  the  prop- 
erty to  be  sold,  yet  the  rule  yields  to  circumstances  for  the  protec- 
tion of  equitable  rights.  Bernhardt  v.  Lymiurner,  85  N.  Y. 
172. 

It  is  the  right  and  duty  of  the  court  to  direct  the  order  in  which 
mortgaged  premises  shall  be  sold,  with  the  view  to  protect  the  rights 
of  the  different  parties  interested  in  the  equity  of  redemption. 
Winans  v.  James,  8  Abb.  Dig.  996,  citing  48  N.  Y.  299 ;  7 
Paige,  691  ;  51  ]^.  Y.  330.  The  rule  is,  that  where  a  creditor  has 
a  lien  upon  several  parcels  of  land  for  the  payment  of  his  debt,  and 
some  of  the  land  still  belongs  to  the  person  who,  in  equity,  ought  to 
discharge  the  debt,  and  other  parcels  have  been  sold  by  him,  the 
lands  still  belong  to  such  persons  as  are  first  chargeable  with  the  pay- 
ment of  the  debt,  and  upon  principle,  as  between  equal  equities,  he  who 
is  prior  in  time  is  strongest  in  right.  If  the  person  who  ought  to  pay 
the  debt  has  conveyed  different  parcels  of  land,  upon  which  it  is  a 
lien,  at  different  times  to  different  purchasers,  as  between  such  pur- 
chasers the  lands  are  chargeable  iu  equity  in  the  inverse  order  of 
their  alienation;  and  where  the  same  person  had  taken  title  to  differ- 
ent parcels,  subject  to  a  mortgage,  at  different  times,  and  had  as- 
sumed payment  of  the  mortgage  debt,  he  could  not  insist  upon  an 
equity  in  the  order  of  sale.  Steere  v.  Childs,  15  Hun,  511.  The 
proper  decree  is  that  the  master  sell  the  mortgaged  premises  iu  the 
inverse  order  of  the  alienation  of  the  parcels,  and  according  to  equity 
as  between  the  several  defendants,  leaving  the  master  to  settle  the 
order  of  sale  upon  the  principles  of  equity.  Rathhone  v.  Clarl\  9 
Paige,  648 ;  Eniokerboclcer  v.  Eggleston,  3  How.  130 ;  N-  T.  Life 
his.,  etc.,  Co.  V.  Milnor,  1   Barb.  Ch.  353. 

And  in    Rathhone  v.  Rowe,  25  How.  403,  it  is  said  that  the  ref- 
eiee  may  exercise  his  discretion  as  to  tlie  manner  of  sale  where  prem- 
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ises  adjoin  and  are  controlled  by  one  person.  On  a  sale  of  lots,  where 
defendant  presented  a  written  request  that  the  most  valuable  lot 
should  be  sold  first,  and  the  request  was  made  in  good  faith,  and  in 
the  belief  that  it  would  increase  the  amount  realized,  and  no  reason 
appearing  for  a  refusal,  and  the  referee  declined  to  so  sell,  held,  that 
the  sale  should  lie  set  aside  and  a  resale  ordered.  King  v.  Piatt,  37 
N.  Y.  155.  A  purchaser  of  an  undivided  interest  in  part  of  mort- 
gaged premises  is  not  entitled  to  insist  that  the  parcels  shall  be  sold 
in  the  inverse  order  of  alienation  if  the  sale  would  be  materially  in- 
jured thereby.  Cashman  v.  Martin,  50  How.  337.  Whore  a 
mortgagor  sells  parcels  of  the  mortgaged  property  to  different  pur- 
chasers, who  are  ignorant  of  the  incumbrance,  he  who  first  receives 
his  deed,  and  not  he  who  first  records  it,  is  entitled  to  the  aid  of  the 
court,  and  the  latter  must  be  first  sold.  Ellison  v.  Pecare,  29 
Barb.  333.  As  to  order  of  sale,  where  parcels  are  sold  under  differ- 
ent judgments,  see  Woods  v.  Spauldiny,  45  Barb.  602.  As  to  equi- 
ties between  a  mortgagee  and  grantee  of  lands  subject  to  a  mortgage, 
&ee  Kellogg  v.  Pand,  11  Paige,  59.  In  the  absence  of  circumstances 
showing  a  contrary  intent,  one  who  conveys  lands  subject  to  incum- 
l)rances  and  to  whom,  without  mentinn  thereof,  a  part  is  convened 
back  is,  and  subsequent  holders  deriving  title  through  him  are,  en- 
titled to  have  the  remaining  lands  held  primarily  liable  for  the  pay- 
ment of  the  incumbrances,  and  to  the  benefit  of  the  rule  in  equity 
requiring  sale  thereof  in  satisfaction  to  be  made  in  the  inverse  order 
of  alienation.  Hopkins  v.  Wolley,  81  N.  Y.  77.  Although  the  pur- 
chaser, at  a  foreclosure  sale,  of  that  part  of  the  premises  primarily 
liable  for  the  payment  of  the  mortgage  debt,  and  which  sells  for 
enough  to  pay,  acquires  the  same  right  which  the  mortgagee  had 
upon  the  execution  of  the  mortgage  to  have  subsequently  alienated 
pi'operty  first  sold  to  satisfy  prior  liens,  yet  if,  by  the  terms  of  the 
foreclosure  sale,  he  purchased  the  property  expressly  subject  to  the 
payment  of  the  prior  liens,  they  continue  to  be  primarily  liable  there- 
for.    Hart  v.  Slocum.,  50  N.  Y.  381. 

A  purchaser  of  one  parcel  of  a  tract  of  land,  covered  by  a  mort- 
gage, is  entitled  to  be  protected  on  foreclosure  sale  only  to  the 
amount  which  he  has  paid.  McDonald  v.  Whitney,  2  Week.  Dig. 
529.  If  two  tenants  in  common  have  mortgaged  their  property  for 
the  payment  of  their  joint  debts  the  court  wiU  not  compel  the  mort- 
gagee to  adopt  a  disadvantageous  order  of  sale  to  enable  them  to  ad- 
just the  equities  between  them.  Van  Slyke  v.  Van  Loan,  26  Hun, 
344;  Frost  ■"■  Bevins,  3  Sandf.  Ch.  1S8,     The  rule  is,  however,  that 
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where  a  purchaser  of  part  of  mortgaged  premises  assumes  to  pay  the 
mortgage,  as  part  of  the  purchase-money,  the  portion  so  purchased 
becomes,  in  equity,  the  primary  fund  lor  such  payment.  Russell  v. 
Fistor,  7  IS".  Y.  171 ;  Bowne  v.  Lynde,  91  id.  92.  A  party  to  a  fore, 
closure  action,  who  desires  to  have  the  mortgaged  premises  sold  in  a 
particular  order,  should  provide  for  that  in  the  decree  ;  or,  after  entry 
of  the  decree,  he  may  obtain  an  order  so  directing  the  referee,  and 
if  the  referee  disregards  proper  requests  made  at  the  time  of  the  sale, 
the  sale  may  be  set  aside.  Vanderoooh  v.  Cohoes  Savings  Institu- 
tion, 5  Hun,  641 ;  Snyder  v.  Stafford,  11  Paige,  71. 

Wliere  the  parties  cannot  agree  npon  the  order  of  sale,  either 
party  may  apply  to  the  court  for  instructions  to  the  referee.  Col- 
lier V.  Whipple,  13  Wend.  229  ;  approved,  ICingf  v.  Flatt,  37  JSI.  Y. 
161.  A  reference  may  be  ordered  to  ascertain  and  report  the  proper 
order  of  sale.  Barb  v.  Steele,  3  How.  110.  An  application  for 
direction  as  to  the  order  of  sale  should  be  made  at  the  Trial  or  Spe- 
cial Terra.  Bergen  v.  Blackhouse,  7  Week.  Dig.  113.  A  purchaser, 
in  good  faith  and  for  value,  of  a  mortgage  should  not  have  his  rights 
postponed  by  a  controversy  between  purchasers  of  the  mortgaged 
premises,  concerning  the  order  in  which  different  portions  of  the  prem- 
isesshould  be  closed  under  foreclosure.  He  is  entitled  to  judgmentfor 
foreclosure  and  sale  without  reference  to  the  conflicting  claims  of  own- 
ers of  the  estate.  Smart  v.  Bement,  3  Keyes,  241.  But  it  is  said  in  Y. 
Y:  Life,  etc.,  Co.  v.  Cutter,  3  Sandf.  Ch.  176,  that  the  defendants 
may  raise  the  question  of  order  of  sale  by  answer.  The  report  oi' 
sale  should  set  out  the  proceedings  upon  the  sale,  the  payment  of 
the  mtmey,  and  the  conveyance  to  the  purcliaser.  Meyer  v.  Deaves, 
1  Johns.  Ch.  254.  The  report  of  sale  should  state  the  amount  fui' 
which  the  property  was  sold.  The  referee  is  not  authorized  to  ascer- 
tain the  amount  of  a  prior  incumbrance.  Day  v.  John.ion,  5  Week. 
Dig.  237.  As  to  requisites  of  referee's  report,  see  Settirk  v.  Ascouyh, 
16  Alb.  L.  J.  151.  The  terms  of  sale  on  foreclosure  by  advci'tise- 
ment,  may  provide  that  the  premises  shall  be  sold  free  juid  clear  of 
all  incumbrances,  the  purchaser  paying  off  out  of  th^'  pi'lce  the  prior 
incumbrance.  Story  v.  Hamilton,  86  N.  Y.  428.  Whore  the 
referee,  with  the  consent  of  the  parties,  sells  the  pi"emises  on  time 
and  the  sale  is  so  reported  to  the  court  and  confirmed,  the  purchaser 
has  a  right  to  insist  on  the  terms.  Rhodes  v.  Butcher,  6  Ilun,  453. 
It  is  within  the  power  of  the  court  to  direct  that  the  sale  for  so  much 
as  is  over  and  above  the  amount  of  the  bid  shall  remain  on  bond 
and  mortgage  where  the  owners  of  the  equity  are  infants.     Brush 
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V.  Shuster,  3  Abb.  N.  C.  73.  Where,  after  sale  and  before  deliverj^ 
of  the  deed,  defendants  pay  the  amount  of  the  mortgage  and 
the  action  is  discontinued,  tlie  purchaser  waiving  liis  purchase, 
the  referee  is  bound  to  return  to  the  purchaser  the  payment 
made  and  cannot  retain  his  fees  and  disbursements.  Fearing  v. 
Cornish,  10  Civ.  Pro.  E..  77.  The  title  of  the  purchaser  and  the  report 
will  become  absolute  and  stand  as  in  all  things  confirmed,  unless 
exceptions  thereto  are  filed  and  served  within  eight  days  after  ser- 
vice of  notice  of  filing  the  same.     1  Barb.  Ch.  Pr.  529. 

Last  Half  of  Rule  30.  —  In  references  other  than  for  the  trial  of  the  issues  in 
an  action,  or  for  computing  the  amount  due  in  foreclosure  cases,  the  testimony  of 
the  witnesses  shall  be  signed  by  them,  and  the  report  of  the  referee  shall  be  filed 
with  the  testimony,  and  a  note  of  the  day  of  the  filing  shall  be  entered  by  the 
clerk  in  the  proper  book,  under  the  title  of  the  cause  or  proceeding,  and  the  said 
report  shall  become  absolute,  and  stand  as  in  all  things  confirmed,  unless  excep- 
tions thereto  are  filed  and  served  within  eight  days  after  service  of  notice  of  the 
filing  of  the  same.  If  exceptions  are  filed  and  served  within  such  time,  the  same 
may  be  brought  to  a  hearing  at  any  Special  Term  thereafter,  on  the  notice  of  any 
party  interested  therein. 

If  a  party  neglect  to  except  to  a  referee's  report  for  eight  days  after 
notice  of  filing  it  becomes  absolute,  although  it  be  defective  on  its 
face.  Catlin  v.  CatUn,  2  Hun,  378.  In  Moore  v.  Shaw,  15 
id.  428,  the  syllabus  states  that  it  seems  that  where  in  an  ac- 
tion to  foreclose  a  mortgage  the  judgment  provides  for  usual  de- 
ficiency judgment,  it  is  unnecessary  to  apply  to  the  court  for  an 
order  confirming  the  report  of  the  referee  before  issuing  execu- 
tion against  the  defendant  for  the  amount  of  tlie  deficiency,  nor 
is  it  necessary  to  enter  a  further  judgment  upon  the  filing  of 
said  report;  and  it  appears  that  it  may  be  necessary  to  have  the 
report  confirmed  in  order  to  perfect  the  title  as  between  mort- 
gagor and  purchaser.  It  is  said,  in  the  opinion,  that  the  rule  re- 
quiring confirmation  was  one  in  chancery,  and  not  a  statutory  re- 
quirement. It  is,  however,  prudent  to  obtain  an  order  of  con- 
firmation on  the  report,  and  direction  fixing  the  amount  of  the 
judgment  for  deficiency.  See  also  Giles  v.  Comstocli,  4  !N".  Y. 
270.  It  rests  wholly  in  the  discretion  of  the  court  whether  the 
sale  should  be  confirmed  or  not,  and  this  power  will  be  exercised 
prudently  and  fairly  in  the  interest  of  all  concerned.  An  order 
directing  a  resale  is  not  subject  to  review  on  appeal.  Crane  v. 
Stiger,  58  N.  T.  625;  Hate  v.  Maxon,  60  id.  339;  Goodell  v. 
Harrington,  76  id.  547.  If  the  proceedings  in  the  action  have 
been  regular,  the  title  passes  to  the  purchaser  as  of  the  date  of   the 
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deed,  the  confirmation  relating  back  to  tliat  time.  Fort  v.  Barch, 
6  Barb.  60 ;  StimsoTi  v.  Arnold,  5  Abb.  N.  C.  377 ;  Fuller  v.. 
Va7i  Geesen,  4  Hill,  171;  Mitchell  v.  Bartlett,  51  IST.  T.  447. 
But  title  does  not  vest  until  the  delivery  of  the  deed.  Mitchell 
V.  Bartlett,  51  N".  Y.  447.  After  judgment  and  sale,  while  await- 
ing confi.rmation,  the  court  has  power,  on  petition  of  the  purchaser, 
to  restrain  the  mortgagor  from  committing  waste.  Mutual  Life 
Ins.  Co.  V.  Bigler,  79  JST.  Y.  668. 

g  3397.  The  fees  of  a  referee  appointed  to  sell  real  property  pursuant  to  a  judg- 
ment in  an  action,  are  the  same  as  those  allowed  to  the  sheriff;  and  he  is  also 
allowed  the  same  disbursements  as  the  sherifE.  Where  a  referee  is  required  to 
tate  security  upon  a  sale,  or  to  distribute,  or  apply,  or  ascertain  and  report  upon 
the  distribution  or  application  of,  any  of  the  proceeds  of  the  sale,  he  is  also  enti- 
tled to  one-half  of  the  commissions  upon  the  amount  so  secured,  distributed,  or 
applied,  allowed  by  law  to  an  executor  or  administrator  for  receiving  and  paying 
out  money.  Bat  commissions  shall  not  be  allowed  to  him  upon  a  sum  bidden  by 
a  party,  and  applied  upon  that  party's  demand,  as  fixed  by  the  judgment,  without 
being  paid  to  the  referee.  And  a  referee's  compensation,  including  commissions, 
cannot,  where  the  sale  is  under  a  judgment  in  an  action  to  foreclose  a  mortgage, 
•exceed  fifty  dollars,  or  in  any  other  case  five  hundred  dollars. 

§  3307,  subd.  7.  For  collecting  money  by  virtue  of  an  execution,  a  warrant  of  at- 
tachment, or  an  attachment  for  the  payment  of  money  in  an  action  or  a  special  pro- 
ceeding; or  by  virtue  of  a  warrant  for  the  collection  of  mohey, issued  by  the  comptrol  - 
ler,  or  by  a  county  treasurer;  in  any  county  except  Xew  York,  Kings,  or  Westches- 
ter, three  per  centum  upon  the  sum  collected,  not  exceeding  two  hundred  and  fifty 
dollars,  and  two  per  centum  upon  the  residue  of  the  sum  collected;  and  in  either  of 
the  counties  of  New  York,  Kings,  or  Westchester,  two  and  one-half  per  centum 
vipon  the  sum  collected,  not  exceeding  two  hundred  and  fifty  dollars,  and  one  and 
one-quarter  per  centum  upon  the  residue  of  the  sum  collected;  and  also,  where  an 
execution  is  stayed  after  a  levy,  by  order  of  the  court  or  otherwise,  or  where  a 
levy  is  upon  a  live  animal,  or  speedily  perishable  property,  such  additional  com- 
pensation, for  his  trouble  and  expenses  in  taking  care  of  and  preserving  the  prop- 
erty, as  the  court  or  a  judge  thereof  allows.  Where  a  settlement  is  made  after 
a  levy  by  virtue  of  an  execution,  the  sheriff  is  entitled  to  poundage  upon  the 
value  of  the  property  levied  upon,  not  exceeding  the  sum  at  which  the  settlement 
is  made,  and  to  the  additional  compensation,  if  any,  provided  for  in  this  subdi- 
vision. 

The  court  has  no  power  to  award  larger  fees  to  a  referee  for  sell- 
ing real  estate  than  are  awarded  by  statute.  AYard  v.  James,  8 
Hun,  526.  The  commissions  received  by  a  referee  are  to  be  com- 
puted only  on  the  money  received  and  paid  out  on  a  sale  subject  to 
incumbrances  ;  they  cannot  be  computed  on  incumbrances.  Strauss 
v.  llellman,  58  Plow.  377.  Where  fees  on  reference  and  disburse- 
ments as  to  searches  for  title  were  due  from  the  plaintiff's  attui-nev 
to  the  referee,  subsequently  appointed  to  make  sale,  held,  that,  on 
adjusting  the  sale,  his  fees  on  the  first  reference,  and  the  disburse- 
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ments  actually  paid  for  searche's,  iiiiglit  also  be  allowed.  Deby  v. 
Jacob,  2  Abb.  K  C.  97.  It  was  held  at  General  Term,  in  first  de- 
])artment,  before  the  present  Code,  in  Junes  v.  Pursell,  2  T.  &  C. 
538  ;  S.  C,  1  Him,  318,  that  a  referee,  appointed  to  sell  in  fore- 
closnre,  was  entitled  to  the  same  fees  as  a  sheriff.  See  Birge  v. 
Ainsworth,  59  How.  473. 

It  is  said,  in  Maker  v.  Ilulhert,  at  Special  Term  of  the  Supreme 
Court,  First  Department,  61  How.  103,  that  section  3297  has  super- 
seded chapter  569,  Laws  1869,  as  amended  by  cliapter  102,  Laws  1874, 
relating  to  fees  of  referees.  Under  the  pi-ovision  of  the  Code  of 
Civil  Procedure,  section  32'.)7,  prescribing  what  fees  are  to  be  allowed 
a  referee  "appointed  to  sell  real  estate  pursuant  to  a  judgment,"  in 
all  cases  where  the  referee  is  not  required  to  pay  the  proceeds  of  sale 
into  court  for  it  to  distribute  in  accordance  with  the  judgment,  but 
that  duty  is  imposed  upon  the  referee,  he  is  entitled  to  the  additional 
compensation  allowed  by  said  provision.  The  fee  of  the  referee  for 
drawing  and  executing  a  conveyance  to  the  purchaser  is  properly 
chargeable  to  the  purchaser  under  section  3307,  subdivision  9.  Mace 
V.  Gilbert,  102  N.  Y.  298,  reversing  32  Hun,  360  ;  S.  C,  more  fully, 
10  Civ.  Pro.  P.  1 ;  Maher  v.  O"  Conner,  1  id.  158.  A  referee,  to 
sell  in  foreclosure,  can  recover  for  his  fees  no  more  than  the  fee  pre- 
scribed by  statute,  although  an  express  agreement  to  pay  a  larger 
sum  is  made.     Brady  v.  KingslanJ,  5  Civ.  Pro.  R.  413. 

Where,  after  bidding  in  and  before  taking  title  to  mortgaged 
premises  sold  pursuant  to  a  decree  of  foreclosure  and  sale,  the  de- 
fendant owning  the  equity  of  redemption  paid  the  amount  of  the 
mortgage  deVit,  with  interest  and  costs,  and  discontinued  the  action 
and  satisfied  the  mortgage  of  record,  and  the  purchaser  waived  his  con- 
tract of  sale  and  consented  to  its  cancellation,  held,  that  the  referee, 
to  sell,  could  not  retain,  out  of  the  deposit  made  by  such  purchaser^ 
his  fees  and  disbursements,  but  the  whole  amount  of  such  deposit 
should  be  repaid  by  him  to  such  depositor.  Fearing  v.  Cornish,  10 
Civ.  Pro.  E.  77.  Where  a  referee  in  foreclosure  made  three  sales, 
two  of  which  fell  through  after  deposit  had  been  made,  held,  that  he 
could  only  charge  his  fees  and  commissions  on  the  completed  sale  up 
to  $50;  also  fifty  cents  for  receiving  and  entering  the  decree,  and  $2 
for  advertising,  being  the  same  fees  al!ow(!d  to  sheriffs.  Walbridge 
V.  James,  16  Hun,  8.  In  New  York  city,  under  the  local  statute,  it 
was  held,  in  Richards  v.  Richards,  76  N.  Y.  186,  that  the  referee 
was  entitled  to  commissions  at  the  rate  allowed  to  executors,  and 
also  to  fees  allowed  by  sheriffs  on  foreclosure  sales.    Same  rule  applied 
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in  Kepler  v.  MerUe,  9  Civ.  Pro'.  R.  284.  In  Schemerhorn  v. 
Frouty,  80  N.  Y.  317,  it  was  said  that  the  Laws  of  1874  simply 
modified  the  act  of  1869  by  fixing  the  maximum  of  fees,  leaving 
the  scale  of  charges  up  to  that  limit  as  fixed  by  that  act.  The  act 
of  1869,  as  amended,  was  applied  in  Hobart  v.  Ilobart,  86  N.  Y.  636. 

In  Loohioood  v.  Fox,  1  Civ.  Pro.  R.  407,  it  is  held  by  General 
Term  of  the  Common  Pleas  that  the  Code  has  not  superfeded  the 
statute  passed,  and  amendments,  and  that  the  referee's  fees  must  be 
taxed  under  the  statute  and  not  under  the  Code,  and  this  latter  ease 
is  approved  by  the  same  General  Term  in  Brady  v.  Kingsland,  5 
Civ.  Pro.  R.  413.  To  same  effect,  Gumirau  v.  Sullivan,  4  Law 
Bull.  6.  The  referee  is  entitled  under  section  3297,  upon  dis- 
tribution, to  one-half  of  an  executor's  commissions ;  but  only  upon 
so  much  as  he  distributes,  and  not  upon  what  he  paid  over  to 
the  chamberlain.  Maker  v.  0^  Connor,  61  How.  103.  Where  a 
referee,  in  partition,  was  directed  to  employ  a  surveyor,  and  did  so, 
and  the  suit  was  subsequently  discontinued,  the  plaintiff  in  the  suit 
is  liable  for  the  fees  of  the  surveyor,  and  they  may  be  fixed  by  the 
jury  according  to  the  value  of  the  services.  Meserole  v.  Furman, 
38  Ilun,  355. 

A  referee  to  sell  in  partition,  to  whom  is  subsequently  referred 
the  matter  of  ascertaining  the  interest  of  the  parties  and  distributing 
the  proceeds,  is  entitled  to  recover  the  same  fees  and  disbursement- 
as  would  be  allowed  to  the  sheriff ;  also  one-half  of  executor'; 
commissions  upon  amount  of  money  received  and  paid  out  of  the 
statutory ^er  diem  fee  for  the  sittings  and  time  of  issues  before  him, 
and  to  an  auctioneer's  fee.  Where  there  is  unnecessary  delay  on  the 
part  of  the  referee  in  distributing  part  of  the  fund  and  he  omits  to 
deposit  the  moneys  in  a  trust  company,  he  is  chargeable  with  interest 
at  the  rate  which  could  have  been  received  from  a  tnist  company  for 
the  period  of  such  omission.     Kepler  v.  MerJcle,  9  Civ.  Pro.  R.  284. 

The  fees  of  referees  to  sell  are  regulated  by  sections  3297  and 
3307,  subdivision  7.  Commissions  on  a  sale  by  a  referee  of  real  estate 
under  a  decree  cannot  be  allowed  on  a  sum  bidden  by  a  party  to 
the  action,  and  applied  upon  that  party's  demand  as  fixed  by  the 
judgment,  without  being  paid  to  the  referee.  Qumiran  v.  Sulli- 
van, 4  Law  Bull.  6. 

The  Deed  and  Report  of  Sale  hy  Referee  and  Confirmation. 

§  1344.  [Amended,  1877  and  1879.]  A  conveyance  of  property,  sold  by  virtue  of 
an  execution,  or  sold  pursuant  to  a  judgment,  which  specifies  the  particular  party 
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or  parties,  whose  right,  title  or  interest  is  directed  to  be  sold,  must  distinctly  state, 
in  the  granting  clause  thereof,  whose  right,  title  or  interest  was  sold,  and  is  con- 
veyed, without  naming,  in  that  clause,  any  of  the  other  parties  to  the  action; 
otherwise  the  purchaser  is  not  bound  to  accept  the  conveyance,  and  the  officer 
executing  it  is  liable  for  the  damages,  which  the  purchaser  sustains  by  the  omis 
sion,  whether  he  accepts  or  refuses  to  accept  it. 

An  order  requiring  the  referee  to  convey  a  valid  and  sufficient 
deed,  requires  a  deed  sufficient  jn  form  and  terms,  to  make  the  title 
obtained  by  it  as  valid  to  the  purchase  as  it  is  in  the  power  of  the 
referee  officially  to  make  it.  Easton  v.  Pickersgill,  55  N.  T.  310. 
It  is  said  that  a  deed  on  sale  in  forec;losure  passes  the  title  immedi- 
ately, on  delivery,  without  a  report  of  sale  and  order  of  confirmation. 
Fort  V.  Bii^rch,  6  Barb.  60.  But  this  seems  to  dejpend  upon  the 
provisions  of  the  decree  of  sale.  In  Peck  v.  Knickerbocker,  18  Hun, 
186,  the  cases  on  the  subject  are  collated.  It  is  there  held  that  the 
decree  does  not  per  se  divest  the  title  of  the  mortgagor,  and  that 
confirmation  is  necessary ;  Astor  v.  Turner,  11  Paige,  436 ;  and 
referring  to  Simers  v.  Saltus,  3  Den.  214,  and  Mitchell  v.  Bartlett, 
51  N.  Y.  447,  as  distinguishing  the  rule  that  where  the  decree  does 
not  specially  provide  that  the  purchaser  have  possession,  on  produc- 
tion of  tiie  referee's  deed,  confirmation  is  necessary.  In  Moore  v. 
Shaw,  15  Hun,  428 ;  appeal  dismissed,  77  N.  T.  512,  it  is  held 
report  and  confirmation  are  not  necessary,  in  foreclosure,  in  order  to 
enable  plaintiff  to  issue  execution  for  deficiency.  A  referee's  deed 
in  foreclosure  must  state  whose  right,  title  and  interest  has  been  sold. 
Randall  v.  Yon  Ellert,  12  Hun,  577.  As  to  the  necessity  for  report 
and  order  when  a  writ  of  assistance  is  required,  see  cases  cited  under 
§  1675. 

Rule  61  provides  that  no  report  of  sale  in  foreclosure  shall  be  con- 
firmed unless  accompanied  by  a  proper  voucher  for  the  surplus 
moneys,  and  showing  that  they  have  been  paid  over,  deposited  or  dis- 
posed of  in  pursuance  of  the  judgment. 

Setting  aside  sale  and  resale. —  The  court  has  general  jurisdiction 
over  a  sale  made  under  its  decree,  and  is  bound  to  see  that  it  is  not 
made  the  instrument  of  injustice;  Crane  v.  Lawrence,  7  Week- 
Dig.  517;  and  has  power  to  set  aside  a  sale  of  lands  made  pursuant 
to  its  judgment,  or  order,  for  fraud  or  irregularity,  even  against  a 
honafide  grantee  of  the  purchaser.  Hale  v.  Clauson,  60  N".  T.  339. 
But  such  purchasers  will  be  protected.  Ellsworth  v.  Lochmod,  9 
Hun,  548.  A  sale  may  be  set  aside  though  the  report  has  been  con- 
firmed and  deed  delivered.  Crane  v.  Stiger,  58  I^.  Y.  625.  The 
court  may  set  aside  a  sale  upon  a  ground  insufficient  to  confer  an 
45 
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absolute  rl^ht  to  a  resale,  it  may  relieve  against  mistakes,  accidents, 
or  hardship,  or  oppressive,  or  unfair  conduct  of  others,  although  not 
amounting  to  a  violation  of  law,  and  if  fraud  is  alleged  may  order  a 
resale  upon  such  a  state  of  facts,  casting  a  doubt  upon  the  fairness  of 
the  sale,  as  to  render  it  inexpedient  to  confirm  the  sale,  altliough  the 
alleged  fraud  may  not  be  clearly  established,  and  the  (piestion  whether 
the  relief  shall  be  by  a  reduction  of  the  bid  or  a  resale  is  purely  dis- 
cretionary. Fisher  v.  Henry,  78  N.  Y.  387,  dismissing  appeal  from 
17  Hun,  370.  Collusion  preventing  competition  at  a  judicial  sale, 
to  an  infant's  prejudice,  is  legal  fraud,  and  stibsequent  mortgagees 
and  purchasei's  with  knowledge  can  acquire  no  beneiit  therefrom. 
Howell  v.  Mills,  53  ]^.  Y.  322.  But  in  such  case  the  sale  will  be 
set  aside  only  on  assurance  of  a  higher  price  on  resale.  Brush  v. 
Shuster,  3  Abb.  N.  C  63.  A  sale  will,  however,  be  set  aside  on 
slight  grounds  where  the  interests  of  infants  are  affected.  Duncan 
V.  Dodd,  2  Paige,  99;  Lefever  v.  Laraway,  22  Barb.  167.  But  not 
on  the  sole  ground  that  the  guardian  of  an  infant  failed  to  attend 
the  sale.  Gardiner  v.  Schemerhorn,  Clarke's  Ch.  102.  But  where 
there  is  any  fraud,  by  wliich  the  purchaser  has  beer  misled,  it  will 
be  vacated.     Id. 

Where  a  party  interested  requested  that  the  sale  should  not  take 
place  on  election  day,  and  made  a  reasonable  request  as  to  sale  in 
liarcels,  which  was  disregarded,  the  sale  was  set  aside.  Occupying 
a  situation  of  advantage  it  behooves  the  plaintifiE  to  pursue  his 
remedy  with  scrupulous  care  not  to  inflict  unnecessary  injury  upon 
the  party  within  his  power,  and  it  is  the  duty  of  the  court  to  see 
that  its  process  is  not  made  unduly  oppressive.  King  v.  Plait,  37 
N.  Y.  155.  Statements  made  by  plaintiff,'' or  his  agents,  calculated 
to  mislead  purchasers,  is  ground  for  setting  aside  sale.  Slocum  v. 
Glass,  3  How.  178  ;  Murdoch  v.  Emfie,  19  id.  79 ;  Banta  v.  Maxwell, 
12  id.  479;  Francis  v.  Church,  Clarke's  Ch.  475  ;  Orane  v.  Stiger,  2 
T.  &  C.  577;  appeal  dismissal,  58  N.  Y.  645.  Or  any  unfair  ad- 
vantage taken  by  plaintiff  or  one  in  his  behalf.  Crane  v.  Stiger,  2 
T.  &  C.  577 ;  Fairchild  v.  Fairchild,  50  How.  351 ;  Frost  v. 
Myrick,  1  Barb.  370;  May  v.  May,  11  Paige,  201;  BUUngton  v. 
Forbes,  10  id.  487;  Woodruff  v.  Bush,  8  How.  117.  Irregularity 
in  conducting  the  sale  is  ground  for  setting  it  aside  where  any  inter- 
ested party  is  injured  thereby,  as  a  variance  in  the  hour  of  sale  as 
announced  on  adjournment,  and  as  subsequently  published,  or  a  sale 
on  terms  different  from  those  prescribed  by  the  judgment,  or  con- 
trary to  the  equities  of  the  parties  as  to  the  order  of  sale.     Miller 
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V.  Hull^  4  Deu.  104;  Goldsmith  v.  Od>orne,  1  Edw.  560;  Gunn.ing- 
ham  V.  Uassidy,  17  N".  Y.  276  ;  Griffetlt  v.  Hadley,  10  Eosw.  587  ; 
Wo'eott  V.  Schenck,  23  How.  385 ;  HotcJikiss  v.  Clifton  Air  Cvre, 
4  Keyes,  170  ;  Merchants'  Ins.  Co.  v.  Hinman,  3  Abb.  455  ;  Breese 
V.  Burleij,  13  How.  485.  The  failure  to  advertise  the  postponement 
of  a  sale  is  an  iri'egularity  for  which  the  court  might  set  aside  the 
sale  upon  the  seasonable  application  of  a  party  to  tlie  foreclosure, 
but  it  will  not  constitute  a  jurisdictional  defect  in  the  proceedings 
which  will  affect  the  title  of  the  purchaser.  Bechstein  v.  Schults,  9 
State  Rep.  815. 

The  rule  as  to  setting  aside  sale  is  held  somewhat  more  strictly 
against  plaintiff  than  against  a  stranger.  Kellogg  v.  Howell,  62 
Barb.  280  ;  Gould  v.  Lihby,  24  How.  440  ;  Tripp  v.  Cook,  -26  Wend. 
146;  MottY.  Walkley,  3  Edw.  590;  Campbell  v.  Swan,  48  Barb. 
109.  The  fact  that  one  moving  to  vacate  a  sale  had  relied  upon  a 
stay  of  proceedings  which  he  had  obtained  to  stay  the  sale,  and 
which  was  vacated  on  the  day  before  the  sale,  too  late  for  him  to 
attend,  is  not  a  ground  for  relieving  him.  Peck  v.  N.  J.  c&  N.  Y. 
B.  B.  Co.,  22  Hun,  129 ;  appeal  dismissed,  85  N.  Y.  246.  A  sale 
will  not  be  set  aside  on  ground  that  the  premises  were  not  sold  in 
parcels,  upon  the  application  of  a  defendant  liable  for  a  deficiency 
where  there  was  no  deficiency.  Shuler  v.  Maxwell,  38  Hun,  240  ; 
appeal  dismissed,  101  N.  Y.  657.  A  judicial  sale  should  not  be  set 
a>ide  for  mere  inadequacy  of  price.  Matter  of  Rider,  23  Hun,  91 ; 
Buschell  V.  Voorhis,  49  How.  247 ;  Brush  v.  Shusie?;  3  Abb.  N.  C. 
73  ;  People  v.  Bond  St.  Sav.  Bank,  53  How.  336;  Chapman  v. 
Boetcher,  27  Hun,  606;  appeal  dismissed,  9n  N.  Y.  692;  Locliwood 
V.  McGuire,  57  How.  266  ;  Kellogg  v.  Boirdl,  62  Barb.  280 ;  Wood- 
hull  V.  Osborne,  2  Edw.  614  ;  Mott  v.  Walkley,  3  id.  590  ;  Witbeck 
V.  Rome,  25  How.  403  ;  Duncan  y.  Podd,  2  Paige,  99  ;  Broiun  v. 
Frost,  10  id.  243  ;  Lefever  v.  Laraway,  22  Barb.  l')7.  Unless  the 
inadec]uacy  of  price  results  from  fraud  or  a  clear  mistake.  Crane  v. 
Lawrence,  7  Week.  Dig.  517;  Odell  v.  Tivomey.  8  id.  165.  But 
this  rule  only  applies  to  bona  fide  purchasers.  Matter  of  Fuller,  35 
Hun,  162. 

A  resale  will  not  be  granted  where  it  is  not  pretended  theie  was 
any  fraud,  misconduct  or  surprise,  and  an  order  denying  a  mo  ion  to 
set  aside  a  sale  in  foreclosure,  being  in  the  discretion  of  the  court,  is 
not  appealable  in  the  absence  of  any  pretense  that  such  discretion 
has  been  abused.  Knapp  v.  Conger,  59  N.  Y.  635  ;  White  v.  Coid- 
te'T,  3  T.  &  C.  608;  Buschel  v.  Voorhis,  49  How.  247;    Winter  v. 
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Eckert,  93  N.  Y.  368.  Where  the  purchaser  offers  to  pay  &  judg- 
ment for  deficiency,  and  no  excuse  is  offered  by  interested  parties 
for  failing  to  attend  the  sale,  a  resale  will  not  be  ordered.  Com- 
monwealth Ins.  Co.  V.  Bowman,  15  Week.  Dig.  416,  Court  of  Ap- 
peals. But  where  mistakes  or  neglect  to  attend  sale  arc  sufficiently 
excused,  the  sale  may  be  set  aside.  Thompson  v.  Mount,  1  Barb. 
Ch.  607}  Williamson  v.  Dale,  3  Johns.  Ch.  290.  As  to  what  are 
and  what  are  not  sufficient  excuses,  see  Harsh  v.  Ridgway,  18 
Abb.  262 ;  Collier  v.  Whi^pple,  13  Wend.  226 ;  Stahl  v.  Charles, 
5  Abb.  348 ;  Hoppock  v.  Conklin,  4  Sandf.  Ch.  582 ;  Lansing  v. 
McPherson,  3  Johns.  Ch.  424.  Sale  will  not  be  set  aside  because 
purchaser  had  a  prior  arrangement  with  plaintiff  to  take  back  a 
mortgage  if  former  bought.  McLaughlin  v.  Teasdale,  9  Daly,  23. 
The  court  may,  in  its  discretion,  order  a  resale  at  the  instance  of 
any  one  whose  rights  are  affected  by  the  sale.  It  is  not  necessary  the 
party  should  have  a  specific  lien  on  the  mortgaged  premises. 
Goodell  Y.  Harrington,  76  N.  Y.  547.  A  resale  will  not  be  set  aside 
because  the  notice  of  sale  was  not  published  in  all  the  editions  of 
the  paper  issued  on  the  days  in  which  it  was  inserted  ;  JEverson  v. 
Johnson,  22  Hun,  115  ;  or  because  advertised  in  a  paper  not  well 
calculated  to  give  information  ;  Wake  v.  //«?•<,  12  Eow.  4-14;  nor 
for  any  irregularity  by  which  it  is  evident  the  purchaser  c;innot  be 
injured.  Knight  v.  Molony,  4  Hun,  33.  The  court  may  set  aside 
a  sale  where  it  is  not  made  subject  to  a  prior  incumbrance.  Homm- 
opathic  Life  Ins.  Co.  v.  Sixbury,  17  Hun,  424  ;  Moller  v.  Midler, 
12  id.  674. 

A  motion  for  a  resale,  which  was  made  more  than  a  j'ear  after 
the  original  sale,  was  denied,  for  laches,  and  it  is  said  a  judicial  sale 
will  not  be  set  aside  simply  because  the  purchaser  made  a  good  bargain. 
Claflin  V.  Clark,  22  Week.  Dig.  127;  Depew  w.  Dewey,  2  T.  &  C. 
515;  appeal  dismissed,  56  N.  Y.  657.  A  delay  of  six  months  to 
move  on  ground  of  inadequacy  of  price  was  held  fatal  in  Lockwood 
V.  McGuire,  57  How.  256  ;  but  in  Crane  v.  Stiger,  2  T.  &  C.  577, 
it  was  held  a  delay  of  a  year  only  went  to  question  of  terms.  In 
Baker  v.  Baker,  22  Week.  Dig.  137,  it  is  said  that  a  party  moving 
for  a  resale  should  offer  security  to  bid  more  on  the  resale  tliaii  the 
amount  the  oiiginal  sale  brought.  It  is  held  in  Frost  v.  Ilirschherg, 
17  Week.  Dig.  224,  that  delay  in  entering  judgment  will  not  excuse 
a  purchaser  at  a  partition  sale,  particularly  in  the  absence  of  proof 
that  any  loss  has  been  sustained  thereby.  Where  the  payment  of 
an  auctioneer's  fee  was  part  of  the  terms  of  sale  on  foreclosure,  sale 
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was  properly  set  aside.  Arnold  v.  Egbert,  7  Week.  Dig.  266.  A 
sale  should  riot  be  opened  if  conducted  in  conformity  with  the  rules 
of  law  and  direction  of  the  judgment.  Winter  v.  Eckert,  93  ]S".  Y. 
367.  As  to  what  is  sufficient  cause  for  setting  aside  sale  in  fore- 
closure, in  addition  to  those  mentioned,  see  Haines  v.  Taylor,  3 
How.  20G ;  Gould  v.  Oager,  24  id.  440 ;  Illrsch  v.  Livingston, 
4S  id.  243  ;  Soule  v.  Ludloxo,  3  Hun,  503  ;  King  v.  Morris,  2  Abb. 
290;  Back  v.  Grussell,  id.  386  ;  liequa  v.  Rea,  2  Paige,  339. 

Any  person  whose  rights  are  afltected  by  the  sale  may  make  the 
application  for  a  resale.  Kellogg  v.  Howell,  62  Barb.  280  ;  May  v. 
May,  11  Paige,  201 ;  Gould  v.  Mortimer,  26  How.  167;  Brown  v. 
Frost,  10  Paige,  243  ;  Fuller  v.  Brown,  35  Hun,  165;  American 
Ins.  Co.  V.  Oahley,  9  Paige,  259  ;  Shuler  v.  Maxwell,  38  Hun,  240  ; 
Goodsell  V.  Harrington,  76  N.  Y.  547.  And  the  application  should 
be  by  motion  in  the  foreclosure  suit ;  see  cases  cited  above.  Collier  v- 
Whipple,  13  Wend.  224;  Nicholl  v.  Mcholl,  8  Paige,  349 ;  Requa 
V.  Rea,  2  id.  339;  McCotter  v.  Jay,  30  N.  Y.  80.  Where  a  judg- 
ment is  obtained  by  fraud  or  collusion,  however,  an  action  may  be 
maintained  to  set  it  aside,  as  it  is  inefEectual  to  bar  the  equity  of  re- 
demption, and  the  sale  falls  with  it.  McMurray  v.  MoMurray,  66 
N.  Y.  175;  citing  Wright  v.  Miller,  8  id.  9.  An  action  may  bo 
brought  to  set  aside  a  sale  where  it  has  been  fraudulently  conducted 
to  tlie  prejudice  of  a  party  interested,  even  though  he  may  have  a 
concurrent  remedy  by  motion  ;  but  where  the  proceedings  are  en- 
tirely regular,  and  free  from  fraud,  and  the  party  is  entitled  to  re- 
lief on  some  mere  equity,  his  remedy  is  by  motion  in  the  action. 
Vandercook  v.  Cohoes  Savings  Institution,  5  Hun,  641.  And  all 
parties  taking  title  under  the  purchaser  are  subject  to  the  jurisdic- 
tion of  the  court.  May  v.  May,  11  Paige,  201;  Requa  v.  Rea,  2 
id.  339 ;  Cazet  v.  Hubbell,  36  N.  Y.  680 ;  Hale  v.  Clauson,  00  id. 
339.  Eveiy  defendant  who  has  appeared  is  entitled  to  notice  of  ap- 
plication for  a  resale.  Robinson  v.  Meigs,  10  Paige,  41.  And  ench 
application  must  be  promptly  made  or  it  will  be  denied  for  ladies. 
Lockwood  V.  McGuire,  57  How.  266  ;  Depew  v.  Dewey,  46  id.  441; 
Fuller  V.  Brown,  35  Han,  162;  Viele  v.  Judson,  15  id.  328.  See 
In  re  Woolsey,  95  N.  Y.  135. 

An  order  setting  aside  the  sale  and  opening  the  judgment  vacates 
the  title  of  the  purchaser.  Freeman  v.  Munns,  15  Abb.  468.  A 
sale  will  bo  set  aside  where  it  was  not  made  in  accordance  with  tlie 
terms  of  the  decree,  and  prejudical  to  the  interest  of  the  party  or 
purchaser ;  as  where  taxes  and  assessments  were  directed  to  be  paid 
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out  of  the  proceeds  and  the  sale  was  made  subject  to  such  liens. 
Hohart  v.  liobart,  58  Barb.  296.  But  it  will  not  be  set  aside  on 
account  of  irregularities  which  can  be  amended.  Alvord  v.  Beach, 
5  Abb.  451 ;  Nohle  v.  Cromwell,  26  Barb.  475 ;  Herbert  v.  Smith,  6 
Lans.  41)3.  One  who  is  acting  in  a  iiduciary  capacity  cannot  purchase 
the  property ;  and,  in  case  he  does  so,  sale  will  be  set  aside.  Van  Epps 
V.  Van  Epps,  9  Paige,  237 ;  Bavoue  v.  Fanning,  2  Johns.  Oh. 
252 ;  Gardner  v.  Ogden,  22  K.  Y.  327 ;  Pease  v.  Oreque,  15  Week. 
Dig.  15;  Boerum,  v.  Sohenck,  il  N.  Y.  182;  Fulton  v.  Whitney, 
66  id.  555 ;  Bennett  v.  Austin,  81  id.  308.  A  resale  may  be  or- 
dered, upon  complying  with  terms,  in  the  discretion  of  the  court. 
The  innocent  bidder  must  bo  repaid  his  costs  and  expenses,  including 
the  deposit  or  percentage  paid  by  him  on  the  sale,  expenses  of  in- 
vestigating the  title  and  costs  of  motion  for  repayment,  if  he  is  put 
to  a  motion,  and  this  will  be  paid  out  of  the  fund  or  by  the  plain- 
tiff upon  the  ground  that  the  grantors  must  pay  for  the  mistakes  ot 
the  court.  Raynor  v.  Selmes,  52  N.  Y.  579.  That  the  purchaser 
must  be  indemnified,  see  Buncan  v.  Bodd,  2  Paige,  99 ;  Knight 
V.  Maloney,  4  Hun,  33;  Midler  v.  Siruppmann,  6  Abb.  N.  C.  343. 
Where  a  sale  is  set  aside  for  fraud,  incumbrances  against  the  pur- 
chaser fall  with  it.  Colby  v.  Bowleg,  4  Abb.  361.  On  ordering  a 
resale,  the  purchaser  at  the  first  sale  is  entitled  to  a  return  of  his 
deposit  with  interest,  and  costs  to  which  he  has  been  put,  to  be  paid  out 
of  the  surplus  moneys.  Morris  v.  Mnwatt,  2  Paige,  586.  An  order 
for  a  resale  at  the  risk  of  the  first  purchaser  will  not  justify  an  action 
against  a  stranger  on  the  ground  that  he  was  the  real  purchaser  ;  the 
order  concludes  the  parties.  Paine  v.  Smith,  2  Duer,  298.  If, 
on  default  of  the  purchaser,  the  premises  are  again  sold  without  ap- 
plication to  the  court  and  purchased  by  the  same  person,  he  is  only 
liable  for  the  price  bidden  at  the  second  sale.  Home  Ins.  Co.  v. 
Jones,  45  How.  498.  If  the  purchaser  on  a  sale  makes  default  the 
deposit  will  be  applied  to  any  deficiency  on  a  resale.  Willetts  v. 
VanAlst,  26  How.  325.  To  hold  a  defaulting  purchaser  liable  on 
a  resale,  the  sale  must  be  on  the  same  terms  as  the  former  one. 
Biggs  V.  Pxirsell,  74  N.  Y.  370 ;  distinguished,  Taylor  v.  Mayor, 
S3  N.  Y.  625.  An  order  requiring  a  purchaser  at  a  judicial  sale  to 
pay  the  amount  of  his  bid  or  damages  resulting  from  failure,  is  to 
be  regarded  as  a  judgment.  Lydecker  v.  Smith,  44  Hun,  451.  An 
order  gi-anting  or  directing  a  resale  is  net  appealable  to  the  Court  of 
Appeals  unless  it  involves  a  matter  of  legal  right  beyond  the  qnes- 
lion  of  discretion  in  the  court  below.       Howell    v.  Mills,   53    A". 
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Y.   322 ;  Fisher  v.  Eersey,  78  id.  3S7 ;  Winter  v.  EcTcert,   93  id. 
367. 

Eights  of  purchaser,  and  when  and  how  compelled  to  take  title, 
A  purchaser  at  a  judicial  sale  is  entitled  to  a  title  free  from  reason-f 
able  doubt.  He  will  only  be  compelled  to  take  a  marketable  title., 
Shriver  v.  Shriver,  86  N.  Y.  576  ;  Fleming  v.  Burnham,  100  id. 
1 ;  Smyth  v.  McCool,  22  Hun,  595  ;  Ingersoll  v.  Mangam,  24  id. 
202  ;  S.  C,  84  IST.  Y.  622.  But  the  defect  in  the  title  must  be  a 
reasonable  one  and  such  as  affects  the  value  of  the  property.  Weeks 
V.  'Fomes,  16  Hun,  349 ;  affirmed,  76  IST.  Y.  601;  Smith  v.  Wells, 
69  id.  600  ;  Jordan,  v.  Eoillon,  77  id.  518  ;  Eellreigel\.  Manning, 
97  id.  56.  A  purchaser  will  not  be  compelled  to  take  title  when  a 
claim  exists  in  favor  of  persons  who  are  not  parties  to  the  action 
which  might  impair  the  value  of  the  real  estate  by  casting  a  cloud 
upon  the  title  or  by  subjecting  the  purchaser  to  the  risk  of  a  contest 
at  law.  Argall  v.  Raymond,  20  Hun,  267  ;  German  Savings  Banh 
V.  Muller,  10  Week.  Dig,  67;  Fryer  v.  Rockefeller,  63  N.  Y.  268  ; 
Monarque  v.  Monarque,  80  id.  320 ;  Lee  v.  Lee,  27  Hun,  1  ;  Peo- 
ple V.  Knickerbocker  Life  Lns.  Co.,  66  How.  115. 

A  purchaser  will  not  be  relieved  because  the  judgment  under 
which  the  sale  was  made  is  erroneous.  \i  the  court  had  jurisdiction 
he  is  protected.  DeForest  v.  Farley,  62  IST.  Y.  628  ;  Darwin  v. 
Hatfield,  4  Sandf.  468.  A  purchaser  will  not  be  relieved  from  his 
purchase  by  reason  of  a  claim  that  his  wife's  dower  is  not  foreclosed 
where  she  acquires  the  same  right  by  his  purchase  ;  Knight  v.  Ma- 
loney,  4  Hun,  33 ;  nor  because  the  dividing  line  would  intersect  a 
small  building  used  as  a  house.  Knapp  v.  Conger,  59  N.  Y.  635. 
Query,  whether  a  purchaser  should  be  compelled  to  take  a  title  de- 
pending on  adverse  possession.  MoU  v.  Molt,  68  N.  Y.  246.  It 
seems  that  the  purchaser  of  the  right,  title  and  interest  of  a  person 
cannot  be  relieved  from  his  purchase.  Id.  Where  much  time  has 
elapsed  after  a  purchaser  has  bought,  and  before  title  is  perfected,  he 
will  not  be  compelled  to  comply  with  the  terms  of  the  sale.  Rice 
V.  Barrett,  99  K  Y.  403.  The  fact  that  a  lot  sold  under  a  judg- 
ment of  foreclosure  was  described  in  the  mortgage  by  a  false  meas- 
urement, held,  not  an  objection  which  discharged  the  purchaser 
where  the  description  in  the  mortgage  also  referred  to  the  map  on 
tile  in  the  register's  office,  on  which  the  true  measurement  appeared. 
Wagner  v.  Hodge,  34  Hun,  524,  citing  L'eck  v.  Mallams,  10  N. 
Y.  509 ;  Brookman  v.  Kwrzman,  94  id,  272. 

Where  the  transactions  conveying  title  appeared  on  their  face  to 
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be  fraudulent,  held,  that  the  court  would  relieve  a  purcbaser  at  a 
judicial  sale  from  a  title  so  tainted  with  doubt.  People  v.  Globe 
Mutual  Ins.  Co.,  33  Hun,  393.  Wbere  a  purchaser  at  a  partition 
sale  alleges  defective  title  to  a  portion  of  the  premises,  the  court  has 
no  power  to  allow  time  to  complete  his  purchase,  as  to  the  unobjec- 
tionable part  of  the  property  sold  for  a  pro  rata  consideration. 
Thompson  v.  Schmieder,  38  Hun,  504 ;  appeal  dismissed,  102  N. 
Y.  733.  A  purchaser  at  a  partition  sale  will  not  be  relieved  by  fail- 
ure to  bring  in,  as  parties  to  the  action,  devisees  under  a  will,  the 
provision  in  whose  favor  is  void,  as  creating  a  perpetuity.  Rice  v. 
Barrett,  102  N.  Y.  161.  A  sale  is  not  void  because  of  a  disregard 
of  section  1533,  as  to  sale  in  action  by  remainderman,  if  the  court 
has  jurisdiction  of  the  action  and  the  parties.  Prior  v.  Prior,  41 
Hun,  613,  citing  Cromwell  v.  Hull,  97  IST.  Y.  209.  But  in  Scheu 
Y.  Lehning,  31  Hun,  183,  it  was  held  that  a  purchaser  would  not  be 
compelled  to  complete  title  in  such  a  case.  Where  there  is  a  mis- 
statement as  to  lease  or  incumbrance  on  the  property,  the  purchaser 
is  relieved.  Piser  v.  Lookwood,  30  Hun,  6 ;  Lockman  v.  Reilley, 
29  id.  434 ;  Beckenlurgh  v.  Nally,  32  id.  161. 

An  assessment  for  a  local  improvement,  which  is  invalid,  is  not 
such  an  incumbrance  as  will  relieve  a  purchaser.  Chase  v.  Chase, 
95  N.  Y.  373.  A  purchaser  will  be  relieved  from  his  bid,  if,  inter- 
mediate the  sale  and  delivery  of  the  deed,  the  premises  are  materi- 
ally injured  by  fire.  Until  that  time  they  are  at  the  risk  of  the  owner 
of  the  equity  of  redemption.  Mut.  L.  Ins.  Co.  v.  Batch,  4  Abb. 
N.  C.  200.  A  purchaser  will  not  be  compelled  to  take  a  doubtful 
title,  as  where  there  is  an  inchoate  right  of  dower  in  the  premises, 
unknown  to  the  purchaser  at  the  time  of  sale,  if  the  sale  was  not 
made  at  the  purchaser's  risk.  Merchants'  Bank  v.  Thompson,  55 
]Sr.  Y.  7.  He  is  entitled  to  a  satisfactory  record  title.  Thorn  v. 
Sheil,  16  Abb.  (JST.  S.)  81.  The  purchaser  cannot  impfeach  the  judg- 
ment in  foreclosure.  Wallace  v.  Manna,  11  Week.  Dig.  213; 
Zyon  V.  Zyon,  67  JST.  Y.  250 ;  Watson  v.  Church,  3  Hun,  80.  A 
purchaser  bidding  with  notice  of  defects  of  title  will  not  be  relieved. 
Rogers  v.  James,  11  Week.  Dig.  574;  Coates  v.  Fairchild,  14  id. 
189;  affirmed,  89  JST.  Y.  631;  Friedrich  v.  Brewster,  13  Week. 
Dig.  546;  Riggs  v.  Pursell,  66  N.  Y.  193.  Where  a  referee,  ap- 
pointed to  sell  at  the  request  of  the  purchaser  and  for  his  accommo- 
dation, applies  the  sum  received  on  the  sale  in  different  order  from 
that  directed  by  the  decree,  the  purchaser  cannot  be  heard  to  com- 
plain of  the  referee's  action.     Easton  v.  PicTiersgill,  75  N.  Y.  599. 
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Where  title  under  foreclosure  was  objected  to  because  the  order 
of  the  court,  authorizing  execution  of  the  mortgage,  was  void  as 
ao-ainst  devisees,  held^  title  was  rendered  good  by  a  release  of  the 
devisees.  Orady  v.  Ward,  20  Barb.  543.  Mere  lapse  of  time,  after 
the  time  of  sale,  is  no  ground  for  relieving  the  bidder ;  the  delay 
must  have  been  unreasonable  or  caused  material  injury.  Merchants^ 
Bank  v.  Thompson,  55  N.  Y.  7.  A  delay  of  two  years  was  held 
not  such  laches  by  a  purchaser  moving  to  compel  a  referee  to  comply 
with  the  terras  of  sale  as  to  defeat  his  remedy.  Weseman  v.  Win- 
grove,  85  N.  Y.  353.  The  remedy  of  the  purchaser,  where  the  deed 
is  not  ready  by  the  time  fixed,  is  to  move  for  leave  to  pay  the  money 
into  court  or  compel  the  completion  of  the  sale.  Clason  v.  Corley, 
5  Sandf.  447.  Where  a  ])erson  refuses  to  complete  the  purchase  of 
property  he  becomes  liable  for  deficiency  upon  a  resale  for  taxes 
imposed  thereon  ad  interim.     Ruhe  v.  Law,  8  Hun,  251. 

Effect  of  judicial  sale. —  A  judgment  directing  a  sale  conclusively 
determines,  as  between  the  parties,  not  only  the  necessity  and  pro- 
priety of  the  sale,  but  the  place  and  manner  of  sale.  Winter  v. 
Echert,  93  N.  Y.  367.  A  purchaser  at  a  foreclosure  sale  is  entitled 
to  receive  a  deed  from  the  referee,  irrespective  of  the  rights  of  a 
third  party,  under  an  alleged  contract  by  such  purchaser  to  recover 
upon  certain  terms.  Belter  v.  Lyon,  2  State  Rep.  505.  A  bona 
fi'le  purchaser  acquires  no  title  as  against  the  owner  of  the  property 
at  a  sale  under  a  void  process,  and  stands  in  no  better  position  than 
one  purchasing  with  knowledge  of  the  invalidity.  Place  v.  Whit- 
aher,  98  IsT.  Y.  1.  As  to  effect  of  sale  in  partition,  see  that  title, 
§  1557,  and  cases  cited ;  as  to  effect  of  sale  in  foreclosure,  see  that 
title,  §  1632,  and  cases  cited. 

§  1679.  A  commissioner,  or  otlier  officer  making  a  sale,  as  prescribed  in  this 
title,  or  a  guardian  of  an  infant  party  to  the  action,  shall  not,  nor  shall  any  per- 
son, for  his  benefit,  directly  or  indirectly,  purchase,  or  be  interested  in  the  pur- 
chase of,  any  of  the  property  sold;  except  that  a  guardian  may,  where  he  is  law- 
fully authorized  so  to  do,  purchase  for  the  benefit  or  in  behalf  of  his  ward.  The 
violation  of  this  section  is  a  misdemeanor;  and  a  purchase,  made  contrary  to  this 
section,  is  void. 

A  guardian  ad  litem  cannot  purchase  for  any  one  except  an  infant. 
Lefever  v.  Laraway,  22  Barb.  1 67.  That  a  person  acting  in  fiduciary 
capacity  cannot  buy,  at  a  sale  made  by  himself,  see  cases  cited  under 
last  section  on  that  point ;  more  especially  Terwilliger  v.  Brown,  44 
N.  Y.  240,  and  Bennett  v.  Austin,  81  id.  308. 

§  1680.  Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers  judgment  to  be 
taken  against  him,  by  consent  or  by  default,  in  an  action  of  ejectment,  or  an 
46 
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action  for  dower,  tlie  heir,  or  person  owning  the  reversion  or  remainder,  may, 
after  the  determination  of  the  particular  estate,  maintain  an  action  of  ejectment 
to  recover  the  property. 

55  1681.  If,  during  the  pendency  of  an  action  specified  in  this  title,  the  defend- 
ant commits  waste  upon,  or  does  any  other  damage  to,  the  property  in  controversy, 
the  court,  or  a  judge  thereof,  may,  upon  the  application  of  the  plaintiff,  and  due 
proof  of  the  facts  by  affidavit,  grant,  without  notice  or  security,  an  order,  restrain- 
ing him  from  the  commission  of  any  further  waste  upon  or  damage  to  the  prop- 
erty. Disobedience  to  such  an  order  may  be  punished,  as  a  contempt  of  the  court. 
This  section  does  not  affect  the  plaintiff's  right  to  a  permanent  or  a  temporary 
injunction  in  such  an  action. 

In  ejectment  where  the  title  is  clear,  and  there  is  danger  that  rents 
and  profits  may  be  removed  out  of  the  jurisdiction,  an  injunction 
will  issue  to  restrain  the  payment  of  rents  and  profits  to  defendant. 
Renner  v.  MuUer,  44  Super.  Ct.  535.  See  contra,  Storm  v.  Mann, 
4  Johns.  Ch.  21  ;  People  v.  Davison,  4  Barb.  109.  After  judg- 
ment and  sale  in  foreclosure,  and  while  awaiting  confirmation,  the 
court  has  authority,  on  petition  of  the  purchaser,  to  restrain  the  mort- 
gagor from  committing  waste.  Mutual  Life  Ins.  Co.  v.  Bigler,  79 
N.  Y.  568.  After  a  foreclosure  sale,  but  before  its  confirmation,  a 
mortgagor  who  remains  in  possession  will  be  enjoined  from  remov- 
ing machinery,  which  is  claimed  by  the  purchaser  to  be  part  of  the 
realty.  Mutual  Life  Ins.  Co.  v.  BanTcof  Neviburg,  18  Hun,  371 ; 
S.  C,  79  N.  Y.  568 ;  Robinson  v.  Preswich,  3  Edw.  Ch.  246.  In- 
junction lies  against  mortgagor  in  possession  to  stay  waste  to  the 
injury  of  the  security.  Brady  v.  Waldron,  2  Johns.  Ch.  148.  See 
Johnson  v.  White,  11  Barb.  184.  An  injunction  Hes  to  stay  waste 
by  changing  a  dwelling-house  into  a  store ;  Douglas  v.  Wiggins,  1 
Johns.  Ch.  435  ;  to  prevent  one  in  possession  from  ciitting  timber, 
and  to  prevent  the  removal  of  timber  cut.  Weatherhy  v.  Wood, 
29  How.  404 ;  Spear  v.  Cutter,  2  C.  R.  100.  Injunction  refused 
where  cutting  was  threatened  in  Griffin  v.  Winne,  10  Hun,  571 ; 
affirmed,  79  N.  Y".  657.  Waste  in  mines  and  quarries  will  be  re- 
strained. West  Point  Iron  Co.  v.  Reymert,  45  N.  T.  703.  Where 
an  intention  to  commit  waste  is  shown  an  injunction  will  issue.  Liv- 
ingston V.  Reynolds,  26  Wend.  115.  Where  a  judgment  is  a  lieu 
upon  but  one  piece  of  land,  from  which  alone  satisfaction  can  be 
obtained,  and  the  judgment  debtor  is  committing  waste,  an  injunc- 
tion will  lie  at  the  suit  of  the  judgment  creditor  to  restrain  waste 
thereon  by  a  pei'son  in  possession  by  cutting  timber  to  the  injury  of 
the  plaintiff's  security.  Vandermark  v.  Schoonmal'er,  9  Hun,  16. 
See  authorities  cited  under  Waste,  §  1654. 

^  1683.  If  thf  court,  in  which  an  action  relating  to  real  property  is  pending,  is 
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satisfied  that  a  survey  of  any  of  tlie  property,  in  the  possession  of  either  party, 
or  of  a  boundary  line  between  the  parties,  or  between  the  property  of  either  of 
them,  and  of  another  person,  is  necessary  or  expedient,  to  enable  either  party  to 
prepare  a  pleading,  or  prepare  for  trial,  or  for  any  other  proceeding  in  the  action, 
it  may,  upon  the  application  of  either  party,  upon  notice  to  the  jjarty  in  posses- 
sion, make  an  order,  granting  to  the  applicant  leave  to  enter  upon  that  party's 
property,  to  make  such  a  survey 

§  1683.  An  order,  made  as  prescribed  in  the  last  section,  must  specify,  by  a  de- 
scription as  definite  as  may  be,  the  property  or  boundary  line  to  be  surveyed,  and 
the  real  property  of  the  adverse  party,  upon  vphich  it  is  necessary  to  enter  for  that 
purpose.  A  copy  thereof  must  be  served  on  the  ovpner  or  occupant  of  that  prop- 
erty, before  entry  thereupon. 

§  1684.  After  serving  a  copy  of  the  order,  as  prescribed  in  the  last  section,  the 
party  obtaining  it,  his  necessary  surveyors,  servants,  and  agents,  may  enter,  for 
the  purpose  of  making  the  survey,  upon  the  real  property  described  in  the  order, 
and  may  there  make  the  survey;  but  each  person  so  entering  is  responsible  for 
any  unnecessary  injury  done  by  him;  and  the  party  procuring  the  order  is  respon- 
sible for  such  an  injury,  done  by  any  person  so  entering. 

§  1685i  If  the  defendant,  in  an  action  of  ejectment  or  an  action  for  dower,  aliens 
the  real  property  in  question,  after  the  filing  of  a  notice,  as  specified  in  section 
one  thousand  six  hundred  and  seventy  of  this  act,  and  an  execution  against  him 
for  the  plaintiff's  damages  is  returned  wholly  or  partly  unsatisfied,  an  action  may 
be  maintained  by  the  plaintiff  against  any  person,  who  has  been  in  possession  of 
the  property,  under  the  defendant's  conveyance,  to  recover  the  unsatisfied  portion 
of  the  damages,  for  a  time  not  exceeding  that,  during  which  he  possessed'  the 
property. 

§  1686.  Any  action  specified  in  this  title  may  be  maintained  by  or  against  an  in- 
fant in  his  own  name;  and  article  fourth  of  title  second  of  chapter  fifth  of  this 
act  applies  to  such  an  action,  except  as  otherwise  prescribed  in  sections  one  thou- 
sand five  hundred  and  thirty-five  and  one  thousand  five  hundred  and  thirty-six  of 
this  act. 

It  is  said  in  Segelken  v.  Meyer,  94  N.  Y.  473,  tbut  the  object  of  this 
section  is  to  abolish  the  rule  in  Seaton  v.  Davis,  1  T.  &  C.  91,  and 
Cagger  v.  Lansing,  64  N.  Y.  417,  and  to  assimilate  real  actions  to 
the  practice  established  by  the  Code. 

^  1687.  Nothing  contained  in  this  title  is  to  be  so  construed,  as  to  prevent  the 
plaintiff  from  uniting  in  the  same  complaint  two  or  more  causes  of  action,  in  any 
case  specified  in  section  four  hundred  and  eighty-four  of  this  act. 

§  1688.  A  special  proceeding  to  recover  real  property  cannot  be  taken  except  in 
a  case  specially  prescribed  by  law. 
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CHAPTER  X. 

ACTION  TO  RECOVER  A  CHATTEL.  . 

(Replevin.  ) 
Replevin  was  among  the  earliest  remedies  given  by  the  common 
law,  and  its  origin  antedates  its  written  history  by  an  unknown  period. 
It  was  originally  an  action  to  recover  chattels  wrongfully  taken 
or  wrongfully  detained.  It  is  an  action  for  the  recovery  of  specific 
])ersonal  chattels  wrongfully  taken  and  detained,  or  wrongfully 
detained,  with  damages  which  the  wrongful  taking  or  detention  has 
occasioned,  and  may  be  brought  whenever  one  person  claims  chattels 
in  the  possession  of  another,  whether  his  property  in  the  goods  is 
absolute  or  qualified,  provided  he  had  the  right  of  possession  at  the 
time  the  suit  was  begun.  It  is  a  mixed  action,  being  both  specific 
for  the  article,  and  for  damages.  Wells  on  Replevin,  21,  etc.;  Clark 
V.  Skinner,  20  Johns.  4G7  ;  Rogers  v.  Arnold,  12  Wend.  30  ;  J'afes 
V.  Fassett,  5  Den.  21 ;  Sharp  v.  Whittenhall,  3  Hill,  576.  The  old 
action  of  replevin  and  its  modern  substitute  are  alike  in  the  nature 
of  proceedings  in  rem.  First  Nat.  BanJc  v.  Dunn,  97  N.  Y.  14'J. 
Under  the  statutes  and  decisions  the  well-settled  rule  is,  that  the 
action  lies  for  any  wrongful  taking  or  unlawful  detention  of  the 
goods  of  another.  Panghurn  v.  Partridge,  7  Johns.  140;  \y heeler 
Y.  McFariafid,  10  Wend.  318;  Gardner  v.  Campbell,  15  Johns. 
401 ;  Hophins  v.  Ilofldns,  10  id.  369.  It  belongs  to  the  same 
class  of  cases  as  trespass  and  trover.  Marshall  v.  Davis,  1  Wend. 
109  ;  HolbrooTi  v.  Wight,  24  id.  169.  But  replevin  is  a  possessory 
action  unlike  either.  Burdick  \\  McYanner,  2  Den.  171.  This 
distinction  between  the  actions  is  pointed  out  in  Ely  v.  Ehle,  ?< 
N.  Y.  506  ;  Allen  v.  Fox,  51  id.  562.  Replevin  in  the  ceplt  is  for 
the  wrongful  taking  of  the  goods;  replevin  in  the  detinet  is  for  the 
wrongful  detention.  Cummings  v.  Vorce,  3  Hill,  2S2 ;  Pierce  v. 
Van  Dyke,  6  id.  613.  The  codifiers  in  their  note  to  this  chapter 
state  that  it  was  found  necessary  to  make  several  material  changes  in 
the  statutes  in  order  to  codify  the  entire  law  relating  to  the  subject, 
as  under  the  old  Code  it  was  partially  regulated  by  the  then  uni-e- 
jiealed  Revised  Statutes  as  well  as  by  the  Code;  they  ttate  that  they 
liave  materially  modified  the  provisions  of  the  Code,  but  not  so  as  to 
disturb  the  general  plan,  and  that  they  have  introduced  many  new 
piovisions  to  fill  gaps  or  settle  disputed  questions.     It  should  be 


Action  to  Recover  a  Chattel  —  Replevin.  CG3 

noted  that,  as  reported  by  the  codifiers,  the  chapter  contained  a  sec- 
tion in  place  of  the  present  opening  section,  which  was  contained  in 
the  Revised  Statutes,  prescribing  in  general  terms  when  an  actioa  of 
replevin  can  be  maintained;  this  seems  to  have  been  stricken  out  by 
the  legislature,  and  the  section  of  the  Revised  Statutes  repealed,  so 
that  there  exists  the  anomalous  and  unscientific  statement,  of  cases  in 
which  the  action  cannot  be  maintained,  as  the  only  apparent  authority 
for  the  action  to  which  nearly  fifty  subsequent  sections  are  devoted. 
In  Manning  v.  Keenan,  73  N.  T.  46,  Chief  Judge  Foiger  reviews 
the  history  of  the  writ  of  replevin  at  common  law  and  under  our  stat- 
ute. It  was  held  under  the  former  Code  in  Porter  v.  Willett,  14  Abb. 
319,  that  the  action  of  replevin  in  all  respects,  except  its  form  and  the 
additional  provisional  remedy  provided  by  that  Code,  remained  where 
it  was  left  by  the  Revised  Statutes,  and  the  rights  arising  incidentally 
Tinder  it  must  be  regarded  as  unrepealed  by  such  Code.  The  defi- 
ciencies arising  in  the  practice  under  the  Code  and  Revised  Statutes 
are  pointed  out  in  Corhin  v.  Milton,  27  How.  76;  Vogel  v.  Bad- 
cooh,  1  Abb.  176  ;  Wilson  v.  Wheeler,  6  How.  49.  But  it  was  held 
that  the  remedy  under  the  Code  was  applicable  whenever  replevin 
would  theretofore  lie.  Boss  v.  Cassidy,  27  How.  416  ;  Brockway 
V.  Burnaj),  16  Barb.  309 ;  Nichols  v.  Michael,  23  N.  Y.  264.  It 
was  a  provisional  remedy  under  the  old  Code,  but  as  it  is  used  in 
oily  one  species  of  action  is  not  so  considered  in  the  present  Code. 
The  plaintiff  must  have  a  general  or  specific  property  in  the  goods 
with  the  right  to  their  possession  at  time  of  suit  brought.  Thomp- 
son V.  Button,  14  Johns.  84;  Pattison  v.  Adams,  7  Hill,  126; 
Miller  v.  Adsit,  16  Wend.  335;  Packard  v.  Getman,  4  id.  613; 
Hallenhrahe  v.  Fish,  8  id.  547 ;  Sager  v.  Blain,  44  N.  Y.  445 ; 
Dunham  v.  Wyckoff,  3  Wend.  281 ;  Wheeler  v.  McFarland,  10  id. 
318  ;  Sharp  v.  Whittenhall,  3  Hill,  576 ;  Redman  v.  Hendricks,  1 
Sandf.  32 ;  Johnson  v.  Carnley,  10  N.  Y.  670 ;  Wood  v.  Orser,  25 
id.  348  ;  Easterly  v.  Nat.  Exch.  Bank,  3  T.  &  C.  366  ;  Fulton  v. 
Fulton,  48  Barb.  581.  Ownership  is  not  necessarily  determined  in 
the  action,  but  the  right  to  the  possession  necessarily  is.  Pagers  v. 
Arnold,  12  Wend.  30.  Ownership  without  right  of  possession  is 
not  sufficient  to  maintain  the  action.  Neff  v.  Thompson,  8  Barb. 
213 ;  Panghurn  v.  Partridge,  7  Johns.  140  ;  Hall  v.  Tuttle,  2  Wend. 
475 ;  Dubois  v.  Haroourt,  20  id.  41 ;  Hotchkiss  v.  Mc  Vicker,  12 
Johns.  103;  Marshall  v.  Davis,  1  Wend.  109.  Prior  rightful 
possession  is, prima  facie  proof  of  title,  and  as  against  all  but  the 
true  owner  entitles  plaintiff  to  recover.     Cook  v.  Howard,  13  Johns- 
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276;  Daniels  v.  Ball,  11  Wend.  59;  Demich  v.  C/iapman,  11 
Jobns.  132  ;  Cresson  v.  Stout,  lY  id.  116  ;  Schemerhorn  v.  Van  Yal- 
Icenburgh,  11  id.  529  ;  J/orris  v.  Danielson,  3  Hill,  168.  Special 
property  is  the  lawful  custody  of  the  property  with  the  right  of 
detention  against  the  general  owner.  Wells  on  Replevin,  §  121.  As 
where  one  has  possession  of  goods  with  a  valid  lien  thereon  against 
the  ON^'ner  ;  as  a  workman  wlio  repairs  a  carriage  or  watch,  or  who 
advances  money  on  an  article ;  Everett  v.  Coffin,  6  Wend.  603  ;  Moore 
V.  Hitchcoch,  4  id.  292 ;  Curtis  v.  Jones,  3  Den.  590 ;  Morgan  v. 
Congdon,  4  N.  Y.  552;  Piatt  v.  Eibhard,  7  Cow.  497;  Bush  v. 
Lyon,  9  id.  52 ;  Eollrooh  v.  Wight,  24  Wend.  169 ;  Wood 
v.  Orser,  25  N.  Y.  349  ;  Ingersoll  v.  YanBoTtkelin,  7  Cow.  670 ; 
Baker  v.  Hoag,  7  IS".  Y.  555 ;  Wheeler  v.  McFarland,  10  Wend. 
318  ;  Rogers  v.  Arnold,  12  id.  30  ;  or  an  officer  who  has  levied  on 
goods  under  an  execution.  Lochwood  v.  Bidl,  1  Cow.  322;  Morris 
V.  Van  Voast,  19  Wend.  283;  Bezell  v.  Odell,  3  Hill,  215  ;  Yates 
V.  St.  John,  12  Wend.  74 ;  Phillips  v.  Eall,  8  id.  610 ;  Mitchell  v. 
Hinman,  id.  667  ;  Dunlap  v.  Hunting,  2  Den.  643  ;  Miller  v.  Adsit, 
16  Wend.  335.  But  where  a  party  claims  a  lien  unaccompanied  by 
the  right  of  possession,  he  cannot  maintain  replevin  to  obtain  posses- 
sion of  the  property  in  order  to  enforce  his  lien.  Otis  v.  Sill,  8 
Barb.  102.  But  process  alone  gives  an  officer  no  title  by  which  he 
can  maintain  replevin  ;  it  must  be  valid  process.  An  officer,  acting 
under  process  apparently  valid  but  actually  void,  may  avail  himself 
thereof  for  defense  but  not  for  aggression.  When,  therefore,  an 
officer,  by  virtue  of  process  valid  upon  its  face  but  void  for  want  of 
jurisdiction  in  the  court  issuing  it,  has  levied  upon  and  tates  posses- 
sion of  property  against  another  officer  who,  by  virtue  of  process 
against  the  owner,  apparently  valid,  has  taken  it  from  phiintifi's 
possession,  the  character  of  such  possession  is  a  subject  of  inquiry 
and  attack,  and  the  invalidity  of  the  process  under  whicli  plaintiff 
acted  may  be  shown,  but  defendant's  process  protects  liim,  and  its 
validity  cannot  be  assailed.  Plaintiff's  process,  however,  and  his 
possession  under  it,  establish  prima  facie  a  cause  of  action.  Clear- 
wafer  V.  Brill,  63  N.  Y.  627. 

Property  upon  which  a  levy  has  been  made  by  an  officer  when 
found  in,  and  taken  from,  the  possession  of  the  defendant  in  tlie 
execution  cannot  be  replevied  unless  in  a  case  where  the  taking  was 
tortious,  and  the  officer  liable  in  trespass.  First  Nat.  Bank  v. 
Dunn,  97  N.  Y.  157.  Actual  possession  by  plaintiff  coupled  with 
an  equitable  interest  is  sufficient  to  enable  him  to  maintain  the  action 
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and  entitle  him  to  a  return  of  tlie  property,  though  tlie  general  prop- 
erty and  right  of  immediate  possession  is  in  a  stranger,  defendant 
showing  no  privity  between  himself  and  such  stranger.  Johnson 
V.  Carnley,  10  N.  Y.  670  ;  Frost  v.  Matt,  3i  id.  253.  And  prop- 
erty in  a  stranger  is  not  available  as  a  defense  unless  defendant  con- 
nects his  title  with  that  of  the  stranger.  Duncan  v.  Spear,  11 
Wend.  54: ;  Rogers  v.  Arnold,  12  id.  30 ;  Iloyt  v.  Van  Alstyne, 
15  Barb.  568;  Gerher  v.  Monie,  56  id.  652;  Davis  v.  HoppooTc,  6 
Duer,  254;  King  v.  Orser,  4  id.  431.  Replevin  will  lie  by  a 
vendor  against  a  vendee  who  has  purchased  goods  conditionally  and 
failed  to  fulfill  the  conditions  of  the  sale,  or  where  a  vendee  obtained 
possession  of  goods  with  intent  to  defraud.  Russell  v.  Minor,  22 
Wend.  659 ;  Leven  v.  Smith,  1  Den.  5T1 ;  Smith  v.  Lynes,  5  N.  Y. 
41;  Hall  v.  Naylor,  18  id.  588;  Nichols  v.  Michael,  23  id.  264; 
Morris  ^ .  Rexford,  \^  id.  552 ;  Wilson  v.  Nason,  4  Bosw.  155; 
Hunter  v.  H.  R.,  etc.,  Co.,  20  Barb.  493.  Where  goods  are  bought  by 
sample,  and  on  receipt  the  defendant  refused  to  pay  for  them  on  the 
ground  that  they  were  not  like  the  sample,  and  refused  to  return  the 
goods,  held,  replevin  would  lie.  Osborn  v.  Gantz,  60  N".  Y.  540. 
Where  gouds  are  obtained  by  fraud  the  owner  can  sustain  replevin 
against  the  fraudulent  purchaser  so  long  as  the  goods  are  in  posses- 
sion of  such  purchaser.  Gary  v.  Hotaling,  1  Hill,  311;  Yan  Gleef 
V.  Fleet,  15  Johns.  149;  Lloyd  v.  Brewster,  4  Paige,  537;  AcTcer 
V.  Campbell,  23  Wend.  372 ;  Malcom  v.  Loveridge,  13  Barb.  372; 
Ajidrews  v.  Diettrich,  14  Wend.  32 ;  Delin  v.  Stohl,  2  Civ.  Pro. 
R.  222;  Keyser  v.  Harieck,  3  Duer,  373;  Allison  v.  Mattldeu,  3 
Johns.  235;  Ash  v.  Putnam,  1  HiU,  302;  McKnight  v.  Morgan,  2 
Barb.  171 ;  Nichols  v.  Pinner,  IS  IS".  Y.  295.  See  latter  case  as  to 
rights  of  an  innocent  purchaser.  The  rule  is  that  a  seller  of  mer- 
chandise, having  no  title,  can  convey  none.  Williams  v.  Merle,  11 
Wend.  80;  Ash  v.  Putnam,  1  Hill,  302;  Ross  v.  Cassidy,  27 
How.  416;  Spaulding  v.  Brewster,  50  Barb.  142;  Fly  v.  Fhle,  3 
-N".  Y.  506;  Linnen  v.  Cruger,  40  Barb.  633  ;  Brower  v.  Peabody, 
13  K  Y.  121 ;  Saltus  v.  Everett,  20  Wend.  207;  Nash  v.  Masher, 
19  id.  433  ;  Cobb  v.  Dows,  10  ]Sr.  Y.  335.  A  general  assignee 
is  not  an  innocent  purchaser ;  Barrett  v.  Warner,  3  Hill,  350 ;  nor 
one  who  takes  goods  in  payment  of  a  pre-existing  debt.  Coddington 
V.  Bay,  20  Jolins.  637;  Durell  v.  Haley,  1  Paige,  492;  Adams  v. 
Smith,  5  Cow.  280. 

The  rule  is,  however,  laid  down  in  Stevens  v.  Brennan,  79  N.  Y. 
254,  as  follows:     Where  a  sale  of  goods  has  been  induced  by  fraud 
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on  the  part  of  the  vendee,  the  vendor  may  reclaim  and  take  them 
from  the  possession  of  any  one  except  from  a  transferee  in  good 
faith  and  for  a  valuable  consideration  paid  at  the  time  of  the  trans- 
fer. A  transfer,  by  the  fraudulent  purchaser,  as  security  for  or  in 
payment  of  a  fi-audulent  debt  does  not  make  the  transferee  a  bona 
fide  purchaser,  within  the  rule,  so  as  to  hold  the  goods  against  the 
vendor.  In  a  suit  by  such  vendor  to  recover  the  goods  from  one 
claiming  title  under  the  fraudulent  vendee,  the  burden  is  upon  tlie 
latter  of  showing  that  he  is  a  purchaser  in  good  faith  and  for  value, 
citing  the  rule  that  there  must  be  a  fresh  consideration  at  time  of 
transfer.  Root  v.  French,  13  "Wend.  570  ;  Weaver  v.  Barden,  49 
N.  Y.  286.  In  Parker  v.  Conner,  93  id.  118,  it  is  held  that  in 
order  to  render  a  sale,  for  a  valuable  consideration  of  personal  prop- 
erty paid  at  the  time  of  sale  and  taken  into  the  actual  possession  of 
the  vendee,  invalid  as  against  the  creditors  of  the  vendor,  it  is  nec- 
essary to  show  that  the  vendee  had  actual  knowledge  or  belief,  or  at 
least,  actual  suspicion  that  the  sale  was  being  made  with  intent,  on 
the  part  of  the  vendor,  to  defraud  his  creditors.  This  case  and  79 
IS".  Y.  254,  supra,  are  cited  and  followed  in  Mathews  v.  Freelove, 
3  State  Rep.  424.  In  Davis  Sewing  Machine  Co.  v.  Best,  105  N.  Y. 
59,  it  was  held  that  a  party  purchasing  commercial  paper,  which  in 
some  particulars  remains  incomplete  and  imperfect,  does  not  acquire 
the  character  of  a  iona  fide  holder,  and,  it  seems,  cannot  maintain 
replevin  therefor;  that  replevin  cannot  be  maintained  for  paid 
check.     Barnett  v.  Selling,  70  N.  Y.  492. 

A  mortgagee  of  chattels,  entitled  to  possession  by  reason  of  fail- 
are  to  pay  installments  when  due,  can  maintain  the  action  against  a 
shcrifE,  who  seizes  the  same,  by  virtue  of  an  attachment  against  such 
mortgagor  after  such  default.  Willis  v.  C  Br  ten,  45  Super.  Ct. 
53C.  A  party  having  title  to  lands  on  which  is  growing  timber  and 
bark,  and  not  being  in  actual  possession,  vaay  maintain  replevin 
against  one  in  possession,  under  a  void  deed,  who  cuts  and  carries 
away  such  timber  and  bark.  Youmans  v.  Francisco,  15  Week. 
Dig.  312.  Re}ilevin  lies  for  the  speciiie  chattels  which  have  been 
severed  from  the  realty  by  the  wrong-doer,  but  the  claimant  must  be 
an  actual  owner,  or  in  actual  or  constructive  possession,  of  the  land, 
and  constructive  possession  can  only  be  based  on  a  valid  title. 
Johnson  v.  Elwood,  53  N.  Y.  431.  The  owner  of  land  may  main- 
tain replevin  for  fixtures  wrongfully  removed.  Lafiin  v.  Griffiths, 
?5  Barb.  58. 

Where  goods  have  been  feloniously  taken,  the  owner  may  re- 
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cover  them  in  the  hands  of  an  innocent  party,  and  this  whether  the 
taker  has  been  convicted  or  not.  Moffmnn  v.  Varow,  20  Wend.  21 ; 
S.  C,  22  id.  285  ;  Flm'ence  Sewing  Machine  Co.  v.  Warford,  1 
Sweeney,  433;  Gordon  v.  Hostetter,  37  IST.  Y.  99.  One  tenant  in 
common  of  personal  property  cannot  maintain  replevin  against  the 
other  to  acquire  its  possession.  Russell  v.  Allen,  13  N.  Y.  173 
Wilson  V.  Reed,  3  Johns.  177;  Rogers  v.  Arnold,  12  "Wend.  30 
Walker  v.  Spring,  5  Hun,  107 ;  Davis  v.  Lottich,  46  N.  Y.  393 
Hudson  V.  Swan,  83  id.  552.  Where  one  tenant  in  common  brought 
replevin  against  the  bailee  of  another  joint  owner,  held,  that  the  de- 
fendant was  entitled  to  a  verdict  and  judgment  for  the  full  value  of 
the  property,  on  waiving  judgment  for  its  return.  Russell  v.  Allen, 
sujjra.  When  land,  on  which  a  crop  was  growing,  was  devised  in 
such  a  way  as  to  convey  it  to  two  or  more  devisees,  an  action  may 
be  maintained  by  one,  to  recover  his  proportion  of  the  ci-op,  without 
joining  the  other  owners.  Stall  v.  Wilhur,  77  N.  Y.  158.  Where 
the  goods  are  the  joint  property  of  several,  all  must  join  in  replevin. 
Decker  v.  Livingston,  15  Johns.  479;  Colton  \.  Mott,  15  Wend. 
619;  Demott  v.  Hagerman,  8  Cow.  220. 

A  wife  who  left  her  husband  without  sufficient  cause  may  main- 
tain replevin  against  him  to  recover  articles  of  personal  property 
belonging  to  her,  which  remained  in  his  house  and  possession. 
Ilowland  v.  Howland,  20  Hun,  472.  A  conditional  seller,  who 
has  a  right  to  the  possession  of  the  goods  at  any  time  even  before 
maturity  of  the  claim,  may  replevin.  Payne  v.  Balleston,  22 
Week.  Dig.  109.  A  bank  to  which  a  draft  with  accompanying  col- 
laterals has  been  delivered  for  collection,  has  a  special  interest  in 
such  collateral,  which  authorizes  it  to  maintain  replevin  against  its 
agent  to  recover  the  same  after  a  proper  demand.  Corn  Exchange 
Bank  v.  Blye,  2  State  Rep.  112.  Gambling  apparatus  and  lewd 
pictures  seized  and  held  as  evidence  and  to  be  destroyed  under  the 
law  cannot  be  replevied.     Willis  v.  Warren,  17  How.  100. 

For  what  replevin  lies. —  Replevin  lies  for  chattels  of  all  kinds; 
Brochway  v.  Burnap,  1 6  Barb.  309  ;  Hudler  v.  Golden,  36  N.  Y. 
446 ;  O'Reilly  v.  Good,  42  Barb.  521 ;  Ombony  v.  Jones,  21  id. 
520;  DuBois  v.  Kelly.  10  id.  96;  but  not  for  real  estate.  Smith 
V.  Benson,  1  Hill,  176.  It  lies  for  machinery  of  a  mill  severed 
from  the  real  estate.  Cresson  v.  Stout,  17  Johns.  116;  for  bonds; 
for  money  which  can  be  identified  ;  for  domestic  animals ;  Sager  v. 
Blain,  44  N.  Y.  448  ;  Do^os  v.  Bignall,  Supp.  to  Hill  &  Denio,  408; 
Goffv.  Kilts,  15  Wend.  550;  Buster  v.  Newkirk,  20  Johns.  75; 
47 
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but  not  for  a  check  which  has  been  paid.  Barneit  v.  Selling,  70 
N.  Y.  492.  To  maintain  replevin  for  promissory  notes  the  plaintiff 
must  show  title  to  the  identical  notes ;  it  is  not  enough  that  he  is 
entitled  to  the  proceeds  thereof.  Black  River  Ins.  Go.  v.  N.  Y. 
State  Loan,  etc.,  Co.,  73  N.  Y.  2S2.  It  will  not  lie  for  articles  per- 
manently attached  to  real  estate.  Fryatt  v.  The  Sullivan  Co.,  5 
Hill,  117. 

The  property  must  be  described  with  reasonable  certainty  and  be 
the  subject  of  delivery.  Root  v.  Woodruff,  6  Hill,  418  ;  Brown  \. 
Sax,  7  Cow.  95;  Gordon  v.  Hostetter,  37  N.  Y.  99;  Dewitt  v. 
Morris,  13  Wend.  495;  Bissell  v.  Brake,  19  Johns.  66.  Audit 
will  only  lie  when  there  has  been  a  separation  of  chattels  so  as  to  be 
capable  of  identification.  Stevens  v.  JE710,  10  Wend.  95  ;  Stephens 
V.  Santee,  49  N.  Y.  35 ;  Crofoot  v.  Bennett,  2  id.  258 ;  IJalterline 
V.  Rice,  62  Barb.  593.  See  Clark  v.  Griffeth,  24  N.  Y.  596.  But 
where  grain  or  barley  has  been  mixed  by  consent  the  plaintiff  has  a 
right  to  the  quantity  of  grain  belonging  to  him  from  the  common 
bulk.  Wilson  v.  Nason,  4  Bosw.  155  ;  Morgan  v.  Gregg,  46  Barb. 
183.  See  Rowland  v.  Woodruff,  60  K  Y.  73 ;  Ye7i7n  v.  McSa- 
mee,  45  id.  614.  So  as  to  M^ood  mingled  by  accident.  Moore  v. 
Erie  R.  R.  Co.,  7Lans.  39.  Simple  change  of  form  of  the  articlo 
does  not  defeat  plaintiff's  right — Curtis  v.  Groat,  Q  Johns.  16^; 
Brown  v.  Sax,  7  Cow.  95  —  unless  it  afterward  comes  into  the  hands 
of  an  innocent  third  party.  Baker  v.  Wheeler,  8  Wend.  508 ; 
Hi/de  V.  Cookson,  21  Barb.  92.  The  owner  of  property  may  re- 
cover it,  even  from  the  vendee  of  the  wrongful  taker,  so  long  as  it 
can  be  identified.  Joslin  v.  Cowee,  60  Barb.  48 ;  Sihhury  v.  Mc- 
Cook,  3  N.  Y.  379.  A  lease,  of  itself,  is  not  the  proper  subject  of 
replevin.  JYichols  v.  Mase,  94  N.  Y.  160.  Goods  in  the  possession 
of  the  property  clerk  in  the  police  department  in  JS'ew  York  city 
are  in  the  custody  of  the  law,  and  cannot  be  replevied  until  convic- 
tion of  prisoner  or  order  oF  the  court.  Simpson  v.  St.  John,  93  N. 
Y.  363,  distinguishing  Lynch  v.  St.  John,  8  Daly,  143. 

Where  a  judgment  debtor,  whose  property  had  been  levied  on 
'inder  an  execution  against  him,  sold  part  of  it  to  plaintiff,  claiming 
it  to  be  exempt,  and  plaintiff  brought  replevin  for  it,  held,  that  the 
original  levy  was  valid,  unless  the  property  was  exempt,  and  that 
the  debtor  alone  could  claim  the  exemption ;  that  such  exemption 
ceased  upon  the  sale  to  plaintiff,  but  the  levy  remained  in  force  and, 
as  the  possession  of  defendant  continued  to  be  lawful,  plaintiff  could 
not  maintain  replevin.     Harris  v.  Lyman,  19  Week.  Dig.  359.     A 


Action  to  Recover  a  Chattel  —  Replevin.  669 

receiver  appointed  in  supplementary  proceedings  cannot  maintain  an 
action  of  replevin  to  reco\er  possession  of  property  transferred  by 
the  judgment  delitor,  before  his  appoiiitineiit,  by  way  of  mortgage, 
when  the  mortgagee  has  taken  possession ;  his  remedy  is  suit  in  equity. 
PeUibone  v.  Drakeford,  2i  Week.  Dig.  96  ;  S.  C,  on  reargument,  37 
llim,  628.  The  interest  of  an  equitable  mortgagor  cannot  be  enforced 
by  replevin  against  the  sheriff.  Mnpire  State  2't/pe,  etc.,  Co.  v.  Grant, 
44  Hun,  434.  Replevin  will  not  lie  against  one  holding  property 
as  the  servant  of  the  one  in  possession.  McDougall  v.  Travis,  24 
Hun,  590.  Replevin  will  not  lie,  at  suit  of  a  stranger  to  the  action, 
to  recover  from  the  sheriff  goods  taken  under  replevin  process;  re. 
sort  must  be  had  to  tlie  remedy  given  in  the  action.  See  § 
1704;  Eunt  v.  Mootry,  10  How.  478 ;  HasUns  v.  Kelly,  1  Abb. 
(N.  S.)  63 ;  Edgerton  v.  Boss,  6  Al)b.  189.  The  remedy  by  way  of 
replevin  is  inconsistent  with  an  action  for  conversion  or  with  an 
affirmance  of  a  contract  for  purchase  of  goods  obtained  by  fraud. 
Seymour  v.  Van  Curen,  18  How.  94 ;  Dows  v.  Green,  32  Barb. 
490;  Morris  v.  Rexford,  18  N.  T.  552 ;  Bank  of  Beloit  v.  Beale, 
34  id.  473.  A  mere  denial  of  plaintiff's  title  is  not  a  good  defense  if 
plaintiff  shows  a  hona  fide  bill  of  sale  from  the  person  in  possession 
and  from  whom  plaintiff  claims.  Sedenback  v.  Riley,  36  Hun,  211, 
and  cases  cited.  As  to  what  is,  and  what  is  not,  sufficient  detention 
of  chattels  to  justify  replevin,  see  Hurt  v.  Kane,  40  Barb.  638  ; 
2lcDougall  v.  Travis,  24  Hun,  590 ;  Welton  v.  Holmes,  6  State 
Rep.  546. 

When  demand  necessary.  — Where  the  taking  is  wrongful  no  de- 
mand is  necessary.  Moses  v.  Walker,  2  Hilt.  536;  N.  Y.  Car  Oil 
Co.  V.  Richmond,  10  Abb.  185;  Pierce  v.  Van  Dyke,  6  Hill,  613; 
Foshay  v.  Ferguson,  5  id.  154;  Sluyter  v.  Williams,  37  How.  109 ; 
Cummings  v.  Vorce,  3  Hill,  282 ;  Farrington  v.  Payne,  15  Johns. 
432;  Ross  v.  Cassidy,  27  How.  416;  Stillman  v.  Squire,  1  Don. 
327;  Talcott  v.  Belding,  46  How.  419;  ^Yhite  v.  Brown,  5  Lans. 
78  ;  Roth  V.  Palmer,  27  Barb.  652 ;  Connah  v.  Hale,  23  Wend. 
463.  But  where  the  defendant  came  rightfully  in  possession  of  the 
property,  demand  should  be  made  be.fore  suit.  White  v.  Dodds,  28 
How.  197  ;  Tallman  v.  Turck,  26  Barb.  167;  Fuller  v.  Lewis,  13 
How.  219;  Boitghton  v.  Bruce,  20  Wend.  234;  Brown  v.  Cook,  9 
Johns.  361.  Demand  is  not  necessary  for  stolen  goods  in  hands  of 
innocent  party.  Kelsey  v.  Griswold,  6  Barb.  36 ;  Hall  v.  Robin- 
son, 2  N.  Y.  295.  The  refusal  is  not  the  act  for  which  replevin  lies,, 
but  is  the  evidence  of  conversion.     Rawley  v.  Brown,  18   Hun, 
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456 ;  Lockwood  v.  Bull,  1  Cow.  322 ;  Jessop  v.  Miller,  1  Keyes, 
321 ;  Bill  V.  Govell,  1  N.  Y.  523;  Bristol  v.  Burt,  7  Johns.  254; 
2'urves  v.  Moltz,  5  Eob.  653.  Where  defendant  fraudulently  ob- 
tains possession  of  the  goods  no  demand  is  necessary.  Foshay  v. 
Ferguson,  5  Hill,  158.  Where  an  officer  seizes  property  of  one  who 
is  a  sti'anger  to  his  process,  no  demand  is  necessary.  Alcord  v. 
Haynes,  13  Hun,  26;  Masten  v.  Webh,  24  id.  90.  Demand  must 
be  made  before  suit  brought,  and  of  one  having  custody  of  the  goods 
and  who  is  able  to  deliver  them.  Andrews  v.  Skattuck,  32  Barb. 
397;  Whitney  v.  Slauson,  30  id.  276;  Cummings  v.  Vorce,  3  Hill, 
282  ;  Boughton  v.  Bruce,  20  Wend.  234.  And  where  the  plaintiff's 
case  depends  upon  a  wrongful  detention,  without  a  wrongful  taking 
an  averment  in  the  complaint  of  a  demand  and  refusal  is  necessai-y. 
Schofield  V.  Whitelegge,  49  N.  Y.  259,  distinguishing  Levin  v.  Rus- 
sell, 42  id.  251.  See  Treat  v.  Hathorn,  3  Hun,  646,  as  to  the  rule 
in  the  two  cases. 

Where  plaintiff  has  been  deprived  of  his  property  by  defendant's 
illegal  act  no  demand  is  necessary.  McCoon  v.  Geils,  5  Week.  Dig. 
486.  Where  property  is  taken  after  notice  that  it  belonged  to 
plaintiff,  a  demand  is  not  necessary  before  suit.  Hallett  v.  Carter, 
19  Hun,  629.  A  sale  on  execution  of  goods  seized  under  attachment 
and  assigned  by  the  owner  subject  to  the  attachment  is  a  conversion 
without  demand.  Hicks  v.  Cleveland,  48  N.  Y.  84.  Ko  demand 
is  necessary  of  a  defendant  who  is  not  a  hona  fide  purchaser.  Sala- 
mon  V.  Van  Praag,  2  Week.  Dig.  28.  But  there  must  be  a  demand 
and  refusal  before  a  purchaser  at  a  sheriff's  sale  in  good  faith,  under 
an  execution,  of  goods  in  the  possession  of  the  judgment  debtor,  is 
liable  to  an  action  by  the  true  owner.  Rawley  v.  Brown,  18  Hun, 
456  ;  Gillett  v.  Roberts,  57  N.  Y.  28.  Where  an  agreement  is  made 
to  receive  milk  in  cans  and  return  the  cans,  a  failure  to  so  return 
does  not  show  conversion  unless  a  demand  is  proved.  Ryerson  v. 
Kauffidd,  13  Plun,  389.  Mere  non-delivery  does  not  constitute  a 
conversion,  but  a  denial  of  right  or  title  on  demand  does.  Nelson 
V.  Neil,  12  Week.  Dig.  154.  A  demand  need  not  be  in  any  particu- 
lar form.  It  is  sufficient  if  the  owner  assert  his  title  and  his  desire 
to  reclaim  his  property.  Tuttle  v.  Hazard,  86  N.  Y.  628.  As  to 
what  is  not  a  sufficient  demand  before  suit,  see  Wheeler  v.  Allen,  51 
N.  Y^.  37.  And  where  demand  is  necessary,  it  is  sufficient  if  made 
by  sheriff  before  service  of  papers.  Woodcock  v.  Roberts,  66  Barb. 
41)8.  If,  on  demand,  the  defendant  offers  to  unconditionally  return 
the  property,  the  object  of  the  suit  is  already  attained  and  replevin 
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will  not  lie.  Savage  v.  Perhins,  11  How.  17.  If  property  is  de- 
livered to  plaintiff  before  service  of  summons,  etc.,  suit  will  not  lie. 
Dows  V.  Green,  3  How.  377  ;  Nos-ser  v.  Corwin,  36  id.  540 ;  Christie 
V.  Corlett,  34  id.  19.  As  to  what  constitutes  a  demand  and  refusal, 
see  Richards  v.  Pitts  Agricultural  Works,  37  Hun,  1 ;  followed, 
Mather  v.  Freelove,  3  State  Rep.  424.  Where  goods  have  been 
sold  through  the  fraudulent  representation  of  the  buyer  as  to  his 
solvency,  the  seller  cannot  maintain  an  action  to  recover  them  against 
the  innocent  assignee  of  creditors  of  the  buyer  without  proving  a 
demand  on  the  assignee  of  the  goods,  and  his  refusal  to  comply,  and 
its  necessity  is  not  dispensed  with  by  the  claim  in  defendant's  answer 
that  he  owns  the  goods  or  because  he  retook  them  from  the  sheriff. 
Goodwin  v.  Goldsmith,  49  Super.  Ct.  101,  and  cases  cited.  In  an 
action  brought  against  an  assignee  to  recover  goods  fraudulently 
obtained  by  his  assignor,  a  demand  and  refusal  must  be  alleged  and 
proved.  QurnisTcey  v.  Lewis,  15  State  Rep.  364,  citing  Goodwin  v. 
Wertheimer,  99  N.  Y.  149.  Proof  of  demand  by  attorney  is  suf- 
ficient where  no  question  as  to  his  authority  is  made  and  the  defend- 
ant refuses  to  deliver  on  ground  of  ownership.  Brooks  v.  Conner, 
10  Daly,  183. 

Tender,  when  necessary.  —  If  a  bailee  refuses  to  deliver  goods  to 
a  bailor  because  he  intends  to  htigate  the  title,  a  tender  of  fees  for 
stoi'age  is  not  necessary.  L.  I.  Brewery  Co.  v.  FitzjoatricJc,  18 
Hun,  3S9.  In  an  action  to  recover  goods  by  one  holding  the  title 
as  security  for  advances  against  one  who  has  acquired  the  interest  of 
the  debtor,  it  is  not  necessary  to  tender  the  amount  which  has  been 
paid  on  the  debt.  First  National  Bank  of  Toledo  v.  Shaw,  61  N. 
Y.  2S3  ;  S.  C,  69  id.  624. 

Where  one  claims  to  recover  the  possession  of  property  on  the 
ground  that  it  was  only  leased,  and  defendant  claims  as  purchaser, 
plaintiff  miiust  not  only  tender,  but  must  keep  his  tender  good  by  a 
deposit  of  the  money,  or  an  offer  at  the  time  to  pay  into  court. 
Dodge  V.  Feary,  19  Hun,  277.  A  wrong-doer  can  only  claim  to  be 
made  good,  and  a  tender  of  any  sum  due  him,  by  reason  of  payment 
on  account  when  goods  obtained  by  him  by  fraud  have  been  replevied, 
is  sufBcient  on  the  trial.  Schoonmaker  v.  Kelly,  42  Hun,  299.  As  to 
repayment  of  moneys  advanced  in  such  cases,  see  Lewisohn  v.  Apple, 
7  State  Rep.  223.  And  in  case  of  such  fraudulent  act  the  defend- 
ant, or  his  general  assignee,  cannot  claim,  as  a  matter  of  right,  to  be 
refunded  any  moneys  advanced  or  paid  by  them  on  account  of  the 
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goods.     Pearse  v.  Pettes,  i7  Barb.  276 ;  Zadd  v.  Moore,  3  Sandf. 
589 ;  Kinney  v.  Jxeenan,  49  JN".  Y.  172. 

Against  whom  an  action  can  he  maintained.  —  If  the  action  is 
for  not  delivering  the  property,  it  may  be  maintained,  although  the 
defendant  has  parted  with  the  possession.  Latimer  v.  Wheeler,  1 
Kejes,  468  ;  Dunham  v.  Troy  Union  Ji.  B.  Co.,  3  id.  543.  But 
the  general  rule  is  that  replevin  only  lies  against  a  person  in  posses- 
sion of  the  goods  at  the  time  demand  is  made  or  suit  brought. 
Brockway  v.  Burnap,  8  How.  188 ;  Roberts  v.  Bandal,  3  Sandf. 
707.  There  must  be  a  wrongful  detention  at  time  suit  is  brought. 
Savage  v.  Perkins,  II  Plow.  17.  But  the  action  may  be  maintained 
if  the  person  has  parted  with  the  possession  for  the  purpose  of  avoid- 
ing the  writ.  Drake  v.  Wakefield,  11  How.  107;  Ellis  v.  Lorimer, 
23  K  Y.  264.  A  mere  neglect  to  deliver  goods  on  demand,  if  not 
actnally  in  the  possession  of  defendant,  is  held  not  sufficient  to  justify 
the  action.  Eill  v.  Qavel,  1  N.  Y.  522 ;  Hawkins  v.  Hoffman,  6 
Hill,  586 ;  Miller  v.  Illinois  Cent.  B.  R.  Co.,  24  Barb.  313.  As 
to  when  an  action  can  be  maintained  against  a  plaintiff  when,  goods 
have  been  seized  under  his  process,  and  when  against  the  officer, 
see  Smith  v.  Orser,  43  Barb.  187  ;  Wood  v.  Orser,  25  IST.  Y.  345  ; 
Allen  V.  Crary,  10  "Wend.  349  ;  Mount  v.  Derick,  5  Hill,  456 ; 
Hunt  V.  Kane,  40  Barb.  638.  Replevin  lies  by  the  owner  of  chat- 
tels against  one  who  liad  no  possession  or  connection  therewith  other 
than  to  direct  a  sheriff  to  levy  an  execution  thereon  in  his  favor. 
Knapp  V.  Smith,  27  IST.  Y.  277.  Tiiough  an  assignment  has  been 
made,  and  the  property  sought  to  be  recovered  has  passed  to  the  pos- 
session of  the  assignee,  it  is  proper  to  bring  the  action  of  replevin 
against  him  individually,  as  tlie  property  is  in  his  possession.  Hamp- 
shire Paper  Co.  v.  Hunt,  9  State  Rep.  31. 

§  1689.  Nothing  in  this  title  is  to  be  so  construed  as  to  prevent  the  plaintiff  from 
uniting  in  the  same  complaint  two  or  more  causes  of  action,  in  any  case  specified 
in  section  four  hundred  and  eighty-four  of  this  act. 

§  1690.  An  action  to  recover  a  chattel  cannot  be  maintained,  in  either  of  the 
following  cases  : 

1.  Where  the  chattel  was  taken  by  virtue  of  a  warrant,  against  the  plaintiff, 
for  the  collection  of  a  tax,  assessment,  or  fine,  issued  in  pursuance  of  a  statute  of 
the  State,  or  of  the  United  States;  unless  the  taking  was,  or  the  detention  is,  un- 
lawful, as  specified  in  section  one  thousand  six  hundred  and  ninety-five  of  this 
act. 

8.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warrant  of  attachment, 
against  the  property  of  the  plaintiff;  unless  it  was  legally  exempt  from  such  seiz- 
ure, or  is  unlawfully  detained,  as  specified  in  section  one  thousand  six  hundred 
and  ninety- five  of  this  act. 


Action  to  Recotek  a  Chattel  —  Replevin.  373 

3.  Wliere  it  was  seized  by  virtue  of  an  execution,  or  warrant  of  attachment, 
against  tlie  property  of  a  person  otlier  than  the  plaintiff;  and,  at  the  time  of  the 
seizure,  the  plaintifl  had  not  the  right  to  reduce  it  into  his  possession. 

A  party,  whose  property  is  taken  for  a  tax  thereon  under  a  legal.' 
warrant  for  its  collection,  cannot  maintain  an  action  against  the  col- 
lector for  its  recovery  by  showing  that  it  was  illegally  imposed. 
Niagara  Elevated  Co.  v.  McNamara,  2  Hun,  419.  Though  a  war- 
rant to  collect  a  tax  may  have  been  issued  erroneously  or  irregularly, 
if,  on  its  face,  it  gives  authority  to  collect,  replevin  cannot  be  sus- 
tained for  the  property  taken.  Troy  da  L.  R.  R.  Co.  v.  Kane,  72 
N.  Y.  614;  Savacool  v.  Boughton,  5  Wend.  178.  The  protection 
extends  to  taxes  collected  under  a  law  of  Congress.  O^Heilly  v. 
Good,  42  Barb.  521.  Nor  can  personal  property,  subject  to  execution, 
be  replevied,  where  an  officer  holds  it  under  a  tax  warrant  properly 
issued  against  plaintiff.     Hitdler  v.  Golden,  36  N.  Y.  446. 

Replevin  lies  for  plaintiff  for  property  taken  from  his  possession 
under  process  against  a  third  party.  Judd  v.  Fox,  9  Cow.  259 ; 
Thompson  v.  Button,  14  Johns.  84 ;  Beutsch  v.  Reilly,  8  Daly, 
132.  Or,  if  the  judgment  or  determination  on  which  the  process 
was  issued,  was  void  for  want  of  jurisdiction,  or  of  authority  in  the 
tribunal  to  pronounce  it,  replevin  lies.  Mills  v.  Martin,  19  Johns. 
7.  An  unauthorized  levy  by  an  officer  on  personal  property,  without 
either  sale  or  removal,  is  a  trespass,  and  replevin  lies  against  the  offi- 
cer and  plaintiff  who  directed  it  without  demand.  Stewart  v.  Wells^ 
6  Barb.  79 ;  Allen  v.  Grary,  10  Wend.  349  ;  Chapman  v.  Andrews, 
3  id.  240 ;  Masten  v.  Webb,  24  Hun,  90.  Unlawful  interference 
with  the  property  is  sufficient  to  authorize  the  action.  Fond.a  v. 
Van  Home,  15  Wend.  631 ;  Knapp  v.  Smith,  27  N.  Y.  277 ;  Neff 
V.  Thompson,  8  Barb.  213.  The  owner  may  replevy  from  one  who 
has  taken  the  goods  from  the  owner's  agent  or  servant  on  an  execu- 
tion against  such  agent  or  servant.  Clark  v.  Skinner,  20  Johns. 
465.  As  a  rule  goods  in  the  custody  of  the  law  cannot  be  replevied. 
Hall  V.  Tuttle,  2  Wend.  475.  It  is  said  it  makes  no  difference  if 
the  execution  under  which  they  were  seized  is  satisfied.  Gardner 
V.  Campbell,  15  Johns.  401.  If  a  tax  collector  illegally  seizes  the 
property  of  one  person  to  satisfy  the  tax  of  another,  the  owner  may 
maintain  replevin  in  such  case;  it  is  not  taken  "  by  virtue  of  a  war- 
rant." Dubois  V.  Webster,  7  Hun,  371 ;  Hallock  v.  Rumsey  22  id. 
89 ;  Lake  Shore  S  M.  S'.  R.  R.  Co.  v.  Roach,  80  N.  Y.  339 ;  JSfeal 
V.  O'Brien,  7  Hun,  371 ;  Stockwell  v.  Veitch,  15  Abb.  412.  But  as 
to  the  rule  where  the  officer  finds  the  property  in  the  possession  of 
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the  delinquent  tax  payer,  see  Sheldon  v.  Van  Buskirlc,  2  N.  Y. 
473.  Where  tlie  warrant  is  not  regular  on  its  face  replevin  will  lie. 
Wood  V.  Orser,  25  N.  Y.  348. 

It  was  early  held,  and  has  been  steadily  maintained,  that  property 
levied  upon  by  an  officer,  when  found  in  and  taken  from  the  pos- 
session of  the  defendant  in  the  execution,  cannot  be  replevied  unless 
in  a  case  where  the  taking  was  tortious  and  the  officer  liable  in  tres- 
pass ;  Thompson  v.  Button,  14  Johns.  84 ;  Pangburn  v.  Partridge, 
7  id.  142;  and  that  illustrates  the  difference  between  taking  on 
execution  and  on  a  writ  of  replevin.  In  the  former  case  he  is  re- 
quired to  take  only  the  property  of  the  debtor,  and  is  a  trespasser  if 
he  takes  that  of  a  stranger ;  but  in  the  latter  he  is  required  to  take 
certain  specific  property,  and  is  not  a  trespasser,  and  cannot  be  sued 
for  taking  it.  His  possession  under  the  writ  and  his  power  to  obey 
it  are  thus  perfectly  protected,  and  his  taking  is  entirely  unaffected 
by  the  question  of  ownership.  First  Nat.  Bank,  etc.,  v.  Dunn,  97 
K  Y.  149. 

§  1691.  Where  a  chattel  is  replevied,  in  an  action  to  recover  the  same,  and  a 
final  judgment  awarding  the  possession  thereof  to  the  defendant  is  rendered,  a, 
subsequent  action  to  recover  the  same  chattel  cannot  be  maintained  by  the  plain- 
tiff, for  the  same  cause  of  action.  But  the  judgment  does  not  affect  his  right  to 
maintain  an  action  to  recover  damages,  for  tating  or  detaining  the  same  or  any 
other  chattel,  unless  it  was  rendered  against  him  upon  the  merits. 

§  1693.  An  action  to  recover  a  chattel,  the  title  to  which  has  been  transferred  to 
the  plaintiff,  since  the  wrongful  taking,  or  during  the  wrongful  detention  thereof, 
with  or  without  the  damages  sustained  by  the  talking,  withholding,  or  detention, 
may  be  maintained  in  any  case,  where,  except  for  the  transfer,  such  an  action 
might  be  maintained,  by  the  person  from  or  through  whom  the  plaintiff  derives 
title;  but  not  otherwise. 

Ji  1693.  Where  a  chattel  is  replevied  before  the  service  of  the  summons,  as  pre- 
scribed in  this  article,  the  seizure  thereof  by  the  sheriff  is  regarded  as  equivalent 
to  the  granting  of  a  provisional  remedy,  for  the  purpose  of  giving  jurisdiction  to 
the  court,  and  enabling  it  to  control  the  subsequent  proceedings  in  the  action;  and 
as  equivalent  to  the  commencement  of  the  action,  for  the  purpose  of  determining, 
whether  the  plaintiff  is  entitled  to  maintain  the  action,  or  the  defendant  is  liable 
thereto. 

The  requisition  is  both  the  foundation  and  boundary  of  the  sheriff's 
duty  and  power ;  if  valid  on  its  face  he  is  bound  to  execute  it,  and 
he  has  no  right  to  look  beyond  it  or  behind  it.  Second  National 
Bank  v.  Dunn,  63  How.  434.  The  failure  of  the  sheriff  to  deliver 
the  summons  with  the  other  papers  in  replevin  is  not  fatal  to  the 
jurisdiction  of  the  court ;  the  jurisdiction  is  prescribed  by  this  section 
when  read  in  connection  with  section  416.  The  seizure  of  the  chat- 
tels is  deemed  equivalent  to  the  granting  of  a  provisional  remedy  for 
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the  purpose  of  giving  jurisdiction  to  the  court,  and  enabling  it  to 
control  the  future  proceediugs  in  the  action,  and  as  equivalent  to  the 
commencement  of  an  action  for  the  purpose  of  determining  whether 
or  not  the  sheriff  had  the  right  to  maintain  the  action  or  the  defend- 
ant is  liable  thereto.     Acker  v.  Hauteman,  27  Hun,  48. 

§  1694.  The  plaintiff  may,  when  the  summons  is  issued,  or  at  any  time  after- 
ward, and  before  the  service  of  a  copy  of  the  defendant's  answer,  or,  where  judg- 
ment is  taken  by  default,  for  want  of  an  appearance  or  pleading,  before  the  entry 
of  the  final  judgment,  cause  the  chattel,  to  recover  which  the  action  is  brought, 
to  be  replevied  by  the  sheriff  of  the  county  where  it  is  found.  For  that  purpose, 
he  must  deliver  to  the  sheriff  an  affidavit  and  a  written  undertaking,  as  prescribed 
in  the  following  sections  of  this  article,  with  a  written  requisition,  indorsed  upon 
or  annexed  to  the  afiidavit,  and  subscribed  by  his  attorney,  to  the  effect,  that  the 
sheriff  is  required  to  replevy  the  chattel  described  therein.  The  requisition  may 
be  directed  to  the  sheriff  of  a  particular  county,  or,  generally,  to  the  sheriff  of  any 
county  where  the  chattel  is  found.     It  is  deemed  the  mandate  of  the  court. 

This  requisition  is  usuallj'  indorsed  upon  the  affidavit  of  plaintiff. 

§  1695.  The  affidavit,  to  be  delivered  to  the  sheriff,  as  prescribed  in  the  last  sec- 
tion, must  particularly  describe  the  chattel  to  be  replevied;  and  must  contain  the 
following  allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled  to  the  possession 
thereof,  by  virtue  of  a  special  property  therein;  the  facts  with  respect  to  which 
must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  the  best  knowledge, 
information,  and  belief  of  the  person  making  the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against  the  plaintiff,  for 
the  collection  of  a  tax,  assessment,  or  fine,  issued  in  pursuance  of  a  statute  of  the 
State,  or  of  the  United  States;  or,  if  it  has  been  taken  under  color  of  such  a  war- 
rant, either  that  the  taking  was  unlawful,  by  reason  of  defects  in  the  process,  or 
other  causes  specified,  or  that  the  detention  is  unlawful  by  reason  of  facts  speci- 
fied which  have  subsequently  occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution  or  warrant  of  attach- 
ment, against  the  property  of  the  plaintiff,  or  of  any  person  from  or  through 
whom  the  plaintiff  has  derived  title  to  the  chattel,  since  the  seizure  thereof;  or, 
if  it  has  been  so  seized,  that  it  was  exempt  from  the  seizure,  by  reason  of  facts 
specified,  or  that  its  detention  is  unlawful,  by  reason  of  facts  specified  which  have 
subsequently  occurred. 

6.  Its  actual  value. 

The  affidavit  must  particularly  describe  the  property.  Taloott  v. 
Belding,  36  Super.  Ct.  84  ;  Dewitt  v.  Morris,  13  Wend.  497.  But 
if  the  affidavit  is  defective  a  supplemental  affidavit  may  be  allowed  or 
amendment  granted.  Depew  v.  Leal,  2  Abb.  131- ;  Spauldlng 
v.  Spaulding,  3  How.  297;  Dows  v.  Ore^n,  id.  377.  Where  plain- 
tiff is  the  owner  an  allegation  of  that  fact  is  sufficient.  Vander- 
burgh V.  Van  Valkenburgh,  8  How.  217.  But  if  he  has.  a  special 
property  in  the  goods  the  facts  should  be  stated.  Depew  v.  Leal, 
48 
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supra.  Where  plaintiff's  affidavit  alleged  she  was  entitled  to  posses- 
sion of  chattels  by  virtue  of  a  special  property  in  said  chattels,  to-wit, 
as  sole  legatee  of  a  decedent,  and  that  such  decedent  died  seized  of 
the  property,  which  formerly  was  in  possession  of  his  executor,  who 
had  absconded,  held,  that  the  affidavit  was  defective  and  contained 
no  facts  showing  a  special  property,  no  delivery  by  the  executor 
being  shown.  Donald  v.  Rockwell,  19  Week.  Dig.  192.  Wliei-e 
property  has  been  seized  under  an  execution  the  affidavit  must  show 
that  it  is  exempt  from  such  seizure  by  statute.  Spaulding  v.  ISpaul- 
ding,  3  How.  297.  An  allegation  may  be  made  in  the  affidavit  that 
defendant  detains  the  property,  even  if  it  has  passed  out  of  his  pcs- 
session.  Hoss  v.  Cassidy,  27  How.  416 ;  Brockway  v.  Burnap,  16 
Barb.  309 ;  Nichols  v.  Michael,  23  N.  Y.  264. 

The  proceedings  may  be  set  aside  on  motion  where  the  affidavit 
is  insufficient.  American  Tool  Co.  v.  Smith,  32  Hun,  122 ; 
O'Reilly  v.  Good,  18  Abb.  106 ;  Stochwell  v.  Yeitch,  38  Barb.  650; 
or  untrue;  Niagara  Elevated  Co.  v.  McNamara,  2  Hun,  416. 
A  general  appearance  in  the  action  waives  any  irregularity  in  the 
affidavit,  as  does  giving  an  undertaking  for  a  re-delivery  of  the  prop- 
erty. Hyde  v.  Patterson,  1  Abb.  248;  Wisconsin  M.  t&  F.  Ins 
Co.  V.  Hobbs,  22  How.  494.  But  where  the  affidavit  upon  wliich  a 
requisition  in  replevin  is  based  contained  an  allegation  of  a  deiriand 
of  the  property,  but  was  in  fact  verified  before  the  demand  was 
made,  held,  an  irregularity  which  was  not  waived  by  an  appearance 
in  the  action,  but  was  amendable  upon  proper  terms.     McAdam  v. 

Walbrau,  8  Civ.  Pro.  R.  451.  A  portion  of  subdivision  4  of  the 
section  is  new,  authorizing  statement  as  to  invalidity  of  process,  and 
was  added  by  the  codifiers  in  accordance  with  the  interpretation  of 
the  statute  in    People   v.    Albany   Common  Pleas,  7  Wend.  485; 

Wright  v.  Briggs,  2  Hill,  77 ;  Stookwell  v.  Veitch,  38  Barb.  650 ; 
Hudler  v.  Golden,  36  N.  T.  446. 

Form  of  Complaint. 
SUPREME  COURT  — County  of  Ulster. 


Peter  Hasten  and  William  M.  Hayes 

agst. 

William    B.    Webb,    Sheriff  of  Ulster 

County. 


The  plaintiffs,  who  are  copartners  doing  business  under  the  name 
of  Masten  &  Hayes,  complain  that  the  defendant,  on  or  about  the 
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13th  day  of  April,  in  the  year  1878,  at  the  city  of  Kingston,  in  the 
county  of  Ulster,  wrongfully  took  and  wrongfully  detains  from  the 
said  plaintiffs  the  following  articles  of  jDersonal  property  belonging 
to  and  the  property  of  said  plaintiffs,  viz. :  Pive  parlor  chairs^  1  sofa, 
1  French  clock,  2  pictures  in  sitting-room,  5  pictures  of  the  season,  1 
marble-Lop  table,  2  chairs,  1  rocker,  1  sofa,  1  stand,  8  dining-room 
chairs,  1  sideboard  in  dining-room,  1  table,  1  sofa,  1  bureau  and  glass, 
1  wash-stand,  1  stove  and  fixtures,  6  chairs,  1  bureau,  1  wash-stand, 
all  carpet  on  the  floors  in  sitting-room,  stairs  and  bed-rooms,  4  chairs 
and  buri'au,  and  all  other  goods  exempt  from  execution.  Such  prop- 
erty being  in  the  dwelling-house  occupied  by  C.  J.  Townsend,  in  the 
city  of  Kingston,  in  which  the  plaintiffs  claim  property  and  right  to 
immediate  possession,  of  the  value  of  .$400  and cents.  Where- 
fore the  said  plaintiffs  demand  judgment  against  the  said  defendant 
for  the  possession  and  recovery  of  the  possession  of  said  property  by 
the  said  plaintiffs,  or  for  the  value  thereof,  to-wit:  $400,  in  case  a  de- 
livery cannot  be  had,  and  also  damages  to  the  amount  of  $50  for  the 
unlawful  detention  thereof,  and  in  case  the  property  is  retained  by 
the  defendant  pending  this  action,  such  further  damages  for  such 
wrongful  detention  as  shall  be  just. 

K.  Bernard, 

Plaintiffs'  Attorney,  Kingston,  iV.  Y. 


{Add  verification.) 


SUPREME  COURT. 


Affidavit  in  Replevin. 

1 

Peter  Hasten  and  William  M.  Hayes 

agst. 

William  Webb. 

Ulster  County,  ss.: 

William  M.  Hayes,  of  said  county,  being  duly  sworn,  says  he  is  one 
of  the  firm  of  Hasten  &  Hayes,  and  one  of  the  above  plaintiffs; 
that  the  firm  of  Hasten  &  Hayes,  composed  of  the  above-named 
plaintiffs,  are  the  owners  and  entitled  to  the  immediate  possession  of 
the  following  described  chattels,  under  and  by  virtue  of  a  bill  of  sale 
duly  executed  by  one  C.  .T.  Townsend  to  Peter  Hasten  and  William 
M.  Hayes,  composing  the  said  firm  of  Hasten  &  Hayes;  and  that  said 
plaintiffs  claim  possession  of  the  following  chattels  as  aforesaid 
{Here  insert  the  chattels  claimed  and  their  value);  that  said  chattels 
are  wrongfully  claimed  and  detained  by  William  Webb,  sheriff  of 
Ulster  county,  the  defendant  above-named;  that  the  alleged  cause  of 
detention  thereof,  according  to  this  deponent's  best  knowledge,  infor- 
mation and  belief,  is  as  follows:  That  said  defendant  claims  the  right 
to  the  possession' of  said  chattels  under  and  by  virtue  of  an  execution 
issued  out  of  the  Supreme  Court,  in  an  action  entitled  George  Davis 
V.  0.  J.  Townsend,  and  levy  made  under  said  execution;  that  said 
chattels  have  not  been  taken  by  virtue  of  a  warrant  against  the  plain- 
tiff for  the  'collection  of  a  tax,  assessment  or  fine  issued  in  pursuance 
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of  a  statute  of  the  State  or  of  the  United  States;  that  said  chattels 
have  not  been  seized  by  virtue  of  an  execution  or  warrant  of  attach- 
ment against  the  property  of  the  plaintiflF,  or  of  any  other  person  from 
or  through  whom  the  plaintiif  has  derived  title  to  said  chattels,  or  any 
part  thereof,  since  the  seizure  thereof;  that  the  actual  value  of  each 
of  said  chattels  is  as  above  stated,  amounting  in  the  aggregate  to  $400; 
that  the  said  plaintiff  has  commenced,  by  the  issue  of  a  summons,  a 
copy  of  which  is  hereto  annexed,  an  action  in  this  court  against  said 
Williarn  AVebb  for  the  recovery  of  the  possession  of  said  chattels; 
that  said  summons  has  been  served  and  no  answer  has  been  served  by 
said  defendant,  and  his  time  to  answer  has  not  yet  expired. 
(Jurat.)  William  M.  Hates. 

Form  for  Requisition  ui  Replevin. 
Tu  any  Corotier  of  the  County  of  Ulster: 

I  hereby  require  you  to  take  the  chattels  mentioned  in  the  within 
affidavit  from  the  defendant  and  deliver  the  same  to  the  plaintiff  in 
this  action. 

(Date.)  K.  Bernard, 

Plaintiff's  Attorney. 

§  1696.  But  where  the  aflSdavit  is  made  after  the  service  of  the  summons,  the 
allegations,  required  to  be  inserted  therein  by  subdivisions  first  and  second  of  the 
last  section,  must  be  to  the  effect,  that  the  plaintiif,  at  the  time  of  the  commence- 
ment of  the  action,  was  the  owner  of  the  chattel,  or  was  entitled  to  the  posses- 
sion thereof  by  virtue  of  a  special  property  therein;  and  that  it  was  then  wrong- 
fully detained  by  the  defendant,  as  prescribed  in  those  subdivisions. 

§  1697.  Where  the  affidavit  describes  two  or  more  chattels  of  the  same  kind,  it 
must  state  the  number  thereof,  and  where  it  describes  a  chattel  in  bulk,  it  must 
state  the  weight,  measurement,  or  other  quantity.  Where  it  describes  two  or 
more  chattels  to  be  replevied,  it  may,  at  the  election  of  the  plaintiff,  state  the 
aggregate  value  of  all;  or,  separately,  the  value  of  any  chattel  or  of  any  class  of 
chattels,  and  the  aggregate  value  of  the  remainder,  if  any.  Where  it  states  sepa- 
rately the  value  of  one  or  more  chattels  or  classes  of  chattels,  the  defendant  may 
require,  as  prescribed  in  the  following  provisions  of  this  article,  the  return  of 
any  or  all  of  the  chattels  or  classes  of  chattels,  the  value  of  which  is  thus  stated, 
or  of  the  portion  thereof  which  has  been  replevied.  If  he  procures  such  a  return, 
the  remainder  must  be  delivered  to  the  plaintiff,  except  as  is  otherwise  prescril)ed 
in  this  article. 

§  1698.  The  sheriff  must  replevy  a  smaller  number  or  a  smaller  quantity,  if  the 
whole  of  the  chattel  or  chattels  descriljed  in  the  affidavit  cannot  be  found.  In 
that  case,  if  the  aggregate  value  only  is  stated  in  the  affidavit,  the  value  of  the 
entire  chattel  or  class  of  chattels,  as  so  stated,  is  to  be  deemed  the  \alue  of  the 
part  replevied,  for  the  purposes  of  the  proceedings  to  procure  a  return  thereof  to 
the  defendant. 

g  1699.  The  undertaking  to  be  delivered  to  the  sheriff,  with  a  requisition  to 
replevy  a  chattel,  must  be  executed  by  at  least  two  sureties,  who  must  be 
approved  by  the  sheriff.  It  must  be  to  the  effect,  that  the  sureties  are  bound  in 
a  specified  sum,  not  less  than  twice  the  value  of  the  chattel,  as  stated  in  the 
affidavit,  for  the  prosecution  of  the  action;  for  the  return  of  the  chattel  to  the 
dcfcndaut,  if  pdssession  thereof  is  adjudged  to  him,  or  if  the  action  abates,  or  is 
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discontinued,  before  the  chattel  is  returned  to  the  defendant;  and  for  the  pay- 
ment to  the  defendant  of  any  sum,  which  the  judgment  awards  to  liim  against 
the  plaintiff. 

No  consideration  is  necessary  to  support  an  undertaking  beside 
the  claim  to  the  pro])erty,  nor  is  it  necessary  that  the  undertaking 
should  express  a  consideration.  Harrison  v.  Ui/ey,  6  Hun,  565.  It 
is  not  in  the  power  of  the  sheriff  to  dispense  with  the  undertaking. 

Wilson  V.  Williams,  18  Wend.  581.  Nor  can  he  arbitrarily  refuse 
his  approval  to  an  undertaking  although  it  is  an  act  for  his  own 
protection.  Nosser  v.  Corwin,  36  How.  540.  The  bond  is  as  essential 
;is  the  affidavit.      Smith   v.  McFall,  18    Wend.    521 ;    Wilson  v. 

Williams,  id.  581;  Whaling  v.  Shales,  20  id.  673.  An  error  in  an 
undertaking  as  to  date  does  not  vitiate  it ;  Hyde  v.  Patterson,  I 
Abb.   248  ;  and  a  defect  may  be  cured  upon  exception.      Wilson  v. 

Williams,  18  Wend.  581 ;  DeReguie  v.  Lewis,  3  Robt.  708. 

A  new  undertaking  may  be  given  nunc  pro  tunc  by  order  of  the 
court.  CxMer  v.  Mathhone,  1  Hill,  204 ;  Gonklin  v.  JJutcher,  5 
How.  386 ;  Harrington  v.  American,  etc.,  Co.,  1  Barb.  244 ;  Decker 
V.  Judson,  16  N.  Y.  439.  The  undertaking  includes  costs  on  appeal 
to  the  General  Term  and  Court  of  Appeals.  Tibbies  v.  0^  Conor,  28 
Barb.  538.  And  where  it  is  given  by  a  non-resident  plaintiff,  no 
security  for  costs  will  be  required.  Wisconsin,  etc.,  Ins.  Co.  v. 
Hobbs,  22  How.  494.  And  where  an  undertaking  on  appeal  to  the 
Court  of  Appeals  to  stay  proceedings  in  replevin  was  given  under 
section  1351,  instead  of  section  1329,  which  prescribes  the  form  of 
undertaking  on  appeal  in  an  action  for  the  recovery  of  chattels,  it  is 
nevertheless  void.  Goodwin  v.  Bunzl,  1  State  Rep.  405,  affirming 
50  Super.  Ct.  441.  Defendants  are  not  estopped  from  raising  ques- 
tions as  to  the  invalidity  of  the  undertaking  by  the  fact  that  they 
had  not  raised  them  in  the  answer  where  they  appeared  upon  the 
face  of  the  complaint.  Mittnacht  v.  Kellermann,  105  N.  Y.  461. 
It  seems  after  the  chattel  has  been  delivered,  and  the  undertaking 
iipproved,  the  court  has  no  power  to  require  a  new  undertaking  on 
account  of  the  insolvency  of  the  sureties.  Ludwig  v.  Dunsceith,  2 
Law  Bull.  97. 

Undertaking  in  Beplevin. 
(Title  as  before.) 

Whereas  affidavit  has  been  made  by  William  M.  Hayes,  one  of  the 
plaintiffs  in  this  action,  that  the  defendant  therein  wrongfully  detains 
certain  chattels  in  the  said  affidavit  mentioned,  of  the  value  of  1400, 
and  the  plaintiffs  claim  the  immediate  delivery  of  such  chattels  to  him: 
Now,  therefore,  in  consideration  of  the  taking  of  said  property,  or  any 
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part  thereof,  by  the  coroner  of  the  county  of  Ulster,  and  the  requisi- 
tion thereupon  indorsed,  we,  the  undersigned,  E.  D.  Tenyck  of  Kings- 
ton city,  Ulster  county,  New  York,  an  undertaker,  and  Edward 
Every,  of  said  city,  a  broker,  do  hereby  jointly  and  severally  under- 
take and  become  bound  to  the  defendant  in  the  sum  of  $800  for  the 
prosecution  of  the  said  action  for  the  return  of  the  said  chattels  to  the 
said  defendant,  if  possession  thereof  is  adjudged  to  him,  or  if  said 
action  abates  or  is  discontinued  before  said  chattels  are  returned  to 
the  defendant,  and  for  the  payment  to  the  defendant  of  any  sum 
which  the  judgment  awards  to  him  against  the  plaintiff. 

(iSignatures.) 
{Add  justification  and  acknowledgment.) 

Approval  of  Undertaking  ly  Coroner. 

I  approve  of  the  within  undertaking  as  to  its  form  and  the  suffici- 
ency of  the  sureties  thereto. 

{Date.)  Albert  Caeb, 

Coroner  of  county  of  Ulster. 

§  1700.  If  any  chattel,  described  in  the  affidavit,  is  found  in  the  possession  of 
the  defendant,  or  of  his  agent,  the  sherifi,  to  whom  an  affidavit,  requisition,  and 
undertaking  are  delivered,  as  prescribed  in  the  foregoing  sections  of  this  article, 
must  forthwith  replevy  it,  by  taking  it  into  his  possession.  He  must  thereupon, 
without  delay,  serve  on  the  defendant  a  copy  of  the  affidavit,  requisition,  and 
undertaking,  by  delivering  the  same  to  him  personally,  if  he  can  be  found 
within  the  county;  or,  if  he  cannot  be  so  found,  to  his  agent,  if  any,  from  whose 
possession  the  chattel  is  taken;  or  if  neither  can  be  found  within  the  county,  by 
leaving  the  copy  at  the  usual  place  of  abode  of  either,  with  a  person  of  suitable 
age  and  discretion. 

Where  the  property  described  in  the  complaint  is  taken  from  the 
sheriff  or  his  agent,  the  sheriff  is  not  liable  for  trespass,  and  no  action 
lies  against  him.  Foster  v.  Pettihone,  20  Barb.  350 ;  Shiprnan  v. 
ClarTe,  4  Den.  446.  A  coroner  is  protected  if  he  takes  the  propert}" 
from  the  person  named.  Manning  v.  Keenan,  73  IN^.  Y.  45.  In 
an  action  against  a  sheriff  for  seizing  property  belonging  to  one 
against  whom  he  had  an  execution,  under  which  he  seized  it,  he  may 
give  any  pertinent  evidence  showing  the  transfer,  nnder  whicli 
plaintiff  claimed,  to  be  void.  Raymond  v.  Hichmond,  TS  N.  Y. 
351.  An  action  lies  where  the  sheriff  takes  property  of  a  third  per- 
son from  the  actual  owner,  even  though  he  takes  the  specific  arti- 
cles. Stimpson  v.  Reynolds,  14  Barb.  506 ;  King  v.  Orser,  4  Duer, 
431  ;  IJess  v.  Sprague,  13  Week.  Big.  164;  Deutsoh  v.  Rnlly.  8 
Dalv,  132.  A  requisition  to  a  sheriff,  in  an  action  of  replevin,  only 
authorizes  the  taking  of  the  property  specified  from  the  defendant 
named  in  the  action,  or  his  agent.  It  is  no  protection  when  he  takes 
them  from  another  in  an  action  of  trespass  brought  by  the  latter. 
The  fact   that  the  owner  is  a  married  woman,  and  the  defendant  is 
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lier  husband  and  agent,  does  not  affect  the  legal  status  of  such 
owner ;  nor  does  the  fact  that,  in  the  replevin  suit,  the  defendant 
sets  up  title  and  possession  in  his  wife  and  succeeds  on  that  issue  ; 
the  wife  is  not  bound  by  the  judgment  therein.  Otis  v.  Williams, 
70  N.  Y.  208.  But,  where  the  actual  possession  of  the  property  re- 
mains in  the  defendant,  although  there  has  been  a  transfer  of  title 
and  a  constructive  change  of  possession,  the  process  is  a  protection. 
Bullis  V.  Montgomery,  50  N.  T.  353.  Both  these  cases  are  cited 
and  followed  in  Hess  v.  Sprague,  13  "Week.  Dig.  164,  and  Sheffield 
V.  Clarlc,  12  id.  226 ;  same  principle,  Hopkins  v.  Davidson,  52 
Super.  Ct.  529. 

It  was  held,  under  former  Code,  that  where  goods  were  re- 
plevied, a  third  person,  after  making  due  demand,  might  bring  an 
action  against  the  officer  executing  the  requisition  for  a  detention  of 
the  goods.  The  officer's  process  is  not  a  bar  to  such  an  action,  and 
the  only  demand  necessary  is  service  of  affidavit  and  notice  of  claim. 
Manning  v.  Keenan,  73  N.  Y.  45.  To  render  the  sheriff  liable 
there  must  be  a  judgment  under  the  execution  on  which  the  prop- 
erty might  be  sought  and  delivered,  and  a  judgment  for  value  is  not 
such.  Gallarate  v.  Orser,  27  N.  Y.  324.  A  requisition  in  pro- 
ceedings against  a  purchaser  at  a  wrongful  sale  justifies  the  sheriff 
in  taking  the  property,  although  the  sheriff  was  merely  the  agent  in 
the  purchase-,  if  the  papers  are  served  and  the  seizure  made  while 
the  goods  are  in  his  actual  possession.  HasJcins  v.  Kelly,  1  Abb. 
(N.  S.)  63.  The  sheriff  has  no  right  to  look  beyond  or  behind  the 
replevin  process.  He  is  required  to  obey  the  command  of  the  court 
and  will  be  protected  if  ho  does  so.  Second  Nat.  BanTc  v.  Dunn, 
2  Civ.  Pro.  R.  259,  reveis  cdon  other  grounds,  4  id.  378. 

§  1701.  If  any  chattel,  described  in  the  affidavit,  is  secured  ov  concealed  in  a 
building  or  inclosure,  the  sheriff  must  publicly  demand  its  delivery.  If  it  is  not 
delivered,  pursuant  to  the  demand,  he  must  cause  the  building  or  inclosure  to  be 
broken  open,  and  must  take  the  chattel  into  his  possession, 

§  1702.  A  sheriff,  who  has  replevied  a  chattel,  must  retain  it  in  his  possession, 
keeping  it  in  a  secure  place,  until  the  person,  who  is  entitled  to  the  possession 
thereof,  is  ascertained,  as  prescribed  in  this  article.  He  must  then  deliver  it  to 
that  person,  upon  request  and  payment  of  his  lawful  fees,  and  necessary  expenses 
for  taking  and  keeping  it,  as  taxed  by  a  judge  of  the  court,  or  the  county  judge 
of  the  county  where  the  chattel  was  replevied,  upon  such  a  notice  as  the  judge 
deems  proper. 

As  to  liability  of  sheriff  for  property,  see  White  v.  Madison^  26 
N.  Y.  117  ;  Moore  v.  Westervelt,  27  id.  234  ;  Schuyler  v.  Hargous, 
28  How.  245. 
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^  1703  Within  three  days  after  the  chattel  is  replevied  and  a  copy  of  the  affi- 
davit, requisition,  and  undertalcing  is  served,  the  defendant,  unless  he  requires  a 
return  of  the  chattel  replevied,  or  of  one  or  more  of  them  where  two  or  more 
chattels  are  replevied,  may  serve  upon  the  sheriff  a  notice  that  he  excepts  to  the 
plaintiff's  sureties;  otherwise  he  is  deemed  to  have  waived  all  objections  to  them. 
Where  the  defendant  has  not  appeared,  the  notice  must  be  subscribed,  either  by 
him,  or  by  his  agent  or  attorney.  The  person  so  subscribing  the  notice  must  add 
to  his  signature  his  office  address,  as  prescribed  by  law,  with  respect  to  a  notice 
of  appearance.  Within  ten  days  after  service  of  such  a  notice,  the  plaintiff's  at- 
torney must  serve  upon  the  defendant's  attorney,  or,  if  the  defendant  has  not 
appeared,  upon  the  sheriff,  notice  of  the  justification  of  the  sureties.  If  the  no- 
tice of  justification  is  served  upon  the  sheriff,  he  must  immediately  serve  it  upon 
the  person  whose  name  is  subscribed  to  the  notice  of  exception,  in  the  mode  pre- 
scribed by  law,  for  service  of  a  paper  upon  an  attorney  in  an  action. 

Notice  of  Exceptio7i  to  Siireties. 
( Title  as  hefore. ) 

Please  take  notice  that  the  defejidant  does  not  accept  the  under- 
taking of  the  plaintifE  in  this  action  and  excepts  to  the  sufficiency  of 
plaintiff's  sureties  and  to  the  form  and  sufficiency  of  the  undertaking. 

{Date.)  William  B.  Webb. 

To  Albert  Carr, 

Coroner  of  Ulster  County. 

§  1704.  The  defendant,  if  he  does  not  except  to  the  plaintiff's  sureties,  as  pre- 
scribed in  the  last  section,  may,  within  the  time  allowed  to  him  for  such  an  ex- 
ception, serve  upon  the  sheriff,  a  notice  that  he  requires  a  return  of  the  chattel 
replevied.     With  the  notice,  he  must  deliver  to  the  sheriff  the  following  papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defendant  is  the  owner 
of  the  chattel,  or  that  he  is  lawfully  entitled  to  the  possession  thereof,  by  virtue 
of  a  special  property  therein,  the  facts  with  respect  to  which  must  be  set  forth. 

3.  An  undertaking,  executed  by  at  least  two  sureties,  to  the  effect  that  they  are 
bound,  in  a  specified  sum,  not  less  than  twice  the  value  of  the  chattel,  as  stated 
in  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  dellv 
ery  thereof  is  adjudged,  or  if  the  action  abates  in  consequence  of  the  defendant's 
death;  and  for  the  payment  to  him  of  any  sum,  which  the  judgment  awards 
against  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  return  of  the  chattel, 
as  prescribed  in  this  section,  the  defendant  must  serve  upon  the  plaintiff's  attor- 
ney, notice  of  the  justification  of  the  sureties  to  the  undertaking. 

"Wliere  a  defendant  desires  to  reclaim  chnttels  replevied,  he  must 
serve  upon  the  slieriil  written  notice  that  he  requires  the  return 
thereof  and  must  file  an  affidavit,  either  that  he  is  the  owner  of  the 
pro|ierty,  or  that  he  is  entitled  to  the  possession  thereof.  These 
conditions  are  mandatoiy.  and  failure  to  comply  with  them  by  de- 
fendant renders  his  counter  bond  nugatory.  Teschner  v.  Deverson, 
5''  How.  467.  An  undertaking  under  this  section  is  not  invalid 
because  taken  in  the  name  of  plaintifE.  Slack  v.  Heath,  1  Abb.  331. 
See  Decker  v.  Judson,  16  N".  Y.  439.     Giving  a  return  bond  does 
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not  admit  a  cause  of  action  or  estop  defendant  from  denying  de- 
mand. Church  V.  Frost,  3  T.  &  C.  318.  But  if  defeudant  excepts 
to  plaintiff's  sureties  he  waives  the  right  to  tlie  return  of  the  prop- 
erfy.  Cullen  v.  Miller,  5  Abb.  N.  0.  282  ;  Ilofheimer  v.  Camj>bell, 
59  N.  T.  2G9.  Query,  whether  these  authorities  are  affected  by  sec- 
tion 1706.  Where  defendant  gives  an  undertaking  which  states  that 
he  requests  a  return  of  the  property,  it  is  competent  evidence  to  di'i- 
pi'Ove  an  allegation  in  the  answer  that  defendant  does  not  detain  the 
property.  Blach  v.  Foster,  28  Barb.  387.  Where  defendants 
have  put  themselves  on  their  claims  of  right,  and  procured  a  restora- 
tion of  the  property,  no  subsequent  offer  to  return  it,  unaccompanied 
with  an  offer  to  submit  to  a  judgment  in  favor  of  plaintiffs  for  the 
possession,  can  be  of  any  avail.     Brewster  v.  Silliman,  38  N.  Y.  423. 

Defendant's  Affidavit  to  Reclaim  Qhattels. 
{Title  as  iefore.) 
Ulster  County,  m.  ; 

William  Webb,  of  said  county,  being  duly  sworn,  says  he  is  the  de- 
fendant in  the  above-entitled  action;  that  on  the  11th  day  of  July, 
1884,  the  chattels  mentioned  in  the  annexed  notice  were  replevied 
herein  and  a  copy  of  the  affidavit,  requisition  and  undertaking  served 
upon  said  defendant;  that  the  defendant  does  not  except  to  the  plain- 
tifE's  sureties  herein;  that  the  deponent  is  lawfully  entitled  to  the  pos- 
session of  the  chattels  replevied  herein,  by  virtue  of  an  execution  held 
by  him  against  one  Cornelius  J.  Townsend,  for  the  sum  of  1800;  that 
Cornelius  J.  Townsend  is  the  owner  of  the  said  chattels,  and  the  said 
defendant  is  entitled  to  the  possession  by  virtue  of  the  execution  so 
held,  as  aforesaid. 

[Jurat.)  William  Webb. 

Form  for  Undertaking  hy  Defendant. 
( Title  as  Iefore. ) 

Whereas,  the  plaintiff  in  this  action  has  claimed  the  delivery  to  him 
of  certain  chattels  specified  in  the  affidavit  made  by  William  M.  Hayes, 
one  of  the  plaintiffs  in  this  action,  for  that  purpose,  of  the  alleged 
value  of  $400,  and  has  caused  the  same  to  be  replevied  by  the  coroner 
of  the  county  of  Ulster  pursuant  to  the  statute,  but  the  same  have  not 
yet  been  delivered  to  the  plaintiff;  and,  whereas,  the  defendant  is  de- 
sirous of  having  the  said  chattels  returned  to  him: 

Now,  thei'efore,  we,  Daniel  Bennet,  merchant,  of  the  city  of  Kings- 
ton, Ulster  county,  N.  Y.,  and  Simon  N^aylor,  builder,  of  said  city, 
for  the  procuring  of  such  return,  and  in  consideration  thereof,  do 
hereby  Jointly  and  severally  undertake  and  become  bound  to  saidcoroner 
in  the  sum  of  $800  for  the  delivery  of  said  chattels  to  the  plaintiffs, 
if  delivery  thereof  is  adjudged,  or  if  the  action  abates  in  consequence  of' 
the  defendant's  death,  and  for  the  payment  to  him  of  any  sum  which 
the  judgment  awards  against  the  defendant. 

{Date.)  {Signatures.) 

{Add  justification  and  acknoivledgment.) 
49 
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When  a  defendant  gives  a  bond  and  letakes  possession  he  is  es- 
topped from  denying  that  he  had  possession.  Diossy  v.  Morgan, 
74  N.  Y.  11.  Where,  in  an  action  to  recover  the  vahie  of  chattels, 
the  affidavit  stated  only  their  aggregate  value,  and  the  sheriff  replev- 
ied only  a  part  of  them,  held,  that  the  undertaking  of  the  defend- 
ant should  be  for  the  return  of  the  articles  replevied.  The  plaintiff 
cannot,  by  stating  the  aggregate  value,  compel  the  defendant  to  give 
an  undertaking  for  the  return  of  all  the  chattels  where  only  part 
have  been  replevied  by  the  sheriff.  Wdier  v.  Manne,  3  State  Rep. 
177 ;  affirmed,  4  id.  497 ;  S.  C,  42  Hun,  557  (see  105  N.  Y.  627, 
no  opinion),  holding  further  that  under  section  169S,  where  the  value 
of  separate  articles  has  not  been  stated  in  the  affidavit,  but  a  gross 
value  placed  on  the  whole,  the  entire  value  is  to  be  deemed  that  of 
the  part  replevied,  in  proceedings  to  procure  a  return  thereof  by  de- 
fendant; held,  further,  that  the  recital  in  the  undertaking  that  o\\\j 
part  of  the  chattels  had  been  replevied,  was  not  a  material  error,  for 
whatever  amount  was  replevied  by  the  sheriff,  the  persons  executing 
the  undertaking  would  be  liable  to  plaintiff  in  the  event  of  his  suc- 
cess in  the  action,  and  that  this  was  the  extent  of  their  liability  in 
any  case.  AVhere  defendants'  sureties  failed  to  justify  because  of  a 
stay  of  proceedings  granted  on  an  order  to  show  cause  why  the  un- 
dertaking should  not  be  set  aside,  the  stay  becomes  vacated  when  the 
motion  is  denied,  and  the  defect,  in  justifying,  may  then  be  corrected. 
Corn  Exchange  Banh  v.  Blije,  2  Civ.  Pro.  R.  8.  If  the  defendants 
except  to  the  plaintiffs'  sureties  in  the  replevin  bond,  and  they  fail 
to  justify,  he  is  not  entitled  to  an  order  for  the  delivery  of  the  prop- 
erty before  judgment.     Miller  v.  Miller,  5  Abb.  N.  C.  332. 

§  1705.  The  iustification  of  sureties,  as  prescribed  in  either  of  the  last  two  sec- 
tions, must  take  place,  either  in  the  county  where  the  chattel  was  replevied,  or  in 
the  county  where  one  of  the  sureties  resides.  The  provisions,  regulating  the  jus- 
tification of  bail,  contained  in  article  third  of  title  first  of  chapter  seventh  of  this 
act,  govern,  except  as  otherwise  expressly  prescribed  in  this  article,  with  respect 
to  the  notice  of  justification  of  the  sureties;  the  officer  before  whom  they  must 
justify;  the  substitution  of  new  sureties  or  a  new  undertaking;  the  examination 
and  qualifications  of  the  sureties;  and  the  allowance  of  the  undertaking.  But 
after  the  allowance,  the  undertalcing  and  examination  must  be  delivered  to  the 
sheriff. 

§  1706.  If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor  requires 
the  return  of  the  chattel,  within  the  time  prescribed  for  that  purpose,  or  if  he 
makes  default  in  serving  notice  of  the  justification  of  his  sureties,  or  in  procuring 
the  allowance  of  his  undertaking;  or  if  the  plaintiff,  after  the  defendant  has 
excepted  to  his  sureties,  duly  procures  the  allowance  of  his  undertaking;  the 
slieriff  must,  except  in  the  case  specified  in  section  one  thousand  seven  hundred 
and  nine  of  this  act,  immediately  deliver  the  chattel  to  the  plaintiff.     If  the  plain 
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tiff,  after  tlie  defendant  has  excepted  to  liis  sureties,  make  default  in  serving 
notice  of  justification,  or  in  procuring  tlie  allowance  of  his  undertaking;  or  if  the 
defendant,  after  he  has  required  the  return  of  the  chattel,  duly  procures  the 
allowance  of  his  undertaking;  the  sheriff  must  immediately  deliver  the  chattel  to 
the  defendant.  When  the  chattel  is  delivered  by  the  sheriff  to  either  party,  as 
prescribed  in  this  section,  the  sheriff  ceases  to  be  responsible  for  the  sufficiency 
of  the  sureties  of  either  party;  until  then,  he  is  responsible  for  the  sufficiency  of 
the  sureties  of  the  plaintiff  or  of  the  defendant,  as  the  case  may  be. 

During  the  three  days  sheriff  must  retain  possession.  If  defend- 
ant elects  to  demand  a  return,  sheriff  must  still  retain  possession  until 
defendant's  sureties  justify,  unless  the  sheriff  is  "willing  to  take  the 
risk  of  such  justification.  The  effect  of  defendant's  demand  of  the 
property,  within  three  days,  is  not  to  entitle  defendant  to  the  prop- 
erty, but  to  prevent  a  delivery  to  the  plaintiff.  Graham,  v.  Wells,  18 
How.  376.  The  right  of  the  defendant  to  the  delivery  of  the  property 
to  him  is  dependent  upon  the  justification  of  his  sureties  upon  notice. 
Grant  v.  Booth,  21  How.  354.  After  delivery,  to  plaintiff,  of  the 
goods,  there  seems  to  be  no  provision  for  new  sureties  in  case  of 
insolvency;  Ludeweig  v.  Dunsceith,  2  Law  Bull.  97;  nor  any  pro- 
vision for  the  restitution  of  jiroperty  to  plaintiff  after  its  delivery 
to  defendant.  The  court  will  only  interfere  to  protect  the  property 
from  injury.  Hxint  v.  Mootry,  10  How.  478.  But  ample  provision 
is  made  for  the  amendment  of  an  undertaking  to  retake  chattels  in 
furtherance  of  justice,  and  the  defendant,  in  an  action  of  replevin, 
may  complete  an  undertaking  to  retake  chattels  replevied  by  the 
justification  of  the  sureties  therein,  after  judgment  against  him, 
where  notice  of  justification  was  given  before  judgment,  and  the 
proceedings  on  the  judgment  are  stayed  and  an  appeal  taken 
therefrom.  Corn  Exchange  Bank  v.  Blye,  9  Civ.  Pro.  E.  412. 
A  motion  to  set  aside  the  proceedings  by  reason  of  defective  papers 
is  proper.  The  motion  must  be  made  promptly  and  will  be  denied 
if  not  made  until  after  the  expiration  of  the  three  days  during 
which  the  property  may  be  reclaimed,  or  exception  taken  to  sureties, 
and  after  the  property  has  passed  beyond  the  control  of  plaintiff. 
Etheridge  v.  Oroutt,  12  State  Rep.  372. 

§  1707.  A  sheriff,  who  delivers  to  either  party,  without  the  consent  of  the  other, 
a  chattel  replevied  by  him,  except  as  prescribed  in  the  last  section,  or  by  virtue  of 
an  execution  issued  upon  a  judgment  in  the  action,  forfeits,  to  the  party  aggrieved, 
two  hundred  and  fifty  dollars;  and  is  also  liable  to  him  for  all  damages  which  he 
sustains  thereby. 

§  1708.  Where  the  sheriff  duly  delivers  a  chattel  to  either  party,  as  prescribed 
in  the  last  section  but  one,  he  must,  at  the  same  time,  deliver,  to  the  adverse 
party,  the  undertaking,  received  by  him  from  the  party  to  whom  the  chattel  is 
delivered,  together  with  the  examination  of  the  sureties,  and  the  judge's  allow- 
ance, if  any. 
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§  1709.  At  any  time  before  a  chattel,  wliicli  has  been  replevied,  is  actually 
delivered  to  either  party,  if  a  person,  not  a  party  to  the  action,  claims,  as  against 
the  defendant,  a  right  to  the  possession  thereof,  existing  at  the  time  when  it  was 
replevied,  an  affidavit  may  be  made  and  delivered  to  the  sheriff,  in  his  behalf, 
stating  that  he  makes  such  a  claim;  specifying  the  chattel  or  chattels  to  which  it 
relates,  if  two  or  more  chattels  have  been  replevied,  and  the  claim  relates  only 
to  part  of  them;  and  setting  forth  the  facts  upon  which  his  right  of  possession 
depends.  In  that  case,  the  sheriff  may,  in  his  discretion,  before  he  delivers  the 
chattel  to  the  plaintiff,  serve  upon  the  plaintiff's  attorney  a  copy  of  the  affidavit, 
with  a  notice  that  he  requires  indemnity  against  the  claim.  If  the  indemnity  is 
not  furnished,  within  a  reasonable  time  after  the  plaintiff  becomes  entitled  to  the 
delivery  of  the  chattel,  the  sheriff  may,  in  his  discretion,  deliver  it  to  the  claim- 
ant, without  incurring  any  liability  to  the  plaintiff,  by  reason  of  so  doing. 

Service  of  affidavit  of  title  in  a  third  person  claiming  property 
was  held  good  under  section  216  of  former  Code  when  served  on 
clerk  in  the  office  of  the  officer  having  the  property,  who  was  in 
charge  of  the  office  business.  No  other  demand  is  necessary  to  the 
maintenance  of  an  action  against  an  officer  than  the  service  of  affi- 
davit and  notice  of  claim.  One  having  title  to  and  right  to  possession 
of  property  taken  in  replevin,  who  has  presented  his  claim  in  pursu- 
ance of  law,  may  maintain  an  action  against  the  sheriff  for  a  conver- 
sion of  the  property.  When  the  officer  has  obtained  indemnity  he 
IS  bound  to  keep  the  property  or  deliver  it  to  plaintiff ;  tlie  service 
of  the  notice  of  claim  and  affidavit  si^spends  that  obligation  and 
releases  him  from  it  unless  indemnity  is  given  ;  when  given,  the 
obligation  again  attaches,  and  the  claim  of  the  person  entitled  to 
the  property  is  valid,  the  officer  being  required  to  rely  upon  the 
indemnity.  Manning  v.  Keenan,  73  N.  T.  45.  It  is  unnecessary 
to  call  a  jury  in  such  eases.  Hasklns  v.  Kelly,  1  Abb.  (N.  S.)  63. 
The  delivery  mentioned  in  this  section  is  not  a  formal  but  a  com- 
plete manual  delivery,  so  that  nothing  further  remains  to  be  done. 
Second  Nat.  Bank  v.  Dunn,  63  How.  435.  The  only  way  in  which 
a  third  party  can  assert  his  title  to  goods  taken  bj'  the  sheriff  in 
replevin  is  that  prescribed  in  Edgerton  v.  Boss,  6  Abb.  1 89.  Except 
in  cases  where  the  property  was  not  that  described  in  the  affidavit,  or 
where  it  was  taken  from  the  possession  of  a  person  other  than  the 
defendant  or  his  agent.     King  v.  Orser,  4  Duer,  431. 

Affidavit  of  Claim  by  Third  Person. 
(Title  of  cause.) 
Ulster  County,  ss.: 

Cornehus  J.  Townsend,  of  said  county,  being  duly  sworn,  says: 
That  he  claims,  as  against  the  defendant  herein,  the  right  to  the  pos- 
session of  certain  hereinafter  described  chattels,  such  right  existing  at 
the  time  that  said  chattels  were  in  this  action  replevied  of  the  defend- 
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ant  by  the  sheriff  of  the  county  of  Ulster;  that  this  deponent  is  and 
was,  at  the  time  of  such  taking,  lawfully  entitled  to  the  possession  of 
such  chattels,  which  are  described  as  follows:  {Here  folloiv  with  chat- 
tels claimed);  that  deponent's  right  to  such  possession  arises  from  a 
bill  of  sale  of  the  above-named  chattels,  duly  delivered  and  executed 
by  the  above-named  defendant  to  this  deponent  prior  to  the  replevy 
made  as  aforesaid,  by  the  said  sheriff  of  the  county  of  Ulster,  and 
that  deponent  had  taken  possession  of  said  chattels  under  and  by 
virtue  of  said  bill  of  sale,  delivered  as  aforesaid. 
(Jurat.)  Cornelius  J.  Townsbnd. 

Notice  to  be  Indorsed  on  the  Above. 
To  the  Sheriff  of  the  County  of  Ulster: 

Take  notice  that  I  claim  the  chattels  within  referred  to,  and  de- 
mand that  you  deliver  them  to  me. 

{Date.)  CoENELius  J.  Townsend, 

Kingston,  Ulster  County,  N.  Y. 

§  1710.  A  person,  not  a  party  to  the  action,  'wto  has  served  an  affidavit,  as  pre- 
scribed in  the  last  section,  may  maintain  an  action  against  the  sheriff,  who  has 
delivered  the  chattel  to  the  plaintiff,  to  recover  his  damages,  by  reason  of  the 
taking,  detention  or  delivery  of  the  chattel.  But  the  summons  in  such  an  action 
must  be  issued  within  three  months  after  the  delivery  of  the  chattel  to  the  plain- 
tiff, and  must  be  served  within  three  months  after  it  is  issued.  An  action  cannot 
be  maintained  against  a  sheriff,  by  a  person  so  entitled  to  make  a  claim,  except  as 
prescribed  in  this  section. 

Wheie  an  officer,  by  virtue  of  process  valid  npon  its  face,  but 
void  for  want  of  jurisdiction  in  the  court  issuing  it,  has  levied  upon 
and  taken  possession  of  property  against  another  officer,  who,  by 
virtue  of  process  against  the  owner,  apparently  valid,  has  taken  it 
from  plaintiffs,  the  invalidity  of  the  process  under  which  plaintiff 
acted  may  be  stown,  but  defendant's  process  protects  him,  and  its 
validity  cannot  be  assailed.  Plaintiff's  process  and  his  possession 
under  it  establish  prima  facie  a  right  of  action.  Clearwater  v. 
Brill,  63  N.  Y.  627. 

§  1711.  The  indemnity,  to  be  furnished  to  the  sheriff  by  the  plaintiff,  as  pre- 
scribed in  the  last  section  but  one,  must  consist  of  a  written  undertaking  to  him, 
executed  by  at  least  two  sureties,  to  the  effect  that  they  will  indemnify  him 
against  any  liability  for  damages,  costs  or  expenses,  to  be  incurred  in  an  action 
brought  against  him  by  the  claimant,  or  a  person  deriving  title  from  or  through 
the  claimant,  by  reason  of  the  taking  or  detention  of  the  chattel,  or  its  delivery 
to  the  plaintiff,  not  exceeding  a  sum  to  be  specified  in  the  undertaking,  which 
must  be  at  least  five  hundred  dollars,  and  not  less  than  the  actual  value  of  the 
chattel  claimed,  and  two  hundred  and  fifty  dollars  in  addition  thereto.  Each  of 
the  sureties,  besides  possessing  the  other  qualifications  required  by  law,  must  be 
a  freeholder  or  a  householder  of  the  sheriff's  county.  The  sheriff,  before  deliver- 
ing the  chattel,  may  require  the  persons  offered  as  sureties  to  submit  to  an 
examination,  before  the  officer  who  takes  the  acknowledgment  of  the  undertaking, 
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as  where  persons  are  offered  to  him  as  bail  upon  an  arrest.  The  sureties  are 
eutltled  to  be  substituted  as  defendants  in  an  action,  brougiit  as  prescribed  in  tlie 
last  section,  as  if  the  chattel  had  been  levied  upon  by  virtue  of  an  execution. 

i5  1713.  The  affidavit,  to  be  delivered  to  the  sheriff  in  behalf  of  the  plaintiff, 
with  H,  requisition  to  replevy  a  chattel,  may  be  made  by  the  plaintiff's  agent  or 
attorney,  if  the  material  facts  are  within  his  personal  knowledge;  or  if  the  plain- 
tiff is  not  within  the  county  where  the  attorney  resides,  or  has  his  office,  or  is  not 
capable  of  making  the  affidavit.  The  affidavit,  to  be  delivered  to  the  sheriff, 
either  in  behalf  of  the  defendant,  with  a  notice  that  he  require.s  the  return  of  the 
chattel,  or  in  behalf  of  a  person  not  a  party,  who  makes  a  claim  as  prescribed  in 
section  one  thousand  seven  hundred  and  nine  of  this  act,  may  be  made  by  an 
agent  or  attorney,  if  the  material  facts  are  within  his  personal  knowledge,  or  if 
the  defendant  or  claimant,  as  the  case  may  be,  is  not  within  the  county  where  the 
property  was  replevied,  and  capable  of  making  the  affidavit.  Where  the  affi- 
davit is  made  by  an  attorney  or  agent,  he  must  state  therein  what  allegations,  if 
any,  are  made  upon  his  information  and  belief;  and  he  must  set  forth  therein  the 
grounds  of  his  belief,  as  to  all  matters  not  stated  upon  his  knowledge,  and  the 
reason  why  the  affidavit  is  not  made  by  the  party  or  the  claimant. 

§  1713.  Where  the  sheriff  has  replevied  a,  part  only  of  a  chattel,  or  of  two  or 
more  chattels,  described  in  the  plaintiff's  affidavit,  and  has  served  upon  the  de- 
fendant the  papers  required  upon  such  a  replevin,  the  plaintiff  may,  at  any  time 
before  the  service  of  a  copy  of  the  defendant's  answer,  or  before  judgment  by 
default,  for  want  of  an  appearance  or  pleading,  require  the  same  or  any  other 
sheriff  to  replevy  any  other  part  thereof.  For  that  purpose,  he  must  deliver  to 
the  sheriff  an  affidavit,  containing  the  same  allegations,  and  a  requisition  and 
undertaking,  with  respect  to  the  part  yet  to  be  replevied,  as  if  the  action  was 
brought  to  recover  that  part  only.  Where  a  second  or  subsequent  replevin  is 
made,  as  prescribed  in  this  section,  the  proceedings  are  the  same  as  if  a  former 
replevin  had  not  been  made. 

§  1714.  Where  an  order  of  arrest  is  granted,  as  prescribed  in  title  first  of  chap 
ter  seventh  of  this  act,  the  plaintiff's  right  to  a  replevin  is  subject  to  the  follow- 
ing regulations: 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the  order,  a  subsequent 
replevin  cannot  be  made  of  a  chattel,  with  respect  to  which  the  order  was  granted. 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent  replevin  of  a  chattel, 
with  respect  to  which  the  order  was  granted,  supersedes  the  order. 

An  order  of  arrest  should,  on  its  face,  disclose  the  grounds  for  the 
authority  for  the  arrest  and  tlie  specific  character  of  the  bail  to  be 
exacted,  but  omission  to  do  so  does  not  render  the  officer  liable. 
Josuez  V.  Murphy,  6  Daly,  324.  An  order  of  arrest  may  be  granted, 
if  defendant  has  disposed  of  the  property,  even  though  without  in- 
tent to  defeat  the  particular  remedy.  Thompson  v.  Strauss,  16 
Week.  Dig.  503.  An  order  of  arrest  will  not  be  vacated  merely 
because  plaintiff  has  no  cause  of  action  as  to  part  of  the  property 
for  the  removal  or  concealment  of  which  the  order  was  granted ; 
Barnett  v.  Selling,  70  N.  Y.  492 ;  and  the  obtaining  possession  of  a 
portion  of  the  property  claimed  is  no  waiver  by  plaintiff  of  the 
right  to  arrest  defendant.      TrKcy  v.  Veeder,  35  How.  209  ;  Ziiin  v. 
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Ritierman,  2  Abb.  (N.  S.)  261.  See,  Wright  v.  Fuld,  64  How.  117, 
for  instance,  where  order  of  arrest  was  vacated  because  complaint 
did  not  allege  sufScient  facts.  In  Cooh  v.  Freudenthal,  80  N.  Y. 
202,  the  liability  of  sureties  on  an  undertaking  given  on  an  order  of 
arrest  in  replevin  is  fully  considered,  as  is  also  the  effect  of  the  order 
of  arrest  in  case  of  final  judgment. 

§  1715.  The  sheriff  must,  within  twenty  days  aftei  he  has  delivered  a  chattel 
replevied  by  him,  to  the  party  entitled  to  the  possession  thereof,  or  to  a  third 
person,  as  prescribed  in  this  article,  file  with  the  clerk  the  plaintiff's  affidavit,  and 
the  accompanying  requisition,  with  a  return,  stating  in  what  manner  he  has  exe- 
cuted the  latter.  If  he  has  omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or 
more  chattels,  described  in  the  affidavit,  the  return  must  state  the  cause  of  the 
omission. 

§  1716.  If  the  sheriff  fails  to  comply  with  the  last  section,  either  party  may  re- 
quire him  so  to  do,  within  ten  days  after  service  of  a  notice  to  that  effect,  or  to 
show  cause,  at  a  term  of  the  court  designated  in  the  notice,  why  he  should  not 
be  punished  for  a  contempt  of  the  court.  The  notice  may  be  served  at  any  time 
before  final  judgment,  except  that  it  cannot  be  served  on  the  part  of  the  defend- 
ant, before  answer.  An  omission  to  comply  with  such  a  notice  is  punishable  as  a 
contempt  of  the  court. 

§  1717.  The  plaintiff's  affidavit,  with  the  accompanying  requisition,  and  the  re- 
turn of  the  sheriff,  must  be  made  a  part  of  the  judgment-roll  in  the  action;  and 
a  copy  of  each  of  them  must  be  furnished  to  the  court,  or  the  referee,  upon  the 
trial  of  an  issue  of  fact,  with  a  copy  of  the  summons  and  of  the  pleadings. 

§  1718.  The  plaintiff  may  proceed  in  the  action,  and  recover  therein  the  chattel, 
or  its  value,  although  he  has  not  required  the  sheriff  to  replevy  it,  or  the  sheriff 
has  not  been  able  to  replevy  it. 

§  1719.  Where  part  only  of  two  or  more  distinct  chattels,  specified  in  the  com- 
plaint, has  been  replevied,  the  plaintiff's  attorney  may,  with  or  before  the  notice  of 
trial,  serve  upon  the  defendant's  attorney  a  notice,  that  he  abandons  so  much  of  his 
claim,  as  relates  to  those  which  have  not  been  replevied;  and  thenceforth  the  pro- 
ceedings are  the  same,  as  if  the  action  had  been  brought  to  recover  only  the  chat- 
tels which  have  been  replevied.  A  copy  of  the  notice  must  be  furnished  to  the 
court,  or  to  the  referee,  upon  the  trial  of  an  issue  of  fact,  with  a  copy  of  the  sum- 
mons and  of  the  pleadings. 

g  1720.  An  allegation,  in  a,  pleading  interposed  by  either  party,  to  the  effect 
that  the  party  pleading,  or  a  third  person,  was,  at  the  time  when  the  action 
was  commenced,  or  the  chattel  was  replevied,  as  the  case  may  be,  the  owner 
of  the  chattel,  or  that  it  was  then  his  property,  is  a  sufficient  statement  of 
title,  unless  the  right  of  action  or  defense  rests  upon  a  right  of  possession, 
by  virtue  of  a  special  property;  in  which  case,  the  pleading  must  set  forth 
the  facts,  upon  which  the  special  property  depends,  so  as  to  show,  that  at  the 
time  when  the  action  was  commenced,  or  the  chattel  was  replevied,  as  the 
case  may  be,  the  party  pleading,  or  the  third  person,  was  entitled  to  the  pos- 
session of  the  chattel. 

g  1721.  Where  the  complaint  contains  a  sufficient  statement  of  the  plain- 
tiff's title,  a  general  allegation,  that  the  defendant  wrongfully  took  the  chattel, 
is  sufficient,  without  setting  forth  tlie  facts,  showing  that  tlie  talsiing  was  wrong- 
ful.    Where  the  taking  of  the  chattel  is  not   complained  of,   but  the  action  is 
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founded  upon  its  wrongful  detention,   the  complaint  must  set  fortli  the  facts,, 
showing  that  the  detention  was  wrongful. 

The  following  note  to  the  two  last  sections  is  given  by  the  codi- 
iiers. 

Note. — The  Code  of  Procedure  contained  no  provision  specially  relating  to  the  plead- 
ings in  replevin,  except  the  direction,  in  section  166,  respecting  the  form  of  the  answer 
when  the  property  was  distrained,  the  suhstance  of  which  will  be  found  in  section  1724, 
post.  The  adaptation  of  the  general  provisions  of  the  Code  of  Civil  Procedure/  concerning 
pleadings,  to  the  principles  of  the  common  law  relating  to  pleading  in  replevin  and  detinue, 
and  to  the  provisions  of  the  R.  S.  on  the  same  subject  gave  rise  to  many  doubtful  ques- 
tions, and  consequently  to  much  embarrassment  and  conflict  of  opinion.  A  few  sections 
have  accordingly  been  prepared  expressly  for  the  purpose  of  settling  the  most  important 
of  these  questions.  This  section  which  is  the  first  of  the  series  commences  with  a  provision- 
substantially  to  the  effect  that  an  allegation  of  property  in  a  party  or  a  third  person  is  an 
allegation  of  fact.  This  is  in  accordance  with  the  rule  prevailing  under  the  former  system, 
which  went  so  far  as  to  require  affirmatively  such  an  allegation  in  all  cases.  It  has  even 
been  held  that  an  averment  that  the  defendant  took  out  of  the  plaintiff's  possession  goods 
to  the  possession  of  which  the  plaintiff  was  lawfully  entitled  was  insufficient.  Pattison  v. 
AdamSf  7  Hill,  126;  £ond  v.  Mitchell^  3  Barb.  304.  In  various  adjudications  under  the- 
Code  of  Procedure  it  has  been  held  that  a  general  allegation  of  property  was  an  issuable 
allegation  of  fact.  Vogel  v.  Babcoek,  1  Abb.  Pr.  1Y6;  Hunter  v.  Hudson  R.  I.  d  M.  Co., 
20  Barb.  493;  Davis  v.  Ho^ock,  6  Duer,  254;  ^rnvmons  v.  Lyofis,  3  J.  &  S.  554;  Tell  v.- 
BeT/e?',  38  N.  Y.  161.  But  where  the  party  is  an  officer  or  other  person  having  only  a  special 
property  in  the  goods,  an  allegation  that  he  is  the  owner  would  conflict  with  the  modern 
principles  of  pleading  and  would  prevent  him  from  making  the  proper  verification,  but 
^  cems  that  the  former  rule  allowed  no  exception  even  in  such  a  case.  Fandenburgh  v. 
Vdft  I'alhenhurgh,  8  Barb.  217.  Accordingly  this  section  qualifies  the  permission  to  plead 
in  this  general  form  by  inserting  such  an  exception. 

The  holding  in  Scofield  v.  Whitelegge,  49  N.  Y.  259,  supra, 
relates  to  the  allegations  as  to  the  taking  the  property,  and  also  the 
demand,  and  hence  is  pertinent  to  sections  1720  and  1721,  and  they 
are,  therefore,' considered  together.  It  is  there  held  that  the  com- 
plaint must  show  a  right  of  property  and  of  possession  in  plaintifE. 
An  allegation  of  wrongful  detention  is  not  sufficient.  The  latter  is  a 
conclusion  of  law,  the  former  of  the  facts  upon  which  it  is  based.  Tlie 
facts  must  be  pleaded,  and  without  them  the  conclusion  of  law  is  an 
immaterial  statement.  An  omission  to  allege  these  facts  in  the 
complaint  is  not  cured  by  an  averment  in  the  answer  denying 
ownership  in  the  plaintiff.  Where  the  plaintiff's  case  depends 
upon  a  wrongful  detention  without  a  wrongful  taking,  an  averment 
in  tlie  complaint  of  a  demand  and  refusal  is  necessary.  The  case  of 
Levin  V.  Russell,  42  N.  Y.  251,  is  then  distingnished  and  explained 
0)1  the  ground  that  in  that  case  there  was  no  motion  to  dismiss  the 
complaint  for  its  insufficiency,  and  proof  was  made  at  the  trial,  witli- 
iiut  ohjection,  of  the  facts,  and  further  that  the  complaint  there 
allei2;cd  that  the  property  was  that  of  the  plaintiff,  although  it  is 
said  tliat  fact  does  not  appear  in  the  case  as  reported.     In  that  case, 
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as  appears  iu  opinion  of  Grover,  J.,  the  complaint  alleged  that 
"  defendant  had  become  possessed  of,  and  wrongfully  withheld  from 
the  plaintifE  the  following  goods,  etc.,  describing  them,  and  con- 
cluded with  a  demand  of  judgment  for  their  delivery  to  plaintiff, 
and  for  damages  for  their  detention."  It  is  held  that  the  complaint 
contains  all  the  allegations  necessary  to  maintain  the  action,  and  that 
tlie  judgment  rendered  was  in  accordance  with  the  complaint.  There 
was  proof  given  showing  a  demand  and  refusal.  These  cases  were 
followed  by  Fan  Der  llinden  v.  Elsas,  36  Super.  Ct.  66,  holding 
(1873)  that,  in  an  action  for  the  claim  and  delivery  of  personal  prop- 
erty, the  allegation  "that  the  defendants  have  become  possessed  of, 
and  wrongfully  detain  from  the  plaintiff  the  following  goods  and 
chattels  of  the  plaintiff,"  describing  them,  is  sufBcient  to  allege  that 
the  ownership  of  the  property  was  in  the  plaintiff',  under  the  decis- 
ion of  the  Court  of  Appeals  in  Levin  v.  Russell,  42  N".  Y.  251, 
referred  to  and  approved  in  the  opinion  of  the  court  in  Scofield  v. 

Whitelegge,  49   N.   Y.   259,  and,  therefore,  should  be  sustained  on 
demurrer. 

In  I'reat  v.  Hathorn,  3  Hun,  646  (1875),  it  was  held  that,  where 
property  came  rightfully  into  the  possession  of  the  defendants,  to 
maintain  replevin  for  a  wrongful  detention,  a  demand  and  refiisa. 
must  be  sliown,  and  it  is  said,  that  it  seems  to  be  held  in  Scofield  v, 

Whitelegge,  that  they  must  also  be  averred,  but,  further,  that  the 
case  does  not  fall  within  that  decision,  because  here  was  a  distinct 
averment  of  ownership,  and  because  no  question  was  made  upon  tiie 
trial  as  to  the  sufficiency  of  the  complaint,  and  there  was  distinct 
proof  given  by  plaintiff  of  a  demand  before  suit  brought,  and  a  re- 
fusal by  defendant,  the  defendant  putting  himself  upon  his  lien- 
The  court  there  says :  "  That  brings  the  case  within  Levin  v.  Mus- 
sell,  which  was  not  intended  to  be  overruled  by  Scofield  v.  Whitelegge.''^ 
In  Chapin  v.  Merchants'  National  Bank,  31  Hun,  529,  it  is  held, 
that  it  is  not  necessary,  under  section  1721,  to  allege,  in  the  com- 
plaint, any  facts  showing  the  detention  to  be  unlawful,  and  a  demur- 
rer interposed  on  that  ground  was  overruled ;  the  court  holds  that 
Scofield  V.  Whitelegge  is  entirely  different,  the  complaint  did  not  al- 
lege ownership  by  plaintiff,  or  demand  by  him,  or  refusal  by  defend- 
ant, and  the  opinion  of  the  court  and  reference  to  the  printed  papers 
in  Levin  v.  Russell  show  that  if  there  had  been  an  allegation  of 
plaintiff's  ownership,  and  of  a  demand  and  refusal,  the  case  would 
have  stood  very  differently.  Pomeroy  on  Remedies,  §  550, 
criticises  the  interpretation  of  the  complaint  in  Scofield  v.  Whitelegge., 
50 
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as  technical.  That  case  is  cited  in  Tooker  v.  Arnoux,  76  N".  T.  401 ; 
Tdlcoit  V.  Belding,  36  Super.  Ct.  84 ;  Garden  v.  Scoville,  1  How. 
(N.  S.)  272 ;  Morrison  v.  Lewis,  39  Super.  Ct.  178 ;  Hopkins  v. 
Dandron,  52  id.  529.  In  Siedenhach  v.  Riley,  36  Hun,  211,  it  is 
held,  that  an  averment  in  a  complaint,  that  the  defendant  unlaw- 
fully detains  the  plaintiffs  property,  is  made  out  by  proof  of  a 
demand.  It  is  never  necessary  to  plead  the  evidence.  The  com- 
plaint in  an  action  alleged  plaintiff  had  been,  and  then  was,  the 
owner  of  certain  personal  property ;  that  the  same  came  into  defend- 
ant's possession;  that  plaintiff  had  reqiiested  defendant  to  retain  it; 
that  defendant  had  refused  and  converted  it  to  his  own  use;  held 
good.     31  Hun,  529,  supra. 

The  complaint  mnst  contain  a  direct  averment  of  ownership  in 
plaintiff ;  allegations  of  evidence  of  sucli  ownership  are  not  sufficient. 
1  How.  (N.  S.)  272,  supra.  It  is  questioned  in  Davenport,  etc.,  Co. 
V.  Taussig,  31  Hun,  563,  whether  section  1721  applies  to  any  other 
cases  than  those  involving  the  detention  of  a  chattel  co  nomine,  when 
the  possession  thereof  has  been  improperly  usurped  by  defendant 
and  not  procured  by  a  sale  fraudulentlj^  induced.  An  averment, 
etc.,  "  were  the  goods  of  the  plaintiff,"  is  sufficient ;  an  averment  of 
demand  and  refusal  is  not  necessary  where  tlie  action  is  for  a  wrong- 
ful taking  as  well  as  for  a  wrongful  detention.  An  averment  that 
the  property  is  wrongfully  detained  is  sufficient.  Simmons  v.  Lyons, 
35  Super.  Ct.  554;  affirmed,  55  N.  Y.  671.  Where  the  plaintiff's 
case  depends  upon  a  wrongful  detention,  without  a  wrongful  taking, 
an  averment  in  the  complaint  of  demand  and  refusal  is  necessary. 
Sluyter  v.  Williams,  37  How.  109;  Pierce  v.  Van  Dyke,  6  Hill, 
613. 

But  a  complaint  which  merely  alleges  that  the  "  defendant  became 
possessed  of  the  chattels,"  should  aver  a  demand.  Cochrane.  Gott- 
wald,  40  Super.  Ct.  442.  An  allegation  that  the  plaintiff  was  the  owner 
and  entitled  to  the  immediate  possession  of  goods,  was  held  to  be 
an  allegation  of  fact.  Walter  v.  Lockwood,  23  Barb.  228  ;  Davis 
V.  Hoppock,  6  Duer,  254.  No  distinctive  form  of  compLiint  is  de- 
scribed in  the  action  for  claim  and  delivery  of  personal  property, 
other  than  the  general  requirements  of  all  pleadings  under  the  Code. 
Western  R.  R.  Co.  v.Bayne,  75  N.  Y.  1.  A  complaint  alleging 
that  plaintiff  is  the  owner  and  entitled  to  the  immediate  possession  of 
property  of  a  specified  value ;  that  the  defendant  became  possessed 
thereof  wrongfully ;  that  plaintiff  demanded  a  delivery  thereof  to 
him,  which  was  refused  ;  that  the  defendant  converted  the  same  to 
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his  own  use,  and  praying  for  a  delivery  of  the  property,  with  a 
specified  amount  of  damages  for  its  detention,  permits  an  action  for 
claim  and  delivery  under  the  Code.  Banfield  v.  Haeger,  45  Super. 
Ct.  428.  The  complaint  must  allege  a  general  or  specinl  ownership 
in  plaintiff.  Scofield  v.  Whitelegge,  49  N.  Y.  259.  A  statement  that 
plaintiff  converted  the  property  is  unnecessary,  but  does  not  affect 
the  complaint.  Yogel  v.  Babcock,  1  Abb.  1Y6.  Where  the  com- 
plaint claimed  only  a  part  of  the  property  mentioned  in  the  comphnnt 
and  requisition,  it  appearing  that  the  other  part  had  been  taken  from 
the  defendant  by  an  attaching  creditor  before  summons  served,  held 
good.     Kerrigan  v.  Ray,  10  How.  213. 

The  allegation  in  the  complaint  that  the  defendant  has  become 
possessed  of,  by  forcibly  taking  from  plaintiffs  and  wrongfully  detains 
from  the  plaintiffs,  the  following  goods  and  chattels  of  the  plaintiffs, 
sufficiently  states  ownership  in  the  plaintiffs.  Yan  Derniinden  v. 
Elsas,  35  Super.  Ct.  QQ.  It  is  not  sufficient  to  allege  that  plaintiff  is 
entitled  to  the  possession  of  the  goods  and  that  they  are  his  property 
by  virtue  of  attachments  duly  issued  by  a  justice  of  the  peace  and 
delivered  to  plaintiff  to  be  executed.  Yandenburgh  v.  Yan  Yalh- 
enburgh,  8  Barb.  217 ;  Bond  v.  Mitchell,  3  id.  304.  It  is  sufficient 
if  the  complaint  contains  a  Substantial  averment  of  plaintiff's  owner-; 
ship  without  setting  forth  the  facts.  Barclay  w.  QuicTcsilver,  etc.. 
Co.,  6  Lans.  25  ;  Heine  v.  Anderson,  2  Ducr,  818.  Where,  in  the 
complaint  and  upon  the  trial,  plaintiff  claims  as  sole  owner,  he  must 
stand  or  fall  upon  that  and  cannot  fall  back  upon  an  alleged  lien. 
Hudson  V.  Sioan,  83  1^.  Y.  552.  Nor  can  a  plaintiff  so  frame  his 
complaint  that  if  he  fails  to  recover  possession  of  the  property  he 
can  recover  damages  for  its  conversion.  Seymour  v.  Yan  Curen.  18 
How.  94  ;  Maxwell  v.  Farnami,  7  id.  236.  The  complaint  should 
show  a  wrongful  taking  and  that  defendant  took  the  property  and 
unjustly  detained  it.  Ohilds  v.  Hart,  7  Barb.  370 ;  Simser  v.  Cowan, 
56  id.  395  ;  Till  v.  Beyer,  38  N.  T.  161.  The  usual  form  is  to 
charge  that  defendant  converted  the  property  to  his  own  use.  Decker 
V.  Mathews,  12  N.  Y.  313.  Such  an  averment  is  proper  in  case  of 
wrongful  taking  or  wrongful  withholding.  Berney  v.  Drexel,  63 
How.  471.  A  lessor,  suing  under  a  clause  in  a  lease  of  chattels  giv- 
ino-  him  the  right  to  possession  if  he  deems  himself  unsafe,  must  so 
allege.     Hathaway  v.  Qidmhy,  1  T.  &  C.  386. 

A  complaint  in  replevin  to  recover  a  thing  exchanged  on  an  alle- 
gation of  fraud,  inducing  the  exchange,  is  not  demurrable  because  it 
avers  a  warranty  of  soundness.     Devlin  v.   Stohl,   2  Civ.  Pro.  R. 
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222.  In  an  action  of  replevin  for  property  alleged  to  have  been  ob- 
tained by  fraud  of  one  defendant,  and  afterward  transferred  by  him 
by  a  general  assignment,  for  benefit  of  creditors,  to  the  other  defend- 
ants, held^  that  the  allegation  of  transfer  was  not  an  admission  of 
title  in  such  defendant.  Rome  v.  McGovern,  9  Daly,  60.  Deter- 
mining whether  or  not  an  action  is  replevin,  the  ]irayer  for  relief 
muy  be  considered.  Thompson  v.  Strauss,  29  Hun,  2.56  ;  Spaulding 
V.  Spaulding,  3  How.  297 ;  Bows  v.  Green,  id.  377. 

§  1722.  Where  the  plaintiif  recovers  a  chattel  which  was  injured,  or  otherwise 
depreciated  in  value,  while  it  was  in  the  possession  or  under  the  control  of  the  de- 
fendant, under  such  circumstances,  that  the  plaintiff  might  recover  damages  for 
the  injury  or  depreciation,  in  an  action  brought  against  the  defendant  therefor, 
he  may  recover  the  same  damages,  in  an  action  brought  as  prescribed  in  this  arti- 
cle. In  that  case,  he  must  set  forth  the  facts  in  his  complaint,  and  demand  judg- 
ment for  damages  accordingly. 

See  Brewster  v.  SUliman,  38  N.  Y.  423 ;  Allen  v.  Fox,  51  id. 
562;  Guaranty  and  Indemnity  Co.  v.  Flynn,  55  id.  653;  Schoom- 
Tcer  V.  Kelly,  42  Hun,  299. 

§  1723.  The  defendant  may  by  answer  defend,  on  the  ground  that  a  third  per- 
son was  entitled  to  the  chattel,  without  connecting  himself  with  the  latter's  title. 

The  codifiers  say  as  to  this  section :  "  This  section  settles  a  ques- 
tion which,  when  it  was  drafted,  was  doubtful,  in  accordance  with 
Ingraham  v.  Hammond,  1  Hill,  353.  Contra,  Rogers  v.  Arnold, 
12  Wend.  30.  Since  then  the  Court  of  Appeals  has  apparently 
ruled  otherwise  in  Stowell  v.  Otis,  71  N.  Y.  36.  The  latter  case,  so 
far  as  it  conflicts  with  this  section,  will  be  of  course  superseded." 
Where  an  action  to  recover  a  chattel  is  based  solely  upon  the  wrong- 
ful detention,  a  general  denial  puts  in  issue,  as  well  plaintiff's  prop- 
erty in  the  chattel  as  the  wrongful  detention,  and  defendant,  under 
such  a  plea,  may  show  title  in  a  stranger,  although  he  does  not  con- 
nect himself  with  such  title.  Where  an  answer,  after  sufficiently 
admitting  or  denying  certain  allegations  of  the  complaint,  denies 
each  and  every  allegation  not  herein  admitted  or  denied,  this  is  a 
good  general  denial.  There  is  nothing  in  Stowell  v.  Otis,  71  N.  Y. 
36,  in  conflict  with  these  views,  but  that  case  is  an  authority  there- 
for. Grijin  V.  Z.  /.  R.  R.  Co.,  101  N.  Y.  348.  A  general  denial 
in  defendant's  answer  to  a  complaint  in  replevin  put  in  issue  plain- 
tiffs allegation  of  title.     Crane  v.  Crane,  26  Week.  Dig.  102. 

Other  defenses. —  Under  an  answer  justifying  seizure  of  property 
under  a  valid  execution,  and  averring  defendant's  right  to  take,  hold  ■ 
and  sell  the  same  under  such  process,  defendant  may  show  that  the 
judgment  on  which  it  was  issued  was  rendered  on  a  demand  for  tlie 
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purchase-price  of  exempt  property,  althougli  it  was  not  so  alleged  in 
the  answer.  Kraft  v.  Collins,  13  Week.  Dig.  189.  Where  the 
answer  denied  plaintiff's  title,  and  alleged  that  the  property  was  de- 
posited by  him  with  defendant  to  secure  the  payment  of  moneys 
loaned  to  him,  which  were  still  due;  held,  that  no  part  of  the  an- 
swer could  be  stricken  out  as  irrelevant.  Townsend  v.  Piatt,  3-, 
Abb.  325.  Part  ownership  of  a  chattel  is  a  good  defense  to  an 
action  of  replevin.  Hudson  v.  Swan,  83  JST.  Y.  552.  Where  the 
property  has  been  taken  from  the  defendant  and  delivered  to  the 
plaintiff,  and  judgment  is  finally  entered  in  favor  of  the  defendant, 
and  a  return  of  the  property  to  him  is  directed,  no  damages  for  the 
taking  and  withholding  of  the  property  so  seized  can  be  recovered 
by  him  in  such  action  unless  a  claim  therefor  has  been  set  up  in  his 
answer.  Whitcomh  v.  Hoffman,  14  Hun,  335.  This  section  does 
not  apply  to  an  action  in  the  District  Court  of  the  city  of  New 
York;  such  defense  is  not  available  therein.  Carswell  v.  Alden,  12 
Civ.  Pro.  E.  137,  citing  Stowell  v.  Alden,  Yl  N.  Y.  36. 

Evidence.  —  Plaintiff's  evidence  that  defendant,  at  the  time  of 
purchasing  goods  from  him  on  credit,  represented  that  his  business 
was  in  excellent  condition  ;  that  he  was  doing  an  excellent  business; 
making  money ;  capital  his  own,  and  that  he  did  not  owe  any  of  it. 
Held,  to  support  the  allegation  of  the  complaint,  that  defendant 
reputed  himself  to  be  solvent  and  able  to  pay  his  debts.  Roome  v. 
McGovern,  9  Daly,  60.  In  replevin  defendant's  counsel,  in  opening, 
proposed  to  show  fraud  in  the  contract  with  the  defendant,  by  which 
plaintiff  acquired  such  right  as  he  had  to  the  property.  Held,  error 
to  exclude  this  evidence  and  direct  a  verdict  for  defendant.  Sutler 
\.  Reynolds,  3  T.  &  C.  241.  Defendant  being  constable,  taking 
the  property  of  plaintiff  under  a  requisition  in  replevin  against  a 
third  person,  held,  in  an  action  to  recover  it,  that  the  requisition  has 
no  protection,  and  evidence  of  the  proceedings  and  result  in  the  ac- 
tion in  which  it  was  issued  was  immaterial.  Sheffield  v.  Clarh,  12 
Week.  Dig.  226.  It  seems  that  in  replevin  failure  of  proof  by  plain- 
tiff, as  to  damages  sustained  by  detention,  or  as  to  value  of  property, 
is  not  ground  for  dismissal  of  complaint.  Banfield  v.  Haeger,  7 
Abb.  N.  C.  318.  Where  plaintiff  sued  to  recover  two  cars  which 
he  claimed  as  property  of  the  railroad  of  which  he  was  receiver,  and 
on  the  trial,  under  a  general  denial,  defendant  offered  to  prove  that 
it  had  title  from  a  railroad  owning  the  cars  previous  to  their  being 
sold  to  plaintiff's  railroad,  and  also  offered  to  prove  title  in  a  railroad 
from  which   defendant   leased  them,   both   of  which   offers   were 
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excluded   as  not  set  up  in  the  answer,  held,  such  exclusion  was 
error.     Oriffin  v.  L.  1.  R.  R.  Co.,  1  State  Rep.  56. 

In  an  action  to  replevy  certain  personal  property  where  the  answer 
admitted  the  possession,  but  denied  its  wrongful  character  without 
setting  up  any  affirmative  defense,  defendant  was  permitted  to  prove 
the  property  was  taken  by  him  under  a  tax  warrant  delivered  to 
him  as  marshal.  Held,  that  there  was  error,  as  the  evidence  was 
new  matter,  by  way  of  justification,  and  was  required  to  be  pleaded 
in  order  to  be  proved  ;  that  defendant's  remedy  was  by  motion  for 
leave  to  amend  his  answer,  and  not  by  application  to  conform  the 
pleadings  to  the  facts  proved.  American  Tool  Co.  v.  Smith,  24 
Week.  Dig.  228.  In  replevin  parol  evidence  of  an  agreement  made, 
orunderstandinghad,  after  a  vendee  had  executed  his  note  and  taken 
possession  of  a  bill  of  sale  for  goods,  that  title  and  possession  should 
remain  in  possession  of  the  vendor,  until  the  price  should  be  paid  or 
secured,  is  admissible.  Keeney  v.  Swan,  2  State  Rep.  214 ;  S.  C, 
24  Week.  Dig.  454. 

g  1724.  Wliere  tte  defense  is,  that  a  chattel,  to  recover  which  the  action  is 
brought,  was  distrained  doing  damage,  an  allegation  that  the  defendant,  or 
the  person  by  whose  command  he  acted,  was  then  lawfully  possessed  of  the 
real  property,  and  that  the  chattel  was  distrained,  while  it  was  doing  damage 
thereupon,  is  suflSoient,  without  setting  forth  the  title  to  the  real  property. 

§  1725.  Where  a  chattel  has  been  replevied  and  delivered  to  the  plaintiff,  or  to 
a  person  not  a  party  to  the  action  as  prescribed  in  the  foregoing  section  of  this 
article,  the  defendant's  attorney  may,  within  the  time  allowed  to  him  for  service 
of  a  notice  of  trial,  serve  upon  the  plaintiff's  attorney  a  notice  that  the  defendant 
demands  judgment  for  the  return  of  the  chattel,  or  for  its  value,  either  with  or 
without  damages  for  the  detention  thereof.  Upon  the  trial  a  copy  of  such  a  notice 
must  be  furnished  to  the  court  or  referee,  with  a  copy  of  the  summons  and  of  the 
pleadings. 

If  the  answer  is  a  general  denial,  and  thus  puts  in  issue  plaintiff's 
title  and  the  detention  of  the  property,  it  is  equivalent  to  a  demand 
by  defendant  that  the  return  of  the  property  be  adjudged  to  liim, 
or  the  value  of  it,  if  delivery  cannot  be  had  ;  and  as  it  thus  appears 
that  a  demand  by  plaintiff  would  have  been  only  an  idle  formality 
proof  of  demand  is  not  necessary.  Knapp  v.  Schneider,  10  Daly, 
218.  Where,  in  replevin,  the  property  has  been  taken  from  de- 
fendant and  delivered  to  plaintiff,  and  judgment  is  finalty  entered 
in  favor  of  defendant,  and  a  retm-n  of  the  property  to  liim  directed, 
no  damages  for  the  taking  and  withholding  of  snch  property-  can  be 
had  in  the  action,  unless  a  claim  therefor  was  set  up  in  the  answer. 
Whitcomh  v.  Hoffman,  14  Hnn,  335. 
§  1726.  The  verdict,  report  or  decision  must  fix  the  damages,  if  any,  of  the  pre- 
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vailing  party.  Wliere  it  awards  to  the  plaintiff  a  chattel,  which  has  not  been 
replevied,  or  where  it  awards  to  the  prevailing  party  a  chattel  which  has  been 
replevied,  and  afterward  delivered  by  the  sheriff  to  the  unsuccessful  party,  or  to 
a  person  not  a  party,  it  must  also,  except  in  a  case  specified  in  the  next  section, 
fix  the  value  of  the  chattel  at  the  time  of  the  trial. 

Where  the  property  has  not  been  delivered  the  jury  should 
assess  its  value  with  damages  for  its  detention.  Phillips  v.  2R-1- 
ville,  10  Hun,  211.  The  value  at  the  time  of  the  trial  is  the  real 
subject  of  inquiry  and  the  proper  subject  of  proof  ;  such  value  is 
the  substitute  for  the  property  if  not  delivered ;  damages  fur  the 
loss  of  use  or  depreciation  are  included  in  damages  for  the  deten- 
tion. Brewster  v.  Silliman,  38  N.  Y.  423.  It  is  a  good  verdict  to 
find  for  "  plaintiff  for  the  full  value  of  the  goods  not  returned  and 
assessing  their  value  at  the  sum  of  $1,164.37."  This  is  a  verdict  in 
favor  of  tlie  plaintiff,  assessing  the  value  of  the  merchandise  at  (he 
sum  named.  Lewisohn  v.  Apple,  7  State  Rep.  223.  Where  re- 
plevin was  brought  for  promissory  notes,  not  enforceable  because  not 
properly  executed,  their  value  was  held  to  be  nominal,  and  the  Irial 
court  erred  in  directing  their  value  to  be  assessed  at  the  amount 
appearing  to  be  due  upon  their  face  instead  of  at  a  nominal  sum. 
Davis  Machine  Co.  v.  Bert,  105  N".  Y.  59.  The  successful  party 
.  is  entitled  to  the  value  at  the  time  of  trial,  and  not  at  any  interme- 
diate time  between  taking  and  trial.  If  the  value  has  been  impaired 
during  the  detention  it  should  be  included  in  the  damages.  In  t'.ie 
absence  of  proof  to  the  contrary,  damages  are  presumed  to  be  the 
interest  during  time  of  wrongful  deprivation.  N.  Y.  Guaranty  Co. 
V.  Flynn,  55  N.  Y.  653.  Where  either  the  goods  are  not  taken  by 
plaintiff,  or  defendant  reclaims  them,  the  jury  should  find  the  value 
at  the  time  of  the  verdict,  and  its  depreciation  from  any  causes 
proved  by  the  evidence.  Interest  should  be  allowed  on  the  whole 
amount.     Young  v.  Willett,  8  Bosw.  486. 

Where  the  jury  find  a  verdict  for  the  plaintiff,  but  award  no  dam- 
ages for  the  detention,  the  court  may  supply  the  omission  by  insert- 
ing nominal  damages.  Von  Sohoening  v.  Buchanan,  23  How.  44. 
In  an  action  to  recover  possession  of  personal  property,  the  jury 
found  as  follows:  "A  verdict  for  the  plaintiff,  and  assess  the  value 
of  the  goods  when  taken  at  the  sum  of  $3,090.90,  and  the  depreci- 
ation of  the  goods  since  taken  at  the  sum  of  $650.50."  There  was 
a  conflict  of  evidence  as  to  the  quantity  of  goods  taken  ;  plaintiff 
entered  judgment  for  the  recovery  of  the  "  property  described  in 
the  complaint,  $650.50  damages,  and  in  case  a  return,  etc.,  cannot 
be  had,  for  $3,090.90,  the  value  of  said  property  at  the  time  of  the 
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taking,"  etc.  Held^  that  the  judgment  was  in  conformity  with  the 
verdict ;  that  the  verdict  was  general  and  settled  every  issue  in 
plaintiff's  favor ;  that  it  was  in  form  correct,  and  that  if  thure  was 
any  doubt  on  the  subject  the  point  should  have  been  made  when  the 
verdict  was  received.     Soria  v.  Davidson,  23  Week.  Dig.  322. 

In  an  action  to  recover  possession  of  a  team  of  mules  and  damages 
for  their  detention,  the  value  of  the  use  of  the  team  is  the  measure 
of  damages  and  not  the  interest  on  their  value.  Slocum  v.  Delano, 
]  7  Week.  Dig.  207.  When  the  jnry  assessed  the  value  of  the  goods, 
and  stated  it  was  to  bo  reduced  by  future  charges  and  advances,  but 
did  not  assess  them,  held,  not  to  justify  a  judgment.  Wood  v.  Orser, 
25  N.  r.  348.  The  jury,  if  they  find  for  plaintiff,  should  assess  the 
value  of  the  property.  That  value  is  to  be  accepted  as  a  substitute 
for  the  property  itself  where  the  sheriff  cannot  obtain  possession  of 
the  property.  The  jurj',  in  assessing  the  damages,  should  be  governed 
by  the  same  principles  in  the  assessment  of  the  value  of  the  property 
by  which  they  are  governed  on  the  assessment  of  damages.  They 
should  not  go  beyond  the  amount  stated  in  the  pleadings  and 
included  in  the  issues  in  the  action,  Tiedman  v.  O'Brien,  36 
Super.  Ct.  539. 

Where  the  plaintiff  claims  a  general  interest  as  mortgagee,  the  de- 
fendant being  the  general  owner  with  right  to  redeem,  the  proper 
judgment  is  for  a  return  of  the  property,  or  its  value,  fixed  at  the 
sum  which  is  the  value  of  the  plaintiff's  interest.  Allan  v.  Judson, 
71  N.  T.  77.  Where  the  plaintiff,  to  whom  the  property  is  dehv- 
ered,  is  the  general  owner,  and  the  defendant  who  prevails  in  the 
action  has  only  a  lien,  the  recovery  should  be  limited  to  the  amount 
of  such  lien.  Fowler  v.  Idaynes,  91  N".  Y.  346,  disfinguishing 
Buoh  V.  Remsen,  34  id.  383.  The  right  to  interest  on  the  assessed 
value  of  the  property  is  subject  to  the  same  conditions  as  the  princi- 
pal sum,  that  is,  the  non-delivery  of  the  property.  Munsell  v.  Flood, 
46  Super.  Ct.  134.  That  a  party  is  only  entitled  to  judgment  to  the 
extent  of  his  lien,  if  he  have  a  special  property,  as  against  the  gen- 
eral owner,  see  Smith  v.  Keyes,  2  T.  &  C.  650 ;  Rhoads  v.  Woods, 
41  Barb.  471.  In  an  action  between  the  lienor  and  general  owner, 
the  damages  should  be  only  the  amount  of  the  lienor's  interest. 
Seaman  v.  Luce,  23  Barb.  240  ;  Townsend  v.  Bargy,  57  N.  Y.  665  ; 
Fitzhugh  v.  Wiinan,  9  id.  559.  The  expenses  of  taking  and  re- 
moving the  property  by  the  sheriff  are  not  to  be  included  in  the 
damages  for  the  detention.  They  should  be  added  to  the  costs. 
Young  v.  Atwood,  5  Hun,  234.     Prima  facie,  negotiaole  securities 
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are  presumed  to  be  in  the  hands  of  a  bona  fide  holder  for  value,  and 
to  be  worth  the  amount  unpaid  thereon  with  interest ;  but  tliis  may 
be  met  by  proof  of  the  maker's  inability  to  pay,  but  not  by  proof  of 
the  market  value.      Western  B.  R.  Co.  v.  Bayne,  75  N.  Y.  1. 

In  an  action  by  a  vendor  of  goods  against  the  sheriff,  who  has 
seized  the  same  under  an  attachment  against  the  purchaser,  it  is  not 
error,  on  directing  a  judgment  in  favor  of  the  defendant,  to  assess  the 
value  of  the  property  at  its  full  amount,  notwithstanding  that  plain- 
tiff has  an  equitable  mortgage  on  the  property  by  the  terms  of  sale. 
Empire  State  Type  foundry  v.  Grant,  44:  Elun,  434.  In  an  action 
for  conversion  of  a  promissory  note,  the  measure  of  value  is  the 
amount  of  the  note  and  interest,  unless  it  appears  that  it  is  of  less 
value  because  of  something  which  legitimately  impairs  or  affects  its 
value,  or  affects  its  validity.  The  rule  is  the  same  whether  the  note 
is  that  of  plaintiff  or  a  third  person.  Thayer  v.  Manly,  73  N.  Y. 
305.  Same  rule,  and  also  tiiat  defendant  may  show,  in  reduction,  pay- 
ment in  whole  or  in  part,  inability  of  maker  to  pay  release  to  him, 
•or  any  other  matter  which  legitimately  diminishes  the  value.  Booth 
V.  PuW'^rs,  56  N.  Y.  22.  Where,  in  an  action  of  replevin,  it  ap- 
peared that  defendant  had  mixed  other  grain  of  his  own  with  that 
claimed  by  the  plaintiff,  defendant  claimed,  when  it  was  taken  by 
sheriff,  it  was  all  raised  on  plaintiff's  land.  Held,  the  case  was  simply 
one  of  confusion  of  goods,  and  as  the  grain  was  mixed  by  defendant 
he  could  not  thus,  by  his  own  act,  defeat  the  action,  but  must  bear 
the  loss  resulting  therefrom.     Samson  v.  Rose,  65  JST.  Y.  411. 

Where,  upon  the  trial,  the  only  evidence  as  to  the  value  of  the 
property  was  the  affidavit  of  the  plaintiff  as  to  its  value  made  in  the 
iiroceeding  in  which  the  property  was  replevied,  held,  that  the  court 
did  not  err  in  directing  the  jury  to  assess  the  value  of  the  propert\- 
as  the  value  stated  in  the  affidavit.  That  its  right  so  to  do  was  not 
affected  by  the  fact  that  the  plaintiff  had  an  equitable  mortgage  on 
the  property  and  the  sheriff  could  only  sell  the  equity  in  the  prop- 
erty. Empire,  etc..  Go.  v.  Grant,  44  Tlim,  434.  An  amendment 
made  by  order  after  rendition  of  the  verdict,  by  which  the  value  of 
the  property  is  increased,  is  not  the  subject  of  an  exception.  If 
there  is  an  irregularity,  it  must  be  corrected  by  motion  in  the  court 
below.  Diossy  v.  Morgan,  74  N.  Y.  11.  The  effect  of  a  verdict  in. 
replevin  where  the  defendant,  by  his  answer,  merely  puts  in  issue 
the  allegations  of  the  complaint,  is  not  necessarily  conclusive  that 
the  plaintiff  had  no  title  to  the  iiroperty  ;  it  may  have  been  found 
that  the  defendant  did  not  wrongfully  detain.     Its  effect,  therefore 
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depends  upon  extrinsic  evidence.  But  where  the  property  was 
taken  from  the  defendant's  possession  and  it  is  proved  that  title  to 
the  property  was  in  fact  the  subject  of  the  contest,  the  verdict  for 
defendant  is  conchisive.  Angel  v.  HolUster,  38  N.  Y.  378.  Where- 
over  a  plaintiff  in  a  replevin  suit  is  entitled,  under  the  pleadings,  to 
try  the  title  to  the  property  replevied,  and  in  case  he  succeeds  is 
^  entitled  to  a  return  of  the  goods,  he  is  bound  to  try  the  title  in  such 
suit  and  take  a  judgment  therein  for  a  return  or  the  value  of  the 
goods,  and  he  cannot  forego  such  remedy  and  seek  redress  in  a  cross- 
suit.  McEnight  v.  Dunlap,  4  Barb.  36.  If  the  complaint  be  dis- 
missed for  defect  of  proof,  the  defendant  is  entitled  to  judgment 
for  value  of  the  goods.  McCurdy  v.  Brown,  1  Duer,  101.  Where 
the  unsuccessful  party  cannot  procure  a  return  of  the  chattel  tiie 
damages  are  its  value  at  the  time  of  the  trial.  N.  Y.  Guaranty, 
Uo.,  Go.  V.  Flynn,  55  JST.  Y.  653. 

§  1737.  A  verdict,  report,  or  decision,  in  favor  of  the  defendant,  sliall  not  fix 
the  value  of  the  chattel  in  either  of  the  following  cases: 

1.  Where  the  plaintiff  is  the  general  owner  of  the  chattel;  but  It  was  right- 
fully distrained  doing  damage,  and  its  value  is  greater  than  the  damages  sus- 
tained by  the  defendant,  by  the  injury  for  which  it  was  distrained;  in  which  case 
those  damages  must  be  fixed. 

3.  Where  the  plaintiff  is  the  general  owner  of  the  chattel,  but  the  defendant 
Iliad  a  special  property  therein,  and  the  value  of  the  chattel  is  greater  than  th« 
value  of  the  special  property,  or  the  sum  charged  upon  the  chattel  by  reason 
thereof  ;  in  which  case,  the  value  of  the  special  property,  or  the  sum  so  charged, 
must  be  fixed. 

In  either  of  the  cases  specified  in  this  section,  the  verdict,  report,  or  decision 
must  set  forth  the  reason,  why  the  value  of  the  chattel  is  not  fixed. 

Defendant  contracted  to  transfer  the  possession  of  the  title  to 
goods  to  plaintiff  upon  payment  of  the  price.  After  paying  a  por- 
tion of  the  price,  plaintiff  replevied  the  goods.  The  referee  found  the 
sum  due  the  plaintiff  upon  the  contract  of  sale  and  that  the  value 
of  the  goods  exceeded  that  sum,  but  did  not  specify  the  value,  and 
then  demanded  judgment  for  defendant  for  said  amount,  and  if  not 
]mid  or  collected,  that  then  the  goods  be  delivered  to  the  defendant 
and  that  he  recover  a  sum  equal  to  the  interest  on  said  amount  due 
liim,  as  damages  for  the  taking  and  detention  of  the  goods.  Held, 
that  the  referee  was  not  required  by  section  1727  to  fix  the  value  of 
the  goods.  Keeny  v.  Swan,  24  Week.  Dig.  454.  See  authorities 
under  previous  section,  and  Seaman  v.  Luce,  23  Barb.  240  ;  Fitz- 
hugh  V.  Winan,  9  N.  Y.  559  ;  Townsend  v.Bary,  57  id.  665  ;  Allen 
V  Judson,  71  id.  77.  These  decisions  are  not  clear  as  to  whether 
the  rule  laid  down  was  confined  to  a  case  where   plaintiff  was  gen- 
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eral  owner.     This  section  confines  the  rule  to  litigation  between  the 
general  and  special  owner. 

§  1728.  Where  the  action  is  brought  to  recover  two  or  more  chattels,  the  verdict, 
report,  or  decision  may  award  to  one  party  one  or  more  distinct  chattels,  which 
can  be  identified,  and  set  apart  from  the  others,  and  the  residue  to  tlie  other 
party;  and,  if  necessary,  the  complaint  must  be  amended  so  as  to  conform  thereto. 
The  final  judgment,  rendered  thereupon,  must  award  to  each  party  the  same  re 
lief,  with  respect  to  the  finding  in  his  favor,  as  if  separate  judgments  were  ren- 
dered; except  that,  where  each  party  is  entitled  to  an  absolute  award  of  a  sum  of 
money,  against  the  other,  the  smaller  sum  must  be  deducted  from  the  greater, 
and  the  balance  only  must  be  awarded. 

Where  the  jury  find  for  the  plaintiff,  as  to  the  one  part,  and  for 
the  defendant,  as  to  the  other,  designating  the  articles  generically, 
without  specifying  them  in  detail,  held,  that  it  was  competent  for 
the  court  to  render  the  verdict  certain,  by  directing  an  amendment 
to  the  complaint,  inserting  therein  a  list  of  each  class  of  articles  in- 
tended by  the  generic  designation  of  the  verdict.  Emerson, 
V.  Bleakly,  5  Abb.  (N.  S.)  350.  In  replevin  against  several  defend- 
ants, where  a  taking  by  one  defendant  is  fully  proved,  it  is  not  a 
ground  of  nonsuit,  as  to  all  the  defendants,  that  a  joint  taking  is 
not  proved.  The  court  has  power  to  adjudge  a  return  of  the  goods 
in  favor  of  such  of  the  defendants  as  shall  appear  to  be  entitled 
to  a  return,  and  to  refuse  it  as  to  others,  although  the  jury  may  find 
the  exclusive  possession  of  the  goods  to  be  in  one  of  the  defendants. 
They  are  not  bound  to  render  a  general  verdict  in  favor  of  all  the 
defendants.      Woodhiorn  v.  Chamberlain,  17  Barb.  446. 

§  1729.  Where  the  plaintiff  is  entitled  to  judgment  by  default,  for  want  of  an 
appearance  or  pleading,  the  court,  to  which  he  applies  for  judgment,  may  ascer- 
tain and  determine  the  damages  to  which  he  is  entitled,  and  the  value  of  the 
chattel,  if  necessary;  or  may  direct  a  reference,  or  a  writ  of  inquiry,  for  that  pur- 
pose. 

§  1730.  Final  judgment  for  the  plaintiff  must  award  to  him  possession  of  the 
chattel  recovered  by  him,  with  his  damages,  if  any.  If  a  chattel  recovered 
was  not  replevied,  or  if,  after  it  was  replevied,  it  was  delivered  to  the  defendant, 
or  to  a  person  not  a  party,  as  prescribed  in  tliis  article,  the  final  judgment  must 
also  award  to  the  plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid  by  the 
defendant,  if  possession  thereof  is  not  delivered  to  the  plaintiff.  If  the  defend- 
ant has  demanded  judgment  for  the  return  of  a  chattel,  which  was  replevied,  and 
afterward  delivered  to  the  plaintiff,  or  to  a  person  not  a  party,  as  prescribed  in 
this  article,  final  judgment  in  his  favor  therefor  must  award  to  him  possession 
thereof,  with  his  damages,  if  any;  and  it  must  also  award  to  him  the  sum 
fixed  as  the  value  thereof,  to  be  paid  by  the  plaintiff,  if  possession  is  not  de- 
livered to  the  defendant.  But  if  the  case  is  one  of  those  specified  in  section  one 
thousand  seven  hundred  and  twenty-seven  of  this  act,  final  judgment  in  favor  of 
the  defendant  must  award  to  him  the  sum,  fixed  as  therein  specified,  and,  if  it  is 
not  collected  the  delivery  of  the  chattel;  or,  if  the  chattel  has  not  been  replevied, 
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or  has  been  returned  to  him  after  replevin,  that  he  is  entitled  to  possession 
thereof,  until  the  sum  so  awarded  is  collected,  or  otherwise  paid.  The  judgment 
may  be  docketed,  and  the  docket  thereof  creates  a  lien,  as  if  it  was  a  judgment 
for  the  full  amount  of  the  money,  including  costs,  which  it  awards,  either  abso- 
lutely or  conditionally. 

Judgment  for  value,  instead  of  in  the  alternative,  is  amendable. 
McLean  v.  Cole,  13  Hun,  300.  Where  the  property  has  been  de- 
livered to  plaintiff  he  cannot  elect  to  take  judgment  for  value. 
Rockwell  V.  Saunders,  19  Barb.  473.  Erroneous  judgment  for 
value  is  to  be  corrected  by  motion,  not  by  appeal.  Toung  v.  At- 
wood,  5  Hun,  234 ;  Ingersoll  v.  Bostwich,  22  N.  Y.  425.  But  the 
judgment  having  been  for  damages  only,  and  not  for  the  delivery  of 
the  property,  the  sheriff  is  not  liable  for  such  damages  by  reason  of 
failure  of  sureties  to  justify  on  the  undertaking ;  to  render  him 
liable  there  must  be  a  judgment  under  which  the  property  could  be 
delivered.  Gallarati  v.  Orser,  27  J^.  Y.  324.  Tlie  defendant  who 
succeeds  in  the  action  must  take  a  judgment  in  the  alternative  for 
the  return  of  the  property  or  the  value  thereof,  as  assessed,  in  case 
a  return  cannot  be  had.  Dwight  v.  Enos,  9  N.  Y.  470 ;  Fitzhugh 
V.  Winan,  id.  559;  Cochran  v.  Gottwald,  41  Super.  Ct.  317.  See, 
however,  Glann  v.  Younglove,  27  Barb.  480.  Where  part  has  been 
delivered,  judgment  should  be  for  so  much  as  has  not  been  delivered, 
or  its  value.  Tracy  v.  Veeder,  50  Barb.  70.  The  interest,  since 
the  verdict,  should  not  be  stated  separately,  but  added  to  the  verdict. 
Munsell  v.  Flood,  46  Super.  Ct.  134.  Where  plaintiff  claimed  a 
special  interest  in  property  replevied  by  him  as  mortgagee,  defend- 
ant being  the  general  owner  with  the  right  to  redeem,  the  proper 
judgment  for  plaintiff  is  for  a  return  of  the  property  or  for  its  value, 
fixing  it  at  the  amount  of  the  plaintiff's  interest,  that  is,  the  amount 
due  on  the  mortgage,  not  for  the  full  value  of  the  property,  with 
damages  for  the  detention.  Allen  v.  Judson,  71  N.  Y.  77.  Where 
plaintiff  obtained  possession  of  the  property,  and  the  jury  found  it 
belonged  jointly  to  him  and  to  defendant,  a  judgment  directing  a 
return  to  defendant  is  proper,  and  in  case  of  failure,  for  the  full  value 
of  the  property.  Walker  v.  Spring,  5  Hun,  107  ;  Rusaell  v.  Allen., 
13  N.  Y.  173.  Where  property  taken  by  a  tax  collector  is  replevied, 
defendant  is  entitled  to  judgment  for  re-delivery  and  damages  for 
detention,  even  though  the  tax  was  illegally  imposed,  if  the  warrant 
was  regular  on  its  face.  Biagara  Elevated  R.  R.  Co.  v.  Mc- 
Namara,  2  Hun,  416.  Where  defendant  denied  being  in  possession 
of  property,  and  it  was  delivered  to  plaintiff  by  the  sheriff,  held,  that 
defendant  was  not  entitled  to  a  judgment  for  the  return  of  the  prop- 
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erty,  even  though  plaintiff  could  not  recover  it  in  the  action. 
Rawley  v.  Bruwii,  11  Week.  Dig.  454.  A  judgment  in  replevin 
should  award  the  property  to  the  plaintiff  together  with  damages 
for  its  detention,  and  in  case  delivery  of  the  property  cannot  be  had, 
its  value,  as  determined  by  the  jury,  in  lieu  thereof,  and  the  judg- 
ment must  be  enforced  by  execution  and  not  by  punishment  for 
contempt.  A  judgment  in  replevin  may,  undoubtedly,  be  entered, 
although  the  jury  has  not  assessed  any  damages  or  found  the  value 
of  the  property.  In  that  case  the  judgment  would  simply  award 
the  property  to  the  plaintiff  to  be  enforced  by  execution,  and  if  the 
return  of  the  property  could  not  be  thus  obtained,  the  judgment 
would  be  unavailing.     Hammond  v.  Morgan,  101  N.  Y.  180. 

§  1731.  An  execution  for  the  delivery  of  the  possession  of  a  chattel,  and  to  sat- 
isfy, out  of  the  property  of  the  judgment  debtor,  a  sum  of  money  contingently 
awarded  against  him,  must  contain,  in  addition  to  the  other  matters  prescribed  by 
law,  the  following  directions: 

1.  Where  the  judgment  is  rendered  in  favor  of  the  defendant,  in  a  case  speci- 
fied in  section  one  thousand  seven  hundred  and  twenty-seven  of  this  act,  the  exe- 
cution must  require  the  sheriff  to  deliver  possession  of  the  chattel  to  the  defend- 
ant, unless  the  plaintiff,  before  the  delivery,  pays  to  him  the  sum  of  money 
awarded  to  the  defendant,  with  interest  and  the  sheriff's  fees;  and,  in  case  the 
chattel  cannot  be  found  within  his  county,  then  to  satisfy  that  sum  out  of  the 
property  of  the  plaintiff. 

2.  In  any  other  case,  where  the  judgment  awards  a  sum  of  money,  if  possession 
of  the  chattel  is  not  delivered  to  the  prevailing  party,  the  execution  must  require 
the  sheriff,  if  the  chattel  cannot  be  found  within  his  county,  to  satisfy  the  sum  so 
awarded,  with  interest  and  his  fees,  out  of  the  property  of  the  party  against  whom 
the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  prescribed  in  this  sec- 
tion, must  be  in  the  form  required  by  law  for  a  like  direction,  where  an  execution 
against  property  is  issued  upon  a  judgment  for  a  sum  of  money. 

§  1732.  For  the  purpose  of  taking  possession  of  a  chattel,  by  virtue  of  such  an 
execution,  the  powers  of  the  sheriff  are  the  same,  as  where  he  is  required  to 
replevy  a  chattel. 

Under  an  execution  in  the  usual  form  in  replevin,  it  is  the  duty 
of  the  sheriff  to  take  and  deliver  the  property  as  commanded,  not 
only  if  he  finds  it  in  possession  of  the  person  named  in  the  process, 
but  also  if  he  finds  it  in  the  possession  of  any  other  person  unless  he 
can  justify  his  refusal  to  do  so  by  showing  that  such  other  person 
has  a  title  or  riglit  of  possession  superior  to  that  of  the  party  to 
whom  he  is  commanded  to  deliver  ii;.  Where,  therefore,  to  such  an 
execution  the  sheriff  returned  that  he  could  not  find  the  property  so 
as  to  make  delivery,  and  it  appeared  in  an  action  against  him  for  a 
false  return  that  ho  knew  where  the  property  was  within  his  county, 
and  could  have  found  it,  but  refused  to  take  it,  and  to  take  any 
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action  in  regard  thereto,  upon  tiie  sole  ground  that  it  was  in  the 
possession  of  a  third  party, —  held,  that  in  the  absence  of  proof  that 
such  third  part_,  had  any  title  to  the  property  or  riglit  of  possession 
as  against  the  plaintiff,  the  sheriff  was  liable.  Hoffman  v.  Conner, 
76  N.  Y.  121. 

Precedent  for  Execution  in  Replevin. 

The  People  of  the  State  of  Neio  York,  to  any  Coroner  of  the  County 
of  ijlster,  greeting  : 

Whereas  judgment  was  rendered  on  the  24th  day  of  August,  1885, 
in  the  Supreme  Court,  in  an  action  between  Willitim  M.  Hayes  and 
Peter  Masten,  plaintiffs,  and  William  Webb,  sheriff  of  Ulster  county, 
defendant,  in  favor  of  the  said  William  M.  Hayes  and  Peter  Masten, 
and  against  the  said  defendant  William  Webb,  that  the  said  plaintiffs 
recover  of  the  said  defendant  the  possession  of  (Here  describe  the  chat- 
tels and  proceed  with  substance  of  judgment)  as  appears  to  us  by  the 
judgment-roll  filed  in  the  office  of  the  clerk  of  the  county  of  Ulster; 
and  whereas  the  said  judgment  was  duly  docketed  in  the  office  of  the 
clerk  of  the  county  of  Ulster  on  the  26th  day  of  August,  1885,  at 
twelve  o'clock  noon  of  that  day,  and  there  is  now  actually  due  thereun 
the  sum  of  $125,  with  interest  from  the  34th  day  of  August,  1^85,  and 
$400  additional  with  interest  from  said  August  24,  1885,  if  a  delivery 
of  said  property  cannot  be  had;  therefore,  we  command  you  to  deliver 
the  possession  of  said  property  to  the  said  plainiiffs,  and  that  you 
satisfy  the  said  judgment  for  damages  and  costs,  with  interest  as 
aforesaid,  and  also  if  said  chattel  cannot  be  found  in  your  county  to 
satisfy  the  further  sum  of  $4()0,  the  value  of  tiie  property  for  which 
judgment  was  recovered,  with  interest  as  aforesaid  out  of  the  personal 
property  of  the  said  judgment  debtor  in  your  county,  and  if  sufficient 
personal  property  cannot  be  found,  then  out  of  the  real  property  iu 
your  county  belonging  to  said  judgment  debtor  at  the  time  when  the 
said  judgment  was  so  docketed  in  your  county,  or  at  any  time  there- 
after in  whose  hands  soever  the  same  may  be,  and  return  this  execu- 
tion within  sixty  days  after  its  receipt  by  you  to  the  clerk  of  the 
county  of  Ulster. 

Witness,  Hon.  Alton  B.  Parker,  one  of  the  justices  of  the  Su- 
[l.  S.J     preme  Court  of  the  State  of  New  York,  at  Kingston,  Ulster 
county,  the  26th  day  of  August,  \&^b. 

Jacob  D.  Wukts, 

K.  Bbenard,  Clerk. 

Plaintiff's  Attorney. 

Indorsement  on  Execution  for  Specific  Property. 

Deliver  possession  of  the  property  within  described  and  collect 
%Vi->,  with  interest  from  the  24th  day  of  August,  1885,  and  also  if  a 
delivery  cannot  be  had,  $400,  the  value  of  the  property  for  which 
judgment  was  recovered,  besides  your  fees  and  poundage,  and  return 
this  execution  within  sixty  days  after  you  receive  the  same  to  the 
clerk  of  the  county  of  Ulster. 

{Date.)  {Signature.) 
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§  17(53.  A  plaintiff,  wlio  lias  recovered  a  final  Judgment,  cannot  maintain  an 
.■action  against  the  sureties  in  an  undertaking,  given  in  behalf  of  the  defendant  to 
procure  a  return  of  the  chattel,  or  against  the  bail  of  a  defendant,  who  has  been 
arrested,  until  after  the  return,  Vf holly  or  partly  unsatisfied  or  unexecuted,  of  an 
execution  in  his  favor  for  the  delivery  of  the  possession  of  the  chattel,  or  to  sat- 
isfy a  sum  of  money  out  of  the  property  of  the  defendants,  or  for  both  purposes, 
as  the  case  requires.  A  defendant,  who  has  recovered  a  final  judgment,  cannot 
maintain  an  action  against  the  sureties  in  the  plaintiff's  undertaking,  given  to 
procure  a  replevin,  until  after  a  like  return  of  a  similar  execution  against  the 
plaintiff. 

Before  plaintiff,  who  has  recovered  a  judgment  in  replevin  for 
the  possession  of  the  property,  with  damages  for  its  detention  and  a 
fixed  sum  in  case  a  return  cannot  be  had,  can  maintain  an  action 
against  the  sureties  on  an  undertaking  given  by  defendant,  an  exe- 
cution on  said  ■judgment  must  be  issued  and  returned  unsatisfied. 
Hager  v.  Clute,  10  Hun,  447.  See  cases  there  discussed  and  dis- 
tinguished. If  the  undertaking  is  made  to  plaintiff  no  assignment 
is  necessary,  nor  is  it  a  defense  by  the  sureties  that  they  failed  to 
justify.  Decker  v.  Andersmi,  39  Barb.  346.  Where,  in  an  action 
in  the  corporate  name,  an  undertaking  is  given  to  prevent  delivery 
to  plaintiff,  the  sureties  cannot,  in  an  action  upon  it,  deny  the  cor- 
porate existence.  Zoaners''  Bank  v.  Jacoiy,  10  Hun,  143.  In  an 
action  on  an  undertaking,  plaintiff  having  prosecuted  the  suit  as  far 
as  he  could,  the  abatement  of  the  action  from  other  unavoidable  causes 
is  not  a  breach  of  the  condition.    Pierce  v.  Hardee,  1  T.  &  0.  557. 

Where  defendants  undertook  for  the  delivery  of  the  property,  if 
its  return  should  be  adjudged  to  plaintiff,  and  for  the  payment  of 
any  money  recovered  against  defendant,  and  delivery  had  not  been 
adjudged  or  claimed  in  the  complaint,  which  was  only  for  damages, 
held,  complaint  on  the  undertaking  must  be  dismissed.  Jagger  v. 
Lalance  &  Grosjean  Manfg  Co.,  8  Daly,  251.  The  sureties  on  an 
undertaking  are  liable  to  the  claimant  after  the  return  of  an  execu- 
tion unsatisfied  on  the  judgment  in  replevin,  where  the  action  was 
against  an  assignor  and  general  assignee,  where  it  provides  that  the 
plaintiff  is  entitled  to  the  delivery  of  the  property,  although  the 
assignee  have  judgment  for  failure  to  prove  demand.  Auerhach  v. 
Marks,  2  Week.  Dig.  155.  It  is  no  answer  in  an  action  on  an 
undertaking  in  replevin,  after  a  return  has  been  adjudged,  that  the 
property  cannot  then  be  reached.  A  stipulation  that  the  property 
is  in  possession  of  defendants  when  the  action  commenced  does  nut 
estabhsh  such  possession  at  the  termination  of  the  action,  and  estop 
the  defendants  in  an  action  on  the  undertaking.  Harrison  v.  Wilkl)(, 
78  N.  y.  390. 
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But  where  defendant  gives  an  undertaking  to  retake  the  property 
from  the  sherijEf,  in  which  the  taking  at  plaintiff's  suit  is  recited  and 
that  the  defendant  denies  its  return,  the  latter,  who  thereby  recovers 
the  property,  is  estopped  from  denying  that  he  had  possession  of  the 
].iroperty  at  the  commencement  of  the  action.  Diossy  v.  Morgan, 
T4  N.  Y.  11.  The  complaint  on  an  undertaking  need  not  state  that 
the  bond  was  executed  on  behalf  of  plaintiffs  in  replevin ;  nor,  on  a, 
bond  to  the  coroner,  need  it  state  that  the  bond  was  given  to  the 
coroner.  That  fact  will  be  presumed.  Shaw  v.  Tobias,  3  ~S.  Y  18b- 
The  defendant,  by  giving  a  bond  and  retaking  the  goods,  does  not 
estop  himself  from  the  defense  that  when  the  action  was  commenced 
there  had  been  no  demand  on  or  refusal  by  him,  and,  therefore,  that 
no  cause  of  action  had  accrued;  Church  v.  Frost,  3  T.  &  C.  318- 
nor  from  showing  the  true  amount  of  the  goods  taken  by  the  sheriff 
and  re-delivered  to  him,  especially  if  plaintiff's  affidavit  and  the  re- 
cital to  the  undertaking  are  not  sufficiently  definite  to  show  the 
actual  value  or  to  properly  identify  the  quantity.  Talcott  v.  Belding, 
36  Super.  Ct.  84.  Where,  by  agreement,  the  formality  of  transfer 
bv  one  of  the  parties  to  the  other  was  omitted  and  it  remained  in 
the  possession  of  the  plaintiff,  and  defendant  gave  an  undertaking  ^ 
recithig  a  claim  for  the  delivery  of  tlie  defendant's  property,  and 
undertaking  that  defendant  should  return  the  property  to  plaintiff 
in  ease  delivery  should  be  adjudged,  and  the  defendant  recovered 
judgment,  held,  the  sureties  to  the  undertaking  were  estopped 
from  disputing  its  validity.  Harrison  v.  C^^^ey,  6  Hun,  565.  Where 
a  third  person  on  behalf  of  plaintiff  executes  an  undertaking  and 
defendants  obtain  a  judgment  against  plaintiff  for  costs,  and  on 
appeal  that  judgment  is  affirmed  with  costs,  the  two  bills  of  costs 
are  within  the  undertaking,  which  was  for  such  payment  as  defend- 
ants should  for  any  cause  recover,  and  the  obligor  is  liable  therefcir. 
TMais  V.  0' Conor,  28  Barb.  538. 

In  an  action  by  an  assignee  of  an  undertaking  it  is  sufiicient  to 
allege  that  the  undertaking  was  duly  assigned,  without  alleging  that 
the  judgment  in  the  action  was  also  assigned.  Morange  v.  Mudge, 
0  Abb.  243.  In  an  action  by  the  assignee  where  the  undertaking  is 
produced  on  the  trial,  a  proper  delivery  of  it  to  the  promisee  may 
be  pi-esumed.  An  assignment  of  the  judgment,  and  of  all  moneys  to 
be  obtained  by  means  thereof,  or  by  any  proceedings  to  be  had  thereon, 
under  this  section,  transfers  to  the  assignee  any  undertaking  executed 
upon  the  requi:rition  for  the  delivery  of  the  property  to  the  plaintiff. 
If  the  action  is  brought  by  only  a  portion  of  the  original  promisees 
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there  is  a  defect  of  parties.  Bowdoin  v.  Colman,  3  Abb.  481. 
Where  an  omission  to  aver  delivery  of  the  undertaking  is  excused 
after  ji-dgment,  see  Robert  v.  Donnell,  2  Daly,  64.  As  to  when  and 
oil  what  terms  an  action  on  an  undertaking  can  be  awarded,  see 
Jagger  v.  Cunningham^  8  Daly,  580.  In  an  action  against  principals 
and  sureties  on  an  undertaking,  a  debt  in  favur  of  the  principals 
cannot  be  set  off.  Coffin  v.  McLean,  7  Week.  Dig.  436 ;  affirmed, 
SO  N.  Y.  560.  It  seems  that  it  would  be  a  good  defense  to  an  action 
on  a  bond  that  the  plaintiff  has  possession  of  the  property,  and  for 
that  reason  it  is  impossible,  literally,  to  comply  with  the  condition. 
Barnett  v.  Selling,  70  N.  Y.  492.  See  Hoffman  v.  Gorts,  34  Hun, 
239,  for  an  instance  where  surety  on  an  undertaking  in  replevin  was 
allowed  to  prosecute  an  action  brought  by  his  principal,  after  the 
litter  had  abandoned  it. 

§  1734.  In  sucli  an  action  against  the  sureties,  the  sheriff's  return  to  the  execu- 
tion is  presumptive  evidence  of  a  failure  to  deliver,  or  to  return  a  chattel,  or  to 
pay  a  sum  of  money,  according  to  the  terms  of  the  undertaking. 

§  1735.  It  is  not  a  defense  to  such  an  action,  that  the  chattel  was  injured  or 
destroyed,  after  it  was  replevied,  unless  the  injury  or  destruction  was  affected  by 
the  act,  or  with  the  consent  of  the  plaintiff  in  the  action,  or  occurred  after  the 
chattel  was  taken  by  virtue  of  the  execution. 

§  1736.  In  an  action  to  recover  a  chattel,  the  cause  of  action  survives  or  contin- 
ues, notwithstanding  the  death  of  either  party,  in  favor  of  or  against  his  execu- 
tor or  administrator.  Where  the  court  makes  an  order,  directing  the  abatement 
of  such  an  action,  as  prescribed  in  section  seven  hundred  and  sixty-one  of  this 
act,  an  action  may  be  maintained,  upon  an  undertaking,  given  for  the  purpose  of 
procuring  a  delivery  or  return  of  a  chattel,  as  if  final  judgment,  awarding  to  the 
adverse  party  possession  thereof,  had  been  rendered  in  the  first  action,  and  an 
execution  thereupon  had  been  returned  unexecuted  and  unsatisfied;  except  that 
damages  cannot  be  recovered  therein  for  a  wrongful  taking,  withholding,  or  de- 
tention. An  action  to  recover  the  chattel  cannot  be  maintained,  after  an  action 
has  been  commenced  upon  an  undertaking,  as  prescribed  in  this  section. 

The  codifiers  say  that,  in  most  cases,  the  provisions  relating  to 
abatement  by  death  work  satisfactorily,  but  that  they  often  lead  to 
injustice  in  this  class  of  cases. 

"  The  rules  of  law  on  this  subject  are  well  summed  up,  and  the 
principal  cases  cited  by  Davies,  Ch.  J.,  in  Potter  v.  YanVranken, 
36  N.  Y.  619.  The  most  glaring  injustice  is  that  the  action  does 
not  abate  when  the  plaintiff  dies,  but  the  death  of  the  defendant, 
abates  it  absolutely  beyond  the  power  of  the  court  to  revive  it  fi. 
any  purpose.  Evidently  the  same  rule  ought  now  to  apply  where 
either  party  dies ;  for  the  defendant  has  the  right  which  the  plain- 
tiff formerly  had  to  retain  the  subject  of  the  litigation,  and  if  the 
action  abates  by  his  death  his  undertaking  to  restore  the  property  is 
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avoided.  Accordingly  this  section  places  each  party  upon  the  same 
footing  in  that  respect,  and  saves  the  undertaking  on  either  side 
notveithstanding  the  abatement.  But  the  right  to  replevy  anew  a 
chattel  is  preserved,  if  the  survivor  elects  to  pursue  that  remedy, 
and  the  theory  upon  which  the  action  abated  by  the  defendant's 
death  is  recognized  by  forbidding  a  recovery  for  damages,  if  the  sur- 
viving party  elects  to  sue  upon  the  undertaking." 

It  is  said  in  Roberts  v.  Marsen,  23  Hun,  4S6,  that  it  seems,  under 
the  Revised  Statutes  and  old  Code,  an  action  of  replevin  did  not 
abate  upon  the  deatii  of  a  sole  defendant.  It  was  held  in  Burnham 
V,  Brennan,  60  N".  Y.  310,  that  the  section  was  not  retroactive,  and 
applied  only  to  actions  in  which  the  sole  defendant  was  living  when 
this  Code  went  into  effect. 

Costs.  —  The  right  of  plaintiff  to  costs  in  replevin  is  regulated  by 
subdivision  2  of  section  3228,  which  gives  costs  to  plaintiff  in  an 
action  to  recover  a  chattel.  But  if  the  value  of  the  chattel,  or  of  all 
the  chattels,  recovered  by  the  plaintiff,  as  fixed,  together  with  the 
damages,  if  any,  awarded  to  him,  is  less  than  $50,  the  amount 
of  his  costs  cannot  exceed  the  amount  of  the  value  and  the  damages. 

In  replevin,  if  plaintiff  recovers  property  exceeding  $50  in  value, 
he  is  entitled  to  costs,  notwithstanding  defendant  also  recovers  prop- 
erty exceeding  that  amount!  Stoddard  v.  Clark,  9  Abb.  (N.  S.) 
310;  Vowles  v.  Murray,  50  How.  159.  In  such  a  case  plaintiff 
only  can  recover  costs ;  the  case  is  not  one  in  which  each  party  is 
entitled,  under  section  3234,  to  costs  against  the  adverse  party. 
KilhurnY.  Lowe,  37  Hun,  237.  The  latter  case  distinguishes  Ach- 
i'l'man  v.  De  Lude,  36  Hun,  44,  which  seems  to  hold  a  different 
rule.  To  same  effect  as  37  Hun,  supra,  is  Voiules  v.  Murray,  50 
How.  159.  Where  defendant,  before  the  retaking  of  the  property 
under  an  equitable  defense,  tendered  the  amount  he  claimed  to  he 
due  and  kept  his  tender  good,  and  on  the  trial  plaintiff  had  a  verdict 
for  less  than  the  sum  tendered,  held,  plaintiff  was  not  entitled  to 
costs.  Archer  v.  Cole,  22  How.  411.  Where  the  verdict  awarded 
plaintiff  a  chattel  which  had  not  heen  re-delivered  to  defendant,  the 
plaintiff  is  entitled  to  full  costs,  although  the  value  of  the  chattel  is 
/not  found.     Olefin  v.  Davidson,  23  Week.  Dig.  548, 
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CHAPTER    XL 

ACTION  TO  FORECLOSE  A  LIEN  UPON  A  CHATTEL. 

This  article  is  founded  upon  chapter  738  of  Laws  of  1869,  and  is 
intended  to  afford  a  simpler,  cheaper,  and  more  speedy  method  of 
foreclosing  such  a  mortgage  than  an  ordinary  equitable  action,  and 
to  be  more  beneficial  in  other  cases  of  liens  where  the  remedy  is 
difficult  and  expensive,  and  the  rights  of  the  parties  pursuing  the 
same  obscure.  It  also  provides  for  cases  not  reached  by  the  act  of 
1 869,  as  well  as  omits  a  portion  of  that  act  (codifiers'  notes).  That  an 
action  in  equity  lies  to  foreclose  a  chattel  mortgage  was  held  in 
Briggs  v.  Oliver,  68  N".  Y.  336,  after  the  statute  of  1869,  and  sec- 
tion 1741  seems  to  preserve  fully  that  right. 

§  1737.  An  action  may  be  maintained  to  foreclose  a  lien  upon  a  chattel,  for  a 
sum  of  money,  in  any  case  where  such  a  lien  exists  at  the  commencement  of  the 
action.  The  action  may  be  brought  in  any  court,  of  record  or  not  of  record,  which 
would  have  jurisdiction  to  render  a  judgment,  in  an  action  founded  upon  a  con- 
tract, for  a  sum  equal  to  the  amount  of  the  lien. 

Complaint. 
SUPREME  COURT  — Ulster  County. 


George  Dumond 

agst. 

(Jeorge  Robinson,   Isaac  Anderson   and 
John  Round,  Constable. 


The  plaintiff  herein  shows  to  the  court,  that  heretofore,  and  on  the 
3d  day  of  Kovember,  1885,  one  George  Robinson,  the  owner  of  the 
chattels  therein  described,  made,  executed,  and  delivered  to  one  George 
0.  Kelly,  an  instrument  in  writing,  of  which  the  following  is  a  copy: 

"  To  all  to  whom  these  presents  shall  come,  Know  Ye,  That  I,  George 
Robinson,  of  Shandaken,  county  of  Ulster,  and  State  of  New  York, 
am  indebted  unto  George  0 'Kelly,  of  Hardenburgh,  county  of  Ulster, 
and  State  of  New  York,  in  the  sum  of  one  hundred  and  twenty-five 
dollars,  being  for  the  purchase-price  of  one  pair  of  cattle.  Now  for 
securing  the  payment  of  said  debt  and  the  interest  from  the  date 
hereof,  to  the  said  George  O'Kelly,  I  do  hereby  sell,  transfer  and 
assign  to  the  said  George  O'Kelly,  the  property  described  in  the  follow- 
ing schedule,  viz. :  One  pair  four-year-old  brindle  steers,  being  the  same 
pair  this  day  purchased  of  said  Kelly  ;  one  light-red  large  cow,  seven 
years  old  ;  one  yearling  heifer,  a  line  back  ;  said  property  now  being 
and  remaining  in  the  possession  of  said  George  Robinson  :  Provided 
always,  and  this  mortgage  is  on  the  express  condition  that  if  the  said 
George  Robinson  shall  pay  to  the  said  George  O'Kelly^  his  assigns  uf 
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representatives,  the  sum  of  one  hundred  and  twenty-five  dollars,  with 
interest  thereon,  us  follows  :  On  or  before  the  first  day  of  April  next, 
which  the  said  George  Robinson  hereby  covenants  to  pay,  then  this 
transfer  to  be  void  and  of  no  effect ;  but  in  case  of  non-payment  of 
the  said  debt  and  interest  at  the  time  above  mentioned,  then  the  said 
George  O'Kelly  shall  have  full  power  to  enter  upon  the  premises  of  said 
party  of  the  first  part,  or  any  other  place  or  places  where  the  goods  and 
chattels  aforesaid  may  be;  to  take  possession  of  said  property;  to  sell  the 
same  at  public  or  private  sale,  and  the  avails  (after  deducting  all  expen- 
ses of  the  sale  and  keeping  of  the  said  property)  to  apply  in  payment 
of  the  above  debt,  and  in  case  the  said  George  O'Kelly  shall  at  any 
time  deem  said  property  or  debt  unsafe,  it  shall  be  lawful  for  him  to 
take  possession  of  such  property,  and  to  sell  the  same  at  public  or 
private  sale,  previous  to  the  time  above  mentioned,  for  the  payment  of 
said  debt,  applying  the  proceeds  as  aforesaid,  after  deducting  all  ex- 
penses of  the  sale  and  keeping  of  tlie  said  property.  And  the  said 
mortgagee,  his  representatives  or  assigns,  may  purchase  at  any  such 
sale,  in  the  same  manner,  and  to  the  same  effect,  as.  a  person  not  inter- 
ested herein.  If  from  any  cause  said  property  shall  fail  to  satisfy  said 
debt,  interest,  and  costs  and  charges,  I  covenant  and  agree  to  pay  the 
deficiency. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  the  third 
day  of  November,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty-five.  "Geoege  Eobinsok.    [l.  s.] 

"  Sealed  and  delivered  in  the  presence  of 

'•  DeWitt  Geieein." 

That  said  mortgage  was  duly  filed  in  the  town  clerk's  office  of  the 
town  of  Shandaken,  where  the  defendant  resided  at  the  time  of  the 
execution,  and  filing  thereof  on  the  5th  day  of  November,  1886,  and 
where  said  chattels  were  situated  at  the  time  of  such  execution  and 
filing;  that  the  said  instrument  was  duly  sold,  transferred  and  assigned 
to  this  plaintiff,  by  the  said  Kelly,  on  the  19th  day  of  April,  1^86,  and 
he  is  now  the  holder  and  owner  thereof;  that  the  sum  secured  by  said 
mortgage  is  due  and  payable,  and  that  the  same  remains  unpaid,  and 
there  is  now  due  and  secured  by  said  mortgage  the  sum  of  $L25,  with 
interest  thereon  from  the  3d  day  of  November,  1885;  that  the  defend- 
ant fiobinson  has  caused  the  pair  of  oxen  described  in  said  mortgage 
to  be  removed  from  said  town  of  Shandaken,  and  the  said  property  is 
now  claimed  to  be  owned  by  the  defendant  Isaac  Anderson,  who  has 
refused  to  deliver  the  same  to  the  possession  of  this  plaintiff,  although 
the  possession  thereof  has  been  demanded  from  him;  that  the  defend- 
ant Round,  claiming  to  act  on  behalf  of  the  defendant  Anderson,  now 
has  and  retains  possession  of  said  oxen  described  in  the  said  mortgage, 
and  refuses  to  deliver  the  possession  of  the  same  to  this  plaintiff, 
although  plaintiff  has  demanded  possession  thereof  from  said  defend- 
ant. VVherefore  plaintiff  demands  judgment  for  the  foreclosure  of 
said  mortgage,  and  sale  of  the  chattels  therein  described  by  a  propei' 
person  to  be  designated  by  the  court,  and  that  the  proceeds  be  applieil 
to  the  payment  of  the  amount  due  plaintiff  and  the  costs  of  the  action, 
and  that  plaintiff  have  judgment  against  defendant  Anderson  for  any 
costs  which  may  accrue  in  the  action  which  cannot  be  satisfied  out  of 
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the  fund  realized  from  the  sale  of  said  chattels  after  first  paying  plain- 
tiflE  the  amount  due  him  and  secured  thereby. 
Bernard  &  Fiero, 

Plaintiff's  Attorneys,  Kingston,  N.  Y. 
{^Add  verification.) 

Bond. 
SUPREME  COUET  — Ulster  County. 


George  Dumond 

agst. 

George  Robinson,  Isaac  Anderson  and 
Joliu  Round,  Constable. 

Whereas,  the  above-named  George  Dumond,  as  plaintiff,  has  com- 
menced, or  is  about  to  commence,  an  action  by  summons  for  the  fore- 
closure of  a  lien  on  a  chattel  against  the  above-named  defendants,  and 
has  made,  or  is  about  to  make,  application  for  a  warrant  to  seize  such 
chattels,  described  in  the  complaint,  according  to  the  provisions  of 
the  Code  of  Procedure: 

Now,  therefore,  we,  George  Young,  of  Wawarsing,  by  occupation  a 
paper  manufacturer,  and  Charles  Brodhead,  of  the  city  of  Kingston, 
by  occupation  a  deputy  sheriff,  do  hereby  jointly  and  severally  under- 
take, promise  and  agree  to  and  with  the  said  defendants,  that  if  the 
defendants  recover  judgment,  or  if  the  warrant  is  vacated,  the  j)laintiff 
will  pay  all  costs  which  may  be  awarded  to  said  defendants,  and  all 
damages  which  they  may  sustain  by  reason  of  the  said  warrant,  not 
exceeding  $250. 

Dated  April  22,  1886.  Chas.  Brodhead, 

Geo.  Young. 

(Add  acknoMedgment,  justification  and  approval.) 

Affidavit  for  Warrant. 

{Caption,  usual  form.) 
( Title  as  before. ) 
Ulster  County,  ss.: 

George  Dumond,  of  the  city  of  Kingston,  being  duly  sworn,  says, 
that  he  is  the  owner  and  holder  of  a  chattel  mortgage  given  by  George 
Robinson  to  George  0.  Kelly  on  November  3,  J.885,  and  filed  in  the 
town  clerk's  office  of  the  town  of  Shandaken,  where  said  Anderson 
then  resided  and  where  the  chattals  therein  described  were  then 
located,  on  the  5th  day  of  November,  1885,  for  the  purpose  of  secur- 
ing the  payment  of  the  sum  of  $125  with  interest  thereon  on  the  1st 
day  of  April,  1886;  that  the  property  pledged  in  and  by  said  mort- 
gage consists  of  one  pair  four-year-old  brindle  steers,  one  light-red 
large  cow  seven  years  old,  one  yearling  heifer,  a  line  back;  that  the 
whole  of  said  sum  is  due,  with  interest  thereon,  and  remains  unpaid, 
and  this  deponent  has  brought  this  action  to  foreclose  the  lien  of  said 
mortgage;  that  the  pair  of  oxen  descrilied  in  said  mortgage  are  now 
in  the  possession  of  the  defendants,  Isaac  Anderson  and  John  Round, 
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the  said  Anderson  claiming  to  be  the  owner  thereof  and  the  said  John 
Round  claiming  to  be  entitled  to  the  possession  thereof,  and  both  said 
defendants  refuse  to  deliver  the  possession  of  the  said  oxpn  to  this 
plaintiff;  that  the  said  defendants,  Anderson  and  John  Round,  reside 
at  the  town  of  Union  Vale,  in  the  county  of  Dutchess,  and  said  oxen 
are  at  said  town  of  Union  Vale  in  said  county. 
Subscribed  and  sworn  before  /  Gboeqe  W.  Dumond. 

me,  April  23,  1886.  j 

A.  B.  Paeeek, 

Justice  Supreme  Court. 

Warrant. 
The  People  of  the  State  of  New  York  to  the  Sheriff  of  the  County  of 

Dutchess: 
Whereas,  in  an  action  brought  in  this  court,  an  application  has 
been  made  to  the  Justice  granting  this  warrant,  by  George  Dumond, 
plaintiff,  for  a  warrant  to  seize  and  safely  keep  the  chattels  hereinafter 
described,  to  abide  the  final  judgment  in  said  action  in  which 
George  Dumond  is  plaintifT,  George  Robinson,  Isaac  Anderson  and 
John  Round,  constable,  are  defendants.  And  it  appearing  by  aflBdavit 
to  the  satisfaction  of  the  justice  granting  this  warrant,  that  a  cause  of 
action,  such  as  is  specified  in  section  1737  of  the  Code  of  Civil  Proced- 
ure, exists  in  favor  of  the  plaintiff  and  against  the  defendants,  to 
foreclose  a  lien  for  the  sum  of  $125  with  interest  thereon  from  No- 
vember 3,  1885,  upon  said  chattels,  and  that  the  plaintiff  is  not  in 
possession  of  said  chattels,  and  the  plaintiflf  having  given  the  under- 
taking required  by  law:  Now  you  are  hereby  commanded  to  seize  the 
following  chattels,  to-wit:  One  pair  four- year-old  brindle  steeis, 
being  a  part  of  the  chattels  described  in  the  complaint  in  this  action, 
or  so  much  thereof  as  may  be  found  in  your  county,  and  to  safely 
keep  the  same  to  abide  the  final  judgment  in  the  action,  and  that  }ou 
proceed  herein  in  the  manner  and  make  your  return  within  the  time 
required  of  you  by  law. 

Given  under  the  hand  of  one  of  the  justices  of  the  Supreme 
[l.  s.]     Court  at  the  chambers  in  the  city  of  Kingston  this  day 

of  April,  1886. 

A.  B.  Parker, 

Justice  Supreme  Court. 

BeENAED  &  PlERO, 

Plaintiff's  Attorneys,  Kingston,  N.  Y. 
Jacob  D.  Wuets, 

Clerh  Supreme  Court  in  and  for  Ulster  County. 

§  1738.  Where  the  action  is  brought  in  the  Snpreme  Court,  a  superior  City 
Court,  the  Marine  Court  of  the  city  of  New  York,  or  a  County  Court,  if  the  plaintiff 
is  not  in  possession  of  the  chattel,  a  warrant  may  be  granted  by  the  court,  or  a 
judge  thereof,  commanding  the  sheriff  to  seize  the  chattel,  and  safely  keep  it  to 
abide  the  final  judgment  in  the  action.  The  provisions  of  title  third  of  chapter 
seventh  of  this  act  apply  to  such  a  warrant,  and  to  the  proceedings  to  procure  it 
and  after  it  has  been  issued,  as  if  it  was  a  warrant  of  attachment,  except  as  other- 
wise expressly  prescribed  in  this  article. 

A  warrant  of  seizure  may  be  granted  in   cases  of  foreclosure  of 
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a  lien  upou  a  chattel  where  the  chattel  is  not  in  possession  of  the 
plaintiff  who  has  the  lien.  The  provision  that  the  proceedings  shall 
be  similar  to  those  in  cases  of  attachment  was  not  intended  to  re- 
quire the  affidavit  to  state  that  the  claim  is  above  all  counter-claims. 
Blake  V.  Crowley^  8  State  Rep.  T  96.  Where  a  warrant  was  issued  pur- 
suant to  the  provisions  of  section  1738,  and  the  sheriff,  pursuant  to 
the  warrant,  which  was  regular  on  its  face,  took  the  chattel  from  tin; 
actual  possession  of  a  person  not  a  party  to  the  action,  who  claimed 
to  be  and  was  in  fact  the  owner  thereof,  held,  that  such  a  person 
could,  after  a  demand  for  the  chattel  and  refusal  of  the  sheriff  to 
restore  it,  maintain  an  action  against  him  to  recover  the  chattel  so 
taken.     Carpenter  v.  Lott,  31  Hun,  348. 

§  1739.  In  an  action  brouglit  in  a  court  specified  in  the  last  section,  final  judg- 
ment, in  favor  of  the  plaintiff,  must  specify  the  amount  of  the  lien,  and  direct  a 
sale  of  the  chattel  to  satisfy  the  same  and  the  costs,  if  any,  by  a  referee  appointed 
thereby,  or  an  oflBcer  designated  therein,  in  like  manner  as  where  a  sheriff  sells 
personal  property  by  virtue  of  an  execution  ;  and  the  application  by  him  of  the 
proceeds  of  the  sale,  less  his  fees  and  expenses,  to  the  payment  of  the  amount  of 
the  lien,  and  the  costs  of  the  action.  It  must  also  provide  for  the  payment  of 
the  surplus  to  the  owner  of  the  chattel,  and  for  the  safe-keeping  of  the  surplus, 
if  necessary,  until  it  is  claimed  by  him.  If  a  defendant,  upon  whom  the  sum- 
mons is  personally  served,  is  liable  for  the  amount  of  the  lien,  or  for  any  part 
thereof,  it  may  also  award  payment  accordingly. 

§  1740.  Where  the  action  is  brought  in  a  court,  other  than  one  of  those  speci- 
fied in  the  last  section  but  one,  if  the  plaintiff  is  not  in  possession  of  the  chattel, 
a  warrant,  commanding  the  proper  officer  to  seize  the  chattel,  and  safely  keep 
it  to  abide  the  judgment,  may  be  issued,  in  like  manner  as  a  warrant  of  attach- 
ment may  be  issued  in  an  action  founded  upon  a  contract,  brought  in  the  same 
court ;  and  the  provisions  of  law,  applicable  to  a  warrant  of  attachment,  issued 
out  of  that  court,  apply  to  a  warrant,  issued  as  prescribed  in  this  section,  and  to 
the  proceedings  to  procure  it,  and  after  it  has  been  issued  ;  except  as  otherwise 
specified  in  the  judgment.  A  judgment  in  favor  of  the  plaintiff,  in  such  an 
action,  must  correspond  to  a  judgment,  rendered  as  prescribed  in  the  last  section, 
except  that  it  must  direct  the  sale  of  the  chattel  by  an  officer  to  whom  an  exe- 
cution, issued  out  of  the  court,  may  be  directed;  and  the  payment  of  the  surplus, 
if  its  safe-keeping  is  necessary,  to  the  county  treasurer,  for  the  benefit  of  the 
owner. 

§  1741.  This  article  does  not  affect  any  existing  right  or  remedy  to  foreclose  or 
satisfy  a  lien  upon  a  chattel,  without  action;  and  it  does  not  apply  to  a  case  where 
another  mode  of  enforcing  a  lien  upon  a  chattel  is  specially  prescribed  by  law. 
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CHAPTER  XII. 

ACTION  TO  ANNUL  A  VOID  OR  VOIDABLE  MARRIAGE. 

§  1742.  An  action  may  be  maintained,  by  the  woman,  to  procure  a  judgment, 
declaring  a  marriage  contract  void,  and  annulling  the  marriage,  under  the  follow- 
ing circumstances: 

.  1.  Where  the  plaintiff  had  not  attained  the  age  of  sixteen  years,  at  the  time  of 
the  marriage. 

2.  Where  the  marriage  took  place  without  the  consent  of  her  father,  mother, 
guardian,  or  other  person  having  the  legal  charge  of  her  person. 

3.  Where  it  was  not  followed  by  consummation  or  cohabitation,  and  was  not 
ratified  by  any  mutual  assent  of  the  parties,  after  the  plaintiff  attained  the  age  of 
sixteen  years. 

§  1743.  An  action  may  also  be  maintained  to  procure  a  judgment,  declaring  a 
marriage  contract  void  and  annulling  the  marriage  for  either  of  the  following 
causes,  existing  at  the  time  of  the  marriage: 

1.  That  one  or  both  of  the  parties  had  not  attained  the  age  of  legal  consent. 

2.  That  the  former  husband  or  wife  of  one  of  the  parties  was  living,  and  that 
the  marriage  with  the  former  husband  or  wife  was  then  in  force. 

3.  That  one  of  the  parties  was  an  idiot  or  a  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by  force,  duress,  or  fraud.  ' 

5.  That  one  of  the  parties  was  physically  incapable  of  entering  into  the  marriage 
state.  But  an  action  can  be  maintained,  under  this  subdivision,  only  where  the 
incapacity  continues,  and  is  incurable. 

Infancy. —  The  age  of  consent  in  subdivisions  1  and  2  of  tliis 
section  was  changed  from  fourteen  to  sixteen  years,  in  1887,  in 
accordance  with  the  statutory  provision,  enacted  by  cbapter  24,  Laws 
of  that  year,  making  the  age  of  legal  consent  for  contracting  marriage 
eighteen  years  in  case  of  males  and  sixteen  years  in  case  of  females. 
Aside  from  the  statutory  regulations  limiting  the  age  of  consent  to 
marriage,  the  rules  of  the  common  law  remain  unchanged,  and  after 
the  infant  arrives  at  the  age  fixed  by  statute,  as  that  at  which  they 
may  marry,  the  consent  of  the  parents  is  not  necessary  to  the  validity 
of  the  marriage.  Bennett  v.  S'inith,  21  Barb.  440.  In  Aymur  v. 
lioff.,  3  Johns.  Ch.  49,  wliere  a  man  was  married  to  an  infant  under 
the  age  of  legal  consent,  and  she  immediately  declared  her  ignorance 
of  the  nature  and  consequences  of  the  marriage,  and  her  dissent  from 
it,  the  court,  on  a  bill  tiled,  ordered  her  to  be  placed  under  protec- 
ti'in  as  a  ward  of  the  court,  and  forbade  all  intercourse  or  correspuud- 
ence  with  her,  by  the  defendant,  under  pain  of  contempt.  A  very 
obvious  way,  says  Mr.  Bishop,  vol.  1,  §  151,  citing  Golemaii's  Oases, 
and  City  Hall  Recorder,  of  confirming  the  marriage,  is  by  continuing 
to  coliabit,  or  by  sexual  intercourse. 
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Former  husband  or  wife  living. —  Where  after  a  husband  had 
been  absent  five  successive  years,  during  which  the  wife  heard 
nothing  from  him,  and  she,  in  good  faith,  supposing  him  to  be  dead, 
married  another  man,  such  marriage  is  voidable  and  not  void,  and 
cannot  be  so  adjudged  at  the  instance  of  any  third  party.  Cropseij 
V.  McKinney,  30  Barb.  4Y.  In  Oriffin  v.  Banles,  2-i  How.  213,  it 
was  held  that  in  such  case  the  first  marriage  only  temporarily  sus- 
pended the  rights  of  the  liusband,  and  lie  having  omitted  to  file  a 
bill  to  annul  the  second  marriage,  the  latter  continued  in  effect 
as  if  when  first  solemnized  the  husband  was  not  alive.  This  case 
was  reversed  on  another  point.  37  N.  Y.  621.  Where  a  marriage 
has  been  dissolved  on  account  of  adultery  by  the  husband  he  cannot 
contract  a  valid  second  marriage  during  the  life  of  the  former  wife; 
to  render  the  second  marriage  void  it  is  enough  that  there  was  a 
prior  marriage,  and  that  the  former  wife  was  living  at  the  time  of 
the  second  marriage.  It  is  not  material  that  the  former  marriage 
sliould  have  taken  place  or  been  dissolved  within  the  State.  Smith 
V.  Woodworth,  44  Barb.  198.  Where  it  is  undenied  that  at  the  time 
of  the  marriage  the  wife  had  another  living  husband  a  judgment  of 
nullity  mnst  follow.  Appleton  v.  Warner,  51  Barb.  270.  A  hus- 
band who  seeks  a  judgment  declaring  his  marriage  void  by  reason 
of  a  former  marriage  of  his  wife,  cannot  attack  a  divorce  obtained 
by  her  from  her  former  husband,  alleging  that  it  was  obtained  by 
fraud  and  collusion,  if  the  court  had  jurisdiction.  Ruger  v.  linger, 
21  Hun,  489  ;  afiirmed,  85  N.  Y.  483.  But  a  marriage  was  annulled 
in  Mellen  v.  Mellen,  10  Abb.  N.  C.  329,  on  a  second  wife's  suit, 
upon  the  ground  that  a  divorce  obtained  in  another  State  was  with- 
out jurisdiction. 

A  marriage  will  not  be  annulled  because  contracted  in  violation 
•of  a  former  decree  of  divorce  forbidding  remarriage.  Kerrison  v. 
Kerrison,  60  How.  51.  A  marriage  should  not  be  annulled  on 
the  ground  that  defendant  had  a  living  husband  at  the  time  of 
the  marriage,  if  it  be  shown  that  the  alleged  prior  husband  had 
another  wife  living  at  the  time  of  the  alleged  prior  marriage,  such 
facts  render  the  alleged  prior  marriage  void  ab  initio,  and  a  decree 
dissolving  it  is  not  necessary  to  enable  defendant  to  marry  again. 
Lincoln  v.  Lincoln,  6  Eobt.  525.  A  second  marriage,  contracted  in 
good  faith  after  the  other  party  has  been  absent  five  years,  is  void- 
able merely,  and  is  considered  void  only  from  the  time  it  is  so 
•decreed.  Valleau  v.  Va/leau,  6  Paige,  207.  A  party  forbidden 
from  niarrying  again  by  deci'ee,  who  takes  up  his  abode  in  another 
53 


416       Action  to  Annul  a  Void  oe  Yoidable  Maeeiage. 

State,  may  marry  again  if  no  fraud  or  evasion  be  shown,  and  such- 
marriage  is  to  be  treated  as  valid  in  the  courts  of  this  State.  Matter 
of  Web¥s  Estate,  1  Tucker,  372.  Where  a  judgment  of  nullity  of 
a  former  marriage  is  opened  for  fraud  in  obtaining  it  after  he  has 
married  the  third  time,  and  the  third  wife  made  a  party,  answers 
'denying  the  validity  of  the  second  marriage,  and  asserting  the 
validity  of  her  own  judgment, a  decree  annulling  both  the  second  and 
third  marriage,  cannot  be  granted  unless  the  complaint  is  amended. 
A  marriage  can  be  adjudged  void  by  reason  of  the  existence  of  a 
former  husband  or  vrife,  only  where  such  relief  is  applied  for 
by  one  of  the  parties  to  the  marriage  claimed  to  ibe  unlawful 
and  in  the  manner  prescribed  by  statute.  Anonymous,  15  Abb. 
(N.  S.)  171.  Parties  interested  in  the  estate  of  a  deceased,  who 
allege  that  testator's  marriage  with  one  claiming  to  be  his  widow 
was  void  because  she  had  a  previous  husband  living,  may  be  allowed 
to  intervene  in  an  action  brought  by  her  to  have  her  first  marriage 
declared  void.  Tilhy  v.  Hayes,  27  Hun,  251.  Where  a  husband 
has  procured  a  judgment  divorcing  him  from  his  wife,  and  forbid- 
ding her  to  marry  again,  a  marriage  contracted  by  her,  even  under 
the  circumstances  prescribed  in  the  statute,  authorizing  the  marriage 
of  one  whose  husband  or  wife  has  absented  himself  or  herself  for  the 
space  of  five  years,  etc.,  is  void,  audits  invalidity  may  be  urged  by 
the  heirs  at  law  and  next  of  kin  of  the  second  husband  after  his 
death.  Matter  of  Borrow,  28  Hun,  336.  In  a  husband's  action  to 
annul  a  marriage  on  the  ground  that,  when  it  was  contracted,  he  had 
a  wife  living,  allegations  in  the  answer  that  before  marrying  defend- 
ant, plaintiff  had  procured  a  divorce  from  a  second  wife,  giving  him 
liberty  to  marry  again,  and  she  had  married  him  in  good  faith,  are  im- 
material, and  may  be  stricken  out.  Anonymous,  15  Abb.  (N.  S.)  171. 
Idiooy  or  lunacy. — An  insane  person,  or  one  so  deranged  as 
not  to  understand  the  ordinary  affairs  of  life,  is  incompetent  to  marry. 
Without  mental  capacity  to  give  consent  there  can  be  no  valid  mar- 
riage. The  party  must,  however,  be  insane  at  the  time  of  the  contract 
or  ceremony,  otherwise  it  will  be  held  valid.  If  the  person  was  only 
temporarily  insane,  and  afterward  during  a  lucid  interval  consents  to 
the  union,  the  marriage  will  be  confirmed  and  valid.  Lloyd  on 
Divorce,  21.  Marriage  was  decreed  void  because  party  was  insane 
at  time  of  raari'iage,  in  Wrightman  v.  Wrightinan,  4  Johns.  Ch.  343. 
See  authorities  there  cited.  The  insanity  of  a  plaintiff  at  the  time 
of  the  commencement  of  an  action  for  divorce  is  not  an  issuable 
fact.     Appleton  v.    \V(ir?i'r,  51  Barb.  270. 
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In  an  action  to  annul  a  marriage  on  the  ground  of  the  lunacy  of  the 
husband,  it  appeared  that  two  days  after  the  marriage  an  inquisition 
was  found,  declaring  the  husband  to  be  of  unsound  mind,  and  that 
he  had  been  for  six  months  previous ;  the  wife  at  the  time  of  the 
marriage  had  notice  of  the  pendency  of  the  proceedings  in  lunacy. 
Held,  that  such  finding  was  only  presumptive  evidence  of  insanity 
previous  to  the  marriage,  and  the  court  in  the  action  having  found 
the  husband  of  sound  mind  at  the  time  of  the  marriage,  which  find- 
ing was  affirmed  at  General  Term,  it  was  conclusive  on  appeal  to  the 
Court  of  Appeals.  The  presumption  is  always  of  sanity.  Banker 
V.  Banker,  63  N.  Y.  409. 

Force,  duress,  or  fraud. — A  decree  of  nullity  for  fraud  was 
granted  before  the  statute,  and  independently  of  it.  Ferlat  v.  Go- 
john,  Hopk.  Ch.  478  ;  Burtis  v.  Burtis,  id.  557.  Marriage  with  the 
mother  of  a  bastard,  obtained  on  the  wife's  statement  that  he  was  the 
father  of  the  child,  when  she  knew  that  it  was  impossible,  is  ground 
for  adjudging  the  marriage  void  —  the  child  had  subsequently  been 
born,  and  was  colored.  &o<<  v.  iS^Aw/eZc?^,  5  Paige,  43.  Marriage  set 
aside  for  fraud  and  legal  incapacity.  Perry  v.  Perry,  2  Paige,  501. 
The  fraud  referred  to  is  not  one  as  to  the  character  or  property  of 
the  defendant.  Klein  v.  Wolfsohn,  1  Abb.  N.  C.  134.  But  a 
marriage  procured  by  deception  as  to  the  health  and  marriageable 
condition  of  defendant  was  declared  void.  Meyer  v.  Meyer,  41 
How.  311.  Where  it  appeared  that  the  consent  of  a  minor  female 
was  obtained  by  fraud,  a  sentence  of  nullity  was  pronounced  at  the 
suit  of  the  mother,  both  husband  and  wife  having  been  made  parties- 
Sloan  V.  Kane,  10  How.  66.  Marriage  was  set  aside  as  procured  by 
spiritualism.     Hides  v.  Hides,  65  How.  17. 

A  suit  to  annul  a  marriage  upon  the  ground  of  fraud  could  not  be 
maintained  after  six  years,  before  the  Revised  Statutes.  Montgom- 
ery V.  Montgomery,  3  Barb.  Ch.  132.  But  see  §  1750.  But  the 
suit  cannot  be  maintained  upon  the  mere  admission  of  the  defend- 
ant. 3  Barb.  Ch.  132,  supra.  The  man's  ignorance  of  the  woman's 
pregnancy  at  the  time  of  marrying,  without  positive  concealment 
by  her,  is  not  a  ground  for  annulling  the  marriage.  Barth  v.  Barth, 
6  Law  Bull.  87.  A  husband  is  not  entitled  to  a  decree  of  nullity 
upon  the  ground  that  the  former  husband  of  his  wife  obtained  a 
divorce  from  her  by  her  collusion,  and  that  the  plaintiff  married  her 
on  the  faith  of  the  representation  that  she  had  procured  a  valid  di- 
vorce from  her  former  husband.  Kinnier  v.  Kinnier,  53  Barb. 
454.     In  an  action  to  annul  a  marriage  on  the  ground  that  plaintiff's 
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former  wife  was  living,  it  is  no  defense  that  representations  were 
made  to  him  that  he  had  a  legal  right  to  marry,  but  it  is  a  good 
defense  that  the  former  wife  was  not  living  at  the  time  of  snit 
brought.  Price  v.  Price,  2  T.  &  C.  659.  Eepresentations  that  a 
former  wife  was  dead,  when,  in  fact,  she  was  living,  but  her  husband 
had  been  divorced  from  her,  is  held  in  Clarke  v.  Clarice,  11  Abb. 
228,  not  to  constitute  such  fraud  as  to  be  a  ground  for  declaring  his 
second  marriage  void.  But  see  Blossom  v.  Barrett,  37  N.  Y.  434, 
where  it  was  held  that  a  defendant,  who  has,  by  false  representations, 
procured  a  marriage  between  plaintiff  and  himself,  when,  by  law,  he 
was  not  competent  to  enter  into  the  marriage  contract,  is  liable  to 
her  in  damages,  and  that  where  by  statute  such  marriage  is  void,  the 
plaintiff  may  maintain  an  action  against  such  fraudulent  husband 
without  first  procuring  a  formal  annulment  of  the  contract.  A  hus- 
band cannot  allege,  as  a  ground  for  annulling  his  marriage,  that  his 
wife  made  false  representations  to  him,  whereby  he  was  induced  to 
marry  her,  when  he  otherwise  would  not  have  done  so,  when,  dur- 
ing cohabitation,  he  discovered  the  falsity  of  such  representations, 
yet  continued  to  cohabit  with  her  two  years  after  such  discovery. 
MuUer  v.  Muller,  21  Week.  Dig.  287. 

False  representations  to  a  schoolgirl  fifteen  years  of  age,  inducing 
her  to  consent  to  a  marriage  ceremony  ;  to  the  effect  that  her  parents 
knew  of  the  purpose,  and  would  not  object ;  that  she  need  not  live 
with  him  for  several  years,  but  the  ceremony  could  be  kept  secret, 
she,  by  reason  of  immaturity  or  mental  weakness,  not  understanding 
the  nature  of  the  contract,  are  sufficient  grounds  for  declaring  the 
marriage  void.     Moot  v.  Moot,  37  Hun,  2SS. 

Impotence.  —  A  marriage  will  not  be  declared  void  for  impotence 
of  one  of  the  parties,  unless  such  incapacity  existed  at  the  time 
of  the  marriage,  and  is  incurable,  and  the  court  may  order  an 
examination.  Devanbagh  v.  Devanbagh,  5  Paige,  554.  If  there 
is  reason  to  believe  the  incapacity  can  be  removed  by  an  operation, 
a  decree  of  nullity  cannot  be  granted,  though  the  wife  refuses  to 
submit  to  the  operation.     Devanhagh  v.  Devanbagh,  6  Paige,  175. 

The  court  cannot  decree  a  divorce  for  impotence  except  under  the 
statute.  Burtis  v.  Burtis,  Hopk.  557.  And  sterility  is  not  a  ground 
for  divorce.  5  Paige,  554,  supra.  In  a  snit  for  nullity  on  ground 
of  physical  incapacity,  resulting  from  disease,  a  compulsory  reference 
cannot  be  made ;  that  only  can  be  done  under  the  statute  when  the 
incapacity  is  congenital.  Morrell  v.  Morrell,  17  Hun,  324.  See  9 
Abb.  N.  C.  1&7  for  note  on  impotency. 
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When  relief  granted. —  The  court  has  power  to  grant  a  decree  of 
nullity  onlj  in  cases  provided  by  statute.  It  cannot  decree  a  mar- 
riage null  on  the  ground  that  one  of  the  parties  married  in  another 
State  in  violation  of  a  decree  in  this  State.  Penquat  v.  Phelps,  48 
Barb.  566.  See  Kerrison  v.  Kerrison,  8  Abb.  if.  C.  444.  "When 
the  prayer  of  the  complaint  is  for  separation,  and  there  is  no  general 
prayer  for  relief,  the  plaintiff  cannot,  on  demurrer,  have  a  decree  ad- 
judging the  marriage  void,  though  there  are  sufBcient  allegations  to 
that  effect  in  the  complaint.  Walton  v.  Walton,  32  Barb.  203. 
The  courts  are  confined  to  the  exercise  of  such  express  or  incidental 
powers  as  are  conferred  on  thetn  by  statute  relating  to  divorce. 
Burtis  V.  Burtis,  Hopk.  457  ;  ErTcenhrack  v.  Erlcenbrack,  96  N.  Y. 
456  ;  Wells  v.  Wells,  10  State  Rep.  248.  A  judgment  dissolving  the 
marriage  was  recovered  by  the  wife  against  her  husband.  Held,  that  it 
disabled  the  husband  from  prosecuting  an  action,  brought  by  himself, 
against  her.  Jones  v.  Jones,  36  Hun,  414.  The  provisions  of  the 
Revised  Statutes  (7th  ed.,  p.  2332,  §  4)  are  as  follows  : 

"  When  either  of  the  parties  to  a  marriage  shall  be  incapable,  for 
want  of  age  or  understanding,  to  consent  to  a  marriage,  or  shall  be 
incapable  from  phj'sical  causes  of  entering  into  the  marriage  state, 
or  when  the  consent  of  either  party  .shall  have  been  obtained  by 
force  or  fraud,  the  marriage  shall  be  void  from  the  time  its  nullity 
shall  be  declared  by  a  court  of  competent  authority." 

§  1744.  An  action  to  annul  a  marriage,  on  tlie  ground  that  one  of  the  parties 
had  not  attained  the  age  of  legal  consent,  may  be  maintained  by  the  infant,  or  by 
either  parent  of  the  infant,  or  by  the  guardian  of  the  infant's  person;  or  the  court 
may  allow  the  action  to  be  maintained  by  any  person,  as  the  nest  friend  of  the  infant. 
But  a  marriage  shall  not  be  annulled,  at  the  suit  of  a  party  who  was  of  the  age 
of  legal  consent  when  it  was  contracted,  or  where  it  appears  that  the  parties,  for 
any  time  after  they  attain  that  age,  freely  cohabited  as  husband  and  wife. 

§  1745.  {Ainended,  1882.]  An  action  to  annul  a  marriage,  upon  the  ground  that 
the  former  husband  or  wife  of  one  of  the  parties  was  living,  the  former  marriage 
being  in  force,  may  be  maintained  by  either  of  the  parties  during  the  life-time  of 
the  other,  or  by  the  former  husband  or  wife.  Where  it  appears,  and  the  judg- 
ment determines,  that  the  subsequent  marriage  was  contracted  by  at  least  one  of 
the  parties  thereto  in  good  faith,  and  with  the  full  belief  that  the  former  husband 
or  wife  was  dead,  or  without  any  knowledge  on  the  part  of  the  innocent  party  of 
such  former  marriage,  the  issue  of  the  subsequent  marriage,  born  or  begotten 
before  the  final  judgment,  are  deemed  for  all  purposes  the  legitimate  children  of 
the  parent  who  at  the  time  of  the  marriage  was  competent  to  contract,  and  are 
entitled  to  succeed  as  such,  in  the  same  manner  as  other  legitimate  children,  to 
the  real  and  personal  estate  of  said  parent;  and  the  issue  so  entitled  must  be 
specified  in  the  judgment,  and  the  innocent  party  must  be  awarded  their  custody, 
and  he  or  she  is  entitled  to  appoint  a  guardian  of  their  persons  by  will. 

This  section  shall  be  construed  to  extend  to  all  cases  where  the  judgment  or 
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decree  of  nullity  of  such  subsequent  marriage  is  rendered  after  the  passage  of 
this  act,  whether  such  subsequent  marriage  was  contracted  before  or  after  the 
passage  hereof. 

Precedent  for  Complaint  —  Former  Husband  Living. 
SUPEEMB  COURT  —  Ulster  County. 


William  H.  Stewart 

agsi. 

Annie  Stewart. 


The  complaint  of  the  above  plaintiff  respectfully  shows  to  this  court 
that  the  above  plaintiff  married  the  above  defendant  at  the  city  of 
Kingston,  Ulster  county,  New  York,  on  the  3d  day  of  July,  1879; 
that  both  the  said  plaintiff  and  defendant  were  then  inhabitants  and 
residents  of  said  county  of  Ulster,  and  the  said  plaintiff  has  ever  since 
been  and  now  is  an  inhabitant  and  resident  of  said  county  ;  that  the 
said  plaintiff  and  defendant  lived  together  as  husband  and  wife  from 
the  time  of  said  marriage  down  to  sometime  in  the  spring  of  the  year 
1882,  at  and  in  the  county  of  Ulster ;  that  the  issue  of  said  marriage 
of  the  said  plaintiff  and  defendant  were  two  children,  "William  H. 
Stewart,  born  April  13,  1880,  and  now  living  with  his  grandfather  at 
Hurley,  Ulster  county,  and  Frederick  Stewart,  born  December  26, 
1881,  and  now  deceased  ;  that  prior  to  the  marriage  of  the  said  de- 
fendant to  this  plaintiff  the  said  defendant  had  been  the  wife  of  one 
Charles  Tate  and  had,  as  this  plaintiff  is  informed  and  believes,  com- 
menced proceedings  in  the  High  Court  of  Justice  in  England,  to  pro- 
cure a  divorce  from  said  Charles  Tate,  and  that  such  proceedings  had 
been  had  in  said  action  that  a  decree  had  been  entered  in  said  action, 
of  which  the  following  is  a  copy: 

In  the  High  Couht  of  Justice  —  Divorce  Division. 
Before  the  Right  Honorable  Sir  James  Hammonknight,  the  Presi- 
dent sitting  in  open  court  at  Westminster: 
Tate  V.  Tate. 

Referring  to  the  decree  made  in  this  action  on  the  5th  day  of  March, 
1879,  whereby  it  was  decreed  that  the  marriage  had  and  solemnized 
on  the  18th  day  of  February,  1876,  at  the  parish  church  in  the  Parish 
of  St.  John's,  Middlebrough,  in  the  county  of  York,  between  Annie 
Tate,  then  Towers,  widow,  the  petitioner,  and  Charles  Tate,  the  re- 
spondent, be  dissolved  by  reason  of  the  adultery,  coupled  with  cru- 
elty toward  the  petitioner,  committed  by  respondent  since  the  cele- 
bration of  the  said  marriage,  unless  sufficient  cause  be  shown  to  the 
court  why  the  said  decree  should  not  be  made  absolute  within  six 
months  from  the  making  thereof,  and  no  such  cause  having  been 
r-liown,  the  president,  on  motion  of  counsel  for  the  said  petitioner,  by 
liis  final  decree,  pronounced  and  declared  the  said  marriage  to  be  dis- 
solved. 

(Signed)  David  Henet  Owen, 

Reginfrar. 

The  complaint  further  shows,  that  the  said  plaintiff  supposed  at 
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the  time  of  his  said  marriage  with  the  defendant,  that  the  defendant 
was  fully  divorced  from  her  former  marriage  and  could  legally  enter 
into  the  marriage  relation  with  this  plaintiff,  and  the  said  plaintiff  is 
informed  that  the  said  defendant  then  supposed  that  she  had  been 
fully  divorced  from  her  former  marriage  and  could  legally  enter  into 
the  marriage  relation  with  this  plaintiff ;  that  the  plaintiff  and  defend- 
ant lived  together  as  husband  and  wife,  plaintiff  supposing  himself  to 
have  been  legally  married  to  her  until  the  spring  of  1882;  and  this 
plaintiff  is  informed  and  believes  that  the  said  defendant  lived  with  the 
plaintiff,  as  his  wife,  supposing  herself  to  be  his  lawful  wife,  until  the 
spring  of  1882,  when  she  received  letters  from  England  advising 
her  that  her  said  divorce  from  said  Charles  Tate  had  not  become 
absolute  at  the  time  of  her  said  marriage  to  this  plaintiff,  and  she, 
therefore,  then  first  knew  that  there  was  any  question  as  to  this 
jDlaintifl's  marriage  with  the  said  defendant  being  lawful ;  the 
complaint  further  shows  that  in  the  spring  of  1882  the  said  de- 
fendant informed  this  plaintiff  that,  there  was  some  question  as  to 
the  legality  of  their  said  marriage  by  reason  of  her  divorce  from 
Charles  Tate  not  having  become  absolute  at  the  time  of  such  marriage, 
and  suggesting  that  they  be  remarried;  that  this  plaintiff,  not  under- 
standing such  statement  and  not  then  believing  the  same,  refused  to 
enter  into  such  remarriage,  and  that  they  then  separated  and  have  not 
since  lived  together  as  man  and  wife;  that  this  plaintiff  and  said  de- 
fendant have  not  lived  or  cohabited  together  as  man  and  wife  since 
this  plaintiff  learned  of  and  heard  that  there  was  any  question  as  to  the 
legality  of  said  marriage;  that  the  said  child,  William  Henry  Stewart, 
has,  since  such  separation,  been  under  the  care  and  control  of  this 
plaintiff;  that  soon  after  said  separation  the  said  defendant  removed 
to  the  Province  of  Ontario,  Canada,  and  has  since  continued  to  reside 
there;  that,  as  this  plaintiff  is  informed  and  believes,  the  said  defend- 
ant, on  September  20,  1884,  at  South  Hampton,  Province  of  Ontario, 
married  one  Isaac  Aves,  and  has  since  continued  to  live  and  cohabit 
with  him  as  his  wife  at  Burgoinand  Stratford,  in  said  Province  of  On- 
tario, until  August,  1886;  that  said  defendant  committed  adultery 
with  the  said  Isaac  Aves  at  various  times,  between  the  said  20th  day 
of  September,  1884,  and  August,  1886,  at  the  places  above  named,  and 
at  the  house  and  residence  of  the  said  Aves,  and  lived  with  him  in  adul- 
terous intercourse;  that  such  adultery  was  committed  without  the  con- 
nivance, privity  or  procurement  of  this  plaintiff;  that  five  years  have  not 
elapsed  since  tbe  plaintiff  discovered  the  fact  of  such  adultery,  or  since 
the  commencement  of  such  adulterous  intercourse  was  discovered  by 
this  plaintiff,  and  that  the  plaintiff  has  not  voluntarily  cohabited  with 
the  defendant  since  such  discovery  or  since  such  adultery  as  aforesaid: 

Wherefore  the  said  plaintiff  demands  the  judgment  of  this  court: 

First.  Whether  or  not  this  plaintiff  and  the  said  defendant  ever  be- 
"Came  husband  and  wife; 

Second.  If  the  court  finds  they  did  become  husband  and  wife,  then 
this  plaintiff  demands  judgment  that  the  bonds  of  matrimony  between 
this  plaintiff  and  said  defendant  be  dissolved; 

Third.  That  the  custody  of  the  said  child,  William  Henry  Stewart, 
•be  awarded  to  this  plaintiff.  E.  Beknaed, 

Plaintiff's  Attorney,  Kingston,  N.  Y. 

{Add  ri'i-ifa/fioii.) 


422       Action  to  Annul  a  Void  ok  Voidable  Marriage. 

The  provisioDs  of  section  6,  page  2332,  Eevised  Statutes,  7th  ed., 
are  that  if  a  person  whose  husband  or  wife  shall  have  absented  him- 
self or.herself  for  the  space  of  five  successive  years  without  being 
known  to  such  person  to  be  living  during  that  time,  shall  marry 
during  the  life-time  of  such  absent  husband  or  wife,  the  marriage 
shall  be  void  only  from  the  time  that  its  nullity  shall  be  pronounced 
by  a  court  of  competent  authority. 

The  judgment  of  nullity  may,  in  certain  cases,  declare  the  mar- 
riage void  ah  initio,  in  other  cases  the  marriage  is  only  voidable  and 
does  not  become  void  until  sentence  of  nullity  is  pronounced  upon 
it  (citing  Yalleau  v.  Valleau,  6  Paige,  208  ;  Oropsey  v.  MoKinney, 
30  Barb.  47).  Bloit  v.  Eider,  47  How.  94.  Under  this  section  of 
the  statute,  a  marriage,  during  the  life-time  of  the  husband  or  wife,  is 
not  to  be  regarded  as  valid  for  any  other  purpose,  concerning  property, 
than  that  of  preserving  the  inheritance  of  the  offspring  thereof,  from 
the  competent  parent.  Spicer  v.  Spicer,  16  Abb.  (N.  S.)  112.  In 
an  action  for  divorce,  brought  by  a  husband  against  his  second  wife 
on  the  ground  that  he  had  a  first  wife  living  at  the  time  of  the  sec- 
ond marriage,  he  obtained  a  divorce  by  her  failure  to  defend ;  the 
second  wife  was  subsequently  allowed  to  open  the  judgment  on  the 
ground  of  fraud,  and  to  put  in  an  answer  alleging  the  validity  of 
the  second  marriage.  The  third  wife  then  obtained  leave  of  the 
court  to  intervene,  and  she  put  in  an  answer  insisting  on  the  inva- 
lidity of  the  second  marriage  and  on  the  validity  of  hers,  the  third. 
Held,  that  without  an  amendment  to  the  complaint,  the  court  could 
not  adjudge  both  the  second  and  third  marriages  void.  Anonymous, 
15  Abb.  (N.  S.)  171.  The  provisions  of  the  statute  cited  have  no 
application  to  the  case  of  persons  who,  having  previously  been  hus- 
band and  wife,  have  been  divorced  and  have  consequently  ceased  to 
be  such  any  longer.  Where  a  husband  has  procured  a  judgmei  t 
divorcing  him  from  his  wife,  and  forbidding  her  to  marry,  a  marriage 
contracted  by  her,  even  under  the  circumstances  prescribed  by  the 
statute,  may  be  contested  by  the  heirs  at  law  and  next  of  kin  of  tlie 
second  husband  after  his  death.  Matter  of  Borrowdale,  38  II  un, 
336.  Parties  interested  in  the  estate  of  a  deceased  person,  who 
allege  that  testator's  marriage,  with  one  claiming  to  be  his  widow, 
was  void,  because  she  had  a  previous  husband  living,  may  be  allowed 
to  intervene  in  an  action  brought  by  her  to  have  her  first  marriage 
di'clared  void.     Tilhy  v.  Hayes,  27  Hun,  251. 

Where  a  husband  absents  himself  for  the  space  of  five  years,  and 
his  wife  marries  in  good  faith,  supposing  him  to  be  dead,  her  second 
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marriage  will  be  void  only  from  the  time  it  is  so  pronounced  by  a 
court  of  competent  jurisdiction,  and  it  can  only  be  declared  void  oa 
the  application  of  one  of  the  parties  to  it  during  the  life- time  of  the 
other.  It  cannot  be  declared  void,  collaterally,  after  the  death  of 
the  first  husband,  in  actions  instituted  by  creditors.  Cropsey  v. 
MoKinney,  30  Barb.  47.  In  Griffin  v.  Banks,  24  How.  213,  it 
was  held  that  where  the  wife,  after  her  husband's  absence  for  five 
years  successively  and  without  her  having  known  he  was  alive,  mar- 
ried a  second  husband,  that  the  first  marriage  was  only  placed  by 
law  in  abeyance;  it  only  temporarily  suspended  the  rights  of  the 
first  husband  unless,  by  his  own  neglect  or  acquiescence,  he  aban- 
doned them.  This  case  was  reversed  on  another  point.  37  N".  Y. 
621.  It  was  said  in  Lincoln  v.  Lincoln,  6  Robt.  525,  that  a  mar- 
riage could  not  be  annulled  on  the  ground  that  defendant  had  a  liv- 
ing husband  at  the  time  of  the  marriage,  if  it  be  shown  that  the 
alleged  prior  husband  had  another  wife  living  at  the  time  of  the 
alleged  prior  marriage;  such  facts  render  the  alleged  prior  marriage 
void  ah  initio,  and  a  decree  dissolving  it  is  not  necessary  to  enable 
defendant  to  marrj' again  ;  but  in  WightmauY.  Wightman,  4:  Sohna. 
Ch.  343,  it  is  held  that  though  a  marriage  be  ipso  facto  void,  yet  it 
is  proper  that  it  be  declared  void  by  a  judicial  decision  of  a  proper 
tribunal. 

§  1746.  An  action  to  annul  a  marriage,  on  tlie  ground  that  one  of  the  parties 
thereto  was  an  idiot,  may  be  maintained,  at  any  time  during  the  life-time  of  either 
party,  by  any  relative  of  the  idiot  who  has  an  interest  to  avoid  the  marriage. 

§  1747.  An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the  parties 
thereto  was  a  lunatic,  may  be  maintained,  at  any  time  during  the  continuance  of 
the  lunacy,  or  after  the  death  of  the  lunatic  in  .that  condition,  and  during  the  life 
of  the  other  party  to  the  marriage,  by  any  relative  of  the  lunatic,  who  has  an 
interest  to  avoid  the  marriage.  Such  an  action  may  also  be  maintained  by  the 
lunatic,  at  any  time  after  restoration  to  a  sound  mind;  but,  in  that  case,  the  mar- 
riage shall  not  be  annulled  if  it  appears  that  the  parties  freely  cohabited  as  hus- 
band and  wife  after  the  lunatic  was  restored  to  a  sound  mind. 

g  1748.  Where  no  relative  of  the  idiot  or  lunatic  brings  an  action  to  annul  the 
marriage,  as  prescribed  in  either  of  the  last  two  sections,  the  court  may  allow  an 
action  for  that  purpose  to  be  maintained,  at  any  time  during  the  life-time  of  both 
the  parties  to  the  marriage,  by  any  person  as  the  next  friend  of  the  idiot  or  luna- 
tic. But  this  section  does  not  apply  where  the  marriage  might  have  been  an- 
nulled, at  the  suit  of  the  lunatic,  as  prescribed  in  the  last  section. 

See  Montgomery  v.  Montgomery,  3  Barb.  Ch.  132. 

S  1749.  A  child  of  a  marriage,  which  is  annulled  on  the  ground  of  the  idiocy  or 
lunacy  of  one  of  its  parents,  is  deemed,  for  all  purposes,  the  legitimate  child  of 
the  parent  who  is  of  sound  mind. 

g  1750.  An  action  to  annul  a  marriage,  on  the  ground  that  the  consent  of  one 
54 
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of  the  parties  thereto  was  obtained  by  force,  duress  or  fraud,  may  be  maintained, 
at  any  time,  by  the  party  whose  consent  was  so  obtained.  Such  an  action  may 
also  be  maintained,  during  the  life-time  of  the  other  party,  by  the  parent  or  the 
guardian  of  the  person  of  the  party,  whose  consent  was  so  obtained,  or  by  any 
relative  of  that  party,  who  has  an  interest  to  avoid  the  marriage.  But  a  marriage 
shall  not  be  annulled  on  the  ground  of  force  or  duress,  if  it  appears  that,  at  any 
time  before  the  commencement  of  the  action,  the  parties  thereto  voluntarily  co- 
habited as  husband  and  wife;  or  on  the  ground  of  fraud,  if  it  appears  that,  at 
any  time  before  the  commencement  thereof,  the  parties  voluntarily  cohabited  as 
husband  and  wife,  with  a  full  knowledge  of  the  facts  constituting  the  fraud. 

§  1751.  The  court  must,  upon  the  application  of  the  plaintiff,  award  the  custody 
of  the  children  of  a  marriage,  which  is  annulled  on  the  ground  of  force,  duress 
or  fraud,  to  the  innocent  parent,  unless  it  appears  that  the  latter  is  unfit,  for  any 
reason,  to  have  the  custody  of  one  or  more  of  the  children,  in  which  case  the 
court  must  give  such  directions  relating  thereto  as  the  interest  of  the  child  or 
children  require.  The  judgment  may  make  provision  for  the  education  and 
maintenance  of  the  children  out  of  the  property  of  the  guilty  parent. 

§  1752.  An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the  parties 
was  physically  incapable  of  entering  in  the  marriage  state,  may  be  maintained 
only  by  the  injured  party,  against  the  party  whose  incapacity  is  alleged.  Such 
an  action  must  be  commenced  before  two  years  have  expired  since  the  marriage. 

In  action  for  divorce,  on  the  ground  of  adultery,  the  defendant 
cannot  interpose  the  defense  of  the  physical  incapacity  of  the  plain- 
tiif  to  contract  the  marriage  relation,  where  more  tlian  two  years 
have  expired  from  the  solemnization  of  the  marriage  contract,  and 
within  which  time  the  defendant  has  brought  no  action  against  the 
plaintiff  for  a  dissolution  of  the  marriage  contract  on  that  ground. 
Griffin  V.  Griffin,  23  How.  183.  This  is  a  statute  of  limitation,  and 
the  action  is  not  barred  by  the  lapse  of  two  years,  unless  that  objec- 
tion is  set  up  in  the  answer.     Kaiser  v.  Kaiser,  17  Hun,  602. 

§  1753.  In  an  action  brought  as  prescribed  in  this  article,  a  final  judgment, 
annulling  the  marriage,  shall  not  be  rendered  by  default,  for  want  of  an  appear- 
ance or  pleading,  or  upon  the  trial  of  an  issue,  without  proof  of  the  facts  upon 
which  the  allegation  of  nullity  is  founded.  And  the  declaration  or  confession  of 
either  party  to  the  marriage  is  not  alone  sufficient  as  proof;  but  other  satisfactory 
evidence  of  the  facts  must  be  produced.  '  In  such  an  action,  except  where  it  is 
founded  upon  an  allegation  of  the  physical  incapacity  of  one  of  the  parties 
thereto,  the  court  must,  upon  the  application  of  either  of  the  parties,  make  an 
order  directing  the  trial  by  a  jury  of  all  the  issues  of  fact;  or  it  may,  of  its  own 
motion,  make  an  order  directing  the  trial  by  a  jury  of  one  or  more  issues  of  fact; 
for  which  purpose  the  questions  to  be  tried  must  be  prepared  and  settled,  as  pre- 
*  scribed  in  section  nine  hundred  and  seventy  of  this  act. 
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Judgment  Annulling  Marriage. 
SUPREME  COURT. 


William  H.  Stewart 

agst. 

Annie  Stewart. 


The  above  cause  being  at  issue  and  coming  on  for  trial,  by  consent 
of  the  parties  thereto,  before  the  court  without  a  jury,  and  the  court 
having  heard  the  proofs  and  allegations  of  the  parties,  has  made  and 
filed  its  decision,  whereby  it  finds  that  there  was  no  legal  marriage 
between  the  parties  to  this  action,  because  at  the  time  of  such  mar- 
riage the  said  defendant  had  a  former  husband  living,  and  that  such 
marriage  had  no  legal  force  or  effect.  Now,  on  motion  of  Bernard 
Reuben,  the  attorney  for  the  above  jjlaintiff,  it  is  hereby  ordered  and 
adjudged  that  the  marriage  between  the  parties  to  this  action  on  July 
3,  1879,  was  and  is  of  no  legal  force  or  effect,  and  was  not  a  legal 
marriage  because  the  said  defendant  then  had  a  husband  living  from 
whom  she  was  not  divorced;  and  it  is  further  adjudged  that  the  said 
plaintiii  did  not  become  and  is  not  now  the  husband  oif  said  defendant, 
and  that  the  said  defendant  did  not  become  and  is  not  now  the  wife 
of  this  plaintiff.  And  it  is  further  adjudged  that  the  said  plaintifE 
have  the  care,  custody,  control  and  education  of  the  infant,  William 
Henry  Stewart,  the  issue  of  the  said  marriage. 

Samuel  Edwards, 

Jacob  D.  Wuets,  Justice  Supreme  Court. 

Cleric. 

Rtilb  74.  Annulling  Makkiagb  —  Affidavits  to  obtain  Order  of  Kbfek- 
BNCB  —  Plaintiff  to  be  Examined  on  Oath. —  To  obtain  an  order  of  reference, 
if  tlie  complaint  seeks  to  annul  a  marriage  on  the  ground  that  the  party  was  under 
the  age  of  legal  consent,  an  affidavit  must  be  produced  showing  that  the  parties 
thereto  have  not  freely  cohabited  for  any  time  as  husband  and  wife,  after  the 
plaintifE  had  attained  the  age  of  consent.  If  the  complaint  seeks  to  annul  the 
marriage,  on  the  ground  that  the  plaintiff's  consent  was  obtained  by  force  or  fraud, 
the  plaintiff  must  show  by  affidavit  that  there  has  been  no  voluntary  cohabitation 
between  the  parties  as  man  and  wife;  and,  if  it  seeks  to  annul  a  marriage  on  the 
ground  that  the  plaintiff  was  a  lunatic,  an  affidavit  must  be  produced  showing 
that  the  lunacy  still  continues;  or  the  plaintiff  must  show  by  his  aflSdavit  that  the 
parties  have  not  cohabited  as  husband  and  wife,  after  the  plaintiff  was  restored  to 
his  reason,  and  in  case  of  reference  the  plaintiff  shall  be  examined  specially  as  to 
these  facts. 

For  the  practice  in  actions  of  this  character,  see  §  1757,  where  the 
authorities  are  cited  and  practice  in  all  actions  for  divorce  is  con- 
sidered. 

§  1754.  h  final  judgment,  annulling  a  marriage,  rendered  during  the  life-time 
of  both  the  parties,  is  conclusive  evidence  of  the  invalidity  of  the  marriage,  in 
every  court,  of  record  or  not  of  record,  in  any  action  or  special  proceeding,  civil  or 
criminal.     Such  a  judgment,  rendered  after  the  death  of  either  party  to  the  mar- 
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riage,  is  conclusive  only  as  against  the  parties  to  the  action,  and  those  claiming 
under  them. 

§  1755.  An  order,  allowing  a  person  to  maintain  an  action,  as  the  next  friend  of 
an  infant,  as  prescribed  in  section  one  thousand  seven  hundred  and  forty-four  of 
this  act,  or  as  the  next  friend  of  an  idiot  or  lunatic,  as  prescribed  in  section  one 
thousand  seven  hundred  and  forty -eight  of  this  act,  may  be  granted  by  the  court, 
in  its  discretion,  without  notice,  or  upon  notice  to  such  persons  and  in  such  a 
manner,  as  it  deems  proper.  A  motion  to  vacate  such  an  order  must  be  made  at 
a  term  held  by  the  judge  who  granted  it,  unless  he  is  dead,  out  of  office,  or  unable 
to  hear  it  by  reason  of  sickness  or  otherwise;  or  unless  he  expressly  directs  it  to 
be  heard  at  a  term  held  by  another  judge.  But  where  such  an  order  has  been 
granted,  the  court,  to  which  application  for  final  judgment  is  made,  may  dismiss 
the  complaint,  if  justice  so  requires,  although,  in  a  like  case,  the  party  to  the 
marriage,  if  plaintifi,  would  be  entitled  to  judgment. 


CHAPTER  XIII. 

ACTION  FOR  DIVORCE. 

§  1756.  In  either  of  the  following  cases,  a  husband  or  a  wife  may  maintain  an 
action,  against  the  other  party  to  the  marriage,  to  procure  a  judgment,  divorcing 
the  parties  and  dissolving  the  marriage,  by  reason  of  the  defendant's  adultery: 

1.  Where  both  parties  were  residents  of  the  State,  when  the  offense  was  com- 
mitted. 

2.  Where  the  parties  were  married  within  the  State. 

3.  Where  the  plaintiff  was  a  resident  of  the  State,  when  the  offense  was  com- 
mitted, and  is  a  resident  thereof,  when  the  action  is  commenced. 

4.  Where  the  offense  was  committed  within  the  State,  and  the  injured  party, 
-when  the  action  is  commenced,  is  a  resident  of  the  State. 

Adultery  in  divorce  law  is  the  voluntary  sexual  intercourse  of  a 
married  person  -with,  one  not  the  husband  or  wife.  Bishop  on 
Divorce,  §  703. 

Jurisdiction. —  The  courts  have  not  common-law  jurisdiction  over 
the  subject  of  divorce;  their  authority  is  confined  altogether  to  the 
exercise  of  such  express  and  incidental  powers  as  are  conferred  upon 
them  by  statute.  Griffin  v.  Griffin,  47  JST.  Y.  134 ;  Davis  v.  Davis, 
75  id.  221 ;  Erkenhrack  v.  Erkenhrack,  96  id.  456.  Plaintiff  cannot 
have  a  divorce  where  she  was  married  abroad,  and  also  lived  abroad 
at  the  time  of  the  commencement  of  the  action.  Bamsden  v. 
Hamsden,  2S  Hun,  285  ;  affirmed,  91  N.  Y.  281.  Where  the  mar- 
riage is  solemnized  abroad,  the  statute  requires  that  the  injured  party 
shall  be  an  actual  inhabitant  of  the  State  at  the  time  of  the  com- 
mencement of  the  offense  and  when  suit  was  begun.  Otto  v.  Otto, 
8  Week.  Dig.  413.     Where  defendant  was  a  non-resident  at  the  time 
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of  the  adultery,  and  committed  it  out  of  the  State,  the  other  party 
cannot  obtain  a  divorce  unless  he  was  an  actual  inhabitant  when  the 
offense  was  committed  and  when  suit  was  begun ;  a  coming  tem]  o- 
rarily  in  the  State  to  bring  suit  and  then  departing  does  not  make 
him  an  inhabitant.     MoNeel  v.  MoNeel,  3  Edw.  550. 

Where  in  divorce  an  order  of  publication  is  obtained  on  an  affi- 
davit that  defendant's  domicile  was  originally  in  this  State,  and  that 
he  never  intended,  or  expressed  an  intention,  to  acquire  a  residence 
elsewhere,  and  these  statements  were  not  contradicted,  held,  the 
court  was  justified  in  holding  him  a  resident.  DeMeli  v.  DeMeliy 
5  Civ.  Pro.  E.  306.  "Where  the  adultery  was  committed  in  New 
York,  during  the  residence  of  the  parties  there,  and  the  defendant 
resided  there  at  the  time  of  commencement  of  suit,  held,  the  Supe- 
rior Court  had  jurisdiction.  Forrest  v.  Forrest,  6  Duer,  102.  If 
the  bill  does  not  show  upon  its  face  that  it  is  within  the  provisions 
of  the  statute,  plaintiff  cannot  have  a  divorce,  even  though  the  de- 
fendant does  not  demur.  Jarvis  v.  Jarvis,  3  Edw.  Ch.  462. 
Where  it  appeared  in  the  wife's  suit  that  her  husband  came  into  the 
State  a  short  time  before  filing  the  bill,  and  that  he  had  continued 
to  reside  there  since  that  time,  it  was  held  that  she  was  presumed  to 
be  a  resident  at  the  time  of  the  filing  of  the  bill.  Johnson  v.  John- 
son, 4  Paige,  460.  The  domicile  of  the  husband  is,  prima  facie, 
that  of  the  wife;  but  if  separated  by  decree  of  a  competent  court, 
and  the  wife  remains  in  the  same  place,  that  presumption  is  rebutted. 
Vischer  v.  Yischer,  12  Barb.  640;  Glinsmann  v.  Glinsmann,  12 
How.  32.  The  courts  of  this  State  have  jurisdiction  to  grant  a  de- 
cree of  divorce  in  favor  of  a  non-resident  defendant.  Fullmer  v. 
Fullmer,  6  Week.  Dig.  42.  Every  State  has  a  right  to  determine 
the  status  of  persons  domiciled  within  its  territory,  which  right  in- 
cludes the  power  to  decree  a  divorce,  which  must  be  recognized  as 
effecting  a  dissolution  of  the  marriage  contract  in  sister  States ;  juris- 
diction of  the  person  of  a  domiciled  citizen  of  a  State  may  be  ac- 
quired by  the  courts  of  that  State,  by  substituted  service  as  author- 
ized by  the  lex  fori,  though  at  the  time  he  be  in  fact  abiding  in 
another  State.  Hunt  v.  Hunt,  72  IST.  T.  217.  Where  the  plaintiff, 
prior  to  her  marriage  with  defendant,  procured  a  divorce  from  a 
lormer  husband,  in  another  State,  it  is  incumbent  on  plaintill  to 
show  that  such  divorce  is  valid  and  that  the  court  granting  it  liad 
jurisdiction  of  the  person  of  the  defendant  in  such  former  action. 
Collins  V.  Collins,  80  N".  Y.  1. 

Judo-ments  of  Superior  Courts  are  presumed  to  have  been  regu- 
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larly  and  legally  rendered  and,  where  the  record  does  not  disclose 
how  the  court  acquired  jurisdiction,  it  will  be  presumed  till  the  con- 
trary appears.  Wells  v.  Wells,  10  State  Eep.  248.  "Where  plain- 
tiff and  her  husband  were  residents  of  Massachusetts,  she  went  to 
Vermont  and  procured  a  divorce  for  abandonment,  service  of  some 
papers  was  admitted  by  the  husband,  in  Massachusetts,  who  waived 
all  irregularities  in  the  service,  subsequently  married  the  defendant 
in  this  State,  and  afterward  brought  action  for  divorce  ou  the 
ground  that  the  divorce  granted  in  Vermont  was  a  nuUity.  Held, 
that  the  cause  of  action  in  the  former  suit  not  having  accrued  while 
the  parties  were  domiciled  in  Vermont,  the  courts  of  that  State  ac- 
quired no  jurisdiction ;  that  the  service  outside  the  State  was  a 
nullity,  and  the  answer  set  forth  a  good  defense.  Moe  v.  Moe,  2  T. 
&  C.  647.  The  subject  of  divorce  is  regulated  exclusively  by  statute, 
and  actions  relating  thereto  can  only  be  maintained  pursuant  to  stat- 
utory provisions.  Combs  v.  Gomhs,  17  Abb.  IS".  C.  265,  citing  Blott  v. 
aider,  47  How.  90 ;  Sullivan  v.  Sullivan,  41  Super.  Ct.  519.  No  ju- 
risdiction is  acquired  by  personal  service  of  the  process  of  a  court, 
on  persons  residing  out  of  a  State,  unless  such  service  is  expressly 
authorized  by  statute.  Burton  v.  Burton,  45  Hun,  68.  It  was  held  in 
Yenney  v.  Yenney,  1  Civ.  Pro.  R.  146,  n.,  that  in  divorce  cases  the 
applicant  must  be,  at  the  time  of  exhibiting  the  bill  of  complaint,  an 
actual  inhabitant  of  this  State,  and  that  the  ajfBdavit  merely  alleging 
residence  does  not  give  jurisdiction  to  authorize  an  order  for  service 
on  defendant  by  publication. 

Process. —  Service  must  be  such  as  fairly  to  advise  the  defendant 
of  the  commencement  of  the  action,  otherwise  it  will  be  regarded  as 
a  fraudulent  or  unfair  use  of  the  process  of  the  court,  and  judgment 
on  such  service  will  be  set  aside  on  motion.  Bulkley  v.  Bulhley, 
6  Abb.  307. 

Pakt  of  Rule  18. —  In  actions  for  divorce,  or  to  annul  a  marriage,  or  for  sep- 
arate maintenance,  the  affidavit,  in  addition  to  the  above  requirements,  shall  state 
what  knowledge  the  affiant  had  of  the  person  served  being  the  defendant,  and 
proper  person  to  be  served,  and  how  he  acquired  such  knowledge.  The  court 
may  require  the  affiant  to  appear  iu  court,  or  before  a  referee  if  a  reference  be 
ordered,  and  be  examined  in  respect  thereto,  and  when  service  has  been  made  by 
the  sheriff,  may  require  the  officer  who  made  the  same  to  be  summoned  and 
examined  in  like  manner. 

As  to  requisites  of  summons,  see  §  1774. 
What  should  he  averred  in  the  com.plaint.  — 
Rdi.e  76.  Question  tNG  LnaiTTMACT  of  Children. —  On  a  complaint  iiled  by 
a  husband  for  a  divorce,  if  he  wishes  to  question  the  legitimacy  of  any  of  the 
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children  of  his  wife,  the  allegation  that  they  are  or  that  he  believes  them  to  be 
illegitimate,  shall  be  distinctly  made  in  the  complaint.  If  a  reference  is  ordered, 
proofs  shall  be  taken  upon  the  question  of  legitimacy,  as  well  as  upon  the  other 
matters  stated  in  the  complaint;  and  if  the  issue  is  tried  by  a  jury,  an  issue  on 
the  question  of  legitimacy  of  the  children  shall  be  awarded  and  tried  at  the  same 
time. 

As  to  requirement,  for  an  affidavit  when  certain  averments  are  not 
made  in  the  complaint,  see  rule  73,  under  §  1757.  It  is  provided 
by  rule  93  that  judgment  shall  not  be  granted  for  a  divorce  unless 
it  appears  five  years  have  not  elapsed  since  the  discovery  of 
the  fact  that  the  adultery  charged  in  the  complaint  had  been  com- 
mitted, and  where,  at  the  time  of  the  offense  charged,  the  defendant 
was  living  in  adultery  with  the  person  with  whom  the  offense  was 
alleged  to  have  been  committed ;  that  five  years  have  not  elapsed 
since  the  commencement  of  such  adulterous  intercourse  was  discov- 
ered by  plaintiff ;  held,  that  the  latter  clause  had  reference  to  cases 
where  the  parties  were  living  together  in  adulterous  intercourse. 
Church  V.  Church,  7  State  Eep.  177.  Where  the  complaint  is  veri- 
fied and  contains  the  averments  required  by  rule  73,  it  is  'prima 
_/acie  evidence  of  the  fact,  and  the  burden  of  proof  is  thereby  thrown 
on  defendant,  who  is  bound  to  controvert  and  disprove  such  allega- 
tions as  a  matter  of  affirmative  defense.  Farace  v.  Farace,  61  How. 
61.  This  is  based  on  section  831  as  it  then  stood  prohibiting  hus- 
band or  wife  to  testify.  Query,  whether  the  rule  holds  good  as  the  sec- 
tion stands  as  amended  in  1877,  which  see.  In  averring  the  offense 
in  action  for  divorce  on  the  ground  of  adultery,  precision  as  to  time, 
place  and  circumstance  is  required.  Anonymous,  1 7  Abb.  48.  If 
the  name  of  the  person  with  whom  the  offense  was  committed  be 
unknown,  the  complaint  should  state  particularly  the  place  where 
the  offense  occurred,  as  at  a  house  specified,  and  the  like.  JSeyde  v. 
Heyde,  4  Sandf.  692.  An  allegation  that  the  offense  was  com- 
mitted in  February  and  March,  1867,  in  the  cities  of  New  York  and 
Brooklyn,  held  to  be  sufficiently  specific.  Clarh  v.  ClarJc,  7  Robt. 
276.  In  actions  of  divorce,  allegations  of  adultery  committed  with 
persons  unknown  to  the  party  pleading,  must  nevertheless  state 
specifically  time  and  places.     Tim  v.  Tim,  16  Abb.  (N.  S.)  39. 

Where  the  complaint  alleged  that  the  defendant,  from  the  first  of 
November  previous,  up  to  the  time  of  the  verification  of  the  com- 
plaint, went  to,  visited,  and  at  various  houses  and  places  of  prostitu- 
tion or  assignation  in  the  city  of  New  York,  which  times  and  places 
plaintiff  was  unable  to  particularize,  committed  adultery  and  had 
carnal  connection  with  a  person  therein  named  ;    held,  that  the  alle- 
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gation  shonld  be  rendered  more  definite  and  certain  as  to  the  place 
at  wliich  the  adultery  was  conamitted.     Cardwell  v.  Cardwell,  12 
lliin,  92.     A  complaint  is  sufficient  which  avers  the  adultery  with  a 
person,  whose  name  is  unknown,  between  certain  specified  dates, 
and  in  a  town  or  city  named,  and  further  avers  that  plaintiff  is  un- 
able to  more  particularly  specify  the  times  and  places.     Mitchell  v. 
Mitchell,  61  N.    Y.   398.     Where  the  allegation  was  "that  said 
plaintiff  is  informed  and  believes  that  at  divers  times,  between  the 
1st  day  of  July,  1879,  and  the  commencement  of  this  action,  at  various 
places  iu  said  village  of  Saratoga  Springs,  K.  Y.,  but  at  what  partic- 
ular time  and  places  plaintiff  is  unable  to  state,  defendant  has  com- 
mitted adultery  with  a  female,  and  with  women  whose  names  and 
name  are  unknown  to  plaintiff,  it  was  held  not  sufficiently  definite 
and  certain,  a  motion  for  a  bill  of  particulars  should  be  made  before 
answer.     Gridley  v.  Gridley,  7  Civ.  Pro.  K.  215.     The  complaint 
should  state  that  the  discovery  by  the  plaintiff  of  the  defendant's 
criminality  took  place  within  a  certain  time  before  the  commence- 
ment of  the  action,  because,  as  it  affects  the  propriety  of  decreeing 
a  divorce,  such  time  has  been  fixed  by  law  and  is  required  by  rule. 
ZorhowsTci  v.  Zorkowski,  27  How.  37.     It  must  be  averred  in  the 
complaint  that  the  adultery  was  committed   without  the  consent, 
connivance,  privity  or  procurement  of  plaintiff,  and  it  nmst  be  veri- 
fied by  plaintiff.     Myers  v.  Myers,  41  Barb.  114. 

The  Latter  Part  op  Riile  73. — And,  when  the  action  is  for  divorce  on  the 
ground  of  adultery,  unless  it  be  averred  in  the  complaint  that  the  adultery 
charged  was  committed  without  the  consent,  connivance,  privity  or  procurement 
of  the  plaintiff;  that  five  years  have  not  elapsed  since  the  discovery  of  the  fact 
that  such  adultery  had  been  committed;  and  that  the  plaintiff  has  not  voluntarily 
cohabited  with  the  defendant  since  such  discovery;  and  also,  where,  at  the  time 
of  the  offense  charged,  the  defendant  was  living  in  adulterous  intercourse  with, 
the  person  with  whom  the  offense  is  alleged  to  have  been  committed;  that  five 
years  have  not  elapsed  since  the  commencement  of  such  adulterous  intercourse 
was  discovered  by  the  plaintiff;  and  the  complaint  containing  such  averments  be 
verified  by  the  oath  of  the  plaintiff,  in  the  manner  prescribed  by  the  Code,  judg- 
ment shall  not  be  rendered  for  the  relief  demanded,  until  the  plaintiff's  affidavit 
be  produced,  stating  the  above  facts;  and  in  case  of  reference  the  plaintiff  shall 
be  specifically  examined  on  oath,  as  to  each  of  these  particulars. 

A  finding  that,  during  six  years  before  the  commencement  of  the 
action,  the  defendant  was  living  in  open  adultery,  bars  the  plaintiff's 
right  to  a  judgment  under  the  rule.  Church  v.  Church,  7  State 
Rep.  177.  Allegations  in  a  complaint,  by  a  wife,  respecting  the 
amount  and  value  of  the  defendant's  property,  with  a  view  to  ali- 
mony, are  unnecessary.     The  matter  of  alimony  is  a  question  for 
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the  court  after  judgment.  Forrest  v.  Forrest^  6  Duer,  102.  If  the 
prayer  for  relief  is  only  for  separation,  no  absolute  divorce  can  be 
granted,  if  defendant  do  not  answer,  as  the  plaintifE  can  then  have 
no  further  relief  than  that  demanded  in  the  complaint.  Walton  v. 
Walton^  32  Barb.  203.  The  prayer  for  relief  should  be  that  the 
marriage  contract  be  declared  void  and  dissolved,  and  a  divorce  a 
vinculo  be  granted.  Forrest  v.  Forrest,  6  Duer,  102.  Charges  of 
adultery  on  the  part  of  the  defendant  have  no  place  in  a  complaint 
which  prays  for  a  separation,  and  will  be  stricken  out  on  motion. 
Allen  V.  Allen,  19  "Week.  Dig.  219.  A  cause  of  action  for  dissolu- 
tion of  marriage  and  one  for  separation  and  maintenance  cannot  be 
joined.  Section  484  does  not  allow  it,  and  they  may  require  differ- 
ent methods  of  trial.     Bucholz  v.  Buoholz,  1  How.  (N.  S.)  46. 

Complaint  for  Adultery. 
SUPREME  COUET. 


Samuel  Van  SteenbuTgh 

agst. 
Mary  A.  Van  Steenburgh. 


The  complaint  of  the  plaintifE  respectfully  shows  to  the  court,  that, 
on  the  i4th  day  of  November,  1870,  the  plaintiff  was  married  to  the 
defendant,  at  the  town  of  Hurley,  in  the  county  of  Ulster,  State  of 
New  York;  that  the  plaintiff  and  defendant  then  were,  and  both  of 
them  have  been  up  to  this  time,  residents  of  this  State,  and  were  sucli 
at  the  time  of  the  commission  of  the  several  acts  of  adultery  herein- 
after mentioned;  that  at  divers  places  within  the  town  of  Catskiil,  in 
the  county  of  Greene,  State  of  New  York,  and  at  various  times  be- 
tween the  1st  day  of  June,  1883,  and  this  time,  at  what  particular 
times  and  places  the  plaintifE  is  unable  to  state,  the  defendant  has 
committed  adultery  with  one  Jacob  Layman;  {state  times  and  places 
specifically,  if  iiossihle)  that  such  adultery  was  committed  without  the 
consent,  connivance,  privity  or  consent,  or  procurement  of  plaintiff; 
that  five  years  have  not  elapsed  since  the  plaintiff  discovered  the  fact 
that  such  adultery  had  been  committed,  and  that  plaintiff  has  not 
voluntarily  cohabited  with  defendant  since  the  commission  of  the  last 
offense  above  alleged,  or  at  any  time  since  June,  1883;  that  the  issue 
of  said  marriage  of  the  plaintiff  and  defendant  is  one  child  named 
William,  born  November,  1870,  wherefore  plaintiff  demands  that  the 
bonds  of  matrimony  between  himself  and  the  defendant  be  dissolved. 

{Add  verification.) 

§  1757.  The  answer  of  the  defendant  may  be  made,  without  verifying  it,  notwith- 
standing the  verification  of  the  complaint.  If  the  answer'  puts  in  issue  the  alle- 
gation of  adultery,  the  court  must,  upon  the  application  of  either  party,  or  it  may, 
of  its  own  motion,  m'-ilt"  an  order  directing  the  trial,  by  a  jury,  of  that  issue;  for 
which  purpose,  the  questions  to  be  tried  must  be  prepared  and  settled,  as  pre- 
53 
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scribed  in  section  niue  liundred  and  seventy  of  this  act.  If  the  answer  does  not 
put  in  issue  the  allegation  of  adultery,  or  if  the  defendant  makes  default  in  ap- 
pearing or  pleading,  the  plaintiff,  before  he  is  entitled  to  judgment,  must,  never- 
theless, satisfactorily  prove  the  material  allegations  of  his  complaint,  and  also, 
by  his  own  testimony  or  otherwise,  that  there  is  no  judgment  or  decree,  in  any 
court  of  the  State  of  competent  jurisdiction,  against  him  in  favor  of  the  dufeiid- 
ant  for  a  divorce  upon  the  ground  of  adultery. 

t;  1758.  In  either  of  the  following  cases,  the  plaintiff,  is  not  entitled  to  a  di- 
vorce, although  the  adultery  is  established; 

1.  Where  the  offense  was  committed  by  the  procurement  or  with  the  conniv- 
ance of  the  plaintiff. 

3.  Where  the  offense  charged  has  been  forgiven  by  the  plaintiff.  The  forgive- 
ness may  be  proved,  either  affirmatively,  or  by  the  voluntary  cohabitation  of  the 
parties,  with  the  knowledge  of  the  fact. 

3.  Where  there  has  been  no  express  forgiveness,  and  no  voluntary  cohabitation 
of  the  parties,  but  the  action  was  not  commenced  within  five  years  after  the  dis- 
covery, by  the  plaintiff,  of  the  offense  charged. 

4.  Where  the  plaintiff  has  also  been  guilty  of  adultery,  under  such  circum- 
stances, that  the  defendant  would  have  been  entitled,  if  innocent,  to  a  divorce. 

Rule  75.  Answer  in  Action  fob  Divokoe  —  Trial.  —  The  defendant,  in  the 
answer,  may  set  up  the  adultery  of  the  plaintiff,  or  any  other  matter  which  would 
be  a  bar  to  a  divorce,  separation,  or  the  annulling  of  a  marriage  contract,  and  if 
an  issue  is  taken  thereon,  it  shall  be  tried  at  the  same  time  and  in  the  same  inan- 
ner  as  other  issues  of  fact  in  the  cause. 

The  ansvjer.  —  Adultery  committed  bj'  the  plaintiff  is  when  set 
lip  in  tliG  answer  a  perfect  defense  to  an  action  for  an  absolute  di- 
vorce, and  is  also  a  ground  for  affirmative  relief  in  the  same  aetim:. 
Anonymous,  17  Abb.  48.  The  adultery  should  be  set  up  in  the  an- 
swer in  the  same  manner,  and  be  accompanied  by  the  same  allega- 
tions, as  are  required  when  it  is  charged  in  tlie  complaint.  Morrell 
V.  Morrell,  3  Barb.  236.  A  condoned  act  of  adultery  is  no  bar  to  a 
divorce.  Morrell  v.  Morrell,  I  Barb.  318.  In  an  action  for  a  di- 
vorce on  the  groirad  of  adultery,  an  answer  setting  up  the  counter 
charges  of  adultery  against  the  plaintiff,  and  asking  a  divorce  in 
favor  of  the  defendant,  is  to  be  regarded  as  setting  up  a  counter- 
claim, and  in  order  to  raise  an  issue  upon  snch  charges  in  tlic  answer, 
a  reply  must  be  interposed.  Leslie  v.  Leslie,  2  Abb.  311.  See  40 
Barb.  9.  A  divorce  will  not  be  granted  M'here  both  parties  are 
equally  guilty,  recriminating  charges  wdl  be  sustained  on  less  evi- 
dence than  would  be  required  to  sustain  an  action  of  adultery.  Peek 
V.  PecTa,  44  Ilun,  290.  In  an  action  by  a  husband  against  his  wife 
for  an  absolute  divorce,  defendant  cannot  interpose  the  defense  of 
cruel  and  inhuman  treatment  and  abandonment,  either  as  a  bai'  or  a 
counter-claim.  Oriffinv.  Griffin,  23  How.  183;  Diddellw  Diildell, 
3  Abb.  167.  Held  otherwise,  under  present  Code,  in  Sj>aher  v. 
Spaher,  12  Abb.  N.  0.  169. 
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An  answer  may  set  up  not  only  the  adultery  of  plaiiitifi:',  but  con- 
donation of  defendant's  adultery.  Wood  v.  Wood,  2  Paige,  108  ; 
/Smith  V.  Smith,  4  id.  432.  A  denial  in  the  answer  of  an  allegation 
in  the  complaint  that  the  plaintiff  was,  at  the  time  of  the  commence- 
ment of  the  action,  an  actual  resident  of  this  State,  does  not  take 
fiom  the  court  the  power  to  award  temporary  alimony  and  expenses. 
Brinhley  v.  Brinkley,  50  N.  Y.  184.  The  averments  in  a  verified 
complaint  that  the  alleged  adultery  was  committed  v.ithout  the  plain- 
tiff's connivance  ;  that  five  years  have  not  elap.-ed  since  the  discovery, 
and  that  there  has  been  no  subsequent  cohabitation,  cast  upon  the 
defendant  the  burden  of  disproving  the  same,  they  are  deemed 
matter  of  affirmative  defense.  Farace  v.  Farace,  61  How.  61. 
Where  the  defendant  sets  out  a  record  showing  insanity  at  a  time  pre- 
vious to  tfie  adultery,  as  a  defense,  the  burden  of  proving  that  defend- 
ant was  not  insane  at  the  time  of  the  commission  of  the  offense  is  put 
upon  plaintiff.  Cooh  v.  CooTc,  53  Barb.  180.  The  provision  that 
defendant  need  not  verify  the  answer  is  taken  from  the  Revised  Stat- 
utes, and  in  accordance  with  holding  in  Sweet  v.  Sweet,  15  How. 
169;  AnctUe  v.  A?iaUe,  24  id.  92.  Condonation  by  subsequent 
coliabitation  does  not  bar  a  subsequent  action  for  divorce,  predicated 
o:i  such  adultery,  where  the  consideration  is  upon  the  promise  by  the 
guilty  party,  that  he  would  in  all  things,  thereafter,  treat  his  wife 
kindly  and  in  proper  manner,  and  would  in  all  things  be  a  good  and 
affectionate  husband,  and  he  has  violated  his  promise.  Timersmi 
V    Timerson.  2  How.  (N.  S.)  26. 

If  the  defendant  wishes  to  prove  a  condonation  of  the  offense,  or 
to  establish  a  recriminating  charge  in  bar  of  divorce,  she  should  set 
it  up  as  defense.  Smith  v.  Smith,  4  Paige,  432  ;  Hopper  v.  Ho})- 
per,  11  id.  46;  Roe  v.  Roe,  14  Hun,  612.  The  answer  need  not 
allege  any  facts  which  are  necessary  to  give  jurisdiction  in  an  action 
for  divorce,  the  defense  of  ailultery  itself  being  sufficient  without 
sucIl  proof.  Leseuer  v.  Leseuer,  31  Barb.  330.  It  was  held  in 
Brown  V.  Brown,  3  T.  &  C.  477,  that  where,  in  an  action  for  divorce, 
service  was  by  publication,  and  defendant  mnved  to  be  let  in  on 
showing  that  lie  had  received  no  notice,  and  had  a  defense, 
under  section  135  of  the  old  Code,  that  the  court  had  no  power  to 
jiermit  a  defense.  The  same  provision  is  embodied  in  section  447  of 
t!ie  present  Code,  but  this  case  was  reversed,  58  N.  Y.  609,  which 
see.  The  court  may  allow  a  supplemental  answer  to  bo  filed,  alleg- 
ing adultery  on  the  part  of  the  plaintiff,  committed  or  discovered 
after  the  joining  of  issue.     Strong  v.  Strong,  3  Robt.  669;  Smith  v. 
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Smith,  4  Paige,  432.  A  husband  may  have  a  divorce  for  his  wife's 
adultery,  though  he  also  has  been  guilty  of  a  like  offense  with  her 
connivance.  Bleck  y.  Bleclc,'2,~i  }lm\,'i%io.  Cruelty  of  the  husband 
will  not  prevent  him  from  obtaining  a  divorce  on  the  ground  of  his 
wife's  adultery.      Uhlman  v.  TJhlman,  17  Abb.  N.  C.  236. 

Voluntary  cohabitation  by  wife  with  knowledge  of  husband's  adul- 
tery is  a  bar ;  Williamson  v.  Williamson,  1  Johns.  Ch.  488 ;  John- 
son V.  Johnson,  14  Wend.  637  ;  although  it  is  said  in  Wood  v.  Wood, 
2  Paige,  108,  and  Hoffmire  v.  Ho^ff'mire,  7  id.  60,  that  cohabitation 
by  the  wife  is  not  always  a  bar,  as  she  is  to  some  extent  under  the 
control  of  the  husband.  Cohabitation,  after  knowledge  by  the  hus- 
band of  the  commission  of  adultery  by  the  wife,  is  an  absolute  bar 
to  divorce.  Pitts  v.  Pitts,  52  N.  Y.  593.  But  upon  conditional 
forgiveness,  the  injury  is  revived  by  the  repetition  of  the  offense. 
Smith  V.  Smith,  4  Paige,  432 ;  Johnson  v.  Johnson,  14  Wend.  637 ; 
Burr  V.  Burr,  10  Paige,  20 ;  affirmed,  7  Hill,'207 ;  Davies  v.  Davles, 
55  Barb.  130.  See  those  cases  as  to  whether  cruelty  will  revive  a 
condoned  adultery,  while  Hoffmire  v.  Hoffmire,  7  Paige,  60,  is 
authority  that  conviction  for  felony  is  cruelty  which  revives  con- 
ditional adultery.  A  plaintiff  in  divorce  who,  in  good  faith,  marries 
after  judgment  in  his  favor,  which  is  subsequently  reversed  on  appeal, 
is  not  guilty  of  adultery  for  so  doing,  but  the  defendant  is  estopped  in 
a  second  action  of  divorce  from  asserting  that  the  plaintiff  committed 
adultery  wath  the  woman  he  niarried  in  reliance  upon  the  judgment. 
Bailey  v.  Bailey,  45  Hun,  278.  Divorce  cannot  be  granted  for- 
acts  occurring  before  marriage ;  Anonymous  v.  Anonymous,  2  Law 
Bull.  13  ;  nor  for  adultery  committed  after  suit  brought.  Ferrier 
V.  Ferrier,  4  Edw.  296.  If  after  suit  brought  the  husband  is  guilty 
of  adultery,  it  is  a  bar  to  his  divorce.  Smith  v.  Smith,  4  P«ige,  432. 
If  both  parties  to  the  suit  have  been  guilty  of  adultery,  neither  is 
entitled  to  a  divorce.  Peck  v.  Peck,  44  Hun,  290;  Wood  v.  Wood, 
2  Paige  lOS.  After  a  decree  of  limited  divorce  has  been  obtained 
in  anotiier  State,  and  while  it  remains  uniinpeached,  plaintiff  cannot 
sue  here  for  absolute  divorce.  Coddington  v.  Goddington,  10  Abb. 
450.  Insanity,  at  time  of  suit  brought,  will  not  bar  an  action  of 
divorce,  where  it  appears  that  the  defendant  committed  the  act  of 
adultery  while  he  was  of  sound  mind,  although  he  subsequently'  he- 
came  insane,  and  was,  for  several  years  previous  to  and  at  the  time 
of  the  commencement  of  the  action,  a  lunatic.  Rathhun  v.  Rath- 
hun,  40  How.  328.  A  deed  of  separation  is  no  bar  to  a  divorce  for 
a  cause  accruing  either  previous  or  subsequent.     Anderson  v.  Ander- 
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son,  1  Edw.  380.  As  to  answer  setting  up  counter-claim,  see 
§  1770  and  cases  cited. 

Co-respondent. —  Where,  in  an  action  brought  by  a  wife  to  pro- 
cure an  absolute  divorce  from  her  husband  on  account  of  his  adul- 
tery, the  complaint  alleges  the  adultery  was  cominitted  with  a 
woman  named  therein,  such  woman  cannot,  upon  the  failure  of  de- 
fendant to  appear  and  answer,  be  made  a  party  to  the  action  and  be 
allowed  to  answer  and  defend  on  the  merits.  The  court  will,  how- 
ever, require  notice  to  be  given  to  her  counsel  of  all  proceedings  to 
take  testimony  in  the  action,  and  will  allow  her  to  be  present  and  to 
cross-examine  the  witnesses  produced,  to  be  herself  sworn  as  a 
witness  and  give  her  testimony,  and  to  have  summoned  and  ex- 
amined such  witnesses  as  she  may  desire.  Clay  v.  Clay,  21  Hun, 
609,  cited  and  limited  in  Quigley  v.  Quigley,  45  id.  23. 

Proceedings  on  default. —  First  part  of  rule  73  provides  as  fol- 
lows : 

Where  an  action  is  brought  to  obtain  a  divorce  or  separation,  or  to  declare  a 
marriage  contract  void,  the  court  shall,  in  no  case,  order  the  reference  to  a  referee 
nominated  by  either  party,  nor  to  a  referee  agreed  upon  by  the  parties;  nor  with- 
out proof  by  affidavit  conformably  to  the  rules  relating  to  the  manner  and  proof 
of  the  service  of  the  summons  and  complaint.  And  notice  of  appearance  and 
retainer  shall  not  be  sufficient  to  excuse  such  proof. 

See,  particularly,  provisions  of  §  1774  as  to  default.  It  is 
only  in  cases  where  no  issue  has  been  joined,  or  where  some  inter- 
locutory question  is  involved,  that  a  reference  to  simply  take  and 
report  evidence  is  now  allowable.  Sullivan  v.  Sullivan,  52  How. 
453.  The  reference  to  take  proofs  and  report  them  to  the  court  is 
only  proper  where  there  is  default  in  answering.  Lincoln  v.  Lin- 
coln, 6  Eobt.  523. 

Order  of  Reference. 
At  a  Special  Term  of  the  Supreme  Court,  etc. 

Samuel  Van  Steenburgh 

agst. 

Mary  A.  Van  Steenburgh. 


On  reading  and  filing  due  proof,  by  the  aflBdavit  of  William  H. 
Winne,  that  the  summons  and  a  copy  of  the  complaint  herein  have 
been  served  on  the  defendant  more  than  twenty  days  since,  together 
with  proof  by  the  affidavit  of  one  of  the  plaintiff's  attorneys,  and  the 
stipulation  by  defendant's  attorneys  that  the  notice  of  appearance  and 
answer  heretofore  served  herein  on  behalf  of  defendant,  have  been 
waived  and  withdrawn  and  upon  reading  the  complaint  herein  show- 
ing the  facts  required  by  rule  73  of  this  court:     JMow  on  motion  of  C. 
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Wliitaker,  Esq.,  no  one  appearing  in  opposition  thereto,  it  is  ordered 
tliat  it  be  referred  to  Charles  Davis,  Esq.,  of  Saugerties,  a  counselor 
at  law,  to  take  the  proof  of  all  the  material  facts  charged  in  the  com- 
plaint. „  -n 

bAMUEL  Edwards, 

Justice  Supreme  Court. 

Report  of  Referee. 

SUPREME  COURT  — Ulstee  County. 
■  ^ 

Samuel  Van  Steenburgh 

agst. 

Mary  Ann  Van  Steenburgli. 

To  the  Supreme  Court  of  the  State  of  Neiv  York: 

In  pursuance  of  an  order  of  this  court,  made  in  the  above-entitled 
action  on  the  33d  day  of  August,  1887,  whereby  it  was  referred  to  me, 
the  undersigned  referee,  to  take  proof  of  all  the  material  facts  charged 
in  the  complaint,  and  to  report  thereon  with  the  proofs  taken,  I 
respectfully  report:  That  I  have  taken  the  proofs  in  this  action,  on 
the  part  of  the  plaintiff,  and  that  such  proofs  are  hereto  annexed  as  a 
part  of  this  report;  that  in  my  opinion  all  the  material  facts  charged 
in  the  complaint  in  this  action  are  true,  and  have  been  suflQciently 
proved  before  me.  and  that  the  said  defendant  has  committed  the  acts 
of  adultery  charged  in  said  complaint. 

All  of  which  is  respectfully  submitted. 

Dated  September  24,  1887.  Charles. Davis, 

Referee. 

Rule  77.  Judgment  Declabing  Marriage  Void,  or  Granting  a  Divorce, 
NOT  to  be  by  Default  —  Copt  op  Pleading  or  Testimony  not  to  be  Fur- 
nished—  No  Judgment  TO  be  Entered  Except  by  Court. —  "  No  judgment, 
annulling  a  marriage  coutracfc  or  granting  a  divorce,  or  for  a  separation  or  limited 
divorce,  shall  be  made  of  course  by  the  default  of  the  defendant;  or  in  conse- 
quence of  any  neglect  to  appear  at  the  hearing  of  the  cause,  or  by  consent.  And 
every  such  cause  shall  be  heard  after  the  trial  of  the  issue,  or  upon  the  coming 
in  of  the  proofs  at  a  Special  Term  of  the  court;  but  where  no  person  appears  on 
the  part  of  the  defendant,  the  details  of  the  evidence  in  adultery  causes  shall 
not  be  read  in  public,  but  shall  be  submitted  in  open  court.  No  oiBcer  of  any 
court,  with  whom  the  proceedings  in  an  adultery  cause  are  filed,  on  or  before 
whom  the  testimony  is  taken,  nor  any  clerk  of  such  officer,  either  before  or  after 
the  termination  of  the  suit,  shall  permit  a  copy  of  any  of  the  pleadings  or  testi- 
mony, or  of  the  substance  of  the  details  thereof,  to  be  taken  by  any  other  person 
than  a  party  or  the  attorney  or  counsel  of  a  party,  who  has  appeared  in  the  cause, 
without  a  special  order  of  the  court.  No  judgment  in  any  action  for  divorce 
shall  be  entered  except  upon  the  special  direction  of  the  court." 

No  judgment  for  divorce,  whetiier  after  the  trial  of  an  issue  or 
otherwise,  can  be  entered  except  upon  the  special  direction  of  the 
court.  A  defiiult  does  not,  as  in  other  cases,  supersede  the  necessity 
of  proof  t^'  lighten  the  burden  of  plaintiff  in  establishing  the  alle- 
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gation.  Satisfactory  proof  is  required  in  all  cases,  not  in  favor  of  the 
party  who  makes  the  default  or  confesses  the  action,  but  to  satisfy 
the  conscience  of  the  court  that  there  is  no  collusion  between  the 
parties  and  that  there  is  legal  cause  of  divorce.  The  injunction  that  ^ 
no  divorce  shall  be  granted  without  satisfactory  proof  imposes  the 
duty  of  passing  upon  the  facts,  and  is  inconsistent  with  the  right  of 
the  party  to  enter  judgment  without  an  examination  by  the  court 
and  without  direction  of  the  court.  The  report  should  be  brought 
before  the  court,  together  with  the  evidence.  Blott  v.  Rider,  il 
How.  90.  Proof  must  be  taken,  not  only  of  the  adultery  but  of 
all  the  facts  material  to  the  jurisdiction,  and  also  as  to  whether  there 
has  been  any  condonation.  Pugsley  v.  Pugsleij,  9  Paige,  589  ; 
Turney  v.  Turney,  i  Edw.  566 ;  Dobbs  v.  Dobhs,  3  id.  377 ;  Arbor- 
gast  V.  Arhorgast,  8  IIow.  297.  The  proof  must  correspond  with 
the  allegations  in  the  complaint.  Where  the  complaint  contains  an 
allegation  of  adultery  with  a  particular  person,  evidence  of  adultery 
with  another  person  is  not  sufHcient.  Bokcl  v.  Bokel,  3  Edw.  376 ; 
Kane  v.  Kane,  id.  389.  And  it  is  the  duty  of  the  court  to  examine 
the  complaint  as  well  as  the  proofs  to  ascertain  whether  a  cause  of 
action  is  made  out  as  stated  in  the  complaint.  Hobinson  v.  Robin- 
son, 1  Barb.  27.  Where  the  proof  is  insufficient  as  to  all  the  material 
facts  charged  in  the  complaint,  plaintiif  may  take  an  order  re  com- 
mitting the  report  to  the  referee  for  further  proof.  Arborgast  v. 
Arborgast,  8  flow.  297 ;  Zorkoivshi  v.  Zorkowski,  27  id.  37. 
Where  the  reference  is  to  report  the  evidence  with  the  referee's 
opinion,  all  evidence  not  pertinent  to  the  issues  should  be  rejected 
as  on  a  trial.     Ager  v.  Ager,  1  Law  Bull.  20 

Judgment. 
SUPREME  COURT. 


Samuel  Van  Steenburgh 

agst. 

Mary  Ann  Van  Steenburgh. 


This  action  having  been  brought  by  personal  service  of  the  sum- 
mons and  complaint  on  the  defendant,  and  the  answer  interposed 
having  been  withdrawn  and  an  order  of  reference  to  take  the  proofs 
of  the  matters  alleged  in  the  complaint  having  been  made  to  Charles 
Davis,  Esq.,  counselor  at  law,  and  the  said  referee  having  taken  said 
proofs  and  reported  the  same  to  the  court,  and  the  allegations  of  adul- 
tery set  out  in  the  complaint  against  the  defendant  having  been  sus- 
tained by  such  proofs: 

Now,  on  motion  of  C.  Whitaker,  Esq.,  attorney  for  plaintiff,  it  is 
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adjudged  that  the  marriage  between  Samuel  Van  Steenburgh,  plaintiff, 
and  Mary  Ann  Van  Steenburgh,  defendant,  be  dissolved ,  and  the  same 
is  hereby  dissolved  accordingly,  and  the  said  parties  are  and  each  of 
them  is  free  from  the  obligations  thereof;  and  it  is  lawful  for  the  said 
Samuel  Van  Steenburgh,  the  plaintiff,  to  marry  again  in  the  same 
manner  as  if  the  said  Mary  Ann  Van  Steenburgli  were  actually  dead; 
but  it  shall  not  be  lawful  for  the  defendant,  Mary  A.  Van  Steenburgh, 
to  marry  again  until  tlie  said  Samuel  Van  Steenburgh  be  actually  dead, 
or  till  authorized  by  this  court  so  to  do. 

S.  L.  Mayham, 

/.  6'.   G. 

Issues  when  and  how  settled  for  trial  by  jury. — 

Part  op  Rule  31.  Settling  of  Issobs  —  Motion  fob  New  Trial  —  Fallube 
TO  Move  for  New  Trial.  —  In  cases  where  the  trial  of  issues  of  fact  is  not 
provided  for  by  the  Code,  if  either  party  shall  desire  a  trial  by  jury,  such  party 
shall,  within  ten  days  after  issue  joined,  give  notice  of  a  special  motion  to  be 
made  upon  the  pleadings,  that  the  whole  issue,  or  any  specific  questions  of  fact 
involved  therein,  be  tried  by  a  jury.  With  the  notice  of  motion  shall  be  served 
a  copy  of  the  questions  of  fact  proposed  to  be  submitted  to  the  jury  for  trial,  and 
in  proper  form  to  be  incorporated  in  the  order;  and  the  court  or  judge  may  settle 
the  issues,  or  may  refer  it  to  a  referee  to  settle  the  issues.  Such  issues  must  be 
settled  in  the  form  prescribed  in  sections  823  and  970  of  the  Cod.e  of  Civil  Pro- 
cedure. 

§  969.  An  issue  of  law,  in  any  action,  and  an  issue  of  fact  in  an  action  not  spe- 
cified in  the  last  section,  or  wherein  provision  for  a  trial  by  a  jury  is  not  expressly 
made  by  law,  must  be  tried  by  the  court,  unless  a  reference  or  a  jury  trial  is  di- 
rected. 

§  970.  [Amended,  1877.]  Where  a  party  is  entitled  by  the  Constitution,  or  by 
express  provision  of  law,  to  a  trial  by  a  jury,  of  one  or  more  issues  of  fact,  in  an 
action  not  specified  in  section  nine  hundred  and  sixty-eight  of  this  act,  he  may 
apply  upon  notice  to  the  court  for  an  order,  directing  all  the  questions  arising 
upon  those  issues,  to  be  distinctly  and  plainly  stated  for  trial  accordingly.  Upon 
the  hearing  of  the  application,  the  court  must  cause  the  issues,  to  the  trial  of 
which,  by  a  jury,  the  party  is  entitled,  to  be  distinctly  and  plainly  stated.  The 
subsequent  proceedings  are  the  same,  as  where  questions  arising  upon  the  issues 
are  stated  for  trial  by  a  jury,  in  a  case  where  neither  party  can,  as  of  right,  re- 
quire such  atrial:  except  that  the  finding  of  the  jury,  upon  each  question  so 
stated,  is  conclusive  in  the  action,  unless  the  verdict  is  set  aside,  or  a  new  trial 
is  granted. 

Where  an  action  for  divorce  for  adultery  is  reached  on  Special 
Term  calendar,  and  on  defendant's  application  issues  are  ordered 
framed,  the  court  may  order  the  trial  thereon  to  proceed  on  any  day 
it  chooses,  before  a  jury.  Oompton  v.  Oo?npton,  46  Super.  Ct.  579. 
The  right  to  have  issues  of  fact  tried  by  a  jury  is  a  constitutional  one 
and  cannot  be  limited  by  the  rules.  Coriderman  v.  Conderman,  44 
Hun,  181.  Under  the  old  Code  an  action  of  divorce  must  be  tried 
by  a  jury,  unless  a  jury  trial  was  waived.  §  253.  Diets  v. 
3iet3,  48  How.  114.     The  only  provision  on  the  subject  is  now  con- 
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tained  in  section  1757.  Each  party  to  an  action  of  divorce  has  both 
a  constitutional  and  statutory  right  to  trial  by  jury.  Reference  or 
trial  by  the  court  cannot  be  compelled,  but  the  right  to  trial  by  jury 
may  bo  waived  as  provided  by  section  1009.  Batzel  v.  Batzel,  42 
Super.  Ct.  561;  Morrell  v.  Morrel,  17  Hun,  324;  Anonymous,  3 
Abb.  N.  C.  161.  This  right  cannot  be  atlected  by  the  rules  of  prac- 
tice, and  rule  31  is  applicable  to  a  different  class  of  cases.  Conder- 
man  v.  Conderman,  41  Hnn,  181.  It  is  not  a  matter  of  right 
where  allegations  of  complaint  are  not  denied  by  the  answer.  Galu- 
sha  V.  Galusha,  43  Hun,  181. 

Issues  as  to  adultery  must  be  settled  before  notice  of  trial  can  be 
given  or  the  cause  placed  on  the  calendar.  Leslie  v.  Leslie,  11  Abb. 
(N.  S.)  311.  In  suits  for  divorce,  issues  are  only  to  be  made  up  for 
the  trial  of  the  facts  contested  by  the  pleadings.  The  allegations 
expressly  made  on  the  one  side  and  denied  on  the  other,  and  those 
only,  are  to  be  tried.  Morrell  v.  Morrell,  3  Barb.  236.  The  issues 
will  not  be  referred  where  objection  is  made  by  one  of  the  parties, 
if  there  is  power  to  do  so,  which  is  doubtful.  Baker  v.  Baker,  3 
Law  Bull.  93. 

Reference  to  try  issues  —  See  §  1012,  Code  of  Civil  Proced- 
ure. —  The  provisions  of  rule  73,  cited  ante,  prohibit  a  reference 
to  a  person  named  by  either  party,  or  to  a  referee  agreed  upon  by 
both  parties;  but  a  reference  in  divorce  to  a  referee  upon  consent 
is  not  void,  only  irregular.  Fullmer  v.  Fullmer,  6  Week.  Dig.  42. 
Where  issues  have  been  joined  a  reference  to  take  proof  of  the  facts 
and  report  cannot  be  ordered  ^en  by  consent ;  there  can  only  be  a 
reference  to  hear  and  determine  all  the  issues.  Harper  v.  Harper, 
5  Week.  Dig.  460;  Sullivan  v.  Sullivan,  41  Super.  Ct.  519;  Mc- 
Cleary  v.  McCleary,  17  Week.  Dig.  182.  In  the  latter  case  the 
opinion  of  FoUett,  J.,  at  Special  Term,  cites  the  authorities  bearing 
on  this  question,  including  those  supra.  See,  also,  opinion  General 
Term,  per  Learned,  P.  J.  A  referee's  report  in  divorce  must  find 
on  all  the  questions  that  may  be  material  to  the  issues  on  both  sides, 
and  as  to  guilt  of  plaintiff  when  in  an  issue.  Price  v.  Price,  9 
Abb.  (K  SO  291. 

Where  an   action  of  divorce  was  referred,  the  adultery  of  the 

plaintiff,  being  alleged  in  the  answer,  became  an  issue  in  the  case, 

and  must  be  determined  by  the  trial ;    and  the  court  could  not 

assume  that  a  conclusion  of  law  found  by  the  referee,  that  the 

plaintiff  was  entitled  to  judgment,  was  a  finding  of  this  issue  in  the 

negative.     Judgment  for  divorce  reversed.     Church  v.  Church,  7 
56 
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State  Kep.  177 ;  Paul  v.  Paul,  11  id.  71.  Parties  asking  the 
intervention  of  the  court  for  relief  by  way  of  divorce  must  prove 
a  full  and  complete  case  ;  nothing  is  to  be  taken  in  favor  of  the 
apphcant  by  presumption  or  intendment  as  to  the  facts,  even 
in  case  of  a  default  or  at  tlie  hearing.  Linden  v.  Linden,  36  Barb. 
61. 

The  report  of  a  referee  in  divorce  must  state  findings  of  fact  and ' 
conclusions  of  law.  Glick  v.  Gliok,  5  Law  Bull.  62.  The  referee 
must  find  not  only  as  to  the  fact  of  adultery,  but  as  to  all  the  ma- 
terial facts.  Dodge  v.  Dodge,  1  Paige,  589 ;  Arhorgast  v.  Arhor- 
gast,  8  How.  297 ;  Myers  v.  Myers,  41  Barb.  114.  If  issue  is 
joined  the  referee  must  determine  tiie  issue.  Merrill  v.  Merrill, 
11  Abb.  (N.  S.)  74.  Where  the  answer  contained  specific  recrimi- 
nating charges  of  adultery,  a  finding  that  plaintiff  is  "guilty  as 
charged  in  the  answer"  is  sufficient  under  the  Code  requiring  such 
decision  to  contain  a  statement  of  the  facts  and  the  conclusions  of 
law  separately.  Pollock  v.  Pollock,  71  N.  T.  137.  There  is  no 
command  in  the  statute  that  the  facts  required  by  it  to  be  proved 
shall  constitute  a  part  of  the  record.  If  the  court  is  satisfied  by  the 
proof,  no  matter  whether  made  by  the  referee  or  court,  it  is  suffi- 
cient.     Wells  V.   Wells,  10  State  Eep.  248. 

Order  of  Reference. 
STJPEEME  COURT.  {Caption,  usual  form.) 

Emily  C.  Coutant 

agst. 
Aaron  T.  Coutant. 


This  cause  coming  on  to  be  tried,  and  after  hearing  D.  W.  Sparling, 
for  plaintiff,  and  R.  Bernard,  for  defendant: 

Ordered,  that  it  be  referred  to  John  J.  Linson,  Esq.,  attorney  of  the 
city  of  Kingston,  to  hear  and  determine. 

J.  D.  WuRTS,  Clerk. 

Report  of  Referee  to  Hear  and  Determine  Issues  in  Divorce. 
SUPREME  COURT  — County  of  Ulster. 


Emily  C.  Coutant 

agst. 
Aaron  T.  Coutant. 


To  the  Riipreme  Court: 
The  undersigned,  heretofore  appointed  referee  herein,  respectftilly 
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reports:  I  have  been  attended  by  the  parties,  and  their  counsel,  and 
have  heard  their  proofs  and  allegations,  'and  after  due  deliberation 
thereon  I  find  as  matters  of  fact: 

First.  That  on  the  15th  day  of  November,  1875,  the  parties  inter- 
married, at  the  town  of  Esopus,  in  this  county  and  State,  and  there- 
after, for  some  time  since,  lived  together  as  husband  and  wife;  that 
during  said  time  they  had  one  child,  Grace  Ethel,  now  about  eight 
years  of  age. 

Second.  That  at  the  time  of  such  marriage  both  parties  were,  now 
are,  and,  at  the  time  of  the  commission  of  the  adultery  hereinafter 
mentioned,  were  inhabitants  of  this  State. 

Third.  That  on  or  about  the  14th  day  of  November,  1879,  the 
defendant  herein,  claiming  to  be  a  resident  of  the  State  of  Iowa,  pro- 
cured, from  the  Circuit  Court  of  Chickasaw  county,  in  said  State,  a 
judgment  or  decree  purporting  to  dissolve  the  bonds  of  matrimony 
between  himself  and  the  plaintiff;  that  the  plaintifE  herein  was  not 
personally  served  with  the  process  in  the  suit,  in  which  said  judgment 
or  decree  was  obtained,  did  not  appear  therein,  and  was  not,  during 
the  time  of  the  pendency  thereof,  an  inhabitant  of  the  State  of  Iowa. 
Fourth.  That  on  the  26th  day  of  March,  1884,  a  marriage  ceremony 
was  performed,  at  Kosendale,  in  this  State,  between  one  Rachel  Jane 
Hasbi-onck  and  the  defendant,  and  the  said  defendant  and  Rachel 
Jane  Hasbrouck  have  ever  since  lived  and  cohabited  together  as  hus- 
band and  wife. 

Fifth.  That  said  adultery  was  committed  without  the  consent,  con- 
,nivance,  privity  or  procurement  of  the  plaintiff;  that  the  plaintiff  has 
inot  cohabited  with  the  defendant  since  the  discovery  by  her  of  such 
adulterous  intercourse;  that  there  is  no  judgment  or  decree  against 
her  on  behalf  of  defendant  in  any  of  the  courts  of  this  State  on  the 
ground  of  adultery. 

I  find  as  conclusions  of  law: 

First.  That  a  divorce  should  be  decreed  in  favor  of  the  plaintiff  and 
against  the  defendant  on  the  ground  of  his  said  adultery. 

Second.  That  the  custody  of  said  child  should  be  awarded  the  plaintiff. 
Third.  That  plaintiff  should  have  judgment  for  the  costs  of  this 
action  against  the  defendant;  the  oral  proofs  are  annexed  hereto. 
Dated  March  20,  1885.  John  J.  LiNSOsr, 

Referee. 
Evidence. —  Proof  of  actual  marriage  is  not  necessary,  but  the  mar- 
riage may  be  shown  from  cohabitation,  reputation,  acknowledgment 
of  the  parties,  reception  in  tlie  family,  and  other  circumstances.  Mat- 
rimonial cohabitation,  aetsof  recognition  of  the  parties  as  husband  and 
wife  by  fi-iends,  together  with  general  reputation,  v?ill  be  sufficient 
to  establish  the  fact  of  marriage.  Fenton  v.  Reed.,  4  Johns.  52; 
Jackson  v.  Claw.,  18  id.  346  ;  Hichs  v.  Cochran,  4  Edw.  107 ;  Clay- 
ion  V.  Warden,  5  Barb.  214 ;  Matter  of  Taylor,  9  Paige,  611.  It  is 
entirely  competent  to  prove  marriage  by  cohabitation,  acknowledg- 
metit  of  the  marriage  by  the  parties  themselves,  reception  of  them  as 
married    by  their  relatives  and  friends,    and  common    reputation. 
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0'  Oara  v.  Eiserdohr,  38  N.  Y.  296.  Cited  with  approval,  Brlnl- 
ley  V.  BrinJdey,  50  id.  184,  followed  in  Alexander  v.  Chamberlain, 
1 T.  &  C.  601.  As  to  what  constitutes  marriage  in  this  State,  see  Fen- 
ton  V.  Eeed,  4  Johns.  52 ;  Starr  v.  Peck,  1  Hill,  270,  and  cases  in  which 
they  are  cited  and  discussed;  Abbott's  N.  T.  Digest  Cases  Criti- 
cised. See,  also,  Rockwell  v.  Tunnicliff,  62  Barb.  408 ;  Clayton  v. 
Warden,  4  N.  Y.  230.  In  Collins  v.  Collins,  80  N.  Y.  1,  helil, 
that  wliere,  at  the  time  of  the  alleged  marriage,  a  party  believe  1 
himself  competent  to  marry,  but  was  in  fact  under  a  disability,  ren  ■ 
dcring  the  marriage  void,  which  disability  subsequently  censed, 
proof  of  cohabitation  thereafter,  without  any  new  marriage  contract, 
is  not  satisfactory  proof  of  a  valid  marriage.  Where  a  connection 
was  meretricious  in  its  origin,  and  it  is  doubtful  whether  the  womai' 
ever  regarded  herself  as  the  wife,  although  the  husband  assumed  the 
character  of  husband  and  the  woman  that  of  wife,  to  the  public,  the 
conclusion  of  tlie  trial  judge  had  evidence  to  support  it  and  the 
Court  of  Appeals  refused  to  interpose.  Harheck  v.  Harlech,  IdiJ 
N.  Y.  714.  Where  the  adultery  is  charged  to  have  been  with  a 
certain  person,  the  evidence  must  be  confined  to  the  offense  charged. 
Germond  v.  Germond,  6  Johns.  Ch.  347;  Bokel  v.  Bohel,  3  Edw. 
376;  Kane  v.  Kane,  id.  389:  Klein  v.  Wolfsohn,  1  Abb.  N.  ('. 
134.  The  evidence  of  adultery  must  be  full  and  explicit,  and  it 
must  be  shown  that  there  is  no  collusion.  Hanks  v.  Hanks,  3  Ed\v. 
469 ;  Turney  v.  Turney,  4  id.  566.  Unless  the  fact  of  adultery  be 
clearly  proved,  the  presumption  of  innocence  must  prevail.  Dcv- 
nelly  v.  Donnelly,  63  How.  481.  That  there  was  opportunity  foi- 
illicit  intercourse  is  not  enough;  there  must  be  some  accompanying 
circumstances  which  fairly  induce  the  belief  that  the  re.-idence  nf 
the  parties  under  the  same  roof  was  not  for  a  proper  jmrpo-e. 
Hart  V.  Hart,  2  Edw.  437 ;  Pollock  v.  Pollock,  71  N.  Y.  ]  37.  See 
Piatt  V.  Piatt,  5  Daly,  295. 

Althouffh  the  evidence  discloses  association,  frequent  interviews 
and  intimacy  between  a  defendant  and  the  woman  with  whom  he 
is  charged  with  having  adulterous  intercourse,  if  there  was  no  cred- 
itable evidence  of  improper  conduct  or  familiarities,  or  of  any  crimi- 
nal attachment  between  them,  and  the  evidence  showed  the  frequent 
meetings  of  the  parties  were  for  proper  and  innocent  purposes,  a 
charge  of  adultery  cannot  be  sustained.  Conger  v.  Conger,  82  N".  Y. 
603.  In  weighing  the  evidence,  and  considering  the  facts  and  cir- 
cumstances, great  care  is  necessary,  on  the  one  hand,  not  to  be  mis- 
led, by  circumstances  reasonably  capable  of  two  interpretations,  into 
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giving  them  an  evil  rather  than  an  innocent  one,  nor  on  the  other 
by  refusing  to  give  them  their  plain  and  natural  significance,  on  the 
theory  that  a  different  standard  of  judgment  applies  to  such  cases 
from  that  which  ordinarily  guides  the  conclusions  of  intelligent  and 
conscientious  men.  The  circumstances  must  be  considered  separately 
and,  also,  as  a  whole.  The  single  threads  of  circumstances  may  be 
weak,  but  united  they  often  lead,  with  assured  conviction,  to  the 
final  fact  which  is  the  subject  of  investigation.  Allen  v.  Allen,  101 
N.  Y.  658.  Circumstantial  evidence  of  adultery  may  be  rebutted 
by  evidence  that  the  woman  was  in  such  ill  health  as.  to  negative 
the  idea  of  criminal  disposition.  Anonymous,  3  Abb.  N.  C.  161. 
It  is  not  suflicient  evidence  of  identity  that  the  person  served  was 
pointed  out  as  the  defendant,  by  plaintiff.  Louns  v.  Louns,  1  Law 
Bull.  34. 

"Where  the  testimony  as  to  the  alleged  adultery  rests  principally 
on  the  admissions  of  defendant,  it  is  not  sufficient.  AUder  v.  Allder, 
1  Law  Bull.  58.  Divorce  will  not  be  granted  on  evidence  that  the 
husband  was  in  the  habit  of  visiting  a  house  of  prostitution,  and 
even  went  with  one  of  the  inmates  to  her  room,  it  not  appearing 
that  he  was  ever  alone  in  a  room  with  any  of  the  inmates,  or  with  the 
door  shut.  Piatt  v.  Piatt,  ^  Daly,  295.  In  an  action  for  divorce  on 
tlie  ground  of  adultery,  defendant  denied  the  charges  and  alleged 
adultery  on  the  part  of  the  plaintiff ;  the  issues  having  been  referred 
and  a  report  having  been  made  in  favor  of  plaintiff  and  against  the 
defendant,  the  report  was  confirmed  and  judgment  for  plaintiff  ordered 
at  Special  Term.  An  appeal  having  been  taken  on  the  ground  that 
the  evidence  was  insufficient  to  warrant  the  judgment,  held,  that  the 
evidence  being  conflicting,  and  a  just  conclusion  depending  upon  the 
veracity  of  the  witnesses  who  appeared  before  the  referee,  there 
was  no  reason  to  reverse  his  findings.  Holcoinb  v.  Holwmb,  3  State 
Rep.  762.  One  marrying  in  good  faith  after  having  recovered  a 
judgment  for  divorce,  and  before  its  reversal  on  appeal,  is  not  guilty 
of  adultery.  Baily  v.  Baily,  45  Hun,  378.  In  a  suit  for  divorce  for 
adultery,  evidence  of  cruelty,  immediately  connected  with  the  adultery 
charged,  may  be  admitted  to  show  an  alienation  of  the  affections  and  as 
affording  an  inference  of  the  adultery,  but  not  as  a  foundation  for  a 
decree  of  separation.  Muloch  v.  Muloch,  1  Edw.  Ch.  14.  The 
complainant,  who  seeks  a  decree  declaring  the  children  of  his  wife  ille- 
gitimate, must  produce  some  other  evidence  of  his  non-access  than 
the  mere  fact  that  his  wife  was  living  in  open  adultery  with  another 
]icrson.      Van  Aernam  v.  Van  Aernam,  1  Barb.  Ch.  375.     Non- 
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coliabitation  cannot  be  proved  by  a  witness  deposing  that  the  parties 
liad  not  I'esided  together  since  their  separation,  to  the  best  of  his 
If  iiowledge  and  belief,  but  the  person  with  whom  the  wife  had  resided 
since  that  time  should  be  called  to  prove  that  fact.  Turney  v.  Tur- 
ney,  4  Edw.  Ch.  566.  A  divorce  will  not  be  decreed  upon  evidence 
which  leaves  the  lact  of  defendant's  guilt  in  doubt.  Ferguson  v.  Fer- 
guson, 1  Barb.  Ch.  604.  "While  to  authorize  a  divorce  for  adultery, 
direct  proof  of  the  crime  is  not  required,  yet  there  should  be  a  fair  in- 
ference to  a  necessary  conclusion  —  a  conclusion  so  far  inevitable  that 
the  supposition  of  innocence  cannot  by  any  just  course  of  reasoning  be 
reconciled  with  it.  Anonymous,  VI  Khh.  ^&.  This  inference  cannot 
be  drawn  from  appearances  that  are  equally  capable  of  two  interpreta- 
tions. Ferguson  v.  Ferguson,  3  Sandf.  307.  A  husband  who  has 
abandoned  his  family  for  years  must  present  very  clear  proofs  of 
adultery  against  his  wife,  to  entitle  him  to  a  divorce.  Trust  v.  Trust, 
11  How.  523.  A  divorce  ought  not  to  be  granted  on  the  unsup- 
ported evidence  of  the  husband's  paramour.  Anonymous,  5  Eobt. 
611 ;  Turney  v.  Turney,  4  Edw.  566  ;  Banta  v.  Banta,  3  id.  295  ; 
Anonymous,  11  Abb.  48. 

But  the  fact  may  be  proved  by  circumstantial  evidence  from  facts 
which  lead  to  it  as  a  necessary  conclusion.  Mulock  v.  Mulock,  1 
Edw.  14  ;  Anonymous,  17  Abb.  48  ;  Ferguson  v.  Ferguson,  3  Sandf. 
307.  Proof  of  illicit  intercourse  with  a  notorious  prostitute  before 
marriage,  and  a  continuance  of  the  intimacy  afterward,  together 
with  evidence  of  defendant's  dissolute  character  and  habits,  held 
sufficient.  Van  Epps  v.  Van  Epps,  6  Barb.  320  ;  Smith  v.  Smith, 
4  Paige,  432.  Where  there  is  evidence  tending  to  show  repeated 
acts  of  familiarity,  it  is  competent  to  introduce  evidence  of  inter- 
course with  the  same  person  which  took  place  prior  to  the  marriage, 
in  order  to  characterize  the  subsequent  conduct  of  the  parties.  It 
is  evidence  which,  if  believed,  authorizes  the  finding  of  adulterous 
intercourse  on  the  occasion  to  which  it  referred,  and  in  view  of  the 
evidence  of  subsequent  opportunity  and  inclination,  justifies  the  in- 
ference that  the  unlawful  connection  was  continued.  Paul  v.  Paul, 
1 1  State  Pep.  71.  That  the  husband  had  syphilis  long  after  mar- 
riage, held  sufficient  proof  in  Johnson  v.  Johnson,  I  Edw.  439  ; 
S.  (!.,  4  Paige,  460 ;  14  Wend.  037.  Contra,  Ferguson  v.  Ferguson, 
1  liarb.  Ch.  604;  S.  C,  3  Sandf.  407.  But  it  is  not  sufficient  proof 
of  the  husband's  adultery  that  the  wife  has  the  venereal  disease. 
Hamburger  v.  Jlornhurger,  46  How.  346.  Proof  of  two  or  three 
visits  to  a  brothel  by  a  husband,  unaccompanied  by  a  woman,  is  not 
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sufficient  evidence  of  adultery  to  authorize  a  divorce.  ZorkowsJd 
V.  Zorkowski,  27  How.  37.  A  divorce  for  adultery  will  not  be  de- 
creed on  the  confession  of  the  defendant,  unless  sustained  and  cor- 
roborated by  other  proof.  Jieits  v.  BeUs,  1  Johns.  Ch.  197 ;  Van 
Veghten  v.  Van  Veghten,  4  id.  501 ;  Lyon  v.  Lyon,  62  Barb.  138. 
But  in  an  action  for  divorce  brought  by  the  husband  the  written 
confession  of  the  acts  of  adultery  by  the  wife  were  clear  and  dis- 
tinct, and  there  was  undoubted  proof  that  they  were  sincere  and 
not  collusive,  and  they  were  corroborated  by  the  correspondence  of 
the  wife  and  by  letters  of  the  guilty  parties.  Held,  that  the  confes- 
sions were  sufficiently  corroborated  by  the  letters,  and  that  a  judg- 
ment of  divorce  bhould  be  granted.  Madge  v.  Madge,  4  State  liep. 
609.  A  divorce  will  not  be  granted  on  the  uncorroborated  evidence 
of  a  prostitute  paid  for  testifying,  and  of  the  detective  who  em- 
ployed her.  Bentley  v.  Bentley,  3  Law  Bull.  76.  Divorces  should 
not  be  granted  on  the  evidence  of  prostitutes  and  private  detectives, 
and  their  testimony  should  always  be  scrutinized  with  vigilance  and 
distrust.  Moller  v.  MoUer,  9  State  Rep.  800.  The  rule  of  evidence 
in  an  action  for  divorce  a  vinculo  is  the  same  as  in  other  civil  ac- 
tions ;  a  mere  preponderance  of  proof  is  sufficient.  The  rule  re- 
quiring proof  beyond  a  reasonable  doubt,  as  in  criminal  cases,  does 
not  apply  ;  the  same  standard  of  judgment  applies  as  in  ordinary 
cases.     Allen  v.  Allen,  101  N.  Y.  658. 

g  831.  [Amended,  1877,  1879,  1880  and  1887.]  A  husband  or  a  wife  is  not  com- 
petent to  testify  against  the  other,  upon  the  trial  of  an  action,  or  the  hearing,  upon 
the  merits,  of  a  special  proceeding,  founded  upon  an  allegation  of  adultery;  except 
to  prove  the  marriage,  or  disprove  the  allegation  of  adultery.  A  husband  or  wife 
shall  not  be  compelled,  or  without  consent  of  the  other,  if  living,  allowed,  to 
disclose  a  confidential  communication,  made  by  one  to  the  other,  during  the  mar- 
riage. In  an  action  for  criminal  conversation,  the  plaintiff's  wife  is  not  a  compe- 
tent witness  for  the  plaintiff,  but  she  is  a  competent  witness  for  the  defendant, 
as  to  any  matter  in  controversy;  except  that  she  cannot,  without  the  plaintiff's 
consent,  disclose  any  confidential  communication  had  or  made  between  herself 
and  the  plaintiff. 

The  parties  formerly  were  only  competent  to  prove  the  fact  of  the 
marriage.  Roe  v.  Roe,  40  Super.  Ct.  1  ;  Southwick  v.  Southwicl", 
49  N.  Y.  510.  In  an  action  by  a  husband  against  the  wife  foi- a 
divorce  on  the  ground  of  adultery  the  wife  was  not  a  competent 
witness  on  her  behalf  before  the  amendment  of  1887.  Rivenlnirgh 
V.  Rivenhurgh,  47  Barb.  419  ;  Hennessey  v.  Hennessey,  58  How.  304. 
See  Jacobson  v.  Jacobson,  8  State  Kep.  383,  as  to  what  is  a  violation  of 
that  section.  But  section  831  was  amended  to  permit  the  husband  or 
wife  to  testify  against  the  other  upon  the  trial  of  an  action  founded 
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upon  an  allegation  of  adultery,  not  only  to  prove  the  marriage,  but 
also  to  disprove  the  alleged  adultery.  BeMeli  v.  BeMeli,  11  State 
Eep.  291.  The  husband  may  testify  in  the  wife's  favor  under  sec- 
tion 831,  but  not  against  her  ;  Bailey  v.  Bailey,  41  Hun,  424;  nor 
can  the  defendant  be  examined  as  a  witness  for  the  plaintiff.  Ar- 
lorgast  v.  Arborgast,  8  How.  297  ;  Sweet  v.  Sweet,  15  id.  169 ;  Av- 
dble  v.  Anahle,  24  id.  92.  A  husband,  who  admits  the  alleged  mar- 
riage with  the  complainant,  is  not  a  competent  witness  to  prove  the 
invalidity  of  the  marriage  by  reason  of  a  prior  marriage  on  his  part. 
Finn  V.  Finn,  12  Hun,  339.  In  an  action  for  divorce,  a  physician 
testified  to  certain  circumstances  and  conversations  tending  to  estab- 
lish the  fact  of  adultery,  and  stated  that  he  derived  his  information 
from  the  defendant  as  a  patient  in  professional  confidence.  Held, 
inadmissible.  Hunn  v.  Hunn,  1  T.  &  C.  499;  Johnson  Y.Johnson, 
4  Paige,  468. 

Practice. —  Causes  of  action  for  divorce  for  adultery,  and  on  the 
ground  of  cruel  and  inhuman  treatment  could  not  be  united.  Johnson 
V.  Johnson,  6  Johns.  Ch.  163  ;  Pomeroy  v.  Pomeroy,  1  id.  606 ; 
Mcintosh  v.  Mcintosh,  12  How.  289  ;  Henry  v.  Henry,  17  Abb. 
411 ;  McNamara  v.  McNamara,  9  id.  18 ;  Burdell  v.  Burdell,  2 
Barb.  473.  But  in  Doe  v.  Roe,  23  Hun,  19,  it  is  queried  whetlier 
or  not,  under  the  present  practice,  a  cause  of  action  for  divorce  on 
the  ground  of  adultery  can  be  united  with  one  for  a  limited  divorce 
on  the  ground  of  cruel  treatment.  Under  section  1770  either  de- 
fense may  be  interposed  as  a  counter- claim.  In  divorce,  plaintiff 
may  be  required  to  furnish  a  bill  of  particulars  under  certain  cir- 
cumstances, but  it  is  not  allowed  as  a  matter  of  course,  as  where  the 
complaint  does  not  state  the  times  when,  or  the  name  of  the  party 
with  whom  the  adultery  was  committed.  Ansert  v.  Ansert,  2  Law 
Bull.  19.  An  allegation  of  abandonment  in  a  complaint  for  divorce 
for  adultery  may  be  stricken  out.  Ward  v.  Ward,  5  Abb.  (N.  S.) 
145.  An  order  made  seven  years  after  action  brought,  which 
changed  an  action  for  separation  into  one  for  divorce,  without  per- 
sonal service  on  defendant,  though  liis  whereabouts  were  known, 
held  unauthorized.  Robertson  \.  Robertson,  9  Daly,  44.  Plaintiff 
may  bring  a  second  action  for  adultery  with  apei'son  named  in  first 
one.  and  is  not  bound  to  resort  to  supplemental  complaint.  Cordier 
v.  Cordier,  26  IIow.  187.  A  supplemental  answer  may  be  served 
on  discovery  of  plaintiff's  adultery  after  issue  joined.  Strong  v. 
Strong,  3  Robt.  669 ;  Smith  v.  Smith,  4  Paige,  432. 

If  the  defendant  abandon  her  defense,  but  the  complainant's  mo- 
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tion  for  a  decree  is  denied  on  the  merits,  he  is  responsible  for  the 
wife's  costs  and  counsel  fees.  Moneuse  v.  Moneuse,  3  Alb.  L.  J.  49. 
The  granting  of  a  new  trial  in  a  divorce  case  is  determinable  by  the 
rules  which  prevail  in  a  court  of  equity.  Unless  the  alleged  errors 
be  such  as  to  render  the  trial  an  unfair  one  or  substantially  affect  the 
verdict,  a  new  trial  will  be  denied.  Forrest  v.  Forrest,  25  N.  Y.  501. 
'I'he  plaintiff  will  not  be  permitted  to  discontinue  where  the  answer 
sets  up  adulter}',  on  his  part,  and  asks  for  a  decree,  especially  after  the 
reference  of  an  application  for  counsel  fees  and  temporary  alimony. 
Campbell  v.  Campbell,  12  Hun,  636.  An  nWeged  particeps  criminzs 
cannot  be  made  a  party  on  her  own  applicatioti,  but  she  will  be 
allowed  to  appear,  examine  witnesses  and  testify,  and  to  produce 
witnesses.  Clay  v.  Clay,  21  Hun,  609 ;  same  principle,  Tilby  v. 
Hayes,  27  id.  251 ;  21  Hun ;  distinguished  and  commented  on  in 
Quigley  v.  Quigley,  45  id.  23.  Where  both  parties  have  been  guilty 
i>f  adultery,  neither  can  have  a  divorce.  Peck\.  Peck,  44  Hun,  290. 
The  defendant  in  an  action  for  divorce,  having  failed  to  pay  alimony 
as  directed,  his  answer  wjs  stricken  out,  and  judgment  went  against 
him  by  default.  On  a  subsequent  application  to  open  the  default,  it 
was  held,  by  the  Greneral  Term,  that  he  was  in  contempt,  and  the 
order  granting  leave  to  come  in  was  unwarranted  and  should  be 
•  reversed.  Quigley  v.  Quigley,  45  Hun,  26,  citing  Farnham  v. 
Farnham,  9  How.  231  ;  Walker  v.  Walker,  20  Hun,  400 ;  affirmed, 
82  N.  Y.  260;  Brinkley  v.  Brinkley,  47  id.  40.  The  defense  of 
adultery,  on  the  part  of  the  plaintiff,  is  an  issue  which  it  is  error  for 
the  referee  to  refuse  to  pass  upon.  Price  v.  Price,  9  Abb.  (N".  S.) 
291  ;  Church  v.  Church,  7  State  Kep.  177. 

That  the  answer  of  the  party,  failing  to  comply  with  terras  im- 
posed by  way  of  alimony  and  counsel  fees,  may  be  stricken  out  is 
also  held  in  Brisbane  v.  Brisbane,  5  Civ.  Pro.  R.  352 ;  Clark  v. 
Clark,  1  State  Rep.  287.  Where,  pending  the  suit,  the  husband  made 
a  provision  for  his  wife  on  a  contract  between  them  to  live  separately, 
the  court  refused  to  discontinue  the  suit  based  upon  such  contract. 
Pagers  v.  Pagers,  4, Paige,  516.  The  wife,  having  the  right  to  sue 
in  her  own  name  for  a  divorce,  has  the  capacity  to  agree  upon  a 
settlement.  Adams  v.  Adams,  24  Hun,  401.  Plaintiff  having 
commenced  an  action  against  defendant,  her  husband,  for  divorce  a 
vinculo,  and  having  examined  a  witness,  conditionally,  who  testified 
to  the  acts  of  adultery  charged,  in  consideration  of  the  husband  exe- 
cuting to  her  father  a  note  for  $1,000,  agreed  to,  and  did,  discon- 
tinue the  action  without  costs.  In  an  action  on  the  note,  held,  it 
57 
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was  given  for  a  good  consideration  and  was  valid,  and  not  against 
public  policy.-  Adams  v.  Adams,  91  N.  Y.3S1.  A  wife,  discover- 
ing that  her  husbknd  had  a  former  wife  living,  separated  from  him, 
and  upon  his  commencing  illicit  relations  with  a  third  person,  she 
sued  for  divorce.  Held,  that  the  husband  was  not,  by  his  marriage 
with  plaintiff,  estopped  from  alleging  and  proving  his  former  mar 
riage  as  a  bar  to  the  action,  and  he  might  set  that  up  as  a  ground  of 
affirmative  relief,  which  might  entitle  him  to  a  decree  of  nullity  of 
the  second  marriage,  and  which  would  preclude  her  claiming  further 
alimony.  F'inn  v.  Finn,  62  How.  83.  A  divorce  suit  was  not 
allowed  to  be  discontinued  in  Bass  v.  Bass,  5  Law  Bull.  44,  till 
counsel  was  paid,  tiiough  the  parties  were  reconciled. 

Practice  on  appeal.  —  In  an  action  brought  by  the  wife  for  a 
limited  divorce,  a  judgment  dismissing  the  complaint  was  entered 
on  the  report  of  the  referee.  Plaintiff,  having  appealed  from  the 
judgment,  moved  for  an  order  requiring  defendant  to  furnish  means 
to  enable  her  to  print  the  papers  on  appeal.  Held,  that  the  court 
properly  denied  the  motion,  because  of  a  want  of  power  to  make  the 
order  after  the  entry  of  judgment;  but  the  order  was  modified  so 
as  to  allow  plaintiff  to  bring  the  case  to  a  hearing  upon  written 
papers.  Fagan  v.  Fagan,  39  Hun,  531.  Where,  in  an  action  for 
divorce  or  adultery,  a  judgment  for  defendant,  which  is  reversed  by 
the  General  Term  on  questions  of  fact,  and  new  trial  ordered,  an 
appeal  may  be  taken  to  the  Court  of  Appeals,  and,  in  case  of  affirm- 
ance, judgment  absolute  can  be  rendered  against  appellant,  as  the 
question  of  fact  has  been  tried  at  Genei'al  Term  and  in  Court  of 
Aj)peals,  and  the  decision  is  that  defendant  is  guilty.  Conger  v. 
Conger,  77  JST.  Y.  432. 

Costs.  —  On  a  decree  for  divorce  against  the  wife,  no  costs  are 
given.  DeRose  v.  DeRose,  Hopk.  100.  If  the  husband  allows  the 
bill  to  go  as  confessed,  costs  are  of  course,  and  a  reasonable  counsel 
fee.  Graves  v.  Graves,  2  Paige,  62.  A  wife  may  compromise  her 
suit  for  divorce  without  regard  to  her  solicitor's  claim  for  costs. 
Kirhy  v.  Kirbiu  1  Paige,  565.  Where  the  parties  become  reconciled, 
the  husband  is  not  liable  for  the  costs  of  the  wife's  attorneys. 
Phillips  V.  Simmons,  20  How.  342.  As  to  effect  of  refusal  of  wife 
|to  abide  by  settlement,  see  Bolen  v.  Bolen,  44  Hun,  362. 

Where  a  compromise  was  made,  and  the  husband  was  to  pay  the 
costs  of  his  wife's  attorney,  and  he  afterward  served  a  verified 
answer  and  refused  to  pay  the  application,  held,  that  the  court 
had  power,  upon  the  application  of  the  wife,  to  compel  hiiu  to  pay 
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the  costs  and  expenses  as  fixed  by  the  court.     Smith  v.  Smith,  35 
Hun,  378;  affirmed,  99  K  Y.  639. 

t^  1239.  In  an  action  to  annul  a  marriage,  or  for  a  divorce  or  separation,  Judg- 
ment cannot  be  taken,  of  course,  upon  a  referee's  report,  as  prescribed  in  the  last 
section,  or  wliere  the  reference  was  made  as  prescribed  in  section  one  thousand 
two. hundred  and  fifteen  of  this  act.  Where  a  reference  is  made  in  such  an  action 
the  testimony,  and  the  other  proceedings  upon  the  reference,  must  be  certified  to 
the  court,  by  the  referee,  with  his  report,  and  judgment  must  be  rendered  by  the 
court. 

Rules  cited  supra  also  provide  that  application  for  judgment 
must  be  made  to  the  court. 

Upon  the  hearing  of  a  motion  for  leave  to  enter  judgment  upon 
the  report  of  a  referee,  appointed  by  the  court  to  hear  and  deter- 
mine the  issues  in  an  action  for  divorce  on  the  ground  of  adultery, 
the  court  cannot  set  aside  the  report  on  the  ground  that  the  evi- 
dence is  insufficient  to  sustain  the  findings,  and  direct  a  judgment 
to  be  entered  in  favor  of  the  party  against  whom  the  referee  awarded 
a  judgment.  The  legislature;  by  section  1229,  did  not  intend  to 
authorize  the  court  to  examine  the  evidence  and  to  render  such 
judgment  as  it  would  justify,  .but  only  required  the  approval  of  the 
court  as  a  safeguard  against  irregularity,  fraud  or  collusion. 
Sohroelter  v.  Sohroelter,  23  Hun,  230.  Though  the  referee  deter- 
mines the  issues  in  favor  of  a  divorce,  the  court  may,  on  hearing 
exceptions  to  the  report,  withhold  judgment  for  insufficiency  of 
pr(jof  of  adultery  or  for  condonation,  but  it  cannot  dismiss  the  case 
on  the  merits.     Harding  v.  Harding,  43  Super.  Ct.  27. 

No  judgment  should  be  entered  without  application  to  the  court, 
and  the  report  of  the  referee  is  said  not  to  be  conclusive  as  to  the 
facts.  Greene  v.  Greene,  14  Week.  Dig.  159.  The  judge  to  whom 
the  report  of  a  referee,  determining  the  issues  in  divorce,  is  jire- 
sunted,  should,  on  application  for  judgment  therein,  review  the  facts 
found  and  the  conclusions  reached  by  the  referee,  and  refuse  judg- 
ment on  the  ground  that  the  evidence  is  inadequate.  Phiintiff's 
remedy  is  by  appeal.  Malcohn  v.  Foster,  5  Week.  Dig.  31o.  It 
was  referred  to  take  proofs  and  report  with  the  referee's  opininn  ; 
on  motion  the  court  set  aside  the  report  and  gave  judgment  for  de- 
fendant. Held  error;  the  issues  sliould  have  been  tried  by  tiie 
court,  tlie  facts  found  and  a  case  settled.  Meyer  v.  Meyer,  7  Week. 
Dig.  535. 

Although  the  evidence  to  prove  adultery  is  positive,  the  conclu- 
sion of  the  referee  is  not,  binding  upon  the  court  where  it  is  not 
b.ised  upon  the  credibility  of  the  witness  from  whom  it  was  ob- 
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tained,  but  is  the  result  of  all  the  evidence  as  submitted,  part  of 
which  was  improperly  admitted.  Moore  v.  Moore,  14  Week.  Dig. 
255.  In  Ross  v.  Boss,  31  Hun,  140,  it  is  held,  that  upon  an  appli- 
cation to  confirm  the  report  of  a  referee  in  divorce  a  Special  Term 
has  no  power  to  examine  the  case  upon  the  merits  or  reverse  the 
report  for  error  or  irregularities  committed  upon  the  trial.  It  can 
only  refuse  to  confirm  the  report  where  fraud,  collusion,  or  some 
similar  cause  be  proved.  If,  for  any  reason,  the  proceedings  before 
the  referee  do  not  warrant  the  entry  of  a  judgment  conforming  to 
his  decision,  no  judgment  can  be  rendered,  and  the  motion  for  judg- 
ment must  be  simply  denied,  and  the  party  who  desires  further 
relief  must  make  application  therefor.  Citing  23  Hun,  230,  svpra,  and 
Anonymous,  3  Abb.  N.  C.  161.  These  cases  are  all  cited  with  ap- 
proval and  same  rule  held  in  TJhlwan  v.  TJhlman,  17  Abb.  N.  C. 
236  ;  same  rule.  Rice  v.  Rice,  22  Week.  Dig.  258.  It  is  said  in 
We&theimer  v.  Westheiiner,  1  Law  Bull.  34,  and  Smith  v.  Sm,ith,  4 
id.  57,  that  where  the  reference  has  been  to  take  testimony  and 
report,  the  case  must  be  brought  on  for  trial  at  Special  Term  on  the 
report.  It  is  held  in  BloodgoodY.  ^loodgood,  N.  Y.  Daily  Reg., 
April,  1884,  Abbott's  Annual,  1884,  page  111,  that  in  addition  to 
fraud  and  collusion  the  court  may  refuse  to  confirm  referee's  report, 
if  for  any  reason  the  proceedings  do  not  warrant  the  entry  of  a 
judgment  conformably  to  his  decision,  and  in  such  case  the  niotii)n 
to  confirm  may  bo  denied.  The  rule  seems  to  be  settled,  therefore, 
as  in  Ross  v.  Ross,  supra,  that,  on  the  bringing  in  of  the  report  of 
a  referee  to  hear  and  determine  the  issues,  the  court  can  only  refuse 
to  confirm  for  fraud,  collusion,  or  some  similar  cause.  The  practice 
seems  equally  well  settled  that  on  a  report  of  a  referee,  appointed 
on  default  to  take  proof  and  report  with  his  opinion,  that  the  conrt 
passes  upon  all  the  questions  and  can  grant  judgment,  or  send  back 
the  report  for  further  evidence. 

Notice  of  Motion  for  Judgment. 
SUPREME  COURT. 


Emily  C.  Coutant 

agst. 
Aaron  T.  Coutant. 


V 


Please  take  notice  that,  upon  the  referee's  report,  a  copy  of  which 
is  herewith  served  upon  you,  and  upon  the  pleadings  and  proceedings 
herein,  the  undersigned  will  move  the  court  at  a  Special  Term,  to  be 
held  at  the  City  Hall,  in  the  city  of  Kingston,  N.  Y.,  on  the  13tli 
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'  day  of  June,  1885,  at  ten  o'clock  iu  the  forenoon,  or  as  soon  thereafter 
as  counsel  can  be  heard,  for  an  order  confirming  the  said  referee's 
report,  and  for  judgment  thereon,  and  for  such  other  and  further 
relief  as  the  court  may  grant  in  its  discretion. 
Dated  J/ay  25,  1885.  D.  W.  Sparling, 

Plaintiff's  Attorney. 
To  Reuben  Bernard,  Defendant's  Attorney. 

Order  for  Judgment. 
At  a  Special  Term  of  the  Supreme  Court,  held,  etc. 
SUPEEME  COURT. 


Emily  C.  Cputant 

agst. 
Aaron  T.  Coutant. 


J 


On  reading  and  filing  the  report  of  the  referee  herein,  dated  March 
30,  1885,  and  on  all  the  papers  and  proceedings  herein,  after  hearing 
D.  W.  Sparling,  of  counsel  for  plaintiff,  no  one  appearing  to  oppose; 
on  motion  of  D.  VV.  SpaJing,  attorney  for  plaintiff,  it  is  ordered,  that 
the  said  report  of  the  referee,  dated  March  20,  1885,  be  and  the  same 
hereby  is  in  all  things  confirmed,  and  that  the  plaintiff  have  judgment 
for  the  relief  demanded  in  the  complaint. 

Samuel  Edwards, 

Justice  Supreme  Court. 

(See  decree  on  default,  supra.) 

Opening  judgment.  — A  judgment  for  divorce  may  be  set  aside 
upon  the  ground  that  it  was  procured  through  fraud  and  imposition 
upon  motion  ;  an  action  is  not  necessary.  Jlegarge  v.  Megarge,  2 
Week.  Dig.  352.  But  it  will  not  be  opened  for  irregularity  where 
defendant  has  been  guilty  of  laches  which  are  not  excused.  The 
motion  should  be  made  within  a  year.  Schmidt  v.  Schrrddt,  1  Week. 
Dig.  124.  And  where  plaintiff  has  married  an  innocent  person  the 
court,  on  opening  the  default,  will  allow  the  judgment  to  stand  until 
the  final  determination  of  the  action.  Von  Rhade  v.  Yon  lihade, 
2  T.  &  C.  491.  A  collusive  divorce,  on  the  strength  of  which  the 
plaintiff  has  married  an  innocent  third  person,  defendant  having,  in 
pursuance  of  the  collusive  agreement,  procured  a  judgment  in  an- 
other court,  will  not  be  set  aside  and  the  second  marriage  thereby 
invalidated  without  the  most  cogent  proof  of  a  right  to  defend. 
Crocker  v.  Crocker,  1  Buff.  Super.  Ct.  257.  It  is  only  where  such 
I'clief  is  applied  for,  ip  the  manner  provided  by  statute,  by  one  of  the 
parties  to  the  marriage,  claimed  to  be  unlawful  on  account  of  the  ex- 
istence of  a  former  husband  or  wife  of  one  of  them,  that  the  statute 
allows  such  marriage  to  be  adjudged  void.  Anonymous,^  T.  &  C.  558. 
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Judgment. 
SUPEEME  COURT. 

Emily  C.  Coutaut 

agst. 
Aaron  T.  Coutaut. 

This  action  having  been  heretofore  duly  referred  to  John  J.  Linson, 
as  sole  referee,  and  the  said  referee  having  made  and  filed  his  report, 
bearing  date  March  'ZQ,  1885,  and  said  report  having  been,  in  all 
tilings,  confirmed  by  the  court  and  judgment  directed  accordingly: 
Now,  on  motion  of  1).  W.  Sparling,  attorney  for  plaintiff,  it  is  ordered 
and  adjudged  that  the  marriage  between  the  said  plaintiff,  Emily  C. 
Coutaut,  and  the  defendant,  Aaron  T.  Coutant,  be  dissolved,  and" the 
same  is  hereby  dissolved  accordingly,  and  the  said  parties  are,  and 
each  of  them  is,  freed  from  the  obligations  thereof. 

And  it  is  further  adjudged  that  it  shall  be  lawful  for  the  said  Emily 
C.  Coutant,  the  plaintiff,  to  marry  again  in  the  same  manner  as  if  the 
said  Aaron  T.  Coutant,  the  defendant,  was  actually  dead,  but  it  shall 
not  be  lawful  for  the  said  Aaron  T.  Coutant,  the  defendant,  to  marry 
again  until  the  said  Emily  C.  Coutant  shall  be  actually  dead.  And  it 
is  further  ordered  and  adjudged  that  the  custody  of  Grace  Ethel 
Coutant,  the  child  of  said  marriage,  is  hereby  awarded  to  the  said 
plaintiff,  Emily  C.  Coutant. 

Maetin  S.  Decker, 

Deputy  Clerk. 

When  a  court  having  jurisdiction  of  the  parties  and  subject-matter 
decrees  an  absolute  divorce,  with  leave  to  the  wife  to  marry  again, 
and  she  does  so  marry,  her  second  husband  cannot  maintain  an  action 
to  have  the  judgment  of  divorce  canceled  and  his  marriage  declared 
void  on  the  ground  that  the  divorce  was  obtained  fraudulently  or  by 
collusion.  linger  v.  Beckel,  85  N.  Y.  483  ;  affirming  21  Hun,  489; 
distinguithed,  90  N.  Y.  526;  Ball  v.  Hall,  6  State  Kep.  92;  citing 
Davidsburgh  v.  Kniclcerhooker  Ins.  Co.,  90  N.  Y.  526.  Plaintiff,  in 
an  action  of  divorce,  having  recovered  judgment,  died,  and  the 
defendant  sought  to  have  the  judgment  set  aside  for  fraud  and 
irregularity.  Held,  that  she  could  not  obtain  relief  on  notice  of  motion 
to  ]ilaintiff's  administrator.  Watsoyiv.  Watson,  1  Hun,  267.  The 
husband  obtained  an  irregular  decree  of  divorce,  and  a  second  wife 
contracted  man-iage  with  him  in  good  faith  and  had  children.  Held. 
that  though  the  cause  should  be  opened  on  the  petition  of  the  first 
wife,  to  enable  her  to  defend,  the  decree  should  be  retained  mean- 
while. Dunn  V.  Dunn,  4  Paige,  425.  Where  a  decree  for  divorce, 
for  adultery,  was  regularly  obtained  by  the  wife  while  the  husband 
was  a  convict  in  State  prison,  tJie  court  refused  to  open  the  decree 


Action  foe  Divoece.  453 

to  enable  the  husband  to  set  up  condonation.  Hoffmire  v.  Hoffmire, 
7  Paige,  60,  affirming  3  Edw.  73.  After  a  divorce  has  been  granted 
for  adultery  the  court  ought  not  to  refuse  to  open  it  on  sutiicient 
evidence,  and  without  prejudice  to  rights  of  third  persons.  Colvin  ' 
V.  Colvin,  2  Paige,  385.  The  power  of  the  court  to  open  a  decree 
of  divorce  is  not  affected  by  the  provisions  fomnerly  contained  in 
section  135  of  the  Code.     Brown  v.  Brown,  58  JST.  Y.  609. 

Where  the  wife  has  been  divorced  for  her  adultery,  the  court  has 
no  power,  at  the  expiration  of  several  years,  to  modify  the  decree  by 
an  order  tliat  she  shall  have  access  to  her  minor  child,  the  custody 
of  which  has  been  committed  to  the  father.  Crimmins  v.  Crirri- 
mins,  28  Hun.  200.  A  decree  of  divorce  will  not  be  set  aside 
because  the  wife  had  previously  contracted  another  marriage,  believ- 
ing she  had  the  right  to  do  so,  nor  after  several  months  for  the 
insufficiency  of  the  testimony,  unless  there  was  an  entire  failure  of 
proof,  nor  because  the  motion  to  confirm  the  referee's  report  made 
before  one  judge  was  renewed  before  another,  and  there  was  no 
competent  evidence  of  leave  to  renew,  notice  of  the  second  motion 
having  been  given,  no  objection  taken  at  the  time.  Rdherison  v. 
Rohertson,  9  Daly,  44.  "Where  the  decree  directs  tlie  payment  of  an 
aimnal  sum  to  the  wife  to  defray  the  expenses  of  the  education  of 
children,  the  court  may  subsequently  reduce  the  amount  where  the 
bhrden  has  ceased.  Kerr  v.  Kerr,  9  Daly,  517.  A  mother  on  alle- 
gations that  a  divorce  between  her  daughter  and  latter's  husband 
was  obtained  by  collusion,  has  no  right  to  be  made  guardian  ad  litem, 
or  to  move  to  open  the  judgment,  but  the  court  will  inquire  into  her 
statements  to  see  if  it  has  been  imposed  upon.  E.  B.  v.  E.  C.  B., 
28  Barb.  299.  It  is  not  collusive  for  defendant,  on  appeal  to  the 
Court  of  Appeals  from  an  order  granting  a  new  trial,  to  stipulate  for 
judgment  absolute  on  affirmance.  Conger  v.  Conger,  77  N.  Y.  432. 
In  Cooper  v.  Cooper,  1  Law  Bull.  82,  a  decree  was  opened  because 
obtained  by  fraud.  So  also  in  Denton  v.  Denton,  41  How.  221  j 
Singer  v.  Singer,  41  Barl).  139.  But  a  decree  will  not  be  set  aside 
on  account  of  fraud  or  collusion  between  plaintiff's  attorney  and 
defendant,  when  plaintiff  was  not  a  party  to  such  fraud  and  collu- 
sion, and  was  entitled  to  a  decree.  Harft  v.  Harft,  16  Week.  Dig. 
461.  Judgment  may  be  vacated  for  irregularity  affecting  the  juris- 
diction of  the  person,  even  after  the  prevailing  party  has  been  mar- 
ried again  ;  but  this  power  should  be  exercised  rarely.  Wortman  v. 
Wortm.an,  19  Abb.  66. 

Effect  of  decree. — After  a  divorce  on  the  ground  of  adultery,  the 
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husband  cannot  reman-}',  even  with  the  divorced  wife.  Such  remar- 
riage is  no  bar  to  proceedings  to  enforce  payment  of  alimony. 
Moore  v.  Moore,  8  Abb.  N.  C.  171.  Where  a  wife  has  been  divorced 
b}'  her  husband,  a  second  marriage  by  her  during  the  hfe-time  of 
the  former  husband  is  void,  though  he  may  not  have  been  heard  of 
for  over  five  years.  BorrowdaW s  Estate,  28  Hun,  336.  A  decree 
of  divorce,  with  alimonj',  absolutely  dissolves  the  marital  relation, 
and  the  husband  cannot  thereafter  be  compelled  to  furnish  money  to 
pay  the  costs  of  a  new  litigation  to  enforce  payment  of  alimony. 
MoQuien  v.  McQuien,  61  How.  2S0.  After  a  final  decree  which  is 
silent  as  to  the  custody  of  the  children,  the  court  may  subsequently 
make  an  order  for  that  purpose  without  a  renewal  of  the  suit,  though 
the  wife  have  married  again.  '  Cooh  v.  Cook,  1  Barb.  Ch.  639.  After 
a  judgment  in  favor  of  the  wife  for  divorce  has  been  entered,  which 
contains  no  provision  for  alimony,  nor  any  reservation  of  the  ques- 
tion for  future  consideration,  the  jurisdiction  of  the  court  is 
exhausted,  and  subsequent  proceedings  for  the  obtaining  of  alimony 
are  absolutely  void.  Eamp  v.  Kanvp,  59  N.  Y.  212.  Where  the 
court  has  jurisdiction  the  decree  cannot  be  attacked  collaterally. 
Delafield  v.  Brady,  108  N.  Y.  524. 

Foreign  divorces. —  A  divorce  obtained  in  the  courts  of  another 
State  by  false  and  fraudulent  affidavits  of  facts  necessary  under  its 
statutes,  to  authorize  the  service  of  a  summons  by  publication,  will 
be  treated  as  a  nullity  by  the  courts  of  this  State.  Stanton  \. 
Crosby,  9  Hun,  370.  A  divorce  granted  in  another  State  dissolving 
a  marriage  contract  in  this  State  in  favor  of  the  husband  temporarily 
residing  there,  upon  substituted  service  upon  his  wife  who  resided 
in  this  State,  and  for  an  alleged  cause  which  did  not  exist  in  fact,  held, 
invalid  aijd  inoperative  as  against  tlie  wife.  Mellen  v.  Mellen,  10 
Abb.  N.  C.  329.  A  husband  left  his  wife,  stating  he  was  going  into 
business  in  CiuL-inuati,  but  immediately  sued  in  Utah  for  divorce, 
alleging  that  he  intended  to  become  a  resident  of  that  territory.  No 
service  was  made  upon  the  wife,  other  than  by  publication  in  Utah, 
and  she  hud  no  knowledge  of  the  proceedings.  Held\o\6i.  Peo- 
phi  V.  Smith,  13  Hun,  414.  It  was  lield  in  Kinnier  v.  Kinnier,  45  N. 
Y.  535,  that  as  regards  the  validity  in  this  State  of  the  decree  of  a 
court  of  competent  jurisdiction  in  a  sister  State,  the  status  of  the 
parties  within  that  State,  and  the  question  whether  any  of  them 
were  residents  of  that  State  so  as  to  give  them  a  standing  in  court 
there,  for  the  purposes  of  such  decree,  are  to  be  determined  by  that 
court,  and  their  determination  thereon  cannot  be  questioned  collater- 
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ally  in  our  own.  In  Hoffman  v.  Hoffman,  46  N.  Y.  30,  it  was  held 
that  a  decree  of  divorce,  obtained  in  another  State,  the  defendant 
not  being  served  with  process,  and  both  parties  at  the  commencement 
of  the  suit  and  during  its  pendency  being  i-esidents  of  this  State,  is 
invalid.  The  record  of  such  decree  is  not  conclusive  as  to  jurisdic- 
tion, but  the  facts  therein  stated,  giving  the  court  jurisdiction,  can- 
not be  questioned.  A  judgment  obtained  in  another  State  against 
one  who,  at  the  time  it  was  rendered  and  during  tlie  pendency  of 
the  action,  was  domiciled  in  this  State,  and  who  was  not  served  with 
process  and  did  not  appear  in  the  action,  is  inoperative  and  void  as 
to  the  defendant.  Recitals  in  the  judgment  are  not  conclusive  and 
the  jurisdiction  of  the  court  is  open  to  question.  Cross  v.  Cross, 
108  K  Y.  628  ;  Burton  v.  Burton,  45  Hun,  68.  Otherwise  wlien 
the  party  sued  submits  to  the  foreign  jurisdiction  by  an  appearance. 
Jones  V.  Jones,  108  N.  Y.  415.  In  Hunt  v.  Hunt,  72  id.  217,  it  was 
held  that  the  jurisdiction  of  a  court  of  another  State  in  which  a 
judgment  has  been  rendered  is  always  open  to  inquiry  in  the  courts 
of  tliis  State,  and  the  judgment  may  also  be  questioned  collaterally 
for  fraud.  Where  an  action  for  divorce  is  brought  in  a  court  hav- 
ing power  to  entertain  such  an  action,  and  which  has  jurisdiction  of 
the  parties,  the  court  has  power  to  give  judgment,  although  plaintiff 
fails  to  make  out  a  cause  for  divorce,  as  prescribed  by  the  laws  of  the 
State,  and  this  failure  cannot  be  shown  collaterally  to  avoid  the 
judgment  while  it  stands  unreversed,  whether  the  judgment  is  a  valid 
one  in  the  State  where  granted  or  a  sister  State.  The  courts  of  this 
State  will  not  attempt  to  pass  piimarily  upon  the  validity  of  a 
divorce  granted  iinder  the  laws  of  another  State.  But  in  People  v. 
Baker,  76  N.  Y.  78,  it  was  held  that  a  court  of  another  State  can- 
not adjudge  the  dissolution  of  the  marital  relations  of  a  citizen  of 
this  State,  domiciled  and  actually  residing  here  during  the  pendency 
of  judicial  proceedings  in  such  State,  without  a  voluntary  appearance 
on  his  part  therein  and  with  no  actual  notice  to  him  thereof,  and 
this  although  the  marriage  was  solemnized  in  such  other  State.  Such 
a  judgment  is  not  a  defense  to  an  indictment  against  a  citizen  of  this 
State  for  bigamy.  An  able  and  exhaustive  discussion  of  these  authori- 
ties and  numerous  others,  including  Brinkley  v.  Brhikley,  50  N.  Y. 
184  ;  Mann  v.  Mann,  75  id.  614  ;  Collins  \.  Collins,  80  id.  1,  will  be 
found  in  vol.  26  Alb.  L.  J.,  p.  446.  Since  that  discussion,  however, 
the  Court  of  Appeals  in  CDea  v.  C Dea,  101  N.  Y.  23,  have  held^er 
Curiam :  "  We  think  the  case  of  People  v.  Baker,  76  N.  Y.  78,  is 
conclusive  on  the  question  brought  up  by  this  appeal.  *  *  * 
58 
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There  are  some  difEerences  in  the  detail  of  the  circumstances  of  the 
two  cases,  but  we  think  not  enough  to  lead  to  any  change  in  the 
result ;  nor  sufficient  to  require  a  reconsideration  of  the  law  affect- 
ing it."  In  this  opinion  four  of  tlie  judges  concur,  while  three  dis- 
sent, Danfortli,  J.,  writing  an  elaborate  opinion.  A  judgment  of 
divorce  in  another  State,  in  which  process  was  not  personally  served 
upon  the  defendant  who  resided  liere,  lield  void,  and  no  defense  to  - 
a  subsequent  action  brougjit  here  for  a  divorce  by  the  other  party. 
Beckwith  v.  Bechwith,  24  Week.  Dig.  5. 

Change  of  name  on  divorce. —  On  this  point  it  is  said  by  a  recent 
text-writer  that  it  is  not  necessary  for  a  decree  of  divorce  to  contain 
special  authority  to  allow  the  wife  to  resume  her  maiden  name ;  she 
can  use  her  own  discretion  in  the  matter.  Lloyd  on  Divorce,  246. 
|5  1759.  Where'  the  action  is  brought  by  the  wife,  the  following  regulations 
apply  to  the  proceedings: 

1.  The  legitimacy  of  any  child  of  the  marriage,  born  or  begotten  before  tne 
commencement  of  the  action,  is  not  affected  by  the  judgment  dissolving  the  mar- 
riage. 

2.  The  court  may,  iu  the  final  judgment  dissolving  the  marriage,  require  the 
defendant  to  provide  suitably  for  the  education  and  maintenance  of  the  children 
of  the  marriage,  and  for  the  support  of  the  plaintiff,  as  justice  requires,  having 
regard  to  the  circumstances  of  the  respective  parties. 

3.  If,  when  final  judgment  is  rendered,  dissolving  the  marriage,  the  plaintiff  is 
the  owner  of  any  real  property;  or  has,  iu  her  possession,  or  under  her  control, 
any  personal  property,  or  thing  in  action,  which  was  left  with  her  by  the  defend- 
ant, or  acquired  by  her  own  industry,  or  given  to  her  by  bequest  or  otherwise;  or 
if  she  is  or  may  thereafter  become  entitled  to  any  property,  by  the  decease  of  a 
relative  intestate;  the  defendant  shall  not  have  any  interest  therein,  absolute  or 
contingent,  before  or  after  her  death. 

4.  Where  final  judgment  is  rendered,  dissolving  the  marriage,  the  plaintiff's 
inchoate  right  of  dower,  in  any  real  property,  of  which  the  defendant  then  is  or 
was  theretofore  seized,  is  not  affected  by  the  judgment. 

§  1760.  Where  the  action  is  brought  by  the  husband,  the  following  regulations 
apply  to  the  proceedings: 

1.  The  legitimacy  of  a  child,  born  or  begotten  before  the  commission  of  the  of- 
fense charged,  is  not  affected  by  a  judgment  dissolving  the  marriage;  but  the 
legitimacy  of  any  other  child  of  the  wife  may  be  determined,  as  one  of  the  issues 
in  the  action.  In  the  absence  of  proof  to  the  contrary,  the  legitimacy  of  all  the 
children,  begotten  before  the  commencement  of  the  action,  must  be  presumed. 

2.  A  judgment  dissolving  the  marriage  does  not  impair,  or  otherwise  affect,  the 
plaintiff's  rights  and  interests,  in  and  to  any  real  or  personal  property,  which  the 
defendant  owns  or  possesses,  when  the  judgm<!nt  is  rendered. 

3.  Where  judgment  is  rendered  dissolving  the  marriage,  the  defendant  is  not 
entitled  to  dower  in  any  of  the  plaintiff's  real  propei'ty,  or  to  a  distributive  share 
in  his  personal  property. 

A   divorco   dissolving  the  marriage   contract,  on   the  ground   of 
adultery  of  tlie  husband,  does  not  deprive  the  wife  of  lier  right  to 
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dower  in  his  real  estate.  A  divorce  for  adultery  has  no  other  effect 
than  such  as  is  declared  by  the  statute.  Waii  v.  Wait,  4  N.  Y.  95. 
A  wife  can  only  be  barred  of  dower  by  a  conviction  of  adultery  in 
an  action  of  divorce,  and  by  the  judgment  in  such  action.  An  ad- 
mission of  proof  of  adultery,  or  a  verdict  or  judgment  in  any  other 
action,  will  not  work  a  forfeiture.  A  cohabitation  of  the  husband 
with  tlie  wife  after  the  commission  of  adultery  hy  her  condones  the 
offense,  and  is  an  absolute  bar  to  an  action  for  divorce  ;  and  an  ac- 
tion for  divorce  cannot  be  sustained  merely  to  establish  that  the 
offense,  whicli  has  tlius  been  blotted  out,  has  been  committed  in 
order  to  attach  the  penalty  of  forfeiture  of  dower  to  the  offending 
wife.  Pitts  v.  Pitts,  52  JST.  Y.  593,  affirming  64  Barb.  482.  It  is 
only  where,  upon  proof  and  a  finding,  or  verdict  of  adultery,  that  the 
court  has,  in  an  action  tor  divorce,  given  judgment  against  the  wife 
and  dissolved  the  marriage  contract,  that  the  right  of  dower  is  lost, 
the  forfeiture  is  not  a  consequence  of  her  offense  but  of  the  judg- 
ment founded  thereon.  Where,  therefore,  in  an  action  for  divorce 
a  vinculo,  the  i-eferee  found  the  wife  guilty  of  the  adultery  charged, 
but  also  found  the  husband  guilty  of  the  same  offense,  and  dismissed 
tlie  complaint,  held,  the  wife  had  not  lost  her  right  of  dower. 
Schiffer  v.  Pruden,  64  N.  Y.  47.  A  wife,  after  divorce,  may  re- 
lease her  dower  to  her  husband.  Savage  v.  Crill,  19  Hun,  4.  Mis- 
conduct of  a  wife,  wliich  is  sufficient  to  justify  an  Illinois  divorce,  is 
sufficient  to  bar  her  dower  here.  Yan  Cleaf  v.  Burns,  43  Hun, 
461.  A  divorced  wife,  whether  the  dis'orce  was  granted  because  of 
the  misconduct  of  herself  or  her  husband,  is  not  entitled,  if  he  die 
intestate,  to  administration,  or  to  a  distributive  share  of  his  estate. 
Matter  of  Ensign,  103  N.  Y.  284.  The  authorities  upon  alimony 
are  all  colLited  under  section  1769.  To  avoid  repetition,  see  that 
section  and  §  1766  as  to  provision  for  maintenance. 

§  1761.  Where  a  marriage  is  dissolved,  as  prescribed  in  this  article,  the  plain- 
tiff may  marry  again,  during  the  life-time  of  the  defendant;  but  a  defendant,  ad- 
judged to  be  guilty  of  adultery,  shall  not  marry  again,  until  the  death  of  the 
plaintiff.  But  this  section  does  uot  prevent  the  remarriage  of  the  parties  to  the 
action. 

The  following  was  passed  in  1879  as  chapter  321,  Laws  of  that 
year: 

Chaptbe  321,  Laws  of  1879. —  Section  forty-nine  of  article  three  of  title  one 
of  chapter  eight  of  part  two  of  the  Revised  Statutes,  entitled  "of  divorces  dis- 
solving marriage  contract,"  is  hereby  amended  so  as  to  read  as  follows: 

§  49.  Whenever  a  marriage  has  been  or  shall  be  dissolved  pursuant  to  the  pro- 
visions of  this  article  the  complainant  may  marry  again  daring  the  life-time  of 
the  defendant,  but  no  defendant  convicted  of  adultery  shall  marry  again  until  the 
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death  of  the  complainant,  unless  the  court  in  which  the  judgment  of  divorce  was 
rendered  shall  in  that  respect  modify  such  judgment,  which  modification  shall 
only  be  made  upon  satisfactory  proof  that  the  complainant  has  remarried,  that 
five  years  have  elapsed  since  the  decree  of  divorce  was  rendered,  and  that  the 
conduct  of  the  defendant  since  the  dissolution  of  said  marriage  has  been  uui 
formly  good. 

The  new  Code  did  not  repeal  the  act  of  1879,  cliapter  321,  sec- 
tion 49,  allowing  a  party  divorced  on  the  ground  of  his  own  adul- 
tery from  applying,  under  certain  circumstances,  for  liberty  to 
remarry.  Peck  v.  Peck,  60  How.  206.  See  Bracker  v.  Bracker, 
3  Law  Bull.  52.  Leave  to  remarry  will  not  bp  refused  merely 
because  the  man  has  continued  to  cohabit  with  the  alleged  para- 
mour with  whom  he  had  been  living  under  a  void  marri.ige. 
Greeners  Case,  8  Abb.  N.  C.  450.  A  marriage  contracted  during 
the  life-time  of  a  former  husband  or  wife  is  not  to  be  considered 
valid  for  any  other  purpose  concerning  property  than  that  of  pre- 
serving the  inheritance  of  tiie  offspring  from  the  competent  parent. 
Spicer  v.  Spicer,  16  Abi>.  (N.  S.)  112.  Where  a  marriage  was  sought 
to  be  affected  by  the  date  of  a  decree,  it  will  be  considered  as  hav- 
ing been  entered  at  the  opening  of  the  court  in  the  morning,  as  the 
law  will  not  inquire  into  fractions  of  a  day  except  in  eases  of 
necessity.  Merriam  v.  Walcott,  61  How.  377.  Second  marriage  by 
one  against  whom,  for  his  adultery,  a  decree  of  divorce  had  been 
obtained,  held  void,  though  the  ceremony  was  performed  in 
another  State,  the  parties  going  from  this  State  for  the  purpose. 
Marshall  v.  Marshall,  2  Hun,  238  ;  Thorpe  v.  Thorpe,  47  Super. 
Ct.  80.  But  these  cases  were  overruled  in  Van  Vooris  v.  Brintnall, 
86  N.  Y.  18,  reversing  23  Htm,  260,  and  the  rule  laid  down 
that  the  validity  of  a  marriage  contract  must  be  determined  by  the 
law  of  the  State  where  it  was  entered  into,  if  valid  there  it  is  to 
be  recognized  as  such  in  the  courts  of  this  State  unless  contrary  to 
the  prohibitions  of  natural  law,  or  the  express  prohibition  of  a  stat- 
ute. The  case  of  Thorpe  v.  Thorpe,  supra^  was  reversed  in  Thorpe 
V.  Thorpe,  90  N.  Y.  602,  and  86  id.,  supra,  followed,  and  it  was 
held  that  a  marriage,  if  valid  under  the  laws  of  the  State  where  it 
was  contracted,  is  valid  here,  and  every  right  and  privileg  ■  growing 
out  of  the  relation  so  established  attaches  to  each  party  thereto. 
Both  the  latter  cases  are  approved  in  Moore  v.  Ile(jeinan,  92  N.  Y. 
5  '1;  and  Sii  id.,  supra,  is  followed  in  People  v.  Chase,  28  Hun, 
310.  See  Estate  of  Stack,  10  State  Rep.  690.  Leave  should  not  be 
granted  to  marry  again  except  on  full  disclosure  and  satisfactory 
proof.      Waas  v.  Waas,  5  Law  Bull.  59. 
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CHAPTER   XIV. 

ACTION  FOR  A  SEPARATION. 

§  1763.  In  either  of  the  cases  specified  in  the  next  section,  an  action  may  be 
maintained,  by  a  husband  or  wife,  against  the  other  party  to  the  marriage,  to  pro- 
cure a  judgment,  separating  the  parlies  from  bed  and  boatd  forever,  or  for  a  lim- 
ited time,  for  either  of  the  following  causes: 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by  the  defendant. 

3.  Such  conduct,  on  the  part  of  the  defendant  toward  the  plaintiff,  as  may  ren- 
der it  unsafe  and  improper  for  the  former  to  cohabit  with  the  latter. 

3.  The  abandonment  of  the  plaintiff  by  the  defendant. 

4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of  the  defendant  to  pro- 
Tide  for  her. 

Jurisdiction.  —  The  court  has  no  power  to  decree  a  divorce  a 
mensa  et  ihoro,  except  in  the  special  cases  provided  for  by  statute, 
and  the  facts  must  be  affirmatively  established.  If  the  bill  be  taken 
2)ro  confesso,  it  will  be  referred  to  a  master  to  report  the  facts. 
Palmer  v.  Palmer,  1  Paige,  276.  The  statute  relating  to  limited 
divorces  is,  in  the  main,  a  re-enactment  of  the  statute  of  1843.  It 
is,  therefore,  to  be  interpreted  by  that  act.  The  court  can  only  give 
judgment  as  authorized  by  the  statute  ;  its  general  jurisdiction  can- 
not be  invoked  therein.  Davis  v.  Davis,  75  N.  Y.  221 ;  Atwater 
V.  Atwater,  53  Barb.  621. 

Cruelty.  —  The  cruelty  which  entitles  the  injured  party  to  a 
decree  of  separation  is  that  kind  of  conduct  which  endangers  the 
life  or  health  of  the  complainant  aud  renders  cohabitation  unsafe. 
Perry  v.  Perry,  2  Paige,  501.  As  to  what  cruelty  and  violence 
are  necessary  in  suit  brought  by  husband,  see  Perry  v.  Perry,  2 
Barb.  Ch.  311.  There  must  be  ill-treatment  and  personal  injury,  or 
a  reasonable  apprehension  of  personal  injury.  Whispell  v.  Whis- 
pell,  4  Barb.  217.  Cruelty  is  where  there  is  unkind  treatment  ac- 
companied by  words  of  menace  creating  a  reasonable  apprehension 
of  bodily  injury.  Whisj)ell  v.  Whispell,  4  Barb.  217  ;  Mason  v. 
Mason,  1  Edw.  278.  There  must  be  actual  violence,  or  a  reasonable 
apprehension  of  bodily  injury.  Wounded  susceptibilities,  occasional 
outbursts  of  passion,  or  gross  abuse,  are  not  enough.  Menaces  are 
enough,  if  they  justify  a  belief  in  their  seriousness  so  as  to  jeopard- 
ize health.  Davis  v.  Dauis,  1  Hun,  444.  Mental  sufFering  with- 
(int  bodily  injury  does  not  constitute  cruel  and  inhuman  treatment. 
Paisley  v.  Paisley,  2  Law  Bull.  6.  But  actual  personal  violence  is 
not  necessary.     Bihin  v.  Bihin,    17  Abb.  19  ;   Conklin  v.  Gonklin, 
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17  Abb.  20n.  A  threat  not  giving  rise  to  an  apprehension  of  per- 
sonal injury  is  not  legal  cruelty.  The  communication  of  a  venereal 
disease  will  only  constitute  legal  cruelty  when  knowingly  or  willfully 
communicated,  and  proof  of  such  fact  requires  strong  and  conclu- 
sive evidence.      Wheeler  v.  Wheeler,  17  Abb.  N.  C.  231. 

Divorce  may  be  granted  where  threats  of  violence  such  as  to  in- 
duce reasonable  apprehension  of  bodily  harm,  and  charges  of  inli- 
delity,  in  bad  faitli,  in  aggravation  of  threatened  violence  are  made 
against  a  wife ;  but  not  where  the  charges  are  made  in  good  faith  on 
I'easonable  grounds,  and  the  threats  proceed  from  fits  of  passion,  and 
are  used  to  emphasize  the  charges,  but  without  intent  to  inflict  bodily 
injury.  It  is  not  cruelty  for  a  husband,  having  reason  to  suspect  his 
wife  of  infidelity,  lo  charge  hervdth  it ;  but  personal  violence  is  not 
justifiable.  Kenfiedy  v.  Kennedy,  73  IST.  Y.  369  ;  De  Meli  v.  De 
Jleli,  5  Civ.  Pro.  K.  306.  See  S.  C,  below,  47  Super.  Ct.  347. 
Where  the  alleged  cruel  treatment  was  the  result  of  a  discov- 
ery of  the  wife's  adultery,  a  limited  divorce  will  not  be  decreed. 
Doe  V.  Doe,  23  Hun,  19. 

The  evidence  to  sustain  an  action  for  separation  on  the  ground  of 
cruel  and  inhuman  treatment  is  considered  in  Worthingham  v.  Worth- 
ingham.,  7  Alb.  L.  J.  416.  The  social  position  of  the  parties  may 
make  a  difference  in  the  treatment  due  from  the  husband  to  the 
wife,  in  the  way  of  providing  for  the  mode  of  life,  but  not  in  the 
obligation  of  kindness.  Auraann  v.  Aumann,  3  Law  Bull.  17.  A 
husband's  refusal  to  permit  a  wife  to  attend  a  church  of  which  she 
is  a  member  is  not  ground  for  separation.  Lawrence  v.  Laiorence, 
3  Paige,  267.  Occasional  and  even  frequent  intoxication  is  of  itself 
not  sufficient  ground  for  separation,  nor  do  occasional  sallies  of  pas- 
sion amount  to  legal  cruelty,  so  long  as  they  do  not  threaten  bodily 
harm.  Mason  v.  Mason,  1  Edw.  278;  Wheeler  v.  Wheeler,  17 
Abb  N.  C.  231.  The  act  of  the  husband  in  angrilj^  expelling  his 
wife  from  home,  on  the  groan  1  of  her  unfaithfulness,  held  not  .-uf- 
ficicnt  ground  for  ffrantina;  a  limited  divorce.  Barlow  v.  Barlow, 
2  Abb.  (N.  S.)  259.  Compare  Davies  v.  Davies,  55  Barb.  130. 
Demeanor  calcnlated  to  provoke  annoyance,  discontent  and  disgust 
is  alone  not  sufficient  to  authorize  judgment  of  sep  iration,  es|)ecially 
where  such  conduct  was  practiced  by  bcith  parties.  Coiillin  v. 
Conklin,!'!  khh.  20n  ;  Klein  v.  Klein,  42  How.  166.  A  single 
instance  of  cruelty  is  said  not  to  be  sufficient  cause  to  authorize  the 
court  CO  interfere,  although  vague  charges  of  ill-treatment  are  also 
made  against  the   husband.     Solomon  v.  Solomon,  28   How.  218. 
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Contra,  Uhlman  v.  JJhlman,  17  Abb.  N.  C.  236.  The  word 
"  unsafe,"  as  used  in  the  statute,  has  reference  to  bodily  personal 
injury  or  violence,  as  distinguished  from  mental  suffering  or 
wounded  sensibilities.  Walton  v.  Walton,  32  Barb.  203.  Eefusal 
to  allow  wife  to  name  child  is  not  cruel  treatment.  Appleby  v. 
Appleby,  2  McCarty,  422.  It  must  be  a  strong  case  to  authorize  a 
limited  divorce  of  husband  from  wife,  as  in  such  case  the  wife  has 
no  claim  on  the  husband  for  support.  Palmer  v.  Palmer,  1  Paige, 
276.  See  Perry  v.  Perry,  1  Barb.  Ch.  516.  It  is  said  in  Yan 
Veghten  v.  Yan,  Yeghteit,  4  Johns.  Ch.  501,  that  limited  divorces 
are  to  be  very  cautiously  granted. 

Abandonment.  —  To  justify  a  decree  for  divorce  a  mensa  et  thoro, 
there  must  be  both  an  abandonment  and  a  refusal  or  neglect  to  sup- 
port the  wife.  Ahrenfeldt  v.  Ahrenfeldt,  Hoff.  Ch.  47.  That  the 
husband  declines  to  reside  with  his  wife  in  the  same  house  of  her 
father  is  no  abandonment,  if  he  ofl'er  her  a  support  and  a  home, 
which  she  declines  to  accept.  Appleby  v.  Applehy,  2  McCarty,  422. 
Where  a  wife,  in  pursuance  of  au  agreement  for  separation,  and  for 
a  consideration  paid  by  the  husband  and  accepted  by  her,  has  vohm- 
tarily  left  and  lived  apart  from  him,  and  neither  offers  to  return  nor 
to  restore  the  consideration  named,  she  cannot  have  a  limited  divorce 
on  the  ground  of  abandonment  and  refusal  to  support  her.  Des- 
borough  v.  Desborough,  29  Hun,  592.  In  an  action  by  a  wife  for 
a  limited  divorce,  it  appeared  she  left  her  husband  without  sufficient 
cause,  yet  she  returned  upon  his  promise  to  take  her  back  and  pro- 
vide for  her  properly,  and  he  failed  so  to  do.  Held,  she  was  en- 
titled to  a  decree  in  her  favor.  Wandell  v.  Wandell,  Abb.  Ann. 
Dig.,  1884,  page  111.  To  justify  a  limited  divoi'ce  on  the  ground  of 
abandonment,  the  evidence  must  show  a  settled  and  determined  pur- 
pose in  the  husband  to  M-ithdraw  from  the  wife  permanently  his 
society  and  protection,  and  to  withhold  from  her  the  means  neces- 
sary for  her  support.  Ruchman  v.  liuckman,  5S  How.  278.  Aban- 
donment and  refusal  or  neglect  to  provide  for  the  wife  are  both  nec- 
essaiy  as  grounds  for  limited  divorce.  Aiwater  v.  Atwater,  53  Barb. 
621.  To  constitute  an  abandonment  as  a  ground  for  judicial  separa- 
tion, there  must  be  a  final  departure  with  the  intention  not  to  return, 
without  sufficient  I'eason  therefor,  and  without  the  consent  of  the 
other  party  ;  the  test  is  the  intent  at  the  time  of  departure,  for  if 
the  desertion  be  complete  a  subsequent  offer  to  return  will  not  avail ; 
the  circumstances  and  manner  of  departure  may  be  considered  to 
show  intent.      Uhlman  v.  Uhlman,  17  Abb.  N.  C.  273. 
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Condonation.  —  Former  injuries  are  revived  so  as  to  entitle  to 
separation  for  sligliter  misconduct  tlian  would  constitute  an  original 
ground  for  separation.  Burr  v.  Burr,  10  Paige,  20;  affirmed,  7 
11111,207;  WhispellY.  FAw^e^^,  4  Barb.  217.  An  offer  to  return 
and  cohabit  made  under  an  order  of  the  court,  or  which  is  not  ac- 
cepted, or  made  upon  conditions  not  accepted,  is  no  condonation  of 
husband's  cruelty  and  abandonment.     Bets  v.  Bets,  19  Abb.  90. 

§  1763.  Sucli  an  action  may  be  maintained,  in  either  of  tbe  following  cases: 

1.  Where  both  parties  are  residents  of  the  State,  when  tbe  action  is  commenced. 

3.  Where  the  parties  were  married  within  tbe  State,  and  the  plaintiff  is  a  resi- 
dent thereof,  when  the  action  is  commenced. 

3.  Where  the  parties,  having  been  married  without  tbe  State,  have  become 
residents  of  the  State,  and  have  continued  to  be  residents  thereof  at  least 
one  year,  and  the  plaintiff  is  such  a  resident,  when  the  action  is  commenced. 

As  to  what  is  necessary  to  constitute  residence  in  this  State,  for 
the  purpose  of  maintaining  an  action,  see  Brinkley  v.  Brinldey,  50 
TS".  Y.  18i.  Where  the  marriage  took  place  without  the  State,  an 
action  for  separation  cannot  be  maintained,  under  section  1763,  un- 
less the  parties  have  been  residents  of  the  State  for  at  least  one  year 
and  the  plaintiff  is  such  a  resident  at  the  time  the  action  is  com- 
menced. Ramsden  v.  Eamsden,  28  Hun,  285 ;  affirmed,  91  N.  T. 
281. 

§  1764.  The  complaint  in  such  an  action  must  specify  particularly  the  natui. 
and  circumstances  of  the  defendant's  misconduct,  and  must  set  forth  tlie  time  anu 
place  of  each  act  complained  of,  with  reasonable  certainty. 

Where  a  complaint  demands  judgment  of  separation  from  bed  and 
board,  forever,  without  any  demand  for  relief  generally,  or  for  any 
other  reUef,  and  where,  on  demurrer,  the  facts  stated  do  not  entitle 
the  plaintiff  to  the  judgment  demanded,  the  complaint  cannot  be 
made  more  definite  and  certain.  Walton  v.  Walton,  20  How.  347. 
Wliere  the  allegations  in  the  complaint  charged  the  defendant  with 
scandalous,  licentious  and  indecent  conduct  with  other  women  than 
tlie  plaintiff,  it  was  held  such  allegations  might  be  stricken  out  as 
immaterial.  Klein  v.  Klein,  42  How.  166.  It  is  proper  to  allege 
acts  of  misconduct  and  violence  by  the  wife  toward  his  children,  vis- 
itors, and  servants.  Perry  v.  Ferry,  1  Barb.  Ch.  516.  A  cause  of 
action  for  a  hmited  divorce  could  not,  before  the  Code  of  Civil  Pro- 
cedure, be  joined  with  a  cause  of  action  for  divorce  a  vinculo. 
Johnson  v.  Johnson,  6  Johns.  Ch.  163;  Mcintosh  v.  Mcintosh,  12 
How.  289;  Henry  v.  Henry,  17  Abb.  411.  Acts  of  cruelty,  com- 
mitted after  the  commencement  of  the  suit,  may  be  set  up  by  suffi- 
cient supplemental  complaint.     Cornwall  v.  Cornwall,  30  Hun,  573. 
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§  1765.  The  defendant  may  set  up,  in  justification,  tlie  misconduct  of  the  plain- 
tiff; and  if  that  defense  is  established  to  the  satisfaction  of  the  court,  the  defend- 
ant is  entitled  to  judgment. 

Complaint  for  Limited  Divorce, 
SUPEEME  COURT  —  Ulster  County. 


Anna  P.  Berean 

agst. 

Rudolph  K.  Berean. 


The  complaint  of  the  plaintiff  respectfully  shows  to  this  court : 

First.  That  on  the  15th  day  of  October,  1872,  at  the  town  of  Den- 
ning, in  the  county  of  Ulster,  and  State  of  New  York,  she  was  mar- 
ried to  the  defendant. 

Second.  That  both  the  plaintiff  and  defendant  were  at  the  com- 
mencement of  this  action,  and  still  are,  actual  inhabitants  of  this  State. 

Third.  That  since  the  said  marriage  the  defendant  has  treated  the 
plaintiff  in  a  cruel  and  inhuman  manner,  and  his  conduct  has  been 
such  as  to  render  it  improper  and  unsafe  for  her  to  cohabit  with  him, 
and  since  the  year  187<J,  he  has  repeatedly  committed  acts  of  cruelty 
and  violence  upon  the  plaintiff  and  her  children,  and  in  particular  as 
follows,  viz. : 

1.  In  or  about  the  month  of  November,  1872,  at  Treadwell's  Hall, 
and  at  her  place  of  residence,  in  said  town  of  Denning,  the  defendant, 
without  cause  or  provocation,  falsely  accused  the  plaintiff  of  soliciting 
tlie  attention  of  men  in  an  improper,  lascivious,  and  unchaste  manner. 

2.  In  or  about  the  month  of  March,  1873,  when  plaintiff  met  de- 
fendant on  her  return  fi-om  a  visit  to  relatives  in  the  city  of  Albany, 
N.  Y.,  the  defendant,  without  cause  or  provocation,  falsely  accused  the 
plaintiff  of  sleeping  with  different  men  while  on  said  visit. 

3.  In  or  about  the  winter  of  1874  and  1875,  the  defendant,  without 
cause  or  provocation,  falsely  accused  the  jtlaintifl  of  carnal  intimacy 
with  Charles  Wilson,  who  is  a  relative  of  plaintiff. 

4.  In  or  about  the  month  of  November,  1874,  at  the  village  of 
Walden,  in  the  county  of  Orange,  the  defendant,  without  cause  or 
provocation,  ordered  and  compelled  the  plaintiff  to  leave  his  residence, 
so  that  the  plaintiff  had  to  take  Julia  Berean,  the  daughter  of  the 
parties  hereto,  then  aged  about  one  year,  from  the  residence  of  the 
defendant  to  the  residence  of  Mrs.  Peter  S.  Brown,  a  widow,  and  the 
mother  of  the  plaintiff,  where  the  plaintiff  was  compelled  to  remain 
for  about  three  weeks,  when  she  was  induced  to  return  to  the  defend- 
ant's residence  witli  her  said  child,  upon  promise  of  the  defendant  to 
treat  her  in  a  better  and  kindly  manner. 

5.  On  the  11th  day  of  May,  1879,  at  Denning,  aforesaid,  the  defend- 
ant, without  cause  or  provocation,  violently  assaulted  the  plaintiff,  and 
threatened  to  kill  her. 

6.  In  the  summer  of  1884,  at  Denning,  aforesaid,  the  defendant, 
without  cause  or  provocation,  profanely  cursed  and  swore  at  the  plain- 
tiff, and  he  used  vulgar  and  obscene  language  to  the  plaintiff. 

t.  In  the  summer  of  1886,  at  Denning,  aforesaid,  the  defendant, 
59 
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withoiit  canse  or  provocaLiou,  a,sKiinltcd  the  plaintiff  and  called  the 

plaintiff  a ,  and  at  anotlier  time  in  the  same  summer,  and  at  the 

same  place,  the  defendant  called  the  plaintiff  a . 

8.  In  the  summer  of  .1880,  at  Denning,  aforesaid,  the  defendant, 
without  cause  or  provocation,  threatened  the  plaintiff  that  the  defend- 
ant would  kill  the  plaintiff,  even  if  he  knew  that  he  would  be  hanged 
for  it. 

!).  On  the  29tli  day  of  October,  1887,  at  Denning,  aforesaid,  the 
defendant,  without  cause  or  provocation,  asked  a  young  woman,  em- 
ployed to  do  housework  at  the  residence  of  the  defendant,  if  she 
thought  that  the  plaintiff  would  put  j)oison  in  the  food  of  the  defend- 
ant. 

10.  That  the  defendant,  without  cause  or  provocation,  has  ordered 
and  directed  the  jilaintiff  to  leave  his  house  many  times,  in  each  and 
every  year,  for  the  past  ten  years,  and  that  he  has,  on  divers  occa- 
sions, within  the  time  aforesaid,  at  Walden  aforesaid,  without  cause  or 
])rovocation,  forbidden  the  plaintiff  to  enter  his  store  at  Walden,  N.  Y., 
and  the  defendant  has  threatened  to  break  the  plaintiff's  neck  if  she 
entered  his  store,  and  he  informed  tiie  j)laintiff,  at  Walden  aforesaid, 
in  the  month  of  July,  1887,  that  he  had  directed  an  employee  in  said 
store  to  remove  the  plaintiff  therefrom  by  force  if  she  entered  said  store; 
that  the  defendant  has  at  Walden  aforesaid,  and  within  the  times  afore- 
said, repeatedly  cursed  and  swore  at  the  plaintiff,  and  has  repeatedly 
informed  the  plaintiff  that  he  "hated  the  sight"  of  her,  and  that  he 
and  the  plaintiff  could  never  continue  to  live  together;  that  his  entire 
course  of  conduct  toward  the  jilaintiff,  with  rare  intervals,  has  been 
for  a  long  period  uniformly  brutal,  abusive,  profane  and  obscene,  he 
being  constantly  applying  abusive  epithets  to  her,  of  threatening  her 
with  violence,  and  of  striking  and  attempting  to  strike  her,  and  it  has 
become  entirely  unsafe  for  her  to  live  with  him. 

loiirth.  That  since  the  marriage  of  the  parties  hereto  the  plaintiff 
has  given  birth  to  the  following  children,  who  are  now  living  with  the 
jjlaintiff  and  who  are  the  issue  of  said  marriage,  viz.,  Julia  Berean,  a 
daughter,  aged  thirteen  years;  Clarence  Berean,  a  son,  aged  eleven 
years,  and  Benjamin  H.  Berean,  a  son,  aged  ten  years;  and  the  plain- 
tiff alleges  that  the  defendant  is  an  unfit  and  improper  person  to  have 
the  ca'G,  custody,  training  and  education  of  said  children;  that,  as  the 
]ilaintift'  is  informed  and  believes,  the  defcudant  owns  real  estate  at 
Denning  aforesaid,  of  the  value  of  $l."i,OiM),  and  personal  estate  at  said 
place  of  the  value  of  120,000.  Wherefore  the  plaintiff  demands 
judgment  for  a  separation  from  the  bed  and  board  of  the  defendant, 
and  that  the  custody  of  said  ciiildren  be  awarded  to  the  plaintiff,  and 
that  a  reasonable  provision  for  the  support  of  the  jilaintiff  and  her 
children  be  made  out  of  the  property  of  the  defendant,  and  for  costs 
of  this  action. 

{Add  verification.) 

In  a  suit  for  divorce  a  mensa  et  thoro,  an  answer  averring  that  at 
t!ie  time  of  the  marriage  "  the  plaintiff  was  a  married  woman,  the 
wife  of  one  A.,  then  living,  from  whom  she  had  never  been  divorced, 
which  facts  were  unknown  to  the  defendant,"  is  sufficient;  it  need 
not  negative  tlie  exceptions  in  the  statute.     Clark  v.  Clark.,  5  Hnn, 
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340.  Eecriiiiination  or  coiidoneinent  must  be  set  up  by  defendant 
in  his  answer.  Roe  v.  Roe,  14  Hun,  612.  Plaintitrs  misconduct, 
sutiicient  to  entitle  defendant  to  relief,  is  a  complete  defense. 
Palmer  v.  Palmer,  1  Sheld.  89.  As  is  plaintiff's  adultery.  Doe  v. 
Roe,  23  Ilun,  19. 

The  defendant  may  deny  the  misconduct  cliarged,  and  set  forth 
misconduct  on  the  part  of  the  plaintiff.  Hopper  v.  Hopper,  11 
Paige,  46.  It  M-as  formerly  held  that  adultery  could  not  be  set  up 
as  a  defense  to  an  action  for  cruelty.  Henry  v.  Henri],  17  Abb. 
411 ;  Mcintosh  v.  Mcintosh,  13  How.  2S9.  But  the  rule  is  other- 
wise under  section  1770,  as  amended  in  1881,  which  see,  and  cases 
cited,  as  to  counter-claim  and  affirmative  defenses.  See,  also.  Crow 
V.  Crow,  7  Civ.  Pro.  E.  423  ;  Doe  v.  Doe,  23  Ilun,  19.  It  seems 
voluntary  cohabitation  will  bar  a  suit  for  a  limited  divorce  on  the 
ground  of  cruelty.  Davies  v.  Davies,  55  Barb.  130.  But  there  is 
no  statutory  provision  as  to  delay  in  bringing  suit  for  separation 
though  a  long  delay  might,  in  peculiar  cases,  lead  to  its  dismissal. 
Purr  V.  Purr,  20  Paige,  20 ;  affirmed,  7  Hill,  207. 

Trial. —  The  proceedings  upon  default,  as  well  as  in  case  of  trial 
of  issues  or  references,  are  substantially  the  same  as  heretofore  given 
in  actions  for  divorce  a  vinculo,  to  which  reference  is  had  for  the 
method  of  procedure. 

Where  the  issues-  are  sent  to  a  referee  to  hear  and  determine, 
judgment  on  the  report,  dismissing  the  complaint,  cannot  be  entered 
without  application  to  the  court.  Lewellijn  v.  Levjellyn,  1  Law 
Bull.  35.  A  final  decree  of  divorce,  a  inensa  et  thoro,  is  not  made 
except  the  facts  appear  before  the  court  on  actual  proof,  otherwise 
a  divorce  might  be  procured  by  collusion ;  it  will  not  be  made 
merely  upon  takiTig  the  bill  as  confessed.  Parry  v.  Parry,  Hopk. 
118  ;  Palmer  v.  Palmer,  1  Paige,  276.  In  an  action  where  the 
plaintiff  fails  to  prove  the  cruelty  alleged,  and  the  referee  finds, 
under  the  ]  leadings,  that  a  former  husband  of  the  plaintiff  was  lining 
at  the  time  of  her  marriage  with  defendant,  this  is  not  sufficient 
ground  to  declare  the  last  marriage  void.  Linden  v.  Linden,  36 
Bai'b.  61.  A  decree  of  limited  di\orce  may  be  made  where  the 
wife  fails  to  establish  her  complaint,  and  the  husband  proves  cruel 
and  inhuman  treatment  on  her  part.  MoNamara  v.  McNamara, 
9  Abb.  18. 

§  1786.  Where  the  action  is  brought  by  the  wife,  the  court  may,  in  the  final 
judgment  of  separation,  give  such  directions,  as  the  nature  and  circumstances  of 
the  case  require.     In  particular,  it  may  compel  the  defendant  to  provide  suitably 
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for  the  education  and  maintenance  of  the  children  of  the  marriage,  and  for  the 
support  of  the  plaintiff,  as  justice  requires,  having  regard  to  the  circumstances  of 
the  respective  parties.  And  the  court  may,  in  such  an  action,  render  a  judgment, 
compelling  the  defendant  to  make  the  provision  specified  in  this  section,  where, 
under  the  circumstances  of  the  case,  such  a  judgment  is  proper,  without  render- 
ing a  judgment  of  separation. 

Judgment  may  be  for  temporary  separation,  where  defendant  is 
very  young  and  he  may  possibly  reform.  Bedell  v.  Bedell,  1  Johns. 
Ch.  604.  Or  a  perpetual  separation  may  be  decreed,  with  power  to 
the  parties  to  come  together,  under  the  sanction  of  the  court,  when- 
ever they  should  find  it  to  be  their  mutual  and  voluntary  disposition. 
The  considerations  which  should  govern  such  cases  discussed, 
Barrere  v.  Barrere,  4  Johns.  Ch.  187.  The  court  may  make  an 
order  for  support  and  maintenance  of  wife  and  children  whether 
separation  is  granted  or  not.  Alwater  v.  Atwater,  36  How.  431. 
But  a  decree  for  maintenance  cannot  be  made  on  the  ground  the 
husband  is  of  intemperate  habits.  Douglass  v.  Douglass,  5  Hun, 
140.  Where  a  separation  is  granted  at  the  husband's  suit,  there  is 
no  power  to  order  him  to  support  his  wife.  Peri'y  v.  Perry,  2 
Barb.  Ch.  311 ;  Palmer  v.  Palmer,  1  Paige,  276.  The  licentious 
conduct  of  the  wife,  before  the  alleged  acts  of  cruel  treatment,  will 
bar  her  claim  for  maintenance.  Bedell  v.  Bedell,  1  Johns.  Ch.  604. 
After  a  decree  a  mensa  et  thoro,  the  courts  will  protect  the  wife  in 
the  enjoyment  of  the  fruits  of  her  industry.  Meehan  v.  Meehan,  2 
Bai'b.  377 ;  Holmes  v.  Holmes,  4  id.  295.  A  wife  who  voluntarily 
separates  from  her  husband,  not  charging  him  with  adultery  or 
cruelty,  cannot  have  a  support  from  his  property,  though  it  was  de- 
rived from  her.  Noe  v.  Noe,  13  Hun,  436.  Where  a  decree  for 
divorce  directs  an  allowance  for  maintenance  of  children,  until  the 
further  order  of  the  court,  an  application  to  pay  the  allowance  should 
be  made  by  motion  or  petition,  not  by  new  bill.  Po-ff  v.  Paff, 
Hopk.  584.  Where  a  decree  a  m^nsa  et  thoro  has  been  entered  in 
favor  of  a  wife,  without  any  provision  for  her  maintenance,  slie  can- 
not have  the  decree  changed  so  as  to  make  such  provision,  by  show- 
ing that  the  husband's  pecuniary  circumstances  are  such  as  to 
make  an  allowance  proper.  Erkenhrack  v.  Erkenhrach,  63  How. 
194. 

This  decision  was  modified  on  appeal — 5  Civ.  Pro.  P.  184 — and  it 
was  held  that  direction  for  payment  of  alimony  by  the  husband  to 
the  wife  cannot  be  made  after  decree  of  separation,  making  no  pro- 
vision therefor;  but  provision  for  the  support  of  the  children  may 
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be  so  made,  and  so  modified,  was  affirmed,  96  N.  Y.  456 ;  and  in 
Washhurn  v.  Catlin,  97  id.  623,  tlie  same  rule  is  reiterated  on 
the  authority  of  96  id.,  supra.  In  P-  v.  P.,  24  How.  197,  main- 
tenance of  the  wife  was  ordered  in  her  husband's  house  and  a  sum 
allowed  her,  though  divorce  for  cruelty  was  denied  on  ground  of 
condonation.  The  circumstances  under  which  a  decree  for  main- 
tenance may  be  made  must  be  such  as  would,  of  themselves,  justify 
a  decree  for  a  separation  ;  but  under  such  circumstances  a  decree  for 
separate  maintenance  may  be  had  even  though  a  decree  of  separa- 
tion may  not  be.  A  decree  for  maintenance,  which  directs  that  the 
amount  allowed  for  support  should  be  ascertained  by  reference, 
should  be  reviewed  at  General  Term  by  motion  for  new  trial  and 
not  by  appeal.  Douglas  v.  Pouglas,  5  Hun,  140.  In  an  action  for 
limited  divorce  the  court,  after  it  lias  denied  the  principal  2'elief 
asked,  on  the  ground  that  the  evidence  failed  to  establish  the  cause  of 
action,  has  no  power  to  give  judgment  awarding  the  custody  of  the 
children  of  the  marriage  to  the  plaintiff  and  making  provision  for 
their  maintenance  out  of  the  property  of  the  husband.  Upon  failure 
of  the  plaintiff  to  make  out  a  case  for  divorce,  the  defendant  is  en. 
titled  to  judgment  dismissing  the  complaint.  The  provision  author- 
izing maintenance  only  applies  where  cause  of  divorce  is  made  to 
appear  to  the  court.  It  seems  that  where  husband  and  wife  live 
apart,  the  remedy  of  the  wife,  seeking  the  custody  of  the  children, 
is  by  habeas  corpus.  Davis  v.  Davis,  75  N.  Y.  221.  Where,  in 
an  action  by  a  husband  against  his  wife  for  a  separation,  the  husband 
has  judgment,  the  court  had  no  power  to  order  an  allowance  for  the 
support  of  the  wife.     Waring  v.   Waring,  100  IST.  Y.  570. 

An  action  by  a  wife  against  her  husband  for  maintenance  and  sup- 
port simply  is  not  maintainable  under  the  Code  of  Civil  Procedure. 
Section  1766,  authorizing  provision  for  maintenance  and  support, 
applies  only  where  the  action  is  for  separation.  Where,  therefore, 
the  complaint  in  an  action  by  a  wife  against  her  husband  alleged 
facts  sufficient  to  sustain  an  action  for  separation,  but  simply  asked 
f'lr  support  and  maintenance,  held,  the  court  had  no  jurisdiction  to 
make  an  order  granting  alimony  or  counsel  fees.  Ramsden  v. 
Ramsden,  91  N.  Y.  2S1,  affirming  28  Hun,  285.  A  decree  for 
maintenance  is  only  an  incident  to  one  for  separation.  RucJcman 
v.  Ruckman,  58  How.  278  ;  Bloodgood.  v.  Bloodgood,  Abb.  An- 
nual, 1884,  page  111.  The  providing  a  maintenance,  when  separa- 
tion is  not  ordered,  is  not  to  be  done  by  appointing  a  receiver  of  any 
jxirtion  of  the  husband's  property  in  the  first  instance,  but  by  re- 
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quiring  security  for  the  payment  of  the  allowance,  and  sequestrating 
property  only  in  case  of  refusal  to  give  security,  or  on  default  after- 
ward. Davis  V.  Davis,  1  Hun,  444.  See  §  1772,  as  to  the 
proper  course  of  procedure  under  present  Code.  All  the  cases  re- 
lating to  granting  alimony  pendente  lite,  and  after  a  judgment  in 
divorces  a  vinculo,  as  well  as  a  mensa  et  thoro,  are  collated  under 
section  1769,  for  greater  convenience  and  to  avoid  repetition. 

Form  of  Judgment  for  Separation  with  Maintenance. 
SUPKEME  COURT. 

Anna  P.  Bereau  1 

agst.  V. 

Eudolpli  K.  Berean.  I 


The  issues  in  this  action  having  been  brought  on  for  trial  at  a  Cir- 
cuit Court,  held  before  Mr.  Justice  Parker  without  a  jury,  at  the 
court-house,  in  the  city  of  Kingston,  Ulster  county,  N.  Y.,  on  the 
2.3d  day  of  April,  1888,  and  continuing  from  time  to  time  thereafter 
until  the  adjournment  of  the  court,  and  a  decision  therein  having  been 
rendered  for  the  plaintiff  and  filed:  Now,  on  motion  of  Carroll  Whita- 
ker,  plaintiff's  attorney,  it  is  ordered,  adjudged  and  decreed  that  the 
said  plaintiff  and  defendant  be  separated  from  bed  and  board  forever. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  care,  cus- 
tody and  control  of  Julia  M.  Berean,  the  daughter  of  the  parties 
hereto,  is  hereby  awarded  to  said  Anna  P.  Berean,  with  leave  to  the 
defendant  to  visit  said  Julia  from  time  to  time  at  reasonable  hours  in 
the  day-time  only,  and  not  more  frequently  than  once  in  each  week, 
and  each  visit  shall  not  exceed  more  than  two  hours.  This  provision 
may  I^e  changed  at  any  time  by  consent  of  the  plaintiff,  or  by  an  order 
of  this  couri,  so  that  more  frequent  and  longer  visits  may  be  made  by 
defendant  to  said  daughter  Julia,  in  case  of  sickness,  or  as  circum- 
stances may  require. 

And  it  is  further  ordered,  adjudged  and  decreed  that  said  Rudolph 
K.  Berean  may  have  the  care,  custody  and  control  of  said  daughter 
Julia  whenever  he  may  request  the  same  of  the  plaintiff,  in  writing, 
for  one  week,  between  the  first  days  of  January  and  July  in  each  year, 
and  for  one  week  between  the  first  days  of  July  and  January  in  each 
year. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  care,  cus- 
tody and  control  of  Clarence  Berean  and  Benjamin  Berean,  sons  of 
the"  parties  hereto,  is  hereby  awarded  to  the  defendant  Rudolph  K. 
Bi-rean,  witli  leave  to  the  plaintiff  to  visit  each  of  them  from  time  to 
time  at  reasonable  hours  in  the  day-time  only,  but  not  more  frequently 
than  once  in  each  week,  and  each  visit  shall  not  exceed  more  than  two 
hours  in  duration.  This  provision  m.ay  be  changed  at  any  time  by 
consent  of  the  defendant,  or  by  order  of  this  court,  so  that  more  fre- 
([uent  and  longer  visits  may  be  made  by  the  plaintiff  to  each  of  said 
sons,  in  case  of  sickness,  and  as  circumstances  may  require. 
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It  is  further  ordered,  adjudged  and  decreed  that  said  Anna  P.  Be- 
rean  may  have  the  care  and*  custody  of  said  sons  whenever  she  may 
request  the  same  of  the  defendant,  in  writing,  for  one  week  between 
the  first  days  of  January  and  July  in  each  year,  and  for  one  weeli  be- 
tween the  first  days  of  July  and  January  in  each  year.  ' 

It  is  further  ordered,  adjudged  and  decreed  that  the  defendant  Eu- 
dolph  K.  Bereun  pay  to  the  plaintiff  $10  per  week  during  their  joint 
lives  from  the  date  of  this  decree  for  her  support  and  maintenance  ; 
such  payments  to  be  made  quarterly,  viz. :  on  tlie  15th  days  of  July, 
October,  January  and  April  in  each  year;  and  if  said  days  fall  upon 
Sunday  or  holidays,  then  payment  to  be  made  on  the  next  day.  The 
first  quarter-yearly  payment  to  be  made  July  15,  1888,  and  such  pay- 
ments to  be  made  by  deposit  to  the  credit  of  the  plaintiif  in  the  First 
National  Bank  of  Saugerties  on  the  days  above  mentioned. 

It  is  further  ordered,  adjudged  and  decreed  that  the  defendant 
Eudolph  K.  Berean  pay  to  the  plaintifE  $8  per  Meek  for  the  support, 
education  and  maintenance  of  the  said  daughter  Julia  M.  Berean,  from 
the  date  of  this  deci'ee  during  the  minority  of  the  said  Julia.  The 
said  last  payments  to  be  made  quarterly,  on  the  same  days  above 
stated,  and  the  said  moneys  to  be  deposited  in  the  bank  above  stated 
and,  as  in  case  of  payments  to  the  plaintiif,  for  her  individual  support. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  plamtiff 
have  for  her  use,  and  that  of  the  daughter  Julia,  such  portion  of 
the  defendant's  household  goods  and  furniture  as  a  widow  is  entitled 
to  from  tlie  estate  of  a  decedent,  and  as  are  required  to  be  stated  in 
the  inventory  without  being  appraised,  and  in  addition  thereto  such 
further  articles  of  household  goods  and  furniture  as  he  may  have,  not 
exceeding  in  value  the  sum  of  $150.  And  for  the  purpose  of  carrying 
into  effect  the  provision  of  the  decree,  Thomas  S.  Downs  and  G-eorge 
Seager  are  hereby  appointed  to  set  apart  and  appraise  said  articles, 
subscribe  their  names  to  the  same,  and  file  the  same  in  the  Ulster 
county  clerk's  office,  who  is  to  annex  the  same  to  the  judgment-roll  in 
this  action. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  plaintiff, 
at  any  time  whenever  she  may  deem  it  proper  and  necessary,  may  ap- 
ply to  this  court  to  require  the  defendant  to  give  security,  in  such 
manner  and  within  such  time  as  the  court  thinks  proper,  for  the  pay- 
ment from  time  to  time  of  the  sums  of  money  required  by  this  judg- 
ment to  be  paid  by  the  defendant  to  the  jjlaintiff,  and  the  court  in  its 
discretion,  upon  such  application,  may  require  such  security  to  be 
given. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  court  at 
any  time  hereafter,  upon  application  of  either  or  both  of  the  parties 
hereto,  may  change,  alter  or  modify  any  of  the  provisions  of  this  de- 
ep e,  including  those  as  to  the  custody  and  control  of  the  infants,  and 
to  increase  or  diminish  the  amount  to  be  paid  to  the  plaintiff  for  her 
support  and  maintenance,  or  for  the  support,  education  and  mainte- 
nance of  said  Julia,  and  when  the  said  maintenance  shall  terminate 

It  is  further  ordered,  adjudged  and  decreed  that  the  sum  of  $300 
be  paid  to  the  plaintiff's  attorney  for  costs,  disbursements  and  extra 
allowance  for  the  prosecution  of  this  action,  which,  together  with  $^00 
heretofore  paid  under  the  orders  of  this  court  for  like  purpose,  is  the 


470  Alimony  and  Counsel  Fees. 

amount  of  costs  iind  disbursements  allovved  in  this  action;  the  said 
$300  to  be  paid  within  ten  days  from  th'e  date  of  this  decree.  This 
provision,  however,  is  not  to  prevent  the  plaintiff,  in  case  the  defend- 
ant appeals  from  the  judgment,  to  apply  to  the  court  for  a  further  al- 
lowance to  defend  this  action,  upon  such  appeal. 

Samuel  Edwaeds, 

Justice  Supreme  Court. 

§  1767.  Upon  the  joint  application  of  the  parties,  accompanied  with  satisfactory 
evidence  of  their  reconciliation,  a  judgment  for  a  separation,  forever,  or  for  a 
limited  period,  rendered  as  prescribed  in  this  article,  may  be  revoked,  at  any  time, 
by  the  court  which  rendered  it,  subject  to  such  regulations  and  restrictions  as  the 
court  thinks  fit  to  impose. 


CHAPTER   XV. 

PROVISIONS  APPLICABLE  TO  ACTIONS  FOR  NULLITY,  DIVORCE   AND 

SEPARATION. 

§  1768.  It  a  married  woman  dwells  within  the  State  when  she  commences  an 
action  against  her  husband,  as  prescribed  in  either  of  the  last  two  articles,  she  is 
deemed  a  resident  thereof,  although  her  husband  resides  elsewhere. 

A  denial  in  the  answer  of  the  allegation  in  the  complaint,  that 
the  plaintiff  was  a  resident  of  the  State,  does  not  take  from  the 
court  the  power  to  make  allowances.  It  is  an  issue  in  the  cause. 
Brinkley  v.  Brinkley,  50  N.  Y.  184.  The  domicile  of  the  husband 
is  prima  facie  that  of  the  wife ;  but  she  may  acquire  a  separate 
domicile  wberever  it  is  necessary  for  her  to  do  so,  as  where  the  par- 
ties are  living  apart  under  a  judicial  decree  of  separation,  or  where 
the  conduct  of  the  husband  has  been  such  as  to  entitle  her  to  a 
divorce,  absolute  or  limited.  Hunt  v.  Hunt,  72  N.  Y.  217.  Al- 
though, prima  facie,  the  domicile  of  the  wife  is  the  same  as  that  of 
the  husband,  the  law  recognizes  an  exception  to  the  rule  where  the 
husband  begins  an  action  to  dissolve  the  marriage  contract.  In  such 
case  the  theoretical  identity  of  person  and  interest  ceases  to  exist, 
and  the  jurisdiction  of  the  court  depends  upon  the  actual  existing 
facts.  Mellen  v.  Ilellen,  10  Abb.  IST.  C.  333,  and  cases  cited ;  also 
elaborate  note  on  domicile  for  purposes  of  divorce,  citing  cases  in 
this  and  other  States.  The  rule  is  now  well  established  that  a  wife 
may  acquire  a  domicile  separate  from  that  of  her  husband,  when- 
ever it  is  necessary  for  her  to  do  so  ;  and  when  they  have  agreed  to 
live  apart  the  wife's  domicile  cannot  be  drawn   to  that  of  her  hus- 
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band  without  her  consent.     Round  v.  Van  Inwegen,  9  Civ.  Pro.  li. 

328. 

§  1769.  Where  an  action  is  brouglit,  as  prescribed  in  either  of  the  last  two  arti- 
cles, the  court  may,  in  its  discretion,  during  the  pendency  thereof,  from  time  to 
time,  make  and  modify  an  order  or  orders,  requiring  the  husband  to  pay  any  sum 
or  sums  of  money,  necessary  to  enable  the  wife  to  carry  on  or  defend  the  action, 
or  to  provide  suitably  for  the  education  and  maintenance  of  the  children  of  the 
marriage,  or  for  the  support  of  the  wife,  having  regard  to  the  circumstances  of 
the  respective  parties.  The  final  judgment  in  such  an  action  may  award  costs,  in 
favor  of  or  against  either  party,  and  an  execution  may  be  issued  for  the  collection 
thereof,  as  in  an  ordinary  case;  or  the  court  may,  in  the  judgment,  or  by  an  order 
made  at  any  time,  direct  the  costs  to  be  paid  out  of  any  property  sequestered,  or 
otherwise  in  the  power  of  the  court. 

Alimony  is  the  allowance  which  a  husband  pays  to  the  wife  while 
living  apart  from  her,  by  order  of  the  court,  for  her  support  and 
maintenance  ;  or  it  may  be  a  provision  ordered  for  her  sustenance, 
to  be  paid  to  a  wife  by  her  divorced  husband.  Bish.  on  Marriage 
and  Divorce,  vol.  2,  §  352. 

Jurisdiction  to  grant  alimony. — Where  a  plaintiff  brings  an 
action  against  her  husband,  and  sets  forth  facts  entitling  her  to  a 
separation,  the  statute  does  not  authorize  the  action  for  support  and 
miintenance  as  a  distinct,  substantive  relief,  and  has  no  authority  to 
make  an  order  for  support  and  maintenance.  Atwater  v.  Atwater, 
36  IIow.  431.  The  circumstances  under  which  a  decree  for  main- 
tenance may  be  made  must  be  of  such  a  nature  as  would  justify 
separation.  Ruchman  v.  Ruckman,  58  How.  278.  See  Davis  v. 
Davis,  75  N.  Y.  221  ;  Ramsden  v.  Ramsden,  91  id.  281,  and  other 
cases,  cited  under  §  1766.  Although  the  Code,  respecting  the 
power  of  the  court  to  allow  alimony,  applies  only  to  actions  for 
divorce  for  causes  arising  after  marriage,  and  not  to  actions  for  di- 
vorce on  the  ground  of  the  nullity  of  the  marriage  contract,  yet,  in 
an  action  brought  b}'  the  liusband  to  have  a  marriage  declared  void 
on  the  ground  that  the  defendant  had  a  former  husband  living  at 
the  time  of  such  marriage,  the  power  to  allow  a  wife  alimony  and 
counsel  fees  pendente  lite  exists  independent  of  the  statute,  and  as 
incident  to  the  jurisdiction  of  the  court  in  such  actions.  O^Dea  v. 
O'Dea,  31  Hun,  441 ;  affirmed,  95  N.  Y.  667.  See  contra,  Michel- 
son  V.  Michelson,  Abb.  Ann.  Dig.,  1884,  page  5.  The  court  has  no 
power,  subsequent  to  granting  of  the  decree,  to  grant  alimony  by 
reason  of  circumstances  thereafter  arising.  There  is  no  jurisdiction 
in  the  court.  Kamp  v.  Kamp,  59  N.  Y.  212.  But  an  allowance 
may  be  made  for  the  care  and  education  of  the  children  of  the  mar- 
riage. Erhenhrack  v.  ErTcenhrack,  96  N,  Y.  456. 
60 
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Marriage  must  he  shown. —  Alimony  and  counsel  fees  will  not  be 
allowed  where  a  marriage  in  fact  is  not  shown,  and  the  cohabitation 
was  originally  illicit.  Humphreys  v.  Huviphreys,  49  How.  140. 
But  alimony  is  not  confined  to  cases  where  both  parties  admit  the 
marriage  to  have  been  legal;  North  v.  Worth,  1  Barb.  Ch.  241  ;  and 
it  was  held  in  Smith  v.  Smith,  1  Edw.  255,  that  on  wife's  bill  for 
separation,  a  denial  of  marriage,  but  not  of  cohabitation  or  cruelty,- 
was  no  answer  to  an  application  for  temporary  alimony.  Alimony 
and  counsel  fees  will  be  allowed  though  the  wife,  who  has  contracted 
a  second  marriage,  allege  that  her  marriage  with  the  plaintiff  was 
dissolved  by  a  foreign  divorce.  Starkweather  v.  Starkweather,  29 
Hun,  488.  AKmony  and  allowance  for  expenses  will  not  be  allowed, 
in  an  action  brought  by  the  wife,  where  marriage  in  fact,  is  denied 
Ijy  tlie  answer,  until  the  actual  existence  of  the  marital  relation  is 
proved  to  the  satisfaction  of  the  court,  or  is  admitted.  It  is  not 
necessary  that  tlie  fact  be  so  conclusively  established  as  on  an  appli- 
cation for  permanent  alimony  or  other  ultimate  purposes  of  the  ac- 
tion. If  the  putative  wife  make  out  a  reasonably  plain  case,  she  should 
be  allowed  alimony,  although  her  claim  is  denied  by  the  husband. 
Brinkley  v.  Brinldey,  50  IN^.  T.  184.  Marriage  must  be  admitted, 
or  proof  must  be  submitted  sufficient  to  authorize  the  court  to  de- 
termine that  the  applicant  is  the  wife  of  defendant ;  and  when  facts 
are  stated  showing  the  contrary,  such  facts,  if  controverted,  will  pie- 
vent  an  allowance.  Collins  v.  Collins,  71  N.  Y.  269.  The  onus  is 
on  the  applicant  for  alimony  to  show  the  fact  of  marriage  with  cer- 
tainty. Where,  at  the  time  of  the  alleged  marriage,  plaintiff  believed 
herself  competent  to  marry,  but  was  in  fact  under  a  disability,  which 
subsequently  ceased,  proof  of  cohabitation  without  any  new  marriage 
contract,  and  in  reliance  on  the  validity  of  the  original  marriage,  is 
not  satisfactory  proof  of  valid  marriage  for  allowance  of  ahmony. 
Id. 

Alimony  and  counsel  fees,  general  rules  governing. —  Pending  a 
bill  by  wife  for  divorce,  the  court  will  make  an  order  for  mainte- 
nance pendente  lite,  and  also  a  sum  to  defray  her  expenses  of  suit. 
Denton  v.  Denton,  1  Johns.  Cli.  364  ;  Osgood  v.  Osgood,  2  Paige, 
621  ;  Collins  v.  Collins,  id.  9.  The  poverty  of  the  husband  is  not 
an  excuse.  Pursell  v.  Pursell,  3  Edw.  101.  Such  allowance. 
pendente  lite,  will  be  limited  to  the  actual  wants  of  the  wife. 
Sivnnders  v.  Saunders,  2  Edw.  491 ;  Germond  v.  Germond,  4 
Paiire,  643  ;  Morrell  v.  JInrrell,  2  Barb.  2Si).  Contra,  Leslie  v. 
Leslie,^  Abb.  (N.  S.)  193.     It  may  be  increased  in  accordance  with 
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tlie  wife's  necessities  and  the  husband's  ability.  Forrest  v.  Fm'rest^ 
5  Bosw.  672.  The  means  of  the  husband  are  to  be  considered,  and 
the  circumstances  in  life  of  the  parties ;  Ilallock  v.  Kallook^  4  How. 
IGO;  and  ahmony  is  allowed,  although  she  can  earn  money  by  her 
occupation.  Hoffman  v.  Hoffman,  7  Robt.  474.  The  authority  of 
t  le  court  to  allow  counsel  fees  depends  on  section  1769.  The  allow- 
ance looks  to  the  future;  she  cannot  be  allowed  a  sum  to  pay  ex- 
penses already  incurred.  JBeadleston  v.  Beadleston,  103  N.  Y.  402. 
The  power  of  thej  court  is  limited  to  the  allowance  of  such  sums 
pendents  lite  as  will  enable  her  to  carry  on  or  defend  the  action.  If 
she  has  made  her  defense  on  her  own  credit,  she  may  not,  before  judg- 
ment, have  an  order  compelling  her  husband  to  pay  such  expenses. 
A,ii  allowance  for  past  expenses  may  be  made,  it  seems,  where  it  is 
shown  necessary  to  make  payment  to  carry  on  the  action  further. 
Id. 

But  alimony  pendente  lite  is  always  much  smaller  than  after 
judgment.  Svinm,ons  v.  Simmons,  2  Robt.  212  ;  Leslie  v.  Leslie,  6 
Abb.  (N.  S.)  193.  There  is  no  iixed  rule  as  to  the  amount ;  it  may, 
if  necessary,  include  a  sufficient  sum  to  enable  the  wife  to  spend  the 
winter  in  a  tropical  climate  for  the  benefit  of  her  health.  Lynde 
v.  Lynde,  4  Sandf.  Ch.  373 ;  S.  C,  2  Barb.  Ch.  72.  The  amount 
of  temporary  alimony  must  be  regulated  by  the  wife's  necessities 
and  husband's  ability.  DeLlamosas  v.  DeLlamosas,  2  Hun,  380. 
Temporary  alimony  may  be  given,  pending  a  reference  as  to  perma- 
nent alimony,  though  no  order  was  made  before  the  decree.  Forrest 
V.  Forrest,  5  Bosw.  672.  Alimony  is  in  the  discretion  of  the  court. 
McDonongh  v.  McDo7iough,  26  How.  193;  Miller  v.  Miller,  43 
id.  125  ;  Douglas  v.  Douglas,  13  Abb.  (N".  S.)  291 ;  Gilbert  v.  Gil- 
bert, 15  State  Rep.  822  ;  Galusha  v.  Galusha,  43  Hun,  181.  But 
nothing  but  money  can  be  ordered  as  temporary  alimony ;  cannot 
order  use  of  horses  and  carriage.  Simmons  v.  Simmons,  2  Robt. 
712.  A  woman  who  intervenes  in  an  action  of  divorce,  claiming  to 
bo  the  lawful  wife,  may  be  allowed  alimony  and  counsel  fees.  The 
alimony  ceases  when  she  is  dismissed  from  the  case  as  a  party,  but 
she  may  be  allowed  a  counsel  fee  to  prosecute  an  appeal.  Anonymous, 
15  Abb.  (N.  S.)  307.  Alimony  and  counsel  fees  will  not  be  allowed 
where  there  is  no  jjrobabllity  that  the  wife  will  succeed  in  her  suit. 
Strong  V.  Strong,  1  Abb.  (N.  S.)  358 ;  Goddington  v.  Coddington, 
19  Abb.  450  ;  Jones  v.  Jones,  2  Barb.  Ch.  146  ;  Worden  v.  Worden, 
3  Edw.  Ch.  387;  Desbrough  v.  Desbrough,  29  Hun,  592.  Where 
a  wife  is  defendant,  the  court  will  not  make  an  order  for  alimony 
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and  expenses  until  she  lias  disclosed  the  nature  of  her  defence. 
Lewis  V.  Lewis,  3  Johns.  Ch.  519.  Affidavits  are  admitted  for  the 
purpose  of  fixing  the  amount.  Leslie  v.  Leslie,  6  Abb.  (N.  S.)  193  ; 
Wright  v.  Wright,  1  Edw.  62 ;  Hammond  v.  Hammond,  Clarke, 
151 ;  Hallock  v.  Halloch,  4  Plow.  160.  On  a  reference  as  to  tem- 
porary alimony,  tlie  wife  need  not  prove  her  case  on  the  merits. 
Foioler  V.  Fowler,  4  Abb.  411;  Herforth  v.  Herfurth,  2  id.  483. 
The  wife  is  entitled  to  alimony  up  to  the  final  decree,  though  there 
be  a  verdict  against  her.  Stanford  v.  Stanford,  1  Edw.  31 7.  But  in 
case  of  an  appeal  b^'  her,  there  must  be  a  new  application.  Mon- 
crief  V.  Monerief,  15  Abb.  187.  The  order  for  alimony  is  super- 
seded by  the  judgment.  Wood  v.  Wood,  7  Lans.  204.  An  order 
for  alimony  pendente  lite  may  be  enforced  by  injunction  and  re- 
ceiver. Carey  v.  Carey,  2  Daly,  424.  On  discontinuance  of  an 
action  for  divorce,  the  court  may  direct  the  payment  of  an  additional 
counsel  fee  to  the  wife's  attorney.  Green  v.  Green,  40  How.  465. 
After  an  order  for  the  payment  of  alimony  and  counsel  fees,  the 
plaintiff  cannot  discontinue  witliout  an  order  of  the  court  or  paj'- 
ment  of  the  sum  fixed.  Leslie  v.  Leslie,  10  Abb.  (N.  S.)  64.  It  is 
improper  in  the  order,  directing  alimony,  to  order  the  payment  of 
arrears  ;  the  payment  must  be  left  to  be  enforced  in  the  ordinary 
way.  Galinger  v.  Galinger,  4  Lans.  473 ;  Lloffman  v.  Hoffman, 
55  Barb.  269  ;  atfirmed,  46  N.  Y.  30,  on  other  grounds.  Whri'c 
only  a  short  time  intervenes  between  the  application  and  tlie  ordei- 
for  temporary  alimony,  it  may  be  ordered  paid  from  the  date  of  ap- 
plication, but  where  seven  years  had  intervened,  held,  it  should  onlv 
be  directed  paid  from  date  of  the  order.  Collins  v.  Collins,  1(.» 
Ilun,  272;  reversed  on  other  grounds,  71  N".  Y.  269.  Alimony 
m:iy  be  increased  pending  suit.  Leslie  v.  Leslie,  11  Abb.  (.X.  S  i 
311  ;  Forrest  v.  Forrest,  5  Bosw.  672.  But  it  should  not  be  in- 
creased if,  with  voluntary  payments  by  the  husband,  it  seems  suffic- 
ient. Iforrell  v.  jMorrell,  2  Barb.  480.  If  tliere  is  unreasonable 
delay  in  prosecuting  suit,  it  is  ground  for  discontinuance  of  alimonv. 
Fowler  V.  Fowler,  4  Abb.  411.  But  though  new  trial  was  rendered 
necessary  by  disagreement  of  jury,  further  sum  was  not  allowed  in 
Kittle  V.  Kittle,  S  Daly,  72.  Where  plaintiff  in  divorce  has  obtained 
an  order  for  alimony,  and  subsequently  brings  an  action  for  the  same 
cause  in  another  State,  the  order  should  be  stayed  till  the  abandon- 
ment of  the  latter  action.     Nichols  v.  Nichols,  12  Hun,  428. 

An  allowance  of  permanent  alimony,  to  a   wife   who  obtains   a 
divorce,  is  not  affected  by  her  subsequent  marriage  to  another  hus- 
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band.  Sheppard  v.  Sheppard,  1  Hun,  240  ;  affirmed  without  opin- 
ion, 58  ]Sr.  Y.  644 ;  Moore  v.  Moore,  8  Abb.  N.  C.  171.  Where  all 
the  facts  npoii  which  plaintiff's  right  to  a  divorce  are  based  are 
denied  by  defendant,  and  the  preponderance  seems  to  be  with  tlie 
latter,  alimony  should  not  be  allowed,  but  tlie  case  should  be  sent 
to  a  referee  to  determine  the  facts.  Brennan  v.  Brennan,  19  Week. 
Dig.  342.  In  fixing  the  amount  of  alimony  the  court  is  not  limited 
to  what  is  barely  sufficient  to  support  the  wife,  but  the  ability  of 
the  husband  and  his  conduct  in  the  controversy,  leading  to  the  suit, 
are  to  be  considered.  Tearle  v.  Tearle,  Abb.  Ann.  Dig.,  1884,  p.  5. 
A  statement  of  the  amount  of  the  husband's  annual  income  should 
be  plainly  denied  in  order  to  reduce  the  amount  of  alimony.  Lloyd 
V.  Lloyd,  18  Week.  Dig.  264.  A  plaintiff  is  not  released  from  the 
obligation  of  paying  weekly  alimony  pendente  lite  by  the  filing  of  a 
referee's  report  in  his  favor;  his  obligation  does  not  cease  till  entry 
of  judgment.  Beadleston  v.  Beadleston,  23  Week.  Dig.  365. 
Where  the  wife  was  a  drunkard,  and  her  husband  made  her  a  weekly 
allowance,  a  reference  was  ordered  to  ascertain  if  it  was  sufficient, 
and  if  she  was  to  be  trusted  with  the  money.  Saunders  v. 
Saunders,  2  Edw.  491.  An  order  for  temporary  alimony  and  ex- 
penses will  not  be  made  where  it  is  reasonably  certain  that  the  wife 
has  ample  resources  of  her  own.  Maxwell  v.  Maxwell,  28  Hun, 
566.  But  while  the  fact  that  a  wife  has  means  is  to  be  considered, 
it  does  not  bar  her  rights  or  deprive  her  of  alimony,  where  it  appears 
that  an  allowance  is  necessary.  Merritt  v.  Merritt,  99  N.  Y.  643 ; 
distinguishing  Collins  v.  Collins,  80  IT.  Y.  1,  holding  that,  wliere 
the  wife  had  suitable  provision  already  made  her  by  the  husband, 
ai\va.ouy  pendente  lite  should  not  be  granted.  When  an  order  has 
been  made  granting  alimony  to  defendant,  the  court  may  make  an 
order  discontinuing  the  same  unless  defendant  shall  consent  to  appear 
upon  the  trial  for  the  purpose  of  identification  by  plaintiff's  witnesses. 
Jacobson  v.  Jacobson,  12  Civ.  Pro.  E..  198. 

Counsel  fee  without  alimony.  —  An  order  for  counsel  fees  was 
reversed  where  the  parties  have  settled  their  differences  and  returned 
to  cohabitation.  Chase  v.  Chase,  29  Hun,  527.  Contra,  Louden  v. 
Louden,  65  How.  411.  A  counsel  fee  may  be  granted  in  a  suit  for 
limited  divorce  where  plaintiff's  statement  makes  out  &  prima  facie 
case  and  her  income  is  not  sufficient  to  support  her  and  to  bear  the 
expense  of  a  suit,  although  alimony  is  refused.  Bertschy  v. 
Bertschy,  14  Week.  Dig.  111.  Tbough  the  husband  has,  on  a 
voluntary  separation,  made  provision  for  her  support,  which  she  has 
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accepted,  the  wife  may  still  be  allowed  a  counsel  fee  where  bhe  has 
answered,  alleging  her  husband's  adulteiy,  although  she  cannot  have 
alimony.  Miller  v.  Miller,  43  How.  125.  Where,  six  months  be- 
fore action  brought,  articles  of  separation  were  entered  into  by  hus- 
band and  wife,  whereby  suitable  provision  was  made  for  the  wife's 
maintenance,  temporary  alimony  should  not  be  allowed  her  in  a 
subsequent  suit  for  divorce,  but  she  may  be  allowed  the  expenses  of 
the  litigation.  Collins  v.  Collins,  80  N.  Y.  1.  A  judgment  of 
separation  in  favor  of  a  wife  against  a  husband,  in  which  a  gross 
allowance  is  made  and  declared  to  be  in  full  of  alimony,  is  a  bar  to 
alimony  in  a  husband's  subsequent  action  for  adultery,  but  she  may 
have  a  counsel  fee,  and,  if  she  retains  the  gross  sum,  may  renew  the 
motion.     MoDonough  v.  McDonough,  26  How.  19.j. 

An  order  may  be  made  that  the  husband  pay  a  sum  to  be  used  for 
a  specific  purpose  in  the  suit,  as  for  the  payment  of  referee's  fees. 
McQuien  v.  MoQuien,  61  How.  280  ;  Schloemer  v.  Sohloemer,4:^  N. 
Y.  82;  Beadleston  v.  Beadleston,  9  Civ.  Pro.  E.  440.  Wiiere 
an  action  had  been  pending  ten  years,  and  not  brought  to  trial  by 
defendant,  an  allowance  for  counsel  fees  was  held  proper.  Collins 
V.  Collins,  80  N.  Y.  1.  The  allowance  for  alimony  and  expenses  in 
an  action  for  divorce  is  within  the  jurisdiction  of  the  court  of  original 
jurisdiction,  and  unless  so  gross  and  excessive  as  to  show  an  abuse  of 
judicial  discretion,  is  not  reviewable  by  the  Court  of  Appeals.  Proof 
of  the  amount  of  labor,  or  the  value  of  the  services  of  counsel,  is  not 
necessary  to  sustain  an  allowance  for  counsel  fees,  the  court  may 
determine  from  its  own  experience,  and  from  the  facts  and  circum- 
stances of  the  case  as  disclosed  by  the  papers,  what  is  a  reasonable 
fee.  DeLlamosasN.  De  Llamosas,  (!>"2  '^.  Y.  618,  dismissing  appeal 
from  2  Hun,  380.  See  Galusha  v.  Galusha,  43  id.  ISl ;  reversed, 
however,  108  IST.  Y.  114;  there  holding,  where  the  judgment  dis- 
solved the  marriage  and  adjudged  defendant  give  security  to  pay  a 
ceitain  sum  annually  as  alimony,  that  to  stay  proceedings  the 
defendant  must  comply  with  the  tcnns  of  the  judgment. 

After  an  appeal  has  been  taken  from  a  judgment  in  favor  of  a 
wife  in  her  action  for  divorce,  an  order  cannot  be  made  requiring 
the  defendant  to  pay  for  services  rendered  by  the  plaintiff's  attorney 
beloi'e  the  entry  of  judgment,  nor  can  an  order  be  made  requiring 
^defendant  to  pay  an  amount  for  expenses  to  which  she  may  be  sub- 
jected on  the  appeal,  the  power  of  the  court  to  make  such  allowance 
being  confined  to  the  pendency  of  the  action.  Winton  v.  Winton, 
31    Hun,    290,    reversing    12  Abb.    N.   C.  259,    and 
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Anonymous,  15  Abb.  (N".  S.)  307.  See  Donnelly  v.  Donnelly,  63 
How.  81,  and  following  Kamp  v.  Kamp,  59  N.  Y.  212;  followed, 
Fagan  v.  Fagan,  3'J  Hun,  531.  In  making  an  allowance  for  counsel 
fees  in  actions  for  divorce,  an  allowance  for  two  counsel  ought  not  to 
be  made  unless  it  is  shown  two  counsel  are  necessary  to  protect  the 
rights  of  the  parties.  Uhlman  v.  Vhlman,  51  Super.  Ct.  361.  The 
wife  should  be  granted  a  counsel  fee  when  her  own  statement  makes 
out  a  prima  facie  case,  and  her  income  is  not  sufficient  to  support 
her  and  defray  the  expenses  of  the  suit.  Browne  v.  Browne,  9 
Civ.  Pro.  E.  180,  citing  Douglas  v.  Douglas,  13  Abb.  (N.  S.)  291. 
Where  the  facts  were  in  issue,  and  the  case  sent  to  a  referee  to  de- 
termine as  to  alimony,  and  the  plaintiff  had  no  means,  a  counsel  fee 
was  allowed.     Brennan  v.  Brennan,  19  Week.  Dig.  342. 

Alimony  and  counsel  fees  in  case  of  nullity. — Alimony  and  coun- 
sel fees  were  allowed  heretofore,  in  actions  for  nullitj',  and  the  power 
to  grant  them  is  one  of  the  inherent  powers  of  the  court  Lee  v.  Dee, 
66  How.  207  ;  O'DeaY.  0' Dea,  31  Hun,  441 ;  affirmed,  95  JST.  Y.  667. 
It  is  said  in  Isaacsohn  v.  Isaacsohn,  3  Law.  Eull.  73,  that  where  an 
action  to  annul  a  marriage  is  brought  by  a  husband  against  the  wife, 
al  mjny  and  counsel  fees  should  be  allowed,  but  not  where  the  wife 
brings  the  action.  Same  principle,  Bloodgood  v.  Bloodgood,  59 
Plow.  42.  Temporarj'-  alimony  and  expenses  will  be  allowed  in  suit 
for  nullity  of  marriage  on  ground  of  impotency.  Allen  v.  Allen, 
8  Abb.  N.  C.  175.  See  Bloodgood  v.  Bloodgood,  supra,  and  Bart- 
lett  V.  Bartlett,  Clarke's  Ch.  460. 

In  a  husband's  suit  for  nullity,  where  the  wife,  on  oath,  denies  the 
illegality,  she  is  entitled  to  alimony  and  counsel  fees.  North  v. 
North,  1  Barb.  Ch.  24 L.  In  a  husband's  suit  for  nullity  on  the 
ground  that  the  wdfe  had  a  previous  husband  living,  v.d)ich  was  not 
denied,  alimony  and  counsel  fees  were  refused.  Appleton  v.  ir«?'- 
ner,  51  Barb.  270.  In  an  action  brought  by  a  husband  against  a 
wife,  on  the  ground  of  former  marriage,  the  court  has  power,  upon 
the  final  decree,  in  favor  of  the  wife,  to  award  her  extra  expenses 
and  counsel  fees  beyond  the  taxable  costs.  Citing  Gormond  v.  Ger- 
mond,  1  Paige,  83 ;  Kendall  v.  Kendall,  1  Barb.  Ch.  610 ;  Graves 
V.  Graves,  2  Paige,  (i2 ;  Griffin  v.  Griffin,  47  JST.  Y.  134. 

Alimony  and  counsel  fees  in  actions  a  vinculo. —  Upon  dismissal 
of  the  complaint  in  a  husband's  action  for  divorce,  on  the  ground  of 
adultery,  the  court  may  allow  alimony  and  counsel  fee.  Freeman 
V.  Freeman,  8  Abb.  N.  C.  174.  The  general  rule  is  to  allow  alimony 
to  a  wife,  almost  as  of  course.     Leslie  v.  Leslie,  6  Abb.  (N.  S.)  193. 
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This  is  so  where  she  denies  the  guilt  or  sets  up  forgiveness  or  re- 
crimination, unless  the  court  is  satisfied  she  is  in  the  wrong.     Strong 
v.  Strong,  1  Abb.  (N.  S.)  35S;  Clark  v.  Clark,  7  Robt.  284;  Ford 
V.  Ford,  10  Abb.  (N.  S.)  74.     She  will  be  allowe     alimony  and 
connsel  fees  unless  it  is  apparent  she  has  no  case,  where  she  sues  for 
divorce  on  ground  of  adulter^y  ;  Miles  v.  Miles,  i.  Week.  Dig.  559  ; 
and   the  husband's  poverty  is  not  an  answer  to   the  application. 
Purcell  V.  Furcell,  3  Edw.  194;  Hallock  v.  Eallock,  4  How.  160. 
An   allowance  was  granted  to   enable  a  wife   to  sue  for  divorce, 
although  her  husband  had  an  action  pending  in  another  State,  it  not 
appearing  that  in  that  State  defendant  could  have  affirmative  relief. 
Whitney  v.  Whitney,  22  How.  175.     Where  the  wife  answered, 
alleging  adultery  on  the  part  of  the  husband,  and  that  she  had,  on 
that  ground,  procured  an  absolute  divorce  from  him  in  another  State, 
and  subsequently  married  the  person  with  whom  plaintiff  claimed 
she   had   committed   the  adulterous  acts,   for  which    he   sought  a 
divorce,    held,  that  the  case  was  one   in  which   the  court  should 
exercise  its  discretion  as  to  granting  an  allowance  on  an  application 
by  the  wife.     Starkweather  v.  Starkweather,  29  Hun,  488.     A linionv 
\vill  be  refused  if  tlie  charges  of  adultery  are  on  information  and 
belief  and  defendant  denies  them.     Monk  v.  Monk,.7  Robt.   153. 
And  so  where  a  strong  case  was  made  out  against  the  wife.      Koch 
v.  Koch,  42   Barb.  515.     Where  the  evidence  before  the  referee 
shows  that  the  wife,  being  plaintiff,  is  in  fault,  and  is  not  without 
means,  alimony  will  be  denied.    Harrison  v.  Harrison,  2  Law  Bull. 
56.    Alimony  may  be  allowed  the  wife  in  an  action  against  her  for  a 
divorce.    Ford  v.  Ford,  10  Abb.  (N.  S.)  74 ;  Leslie  v.  Leslie,  id.  64, 
Ct.  of  App.    This  is  in  the  discretion  of  the  court.     Jones  v.  Jones, 
2  Barb.  Ch.  146 ;  MoDonough  v.  McDonough,  26  How.   193.    Ali- 
mony is  not  granted  to  the  wife,  in  an  action  for  adultery  against  her, 
Ijy  the  husband,  where  a  gross  case  is  made  out  against  her ;   Griffin 
V.  Griffin,  23  How.  189;  Koch  v.  Koch,  42  Barb.  515  ;  and  even  if 
the  husband  has  recovered  a  verdict  against  a  person  for  adultery 
with  the  wife,  that  fact  is  said  to  be  no  answer  to  an  application  for 
alimony  if  she  denies  the  adultery.      Williams  v.  Williams,  3  Barl>. 
Ch.  628.     The  disagreement  of  a  jury,  on  a  trial,  shows  reasonable 
ground  for  defense,  and  authorizes  alimony.     Strong  v.  Strong,  1 
Abb.  (]Sr.  S.)  358.     Alimony  was  refused  where  it  appeared  that  the 
wife  had  had  a  prior  husband  and  had  obtained  a  limited  divorce 
from  him  shortly  before  her  marriage  with  plaintiff,  although  she 
swore  she  had  not  heard  of  him  for  nine  years.     Ivimey  v.  Kinzey, 
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7  Daly,  460.  Where,  in  an  action  by  the  wife,  recriminating 
charges  of  adultery  are  made,  unless  the  proof  is  controverted,  alimony 
•pendente  lite  will  be  denied.  Collins  v.  Collins,  71  N.  Y.  269. 
On  reference  in  wife's  suit  to  ascertain  proper  amount  of  alimony 
and  counsel  fees  pendente  lite,  proof  of  her  misconduct  is  admissible 
only  to  show  it  was  so  glaring  that  no  aid  should  be  given  her  to 
prosecute.  Fowler  v.  Fowler,^  A\ib.4:il.  See  Wells  y.  Wells,  10 
State  Rep.  248,  as  to  construction  there  given  of  §§  1759  and  1771 ; 
also  for  citation  of  authorities  as  to  alimony. 

Alimony  and  counsel  fee  in  actions  for  separation.  — In  wife's 
suit  for  separation  a  meritorious  cause  must  be  shown  ;  a  single  in- 
stance of  cruelty  with  vague  charges  of  others,  is  not  sufficient.  IIol- 
lerman  v.  Holler  man,  1  Barb.  64  ;  Solomon  v.  Solomon,  28  How. 
218  ;  Warden  v.  Worden,  3  Edw.  387  ;  Bertschy  v.  Bertschy,  14 
Week.  Dig.  111.  Granting  alimony  in  a  suit  for  limited  divorce  is 
discretionary,  and  it  will  be  denied  where  conflict  of  evidence  cre- 
ates doubts  of  ultimate  success,  especially  where  the  plaintiff  has  an 
income  of  her  own  sufficient  for  support.  Counsel  fees,  however, 
will  be  granted  where  plaintiff's  statement  makes  out  s,  prima  facie 
case.  Douglas  v.  Douglas,  13  Abb.  (N.  S.)  291 ;  Carpenter  v. 
Carpenter,  19  How.  639.  General  allegations  of  abandonment  and 
of  neglect  to  support  are  insufficient.  Bouton  v.  Bouton,  3  Eobt. 
715.  The  wife  must  make  it  appear  that  she  has  been  injured  and 
has  a  cause  of  action  to  entitle  her  to  alimony.  Jones  v.  Jones,  2 
Barb.  Ch.  146  ;  Bissell  v.  Bissell,  1  Barb.  430  ;  B^^owne  v.  Browne, 
9  Civ.  Pro.  E.  180.  After  judgment  for  separation  awarded  the 
husband  in  an  action  against  his  wife,  the  court  has  no  power  to 
order  an  allowance  for  her  support.  Waring  v.  Waring,  100  N.  Y. 
570.  In  an  action  brought  for  separation  on  the  ground  of  cruelty, 
the  General  Term  held  that  the  pleadings  in  the  action  and  tlie  evi- 
dence taken  before  the  referee  were  sufficient  to  authorize  the  making 
of  an  allowance  for  support  and  counsel  fees.  De  Llamosas  v.  De- 
Llamosas,  2  Hun,  280  ;  appeal  dismissed,  62  IST.  Y.  618.  Where  the 
wife  allows  the  bill  to  be  taken  as  confessed,  she  cannot,  on  affidavits 
that  the  material  charges  are  false,  have  an  allowance.  Perry  v. 
Perry,  2  Barb.  Ch.  285.  Application  for  alimony  denied  where  it 
appeared  that  the  alleged  abandonment  consisted  in  the  wife's  refusal 
to  live  elsewhere  than  in  a  residence  of  her  own  selection.  Bethune 
V.  Bethune,  5  Law  Bull.  71. 

An  order  for  the  payment  of  alimony  and  counsel  fees  cannot  be 
granted  in  an  action  for  separation  where  the  case  presented  does  not 
CI 
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justify  a  decree  of  divorce  or  separation.  Ramsden  v.  Hamsden^ 
'28  Hun,  285 ;  on  appeal,  91  N.  Y.  281.  In  an  action  for  limited 
divorce,  on  ground  of  abandonment,  the  fact  that  the  wife  has  vol- 
untarily left  the  husband  and  does  not  purpose  to  return,  is  an  answer 
to  an  application  for  alimony.  Desbrough  v.  Desbrough,  29  Hun,  592. 
Licentious  conduct  on  the  part  of  the  wife  would  greatly  diminish 
her  claim  for  maintenance  and  wholly  destroy  it  if  it  existed  before 
the  first  cruel  treatment.  Bedell  v.  Bedell,  1  Johns.  Ch.  604.  See 
Bedford  v.  Beckford,  1  Paige,  274.  Where  the  wife  is  destitute 
and  shows  merits,  alimony  will  be  allowed.  Snyder  v.  Snyder,  3 
Barb.  621. 

Bractice  on  moving  for  alimony  and  counsel  fees.  —  Formerly 
the  application  was  by  petition  ;  Longfellow  v.  Longfellow,  Clarke's 
Ch.  344  ;  or  upon  affidavits  showing  the  facts.  Monk  v.  Monk,  1 
Eobt.  153;  Whitney  v.  Whitney,  22  How.  175.  It  is  held  in  the 
latter  case  that  petition  is  not  necessary,  but  that  the  application  may 
be  upon  motion  and  affidavits.  This  seems  more  in  accordance  with 
the  practice  under  the  Code,  while  both  cases  hold  that  the  state- 
ment of  facts  must  be  full  and  specific,  and  show  a  reasonable  ex- 
pectation that  plaintiff  will  succeed ;  and  if  the  wife  is  defendant, 
the  defense  should  be  disclosed  by  the  answer.  Osgood  v.  Osgood, 
2  Paige,  621.  It  would  seem  to  be  good  practice  to  move  upon  the 
pleadings  and  accompanying  affidavits.  The  marriage  relation  should 
be  shown  to  exist  by  the  moving  papers.  Brinkley  v.  Brinkley,  50^ 
N.  T.  184.  A  reference  is  not  necessary  where  the  facts  appear 
sufficiently.     JBammond  v.  Hammond,  Clarke,  151. 

If  the  facts  stated  in  a  complaint  for  limited  divorce  are  clearly 
not  sufficient,  if  true,  to  constitute  a  cause  of  action,  ahmony  cannot 
be  granted.  Threats  of  violence  by  a  husband  against  his  wife  so  as^ 
to  induce  a  reasonable  apprehension  of  bodily  injury,  and  charges  of 
infidelity,  made  in  bad  faith,  and  as  auxiliary  to  an  aggravation  of 
the  threatened  violence,  are  sufficient  to  constitute  cruel  and  inhu- 
man treatment  within  the  meaning  of  the  statute  ;  and  where  such 
reasonable  cause  is  shown,  based  on  the  complaint  and  a  verified  pe- 
tiM'on,  though  the  allegations  are  denied  or  met  by  the  answer  and 
opposing  affidavits,  an  allowance  for  alimony  will  not  be  reviewed 
by  the  Court  of  Appeals  ;  the  question  of  power  in  the  court  below 
is  the  only  question  reviewable.  Kennedy  v.  Kennedy,  73  N.  Y. 
369.  Where  the  defendant  fails  to  pay  alimony  ^enffe/jfe  Z/<e,  as 
directed  by  the  court,  his  answer  may  be  stricken  out,  and  case  pro- 
ceed as  if  no  answer  liad  been  put  in.     Karnham  v.  Farnham,  9 
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How.  231 ;  BrinTdey  v.  Brinkley,  47  N.  Y.  40  And  motion  pa- 
pers may  be  served  oti  the  attorney,  and  not  upon  the  party.  Id. 
On  a  motion  for  alimony  and  counsel  fees  being  granted  by  default, 
the  court  cannot  stay  the  husband's  proceedings,  adjudge  him  in 
contempt,  and  refer  the  action  where  no  such  relief  was  moved  for 
in  the  papers.     Ohly  v.  Ohly,  11  Week.  Dig.  129. 

Where  the  defendant  in  an  action  for  divorce  refused  to  pay  ali- 
mony according  to  the  order  of  the  court,  his  answer  was  stricken 
out,  unless  the  order  was  complied  with  within  five  days  ;  and  a  ref- 
erence directed  to  take  proof  of  the  facts  stated  in  the  complaint, 
held,  the  proper  practice.  Walker  v.  Walker,  82  N.  Y.  260,  affirm- 
ing 20  Hun,  400,  and  collating  cases.  Contra,  McOrea  v.  McCrea, 
58  How.  220.  See,  also,  Quigley  v.  Quigley,  4.5  Hun,  23.  The 
education  and  support  of  the  children  of  the  marriage,  in  actions  a 
vinculo  and  a  inensa  et  thoro  respectively  is  provided  for  by  sections 
1759  and  1766,  in  substantially  the  same  language  as  this  section,  and 
both  those  sections  refer  to  the  final  judgment.  Where  a  wife  is 
divorced  on  the  ground  of  her  husband's  adultery  her  right  to  alimony 
is  perfect  and  absolute.  Forrest  v.  Forrest,  3  Bosw.  667.  Alimony 
may  be  allowed  in  such  cases,  if  the  circumstances  render  it  proper. 
Graves  v.  Graves,  2  Paige,  62.  The  allowance  of  alimony  is  an  act 
of  judicial  discretion,  which  is  not  reviewable  on  appeal.  Gilenger 
V.  Gilenger,  4  Lans.  473  ;  Forrest  v.  Forrest,  25  N.  Y.  501.  After 
verdict  in  favor  of  the  wife,  the  husband  is  entitled  to  a  hearing  on 
the  question  of  alimony.  Forrest  v.  Forrest,  6  Duer,  102.  A 
reference  may  be  ordered  to  determine  the  proper  amount.  Id. ; 
Gilenger  v.  Gilenger,  4  Lans.  473 ;  Cooledge  v.  Cooledge,  1  Earb. 
Ch.  77;  Miller  v.  Miller,  6  Johns.  Ch.  91.  The  better  course  is  to 
direct  a  reference,  yet  a  decree  of  divorce  will  not  be  reversed  on 
appeal  because  it  orders  the  payment  of  a  specified  sum  without  a 
reference.  Hoffman  v.  Hoffman,  55  Barb.  269.  Where  a  suit  is 
commenced  by  summons,  and  the  defendant  does  not  appear,  the 
court  may  award  alimony  if  demanded  in  the  application.  Park  v. 
Park,  18  Hun,  466;  affirmed,  80  E".  Y.  156.  Pending  proceedings 
for  divorce  the  wife  cannot  make  a  binding  agreement  as  to  the 
'  amount  of  alimony.  Daggett  v.  Daggett,  5  Paige,  509.  The 
amount  of  alimony  depends  upon  the  circumstances  of  each  case,  as 
the  rank  and  condition  of  the  parties,  the  fortune  of  the  husband, 
his  conduct  toward  his  wife.  Biirr  v.  Burr,  10  Paige,  20.  The 
amount  of  alimony  should  be  fixed  with  reference  to  the  husband's 
property  and  income,  the  claims  of  the  children  and  others  on  him 
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for  support  and  education,  and  his  ability  to  provide  for  the  support 
of  himself  and  bis  family  by  his  own  exertions.  Lawrence  v.  Law- 
rence, 3  Paige,  267.  Regard  is  to  be  had  to  the  amount  and  income 
of  the  husband's  estate,  and  other  duties  and  burdens  chargeable 
upon  him,  and  the  rank  and  condition  of  life  of  the  wife.  If  he  has 
ability  to  pay  she  is  to  have  such  an  allowance  as  will  correspond 
with  her  social  position,  and  at  least  maintain  her  in  the  style  and 
condition  that  her  husband's  fortune  would  have  reasonably  justified 
her  maintenance  but  for  his  infidelity,  though  it  take  half  his  income. 
After  divorce  for  the  husband's  adultery  the  court  may  take  into 
consideration  against  the  wife  her  conduct  after  the  judgment.  But 
the  legitimate  subjects  of  inquiry  are  the  proper  measure  of  her 
expenditures,  amount  and  income  of  his  estate,  and  duties  and  bur- 
dens chargeable  upon  him ;  his  conduct  must  be  considered.  Forrest 
V.  Forrest,  25  IST.  Y.  501. 

As  to  the  proper  proportion  of  the  husband's  estate  to  be  allowed 
the  wife  as  permanent  alimony,  see  Miller  v.  Miller,  0  Johns.  91; 
Pechford  v.  Peohford,  1  Paige,  274;  Gilenger  v.  Gilenger,  4 
Lans.  473  ;  Collins  v.  Collins,  10  Hun,  272  ;  Forrest  v.  Forrest,  25 
N.  Y.  501 ;  below,  3  Abb.  144 ;  Burr  v.  Burr,  7  Hill,  207,  affirm- 
ing 10  Paige,  20 ;  Lynde  v.  Lynde,  2  Barb.  Ch.  72 ;  Leslie  v.  Leslie, 
6  Abb.  (N.  S.)  193 ;  Warden  v.  Worden,  3  Edw.  387.  It  is  held  in 
Burr  V.  Burr,  supra,  that  it  is  doubtful  whether  the  court  can 
order  a  gross  sum  to  be  paid  the  wife  as  alimony.  Cited  with  ap- 
proval, Crain  v.  Cavana,  62  Barb.  120.  A  decree  was  entered  dis- 
solving the  marriage  between  plaintiff  and  defendant's  testator,  and 
allowing  plaintiff  alimony ;  subsequently  the  testator  was  discharged 
in  bankruptcy ;  he  afterward  died.  Held,  that  whatever  might  have 
been  defendant's  liability  while  he  lived,  the  only  claim  against  his 
estate  Was  for  the  debt  created  by  the  judgment,  and  that  was  dis- 
charged by  the  bankruptcy.  Beach  v.  Beach,  29  Hun,  181.  Alimony 
may  be  required  to  be  secured  by  a  lien  on  real  estate,  but  the  wife 
cannot,  on  obtaining  alimony  after  judgment,  be  required  to  release 
dower.  Forrest  v.  Forrest,  6  Duer,  102.  Where  a  wife  has  hus- 
band's property  in  her  hands,  he  will  not  be  called  upon  to  pay 
until  that  is  exhausted.  Osgood  v.  Osgood,  2  Paige,  621.  Alimony 
is  not  affected  by  subsequent  remarriage  of  the  wife.  Shepherd  v. 
Shepherd,  1  Hun,  240;  affirmed,  53  N.  Y.  644;  Moore  v.  Moore,  8 
Abb.  N.  C.  171.  One  entitled  to  alimony  payable  in  installments 
can  release  and  discharge  her  claim  therefor  in  full,  and  in  advance 
for  a  stipulated  sum,  and  where  such  release  is  made  without  fraud- 
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alent  practice  or  artifice,  it  is  binding.  Smith  v.  Smith,  43  Super. 
Ct.  140.  If  future  alimony  ought  to  be  paid  after  judgment,  a 
clause  may  be  inserted  in  tbe  judgment,  or  if  reason  exists  for  its 
payment,  pending  an  appeal,  a  fresh  application  should  be  made. 
Wood  V.  Wood,  7  Lans.  204. 

Notice  of  Motion  for  Alimony,  etc. 
SUPREME  COURT. 


Anna  P.  Bereau 

agst. 
Rudolph  Berean. 


Take  notice  that  on  the  petition,  of  which  a  copy  is  annexed,  and 
upon  the  complaint  served  herein,  the  undersigned  will  move  the 
court,  at  a  Special  Term  to  be  held  at  the  court-house,  in  the  city  of 
Kingston,  N.  Y.,  on  the  10th  day  of  December,  1887,  at  ten  o'clock 
in  the  forenoon,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an 
order  that  the  defendant  pay  the  plaintiff  the  sum  of  $30  weekly,  for 
her  support  and  the  support  of  her  children,  during  the  pendency  of 
this  action,  and  a  reasonable  and  proper  sum  of  mouey  to  enable  her 
to  defray  the  costs  and  expenses  of  the  said  action,  and  for  such  other 
and  further  order  as  may  be  just. 

Caekoll  Whitaker, 

Attorney  for  Plaintiff, 
Office  and  Post-office,  Saugerties,  Ulster  County,  N.  Y. 

Dated  November  23,  1887. 
To  Rudolph  K.  Berean,  Attorney  for  Defendant. 

Petition  for  Alimony. 
SUPREME  COURT  — Ulster  County. 


Anna  P.  Berean 

agst. 

Eadolph  K.  Berean. 


To  the  Supreme  Court  : 

The  petition  of  Anna  P.  Berean,  the  plaintiff  above  named,  re- 
spectfully shows: 

First.  That  she  has  brought  this  action  against  the  defendant,  her 
husband,  for  a  limited  divorce,  or  judgment  of  separation  between 
them,  upon  the  ground  of  cruel  and  inhuman  treatment,  and  of  such 
conduct,  on  the  part  of  the  defendant,  toward  the  plaintiff  as  renders 
it  unsafe  and  inipro]ier  for  her  to  cohabit  with  him,  as  more  fully  ap- 
pears by  the  complaint  hereto  annexed. 

Second.  That  the  action  has  been  actually  commenced  by  the  ser- 
vice on  defendant,  on  the  2Hd  day  of  November,  1887,  of  the  sum- 
mons and  complaint;    that  she  will  be  able  to  substantiate  all   the 
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allegations  of  the  complaint  by  proof  on  the  trial,  and  that  she  has  a 
good  cause  of  action  thereon,  as  she  is  advised  by  her  counsel,  Carroll 
Whitaker,  who  resides  at  Saugerties,  N.  Y.,  and  as  she  verily  believes. 

Third.  That  since  said  marriage  the  defendant  has  treated  the 
plaintiff  in  a  cruel  and  inhuman  manner,  and  since  the  year  1872  he 
lias  repeatedly  committed  acts  of  cruelty  and  violence  upon  plaintiff 
and  her  children,  as  will  more  fully  appear  by  the  allegations  contained 
ill  the  verified  complaint,  a  copy  of  which  was  served  on  the  defend- 
ant herein  on  the  33d  day  of  November,  1887. 

Fourth.  That  your  petitioner  is  wholly  destitute  of  the  means  of 
supporting  herself  or  her  children  pending  this  action,  or  of  carrying 
on  the  action  and  defraying  the  costs  and  expenses  attending  the 
same. 

Fifth.  That  the  defendant  herein  has  real  estate  of  the  value  of 
$15,000,  and  personal  estate  of  the  value  of  $20,000,  as  deponent  is 
informed  and  believes,  which  is  amply  sufficient  to  enable  him  to  ad- 
vance therefrom  to  your  petitioner  such  sums  as  may  be  necessary  for 
the  above-mentioned  purposes;  that  your  petitioner  is  informed  and 
believes  that  the  defendant  is  engaged  in  the  mercantile  business  at 
Denning  as  a  dry  goods  merchant,  and  that  he  has,  or  claims  lo  have, 
a  large  trade  and  business  in  connection  therewith,  and  that  he  has  a 
large  annual  income  therefrom;  that  the  issue  of  the  marriage  of  the 
parties  hereto,  now  living  with  plaintiif,  is  three  children,  viz. :  James 
Berean,  aged  thirteen  years;  Clarence  W.  Berean,  aged  eleven  years, 
and  Benjamin  H.  Berean,  aged  ten  years ;  and  plaintiff  alleges  that 
defendant  is  an  unfit  and  improper  person  to  have  the  care,  custody, 
training  and  education  of  said  children. 

Sixth.  Your  petitioner,  therefore,  prays  that  the  eaid  defendant  may, 
by  an  order  of  this  court,  be  required  to  pay  to  your  petitioner  a  rea- 
sonable sum  for  her  support  and  maintenance,  and  for  the  support  and 
maintenance  of  her  children,  during  the  pendency  of  this  action,  and 
such  sums  as  may  be  necessary  to  enable  your  petitioner  to  carry  on 
this  action  and  to  defray  the  necessary  costs  and  expenses  thereof, 
and  for  such  other  and  further  order  as  may  be  just. 

Dated  November  23,  1887.  Anna  P.  Berean. 

(Add  verification.) 

Order  for  Payment  of  Alimony  and  Counsel  Fees. 

{Caption,  usual  form.) 
{Title  as  lefore.) 

On  reading  and  filing  the  petition  of  Anna  P.  Berean,  the  plaintiff 
herein,  dated  the  23d  day  of  November,  1887,  and  the  additional  affi- 
davits in  support  of  the  motion,  and  on  reading  the  complaint  and 
answer  of  the  parties  hereto  and  the  affidavits  in  opposition  to  the 
motion:  On  motion  of  Carroll  Whitaker  and  John  W.  Searing,  attor- 
neys for  said  petitioner,  and  after  hearing  Peter  Cantine,  attorney  in 
opposiiion  thereto:  Ordered,  that  the  application  for  temporary  ali- 
mony be  denied,  with  leave  to  the  plaintiff  to  renew  her  petition  for 
the  same,  if  she  be  so  advised,  in  the  event  either  of  a  failure  on  the 
part  of  the  defendant  to  provide  for  her  as  at  present,  including  her 
present  allowance,  by  defendant,  of  I  i  a  week,  or  because  a  residence 
elsewhere  than  at  his  house  becomes  compulsory;    and  that  she  be 
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allowed  the  sum  of  $150  for  coansel  fee  and  expenses  of  witnesses. 
It  is  further  ordered  that  the  said  defendant  pay  to  the  plaintiff's  at- 
torney said  sum  of  $150  immediately  upon  the  service  of  this  order. 

0.  K.  Inqalls, 

Justice  Supreme  Court. 

Modifying  judgment  for  alimony.  —  In  an  action  for  divorce  a 
-vinculo,  the  jurisdiction  of  the  court  over  the  subject-matter  of  the 
action,  and  over  the  parties  in  respect  to  all  matters  involved  in  it, 
terminates  with  the  entry  of  final  judgment  therein,  save  for  the 
■correction  and  enforcement  of  the  judgment.  Where  the  action  is 
by  the  wife,  her  claim  for  alimony  is  to  be  determined  by  the  situa- 
tion of  herself  and  husband  at  the  time  of  making  the  decree.  If 
no  provision  is  made  for  her  therein,  it  is  to  be  presumed  the  court 
has  decided  adversely  to  her  claim,  and  the  decree  is  equally  final  as 
if  such  provision  had  been  made.  The  court  has  no  power,  on  sub- 
sequent application  showing  circumstances  thereafter  arising,  to 
award  alimony.  Kamp  v.  Kamp,  59  IT.  Y.  212 ;  followed.  Park. 
V.  Parh,  18  Hun,  466  ;  Johnson  v.  Johnson,  65  How.  617 ;  Wells 
V.  Wells,  10  State  Kep.  243.  Under  the  Eevised  Statutes,  after  the 
entry  of  a  final  judgment  establishing  a  cause  of  action  for  a  limited 
divorce,  the  court  had  no  power  to  order  an  additional  allowance  for 
her  support.  There  is  no  distinction  in  that  respect  between  an 
-action  for  limited  and  one  for  an  absolute  divorce.  The  history  of 
legislation  on  this  subject  and  the  decisions  considered.  J^rkenbraok 
V.  Erkenhrack,  96  N.  T.  456.  It  is  said  in  the  opinion,  Rnger,  Ch. 
J.,  that  the  result  reached  in  this  case  seems  also  to  conform  to  the 
existing  practice  as  provided  by  sections  1766,  1769  and  1772, 
Code  Civil  Procedure,  and  will  make  the  practice  in  this  respect 
uniform,  not  only  as  to  future  but  as  to  all  existing  decrees.  It  was 
lield  in  Crimmins  v.  Crimmins,  28  Hun,  200,  and  Johnson  v. 
^Johnson,  18  Week.  Dig.  27,  that  an  application  by  the  wife  for 
modification  of  decree  after  judgment  for  her  benefit  as  to  main- 
tenance of  children  could  not  be  granted.  In  Catlin  v.  Catlin, 
31  Hun,  632,  it  is  held  that  modification  of  decree  can  be  made 
under  2  R.  S.  148,  §  59,  which  is  there  said  to  be  unrepealed 
.as  to  decrees  granted  before  the  Code.  This  case  is  affirmed,  97  N. 
Y.  623,  on  the  authority  of  Erkenbrack  v.  ErTcenbrach,  96  id. 
456,  supra,  where  it  is  held  that  an  order  made  by  the  General 
Term,  referring  a  petition  back  to  a  referee  to  ascertain  and  report 
a  suitable  and  proper  allowance  for  the  care,  custody  and  education 
<if  the  children  of  the  marriage,  was  authorized  by  statute. 
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The  care,  custody  and  education  of  children  naturally  requires  ex- 
penses to  be  incurred  i'or  the  accomplishment  of  the  objects  contem- 
plated by  statute  and,  provision  for  their  expenses  arising  afterward 
among  other  things  was  undoubtedly  within  the  intention  of  the  legis- 
lature in  framing  that  provision.  Same  rule  is  applicable  under  Code. 
See  to  eame  effect,  Kerr  v.  Kerr,  59  How.  255.  Where  the  judgment 
provided  that  the  amount  be  increased  or  diminished,  to  be  paid 
thereafter,  annually,  if  necessary,  in  order  to  preserve  the  equal- 
ity of  the  respective  incomes  of  husband  and  wife,  held,  that 
it  was  immaterial,  in  ascertaining  defendant's  income,  whether 
it  was  due  to  property  he  had  at  the  time  of  the  decree  or 
after-acquired  property.  Milderherger  v.  Milderherger,  12  Daly, 
195. 

§  1770.  [Amended,  1881.]  Where  an  action  is  brought  by  either  husband  or 
■wife,  as  prescribed  in  either  of  the  last  two  articles,  a  cause  of  action  against  the 
plaintiff  and  in  favor  of  the  defendant,  arising  under  either  of  said  articles,  may 
be  interposed,  in  connection  with  a  denial  of  the  material  allegation  of  the  com- 
plaint, as  a  counter-claim. 

Rule  75.  Answer  in  Action  for  Divorce  —  Trial.  —  The  defendant,  in  the 
answer,  may  set  up  the  adultery  of  the  plaintiff,  or  any  other  matter  which  would 
be  a  bar  to  a  divorce,  separation,  or  the  annulling  of  a  marriage  contract;  and  if  an 
issue  is  taken  thereon,  it  shall  be  tried  at  the  same  time  and  in  the  same  manner 
as  other  issues  of  fact  in  the  cause. 

Defendant  may  deuy  the  misconduct  charged  and  set  up  miscon- 
duct of  plaintiff.  Hopper  v.  Hopper,  11  Paige,  46.  In  an  action 
between  husband  and  wife  for  a  separation,  on  the  ground  of  cruel 
treatment,  etc.,  the  defendant's  misconduct  is  a  defense,  although  it 
is  not  the  cause  of  cruelty  complained  of.  Following  Hopper  v. 
Hopper,  supra,  and  Hoe  v.  Hoe,  23  Hun,  19  In  an  action  a  vin- 
culo, defendant  may  have  affirmative  relief.  Firm  v.  Finn,  62 
How.  83.  Defendant  may  set  up  as  a  counter-claim,  both  adultery 
and  cruelty..  Spahn  v.  Spahn,  12  Abb.  N.  C.  169.  In  a  wife's  ac- 
tion for  divorce  fur  adultery,  while  the  fact  that  the  adultery  was- 
committed  with  her  connivance  prevents  a  judgment  in  her  favor, 
the  husband,  if  he  proves  adultery  by  the  wife  without  his  conniv- 
ance, is  entitled  to  judgment  for  divorce.  Bleck  v.  BUek,  27- Hun, 
296.  In  divorce  for  cruelty,  plaintiff's  misconduct,  sufficient  to  en- 
title defendant  to  relief,  is  a  complete  defense.  Doe  v.  Hoe,  23 
llun,  19 ;  Palmer  v.  Palmer,  1  Sheld.  89.  In  MoNamara  v. 
McNamara,  9  Abb.  18,  an  action  for  divorce  for  adultery,  an 
answer  of  adultery  committed  by  plaintiff  is  a  defense  and  a  good 
ground  for  affirmative  relief  in  the  action.  Anonymous,  17  Abb. 
48.     An  answer  must  state  times,  names  and  places  where  adultery 
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was  committed,  as  in  a  complaint  where  atfirmative  relief  is  asked 
Tim  V.  Tim,  47  How.  253;  Morrell  v.  Morrell,  3  Barb.  236; 
Mitchell  V.  Mitchell,  61  N.  Y.  398.  Where  recriminating  charges 
are  made  in  an  action  of  divorce,  the  same  evidence  is  required  to 
sustain  them  as  in  an  original  action.  Pollock  v.  Pollooh,  71  N.  Y". 
137.  Contra,  Peck  v.  Peck,  44  Hun,  290.  Where  defendant  sets 
up  a  defense  of  adultery  by  j)laintiff,  the  court  may  grant  him  a  di- 
vorce even  though  he  is  a  non-resident.  F'ullmer  v.  Fullmer,  6 
Week.  Dig.  22,  42.  And  in  answer  it  is  not  necessary  to  aver  the 
residence  of  either  party.  Leseuer  v.  Leseuer,  31  Barb.  330.  A 
counter-charge  of  adultery  constitutes  a  counter-claim  which  requires  a 
reply.  Leslie  v.  Leslie,  11  Abb.  (N.  S.)  311.  It  was  held,  before  the 
section  as  it  stands  in  the  Code,  in  Diddell  v.  Piddell,  3  Abb.  167 ; 
Griffin  v.  Griffin,  23  How.  183;  Linden  v.  Linden,  36  Barb.  61, 
that,  in  an  action  for  absolute  divorce  on  the  ground  of  adultery,  the 
defendant  could  not  interpose  a  demand  for  a  limited  divorce  for 
cruel  and  wicked  treatment;  and,  also,  in  Henry  v.  Henry,  17  Abb. 
411,  and  Terhune  v.  Terhune,  40  How.  258,  that,  in  an  action  for 
a  limited  divorce  on  the  ground  of  cruelty,  the  defendant  could  not 
set  up,  as  a  defense  or  counter-claim,  the  adultery  of  the  plaintiff, 
although  the  two  last  cases  were  not  followed  in  Doe  v.  Roe,  23 
Hun,  19.  The  language  as  it  stands  was  evidently  intended  to  es- 
tablish a  different  rule  in  accordance  with  17  Abb.  48,  and  9  id.  18, 
supra.  Ill  conduct  cannot  be  shown  unless  pleaded,  nor  can  condo- 
nation. Roe  V.  Doe,  14  Hun,  612.  A  third  person,  made  a  defend- 
ant, cannot  make  recriminating  charges  against  plaintiff.  Monroy 
V.  Monroy,  1  Edw.  382.  Defendant  may  deny  the  misconduct  and 
set  up  plaintiff's  misconduct  or  condonation.  SmAth  v.  Smith,  4 
Paige,  432 ;  Liojoper  v.  Llopper,  11  id.  46. 

Precedent  for  Answer — Setting  up  Counter-claim. 
SUPKEME  COURT  — Ulster  County. 

Samuel  Van  Steenburgli 

agsi. 
Mary  A.  Van  Steenburgh.  | 

The  defendant,  for  an  answer  to  the  complaint  of  the  plaintiff  herein, 
respectfully  shows  to  the  court : 

First.  She  admits  that  she  was  married  to  the  plaintiff,  at  the  town 
of  Saugerties,  in  the  county  of  Ulster,  and  State  of  New  York,  in  or 
about  the  year  1868,  and  denies  that  the  said  marriage  occurred  as 
aforesaid,  on  the  14th  day  of  November,  1870. 
63 
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Second.  Said  defendant  specifically  denies  that  five  years  have  not 
elapsed  since  the  plaintiff  discovered  the  fact  of  such  adultery,  if  any, 
so  charged,  and  alleges  that  more  than  five  years  have  elapsed  since 
the  said  plaintiff  has  lived  with  the  said  Jacob  Layman,  mentioned  in 
said  complaint ;  that  she  has  lived  with  said  Jacob  Layman  since 
about  the  year  1876,  in  the  same  manner  in  every  way,  that  she  has 
since  the  1st  day  of  June,  1883,  and  that  said  plaintiff  had  full 
knowledge  of  the  same  for  more  than  nine  years  last  past. 

Third.  For  a  third  and  further  defense,  and  as  a  counter-claim 
herein,  said  defendant  alleges  that  at  divers  places  in  the  town  of 
Saugerties,  in  the  county  of  Ulster,  N.  Y.,  and  at  various  times  be- 
tween the  1st  day  of  January,  1880,  and  this  time,  but  at  what  par- 
ticular times  and  places  the  defendant  is  unable  to  state,  the  plaintiff 
has  committed  adultery  with  one  Abbey  Jane  Terwilliger. 

Fourth.  For  a  fourth  and  further  defense,  and  as  a  counter-claim 
herein,  said  defendant  alleges  that  said  plaintiff  has  since,  about  the 
year  1879  or  1880,  lived  in  the  said  town  of  Saugerties,  with  the  said 
Abbey  Jane  Terwilliger,  in  open  and  notorious  adultery. 

Fifth.  For  a  fifth  and  further  defense,  and  as  a  counter-claim  herein, 
said  defendant  alleges  that  said  plaintiff,  at  the  town  of  Saugerties, 
Ulster  county,  N.  Y.,  and  at  various  times  between  the  1st  day  of 
January,  1874,  and  this  date,  but  at  what  particular  times  and  places 
the  defendant  is  unable  to  state,  the  plaintiS  has  committed  adultery 
with  various  persons  to  this  defendant  unknown. 

Sixth.  That  such  adultery,  above  alleged,  was  committed  without 
the  consent,  connivance,  privity  or  procurement  of  defendant ;  that 
five  years  have  not  elapsed  since  the  defendant  discovered  the  fact  of 
such  adultery,  so  charged,  and  that  defendant  has  not  voluntarily 
cohabited  with  plaintiff  since  the  commission  of  said  adultery,  or 
since  the  year  1873.  Wherefore,  the  defendant  demands  that  the  com- 
plaint of  the  plaintiff  be  dismissed,  with  costs. 

Hallock,  Jennings  &  Chase, 

Defendant's  Attorneys,  CatsTcill,  N.  Y. 

§  1771.  Where  an  action  is  brought  by  either  husband  or  wife,  as  prescribed  in 
either  of  the  last  two  articles,  the  court  must,  except  as  otherwise  expressly 
prescribed  in  those  articles,  give,  either  in  the  final  judgment,  or  by  one  or  more 
orders,  made  from  time  to  time,  before  final  judgment,  such  directions,  as  justice 
requires,  between  the  parties,  for  the  custody,  care,  and  education  of  any  of  the 
children  of  the  marriage.  Where  the  action  was  brought,  as  prescribed  in  article 
third  of  this  title,  the  court  may,  by  order,  at  any  time  after  final  judgment, 
annul,  vary,  or  modify  such  a  direction. 

The  question  as  to  which  party  is  entitled  to  the  custody  of  a 
minor  child  is  discussed  in  Fiero  on  Special  Proceedings,  title  Habeas 
Corpus,  page  12,  where  authorities  are  collated.  Only  a  few  of  the 
leading  authorities  are,  therefore,  cited  here.  One  of  the  earliest 
decisions  is  in  the  Mercein  Case,  3  Hill,  399  ;  8  Paige,  47 ;  25  Wend. 
64 ;  examined  in  People  v.  Brooks,  35  Barb.  85.  See  Paulding  v. 
Wilson,  13  Johns.  192 ;  In  re  Paulding,  15  How.  167 ;  People  v. 
Olmstead,  27   Barb.  9  ;  People  v.   Humphrey,   24  id.   521 ;  Bnr- 
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ritt  V.  Burritt,  29  id.  124 ;  Bedell  v.  Bedell,  1  Johns.  Ch.  604 ; 
Cooh  V.  Cook,  1  Barb.  Ch.  639  ;  Collins  v.  Collins,  2  Paige,  9 ; 
Johnson  V.  Er'bert,  17  Abb.  399 ;  Barrere  v.  Barrere,  4  Johns.  Ch. 
187.  Appeal  to  the  Court  of  Appeals  dismissed  on  the  ground  that 
the  courts  below,  in  view  of  all  the  existing  facts  )-elating  to  the 
welfare  and  interests  of  the  infants,  exercised  their  discretion  in 
awarding  to  the  mother  the  custody  of  the  children.  Allen  v.  Allen, 
105  N.  T.  628,  affirming  2  State  Rep.  199.  In  an  action  brought 
by  a  married  woman  for  a  divorce,  the  court  has  the  power  to  award 
the  custody  of  the  child  to  the  plaintiff,  and  its  discretion  cannot  be 
reviewed  by  the  Court  of  Appeals.  Price  v.  Price,  55  N.  Y.  656. 
Where  plaintiff  fails  in  an  action  for  separation  the  court  has  no 
power  to  give  judgment  awarding  the  custody  of  the  children  of 
the  marriage  to  the  plaintiff,  and  make  provision  for  their  support 
out  of  the  property  of  the  husband.  Nor  is  such  decree  justified 
by  the  power  of  the  court  to  control  the  custody  of  the  children 
pending  the  action.  This  only  provides  for  their  provisional  custody 
and  for  awarding  their  custody  when  a  decree  shall  be  granted.  The 
equity  powers  of  the  court  cannot  be  invoked  to  sustain  such  a  judg- 
ment. It  seems  that  where  a  husband  and  wife  live  separate  with- 
out being  divorced,  the  i-emedy  of  the  wife  seeking  the  custody  of 
the  minor  children  is  by  habeas  corpus.  Davis  v.  Davis,  75  N.  Y. 
221.  In  Waring  v.  Waring,  100  id.  570,  an  action  for  separation, 
brought  by  the  husband,  it  is  said,  Earl,  J.,  all  concurring :  "  As  to 
the  children,  the  court  below  on  all  the  facts  in  the  case  exercised  its 
discretion  in  awarding  their  custody  to  the  husband  until  the  further 
order  of  the  court.  In  disposing  of  the  custody  of  minor  children 
the, court  regards  mainly  the  welfare  of  the  children.  It  is  open  to 
her  to  satisfy  the  court,  if  she  can,  on  any  future  application,  that 
the  welfare  of  the  two  younger  children  will  be  best  promoted  by 
placing  them  in  her  custody.  Until  she  can  do  so  the  judgment 
must  stand  as  rendered." 

It  is  said  in  note  to  People,  ex  rel.  Johnson,  v.  Erhert,  17  Abb.  399, 
that  provision  in  a  judgment  of  divorce,  awarding  the  custody  of 
the  children  to  the  wife,  ceases  on  her  death,  and  the  father  may 
then  take  them.  Where,  pending  divorce,  the  custody  of  children 
has  been  given  to  one  parent  and  the  other  given  a  right  to  visit; 
them,  security  may  be  required  that  the  children  will  not  be  removed 
beyond  the  jurisdiction  of  the  court.  People,  ex  rel.,  v.  Paulding, 
15  How.  67.  After  a  divorce  granted  to  the  husband  for  the  wife's 
adultery  and  the  awarding  of  the  custody  of  the  children  to  him. 
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the  court  cannot,  by  a  modification  of  the  judgment,  or  otherwise, 
order  that  the  wife  may  be  allowed  to  see  the  child.  Crimmins  v. 
Crimmins,  28  Hun,  200.  See  Cailin  v.  GatUn,  31  id.  632 ;  affirmed, 
97  N.  Y.  623,  and  language  of  last  clause  of  section. 

In  Nichols  v.  Nichols,  4  Duer,  642,  it  is  said  that  the  custody  of 
the  children  is  to  be  enforced  by  attachment  or  habeas  corpus  ;  not 
by  order  to  sheriff  to  take  them  and  deliver  them  to  the  party  en- 
titled. The  codifiers  say,  as  to  this  section,  that  it  has  been  remod- 
eled by  extending  its  provisions  to  an  action  brought  by  a  husband 
and  so  as  to  make  the  decision  appealable,  and  that  the  provisions  are 
confined  to  orders  before  judgment,  in  accordance  with  Kamp  v. 
Kamp,  59  N.  Y.  212.  The  decree  may  be  changed  or  modified  at 
any  time  before  or  after  final  judgment  as  to  the  sum  awarded  for 
the  support  and  maintenance  of  the  children  of  the  marriage.  Wells 
V.  Wells,  10  State  Eep.  248. 

§  1772.  Where  a  judgment  rendered,  or  an  order  made,  as  prescribed  in  this 
article,  or  in  either  of  the  last  two  articles,  requires  a  husband  to  provide  for  the 
education  or  maintenance  of  any  of  the  children  of  a,  marriage,  or  for  the  sup- 
port of  his  wife,  the  court  may,  in  its  discretion,  also  direct  him  to  give  reason- 
able security,  in  such  a  manner,  and  within  such  a  time,  as  it  thinks  proper,  for 
the  payment,  from  time  to  time,  of  the  sums  of  money  required  for  that  purpose. 
If  he  fails  to  give  the  security,  or  to  make  any  payment  required  by  the  terms  of 
such  a  judgment  or  order,  whether  he  has  or  has  not  given  security  therefor;  or 
to  pay  any  sum  of  money  which  he  is  required  to  pay  by  an  order,  made  as  pre- 
scribed in  section  one  thousand  seven  hundred  and  sixty-nine  of  this  act;  the 
court  may  cause  his  personal  property,  and  the  rents  and  profits  of  his  real  prop- 
erty, to  be  sequestered,  and  may  appoint  a  receiver  thereof.  The  rents  and  prof- 
its, and  other  property  so  sequestered,  may  be,  from  time  to  time  applied,  under 
the  direction  of  the  court,  to  the  payment  of  any  of  the  sums  of  money  specified 
in  this  section,  as  justice  requires. 

It  was  formerly  held  that  the  court  could  not  sequester  a  husband's 
estate  to  pay  an  allowance  ordered  by  final  judgment  until  it  had 
made  an  order  for  him  to  give  a  bond  with  surety,  to  pay  the  allow- 
ance, and  the  husband  and  surety  have  failed  to  fulfill  the  condition. 
Forrest  v.  Forrest,  9  Bosw.  686.  And  the  same  rule  is  held  in  Davis 
V.  Davis,  1  Hun,  444.  Where  a  receiver  is  appointed,  under  the 
provisions  of  the  statute,  authorizing  sequestration  for  nonpayment 
of  alimony,  such  receiver  acquires  no  title  to  tlie  real  estate,  but 
simply  is  entitled  to  possession  as  against  defendant  and  all  claiming 
under  him  ;  and  so  long  as  his  rights  are  unquestioned  and  there  is 
no  interference  therewith,  either  actual  or  threatened,  he  has  no 
concern  with  the  title  and  cannot  maintain  an  action  to  try  the  va. 
lidity  of  tlie  transfers  thereof  by  defendant.     It  seems  that  any  pro- 
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ceediiigs  to  compel  the  application  of  the  husband's  real  estate,  or  in 
any  way  to  compel  the  payment  of  the  alimony  from  the  property, 
should  be  brought  by  the  wife.  Foster  v.  Townshend,  68  N.  Y. 
203.  "Where  the  complaint  alleged,  that  in  an  action  for  separation, 
brought  by  the  wife  against  her  husband,  judgment  was  entered  in 
her  favor,  by  which  he  was  directed  to  pay  certain  sums  of  money 
to  her  and  to  give  security  therefor ;  that  lie  had  failed  to  comply 
therewith ;  that  he  had  left  the  State  to  avoid  the  personal  service 
of  a  summons,  and  had  transferred  his  real  and  personal  property, 
without  consideration,  to  his  daughter,  with  intent  to  defeat  the 
judgment  to  be  entered  in  such  action  ;  that  the  daughter  received 
the  same  with  knowledge  of  such  intent ;  that  the  plaintiff  had  been 
appointed  by  the  court  sequestrator  or  receiver  of  the  personal  prop- 
erty and  of  the  rents  and  profits  of  the  real  estate ;  that  he  was 
unable  to  obtain  any  of  the  rents  and  profits  by  reason  of  such  con- 
veyance and  the  refusal  of  the  tenants  to  attorn  to  him  ;  and  that 
he  was  directed  by  the  court  to  bring  an  action  to  set  aside  such 
conveyance  as  fraudulent  and  void  as  against  the  plaintiff  in  the 
first  action,  held,  that  a  demurrer  to  the  complaint  on  the  ground 
that  the  plaintiff  had  not  legal  capacity  to  sue  and  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
was  properly  overruled  on  the  authority  of  Foster  v.  Townshend, 
supra,  and  notes  to  that  case  as  reported,  2  Abb.  N.  C.  29 ;  Don- 
nelly V.  West,  17  Hun,  556  ;  reported  on  rehearing,  66  How.  435. 
If  the  husband  does  not  pay  the  money  which  the  judgment  of  the 
court  awards  for  the  support  of  the  wife,  she  may  resort  to  the 
remedies  provided  by  this  and  the  next  section,  but  in  so  doing  she 
cannot  look  to  her  former  husband  to  advance  the  means  for  carry- 
ins:  on  the  proceedings  to  enforce  the  judgment.  McQuien  v.  Mc- 
Quien,  61  How.  280. 

§  1773.  Where  tlie  husband  makes  default  in  paying  any  sum  of  money  speci- 
fied in  the  last  section,  as  required  by  the  judgment  or  order  directing  the  pay- 
ment thereof;  and  it  appears  presumptively,  to  the  satisfaction  of  the  court,  that 
payment  cannot  be  enforced  by  means  of  the  proceedings  prescribed  in  the  last 
section,  or  by  resorting  to  the  security,  if  any,  given  as  therein  prescribed,  the 
court  may,  in  its  discretion,  make  an  order  requiring  the  husband  to  show  cause 
before  it,  at  a  time  and  place  therein  specified,  why  he  should  not  be  punished 
for  his  failure  to  make  the  payment;  and  thereupon  proceedings  must  be  taken 
to  punish  him,  as  prescribed  in  title  third  of  chapter  seventeenth  of  this  act. 
Such  an  order  to  show  cause  may  also  be  made,  without  any  previous  sequestra- 
tion, or  direction  to  give  security,  where  the  court  is  satisfied  that  they  would  be 
ineffectual. 

This  section  is  said,  by  the  codifiers,  to  be  new  and  added  for  the 
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purpose  of  settling  tlie  question  whether  non-payment  of  costs  and 
alimony,  in  an  action  for  divorce,  can  be  punished  as  a  contempt. 
The  case  of  Lansing  v.  Lansing,  4  Lans.  377,  holding  the  contrary, 
is  said  — Boucicault  v.  BoucicauU,  21  Hun,  431 — to  be  at  least  shaken 
by  Parh  v.  Park,  80  K.  Y.  156,  and  was  questioned  in  Strobridge 
V.  Strobridge,  21  Hun,  288 ;  and  Oane  v.  Gane,  45  Super.  Ct.  355  ; 
S.  C,  46  id.  218,  and  Baker  v.  Baker,  23  Hun,  360,  are  distinguished 
in  Ryckman  y.  Ryckman,  34  id.  235,  as  decided  before  the  sec- 
tion. Park  V.  Park,  80  N.  Y.  156,  supra,  was  decided  before  the 
enactment  of  the  last  fourteen  chapters  of  the  Code,  but  holds  that 
upon  the  return  of  an  attachment,  against  a  defendant,  for  an  alleged 
contempt  in  disobeying  a  provision  which  required  him  to  pay 
alimony  and  give  security  for  the  payment  thereof,  and  when,  upon 
motion  to  vacate  the  attachment,  the  court  adjudged  him  to  be  in 
contempt  and  adjudged  him  to  pay  a  fine,  to  give  security  for  a 
specified  amount  for  future  alimony,  and  to  stand  committed  until 
compliance  with  the  order ;  the  whole  matter  was  before  the  court 
and  it  had  jurisdiction  to  grant  such  relief.  Also  keld,  that  plaintiff 
was  not  estopped  from  enforcing,  in  this  manner,  payment  of 
alimony  by  the  fact  that  the  judgment  authorized  an  execution  to 
issue.  The  court  holds,  per  Miller,  J.  :  "  The  position  that  costs 
and  alimony  cannot  be  enforced  by  proceedings  for  contempt  is 
sufliciently  answered  in  the  opinion  of  the  General  Term,  with 
which  we  concur,  and  does  not  require  discussion."  In  Strobridge 
V.  Strobridge,  21  Hun,  288,  decided  June,  1880,  it  was  held  that 
where  a  defendant,  in  an  action  brought  against  him  by  his  wife  for 
a  hmited  divorce,  fails  to  comply  with  the  terms  of  an  order  requir- 
ing him  to  pay  a  certain  sun  of  money  to  meet  the  expense  of  the 
suit,  he  is  guilty  of  a  contempt  for  which  the  court  may  issue  a  pre- 
cept committing  him  to  jail.  Where  the  defendant  refuses  to  com- 
ply with  an  order  requiring  the  payment  of  aliuiony,  the  court  may 
act  directly,  by  proceedings  to  punish  for  contempt,  if  any  evidence 
is  offered  from  which  it  presumptively  and  satisfactorily  appears 
that  payment  cannot  be  enforced  by  resorting  to  security,  or  by 
means  of  sequestration  where  no  security  has  been  given.  An  affi- 
davit, on  information  and  belief,  that  defendant  has  no  real  estate  or 
personal  property  unless  he  has  accumulated  his  earnings  ;  that  de- 
ponent believes  such  earnings  cannot  be  reached,  and  that  defendant 
cannot  give  securitv,  is  sufficient  to  warrant  an  order  to  show  cause 
why  defendant  should  not  be  punished  for  contempt  in  not  paying 
alimony.     Raid  v.  Raid,  14  Week.  Dig.  560.     But  in   Isaacs  v. 
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Isaacs,  61  How.  369  (1881),  it  was  held  that  this  section  was  in- 
tended to  change  the  law  as  it  existed,  and  prohibit  the  commitment 
of  the  husband,  for  failure  to  pay  alimony,  until  it  was  apparent  it 
could  not  be  collected  otherwise. 

In  Ryer  v.  Hyer,  33  Hun,  116  (1884),  the  defendant  was  com- 
mitted to  prison  for  a  contempt  of  court,  in  failing  to  pay  alimony 
awarded  and  directed  to  be  paid  by  a  judgment  for  divorce  recovered 
against  him  by  his  wife,  who  was  plaintiff,  and  moved  to  be  dis- 
charged from  imprisonment.  The  order  did  not  recite  or  adjudge 
that  payment  of  the  alimony  could  not  be  enforced  by  means  of 
security  or  the  sequestration  of  his  property.  Held,  that  neither 
section  1772  nor  1773  of  the  Code  of  Civil  Procedure  required 
such  an  adjudication  to  be  stated  or  recited  in  the  order ;  that  as  the 
order  of  commitment  was  made  upon  notice,  and  after  hearing  the 
attorney  for  defendant,  and  as  no  appeal  has  been  taken  therefrom, 
it  would  not  be  presumed,  when  attacked  collaterall}',  that  any  defect 
existed  in  the  proof  upon  which  it  was  made.  The  defendant  sought 
to  be  discharged  on  the  ground  that  he  was  unable  to  pay  the 
alimony  as  directed  by  the  judgment  under  the  provisions  of  sec- 
tion 2286.  Held,  that  as  his  inability  seemed  to  have  been  caused  by 
.  his  having  married  in  another  State  a  second  wife,  in  direct  violation 
of  the  provisions  of  the  judgment  of  divorce,  and  was,  therefore, 
voluntarily  and  intentionally  created,  it  formed  no  ground  for  his 
discharge.  It  is  further  held  that  neither  Isaacs  v.  Isaacs,  61  How. 
369,  nor  Rahl  v.  Rahl,  14  Week.  Dig.  560,  sustain  tlie  objection 
taken  to  the  order. 

Where  a  wife  has  procured  a  judgment  for  alimony  and  divorce, 
and  the  husband  thereafter  fails  to  pay  alimony  as  required  by  the 
terms  of  said  judgment,  the  court  may,  under  sections  1772  and  1773, 
punish  him  as  for  a  contempt  for  such  failure,  and  the  right  to  so 
punish  him  is  not  ailected  by  the  fact  that  the  judgment  was  recov- 
ered before  the  section  took  effect.  As  to  this  point  see  closing  sen- 
tence of  opinion  of  Kuger,  Ch.  J.,  in  Erkenhrack  v.  ErTieribraok,  96 
N.  Y.  466.  Nor  can  the  application  be  answered  by  affidavits 
showing  that  defendant  is  unable  to  make  the  payments.  To  pro- 
cure relief  upon  this  ground  the  defendant  should  move  to  be 
relieved  from  imprisonment  under  section  2286.  Rychman  v. 
Ryclcman,  34  Hun,  234  (1884);  affirmed  without  opinion,  98  N.  Y. 
639.  In  Matter  of  Ryckman,  39  Hun,  646,  the  husband  availed 
himself  of  the  provisions  of  section  2286,  and  it  appearing  he  had 
no  property  he  was  discharged,  but  subject  to  rearrest  if  he  resuniod 
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his  relations  with  another  woman,  with  whom  he  was  living  in 
adultery. 

Where  a  plaintiff  had  been  ordered  to  pay  temporary  alimony  he 
was  held  liable  to  proceedings  for  contempt  on  non-payment,  and 
this  section  applied,  but  in  such  case  the  party  must  be  brought  in 
by  order  to  show  cause,  not  by  notice  of  motion,  nor  can  he  be 
adjudged  guilty  of  contempt  for  failing  to  comply  with  the  direc- 
tions of  the  decree  until  a  copy  thereof  has  been  served  upon  him. 
To  punish  a  party  for  contempt  in  a  civil  proceeding  his  conduct 
must  be  such  as  to  defeat,  impair,  impede  or  prejudice  a  right  or 
remedy  of  the  party  affected  by  it,  and  that  fact  must  be  ascertained 
and  adjudged  by  the  court  directing  the  punishment  which  is  to  be 
imposed.  Sandford  v.  Sandford,  40  Hun,  540.  In  Sandford  v. 
Sandford,  44  id.  563,  it  is  held  that  it  should  appear  by  the  mov- 
ing papers  whether  the  party  sought  to  be  put  in  contempt  for  non- 
payment of  alimony  has  any  real  or  personal  property,  and  that 
payment  cannot  be  obtained  by  sequestration.  It  is  said  that  the 
Code  contemplates  the  appropriation  of  tlie  property  of  the  party 
first,  and  if  that  be  not  sufficient  to  pay  the  amount,  then  to  punish 
by  mandatory  process.  Where  one  is  already  in  jail  for  a  contempt 
in  omitting  to  pay  the  sum  due  for  alimony,  and  has  no  property 
which  can  be  reached,  and  is  unable  to  give  security,  a  second  order 
of  a  similar  character  will  not  be  granted.  Mendel  v.  Mendel,  6 
State  Rep.  511;   Clark  v.  Clark,  1  id.  287. 

Payment  of  referee's  fees  on  a  reference  as  to  alimony  and  coun- 
sel fees,  pendente  lite  can  be  enforced  by  process  of  contempt,  and 
the  order  to  show  cause  may  be  served  on  the  attorney  of  the  party, 
but  the  order  must  adjudicate  that  the  accused  has  committed  the 
offense  charged,  and  that  it  is  calculated  to  impair,  etc.,  the  remedy 
of  the  moving  party.  Mahon  v.  Mahon,  5  Civ.  Pro.  R.  58.  Where 
defendant  does  not  comply  with  the  order  as  to  alimony  his  answer 
may  be  stricken  out.  Quigley  v.  Quigley,  9  State  Rep.  486.  The 
remedy  given  by  this  section  does  not  supersede  the  power  of  the 
<jourt  to  strike  out  the  answer  of  a  defendant,  who  is  in  contempt 
for  disobeying  an  order  requiring  him  to  pay  alimony  and  counsel 
fees.  Brisbane  v.  Brisbane,  5  Civ.  Pro.  R.  352.  See  Lash  v. 
Lash,  4  Law  Bull.  20.  It  is  held  in  Matter  of  Clark,  20  Hnn,  5.)1 ; 
appeal  dismissed,  SIN.  Y.  638,  that  one  arrested  for  contempt  in 
failing  to  pay  counsel  fees  and  alimony  is  not  entitled  to  jail  liber- 
ties. It  is  held  in  Jacquin  v.  Jacquin,  7  Civ.  Pro.  R.  327,  tiiat  the 
court  has  no  power,  under  this  section,  to  punish  a  hushanl  for  con- 
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tempt  for  nou-payment  of  costs  and  counsel  fees  which  he  was 
directed  to  pay  by  tlie  final  judgment  in  au  action  for  separation; 
such  costs  and  counsel  fee  should  be  collected  by  execution  ;  such 
remedy  is  limited  to  collection  of  alimony.  As  to  proceedings  for 
■contempt  and  the  forms  of  method  of  procedure,  see  Ficro  on  Special 
Proceedings,  page  333. 

I  1774.  In  au  action  brought  as  prescribed  in  tliis  title,  a  final  judgment  shall 
not  be  rendered  in  favor  of  the  plaintiff,  upon  the  defendant's  default  in  appear- 
ing or  pleading,  unless  either  the  summons  and  a  copy  of  the  complaint  were  per- 
sonally served  upon  the  defendant;  or  the  copy  of  the  summons  delivered  to  the 
defendant,  upon  personal  service  of  the  summons,  or  delivered  to  him  without 
the  State,  or  published,  pursuant  to  an  order  for  that  purpose,  obtained  as  pre- 
scribed in  chapter  fifth  of  this  act,  contains  the  following  words,  or  words  to  the 
same  effect,  legibly  written  or  printed  upon  the  face  thereof,  to-wit:  "Action  to 
annul  a  marriage;  "  "Action  for  a  divorce;  "  or  "Action  for  a  separation;  "  accord- 
ing to  the  article  of  this  title,  under  which  the  action  is  brought.  Where  the 
summons  is  personally  served,  but  a  copy  of  the  complaint  is  not  served  there- 
with; or  where  a  copy  of  the  summons  and  a  copy  of  the  complaint  are  delivered 
to  the  defendant  without  the  State,  the  certificate  or  affidavit  proving  service, 
must  affirmatively  state,  in  the  body  thereof,  that  such  an  inscription,  setting 
forth  a  copy  thereof,  was  so  written  or  printed  upon  the  face  of  the  copy  of  the 
summons  delivered  to  the  defendant. 

RuiiB  18.  Service  op  Summons  bt  Person  other  than  Sheriff  —  Affida- 
vit OF,  WHAT  TO  Contain  in  Divorce  Cases.  —  Where  personal  service  of  the 
s  ammons,  and  of  the  complaint,  or  notice,  if  any  accompany  the  same,  shall  be  made 
by  any  other  person  than  the  sheriff,  it  shall  be  necessary  for  such  person  to  state 
iu  his  affidavit  of  service,  his  age,  or  that  he  is  more  than  twenty-one  years  of 
age;  when,  and  at  what  particular  place,  and  in  what  manner  he  served  the  same, 
and  that  he  knew  the  person  served  to  be  the  person  mentioned  and  described  in 
the  summons  as  defendant  therein;  and  also  to  state  in  his  affidavit  that  he  left 
with  defendant  such  copy,  as  well  as  delivered  it  to  him.  No  such  service  shall 
be  made  by  any  person  who  is  less  than  eighteen  years  of  age. 

In  actions  for  divorce,  or  to  annul  a  marriage,  or  for  separate  maintenance,  the 
affidavit,  in  addition  to  the  above  requirements,  shall  state  what  knowledge  ihe 
affiant  had  of  the  person  served,  being  the  defendant  and  proper  person  to  be 
served,  and  how  he  acquired  such  knowledge.  The  court  may  require  the  affiant 
to  appear  in  court,  or  before  the  referee  if  a  reference  be  ordered,  and  be  exam- 
ined iu  respect  thereto;  and  when  service  has  been  made  by  the  sheriff,  may  re- 
quire the  officer  who  made  the  same  to  be  summoned  and  examined  in  like  man- 
ner. 

The  omission  to  indorse  on  the  summons,  in  an  action  for  divorce, 
served  without  the  complaint,  what  the  action  is  brought  for,  does 
not  render  the  summons  a  nullity,  but  may  be  cured  by  amendment,  i 
Sears  t.  .Sears,  9  Civ.  Pro.  R.  432.  Where  a  decree  was  fraudu- 
lently obtained  on  default  it  was  held  a  nullity.  People,  ex  rel.  Com- 
missioners, V.  Smith,  13  Hun,  414,  citing  Kerr  v.  Kerr,4:l  N".  Y. 
472  ;  Hoffman  v.  Hoffman,  46  id.  30  ;  Kamp  v.  Kamp,  59  irl.  2!  2. 
63 
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CHAPTER  XVI. 

ACTION  BY  A  CORPORATION,  AND  ACTION  AGAINST  A  CORPORATION, 
^  TO  RECOVER  DAMAGES,  OR  PROPERTY. 

The  actiona  in  favor  of  and  against  corporations  embraced  in  this 
article  are  those  which  may  be  brought  between  individuals,  but 
wherein  the  circumstance,  that  one  of  the  parties  is  a  corporation, 
affects  in  some  manner  either  the  right  of  action  or  the  mode  of  en- 
forcing it. 

§  1775.  In  an  action  brought  by  or  against  a  corporation,  tbe  complaint  must 
aver  tbat  tbe  plaintiil,  or  the  defendant,  as  the  case  may  be,  is  a  corporation; 
must  state  whether  it  is  a  domestic  corporation  or  a  foreign  corporation;  and,  if 
the  latter,  the  State,  country,  or  government,  by  and  under  whose  laws  it  was  cre- 
ated. But  the  plaintiff  need  not  set  forth,  or  specially  refer  to,  any  act  or  pro- 
ceeding, by  or  under  which  the  corporation  was  created. 

It  was  held  in  Kennedy  v.  Cotton,  28  Barb.  59,  that  it  was  unnec- 
essary for  a  domestic  corporation  to  aver  its  corporate  existence; 
this  view  was  dissented  from  in  Phosnix  Banh  v.  Donnell,  41  Barb. 
571.  It  was,  as  appears  from  the  notes  of  the  codifiers,  the  intention 
to  establish  an  obligatory  rule  of  pleading  in  this  respect,  for  both 
domestic  and  foreign  corporations,  by  compelling  such  averment. 
It  is  unnecessary  to  set  out  the  powers  of  the  corporation.  Feeney 
V.  People's  Fire  Insurance  Co.,  2  Robt.  599.  Where  corporations  are 
spoken  of  in  the  Code,  without  discriminating  between  domestic  and 
foreign  corporations,  all  corporations  are  meant  to  be  included. 
Plimpton  V.  Biglow,  3  Civ.  Pro.  E..  182.  It  is  held  in  Baker  v. 
Star  Printing  and  Publishing  Co.,  3  Law  Bull.  29,  that  where  the 
title  of  the  action  and  the  complaint  show  defendant  is  a  corporation, 
the  complaint  is  demurrable  unless  there  is  an  allegation  of  incorpo- 
ration. The  contrary  is  held  in  Irving  National  Banh  v.  Corhett, 
10  Abb.  N".  C.  85,  on  the  ground  that  it  cannot  be  assumed  that  the 
plaintiff  is  a  corporation,  and  the  objection  must  be  raised  by  answer. 
An  allegation  "  that  the  plaintiff  is  a  joint-stock  copartnership  com- 
pany, limited,  duly  organized  under  and  by  virtue  of  the  laws  of  Penn- 
sylvania, with  the  power  to  sue  and  be  sued  in  its  corporate  name  as  a 
corporation,"  is  a  sufBcient  averment  of  corporate  existence.  Where 
the  defendant  dealt  with  a  plaintiff  as  a  corporation,  and  treated  it  as 
such,  he  is  estopped  from  questioning  its  corporate  character.  The 
Gorton  Steamer  Co.  v.  Spofford,  5  Civ.  Pro.  P.  116.  In  Glegg  v. 
American  Newspaper  Union,  1  Abb.  ISf.  C.  59,  it  was  held   that 
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where  a  complaint  alleged  certain  defendants  were  foreign  corpora- 
tions, but  did  not  set  forth  the  State,  country  or  government  by  or 
under  whose  laws  they  were  created,  that  a  demurrer  on  the  ground 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action  inter- 
posed by  one  of  such  defendants  should  be  sustained  ;  that  the  ob- 
jection was  one  that  could  be  taken  by  demurrer,  following  3  Law 
Bull.  29,  supra,  distinguishing  10  Abb.  N.  C.  85,  supra,  and, 
also,  distinguishing  Fox  v.  Erie  Preserving  Co.,  93  N.  Y.  54, 
which  holds  that  a  complaint  may  be  amended  by  adding  the  aver- 
ment of  incorporation,  it  being  no  part  of  the  cause  of  action,  but 
simply  relating  to  the  character  or  capacity  of  one  of  the  parties. 
Again,  Hafner  v.  Sohoen  Furniture  Oo.,  10  Civ.  Pro.  R.  176,  holds, 
where  the  complaint  in  an  action  alleged  that  the  plaintiff  was  a 
duly  organized  corporation,  but  omitted  to  state  whether  it  was  a 
foreign  or  domestic  one,  that  the  defect  could  not  be  taken  advan- 
tage of  by  demurrer,  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action ;  that  the  cause  of  action,  not 
being  dependent  on  the  fact  whether  the  corporation  was  domestic 
or  foreign,  and  being  complete,  in  either  case  the  complaint  stated 
facts  sufficient  to  constitute  a  cause  of  action.  The  only  effect  of 
this  sec;tion  is  to  enable  defendant  to  require  plaintiff  to  advise,  by 
statements  in  the  complaint,  as  to  these  facts,  while  First  National 
Bank  of  Northampton  v.  Doying,  1 1  Civ.  Pro.  R.  69,  decides  that 
the  complaint,  in  an  action  by  a  corporation  alleged  to  liave  been  or- 
ganized by  act  of  Congress,  should  also  state  whether  it  is  a  foreign 
or  domestic  corporation.  The  objection  that  the  complant  is  insuffi- 
cient, because  it  fails  to  state  whether  the  corporation  is  foreign  or 
domestic,  is  properly  made  by  demurrer.  Before  the  present  Code 
it  was  not  necessary  to  allege  that  plaintiff  was  a  corporation,  and, 
if  no  allegation  was  made  in  the  answer  denying  incorporation,  proof 
of  that  fact  was  unnecessary.  Trustees  Canandarqua  Academy  v. 
McEechnie,  90  K  T.  618. 

Where  a  complaint  alleges  the  due  organization  of  the  corpora- 
tion that  imports  the  requisite  number  of  corporators.  It  is  not 
necessary  to  aver  the  precise  steps  necessary  to  accomplish  the  result. 
Lorillard  v.  Clyde,  86  N.  Y.  384.  It  is  not  necessary  to  make  the 
allegations  required  by  this  section  to  obtain  an  attachment.  Lee  v. 
LaCompagnie,  etc.,  2  State  Eep.  612.  Where  a  member  of  a  de 
facto  corporation  contracts  with  it  in  a  corporate  capacity,  neither 
party  can  dispute  its  corporate  character.  Whltford  v.  Whitford, 
94  ]Sr.  Y.  145,  reversing  25  Hun,  136.     Persons  claiming  to  be  offi- 
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cers  of  a  corporation  are  estopped  from  denying  the  fact  that  it  is 
incorporated.     People,  ex  rel.  Sturges,  v.  Keese,  2Y  Hun,  483.    The 
objection  that  a  corporation  had  ceased  to  exist  by  reason  of  failure 
to  file  hi  the  proper  county  a  certificate  for  the  purpose  of  continuing 
its  existence,  is  not  available  to  one  who,  for  many  years  after  such 
failure,  continued  to  deal  with  the  corporation  on  the  assumption 
that  it  was  still  existing.     Abb.  Ann.  Dig.,  1886,  p.   81.     Where 
an  individual  receives  the  property  of  a  corporation,  through  a  con- 
tract made  with  such  corporation  by  its  corporate  name,  and  there  ia 
extrinsic  proof  of  the  user  of  such  corporate  powers  by  such  corpo- 
ration on  previous  occasions,  the  party  so  receiving  the  property  is 
estopped  from  denying  the  incorporation,  in  an  action  against  him  for 
such  property.     Commercial  Banh  v.  Pfeiffer,  13  State  Eep.  506. 
An  action  or  special  proceeding  cannot  be  prosecuted  against  the 
city  of  New  York,  unless  the  complaint  alleges  that  thirty  days  have 
expired  since  the  claim  was  presented  to  the  comptroller,  and  that  he 
has  neglected  or  refused  to  make  such  adjustment.      Chap.  410, 
Laws  1882,  §  1104.     The  charters  of  most,  if  not  all,  the  cities  in  the 
State  have  like  provision,  and  numerous  decisions  have  been  made 
and  reported  arising  thereon.    It  is  held,  Baine  v.  City  of  Roch- 
ester, 85   N.  Y.  523,  affirming  23   Hun,  521,  that  the  non-presen- 
tation of  a  claim  against  a  municipal  corporation  to  its  chief  officer 
is  not  a  defense  to  the  action,  and  not  a  fact  involved  in  the  trial, 
but  plaintiff  cannot  recover  costs.  Followed,  Dresselr.  City  of  King- 
ston,  82  Hun,  529.    Hence  it  need  not  be  alleged.    For  interpretations 
of  similar  provisions,  see  Qainlan  v.  City  of  Utica,  11  Hun,  217; 
affirmed,  74  N.  Y.  603;  McGaffin,  v.  City  of  Cohoes,  74  id.  387. 

§  1776.  In  an  action,  brought  by  or  against  a  corporation,  tbe  plaintiff  need  not 
prove,  upon  the  trial,  the  existence  of  the  corporation,  unless  the  answer  is 
verified,  and  contains  an  affirmative  allegation  that  the  plaintiff,  or  the  defendant, 
as  the  case  may  be,  is  not  a  corporation. 

The  statute,  before  the  Code,  did  not  apply  to  a  foreign  corpora- 
tion, which  must  prove  its  corporate  existence  when  a  general 
denial  was  interposed.  Waterville  MarCfg  Co.  v.  Bryan,  14  Barb. 
182.  A  plaintiff  is  not  bound  to  prove  the  incorporation  of  a  de- 
fendant, unless  a  verified  answer  is  served  containing  a  verified 
affirmative  allegation  that  the  defendant  is  not  a  corporation.  Beng- 
ston  V.  Thingvalla  S.  S.  Co.,  3  Civ.  Pro.  E.  263.  An  allegation  in  a 
complaint  that  the  plaintiff  is  a  domestic  corporation  is  not  admitted 
by  demurrer,  if  the  incorporation  depends  upon  public  acts,  of  which 
the  court  are  bound  to  take  notice,  for  in  such  case  these  acts  may 
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be  read  as  if  embodied  in  the  complaint,  and  tlie  allegation  that  the 
defendant  is  a  corporation  is  a  mere  allegation  of  law.  Walsh  v. 
Trustees,  etc.,  96  N.  Y.  427.  Where  the  complaint  does  not  aver 
that  the  plaintiif  is  a  corporation,  created  under  a  statute  of  the  State 
of  New  York,  proof  of  its  corporate  character  will  be  required  when 
put  id  issue.  Ansonia  Brass,  etc..  Go.  v.  Conner,  13  Week.  Dig.  87. 
An  answer,  which  alleges  that  defendant  has  no  knowledge  or  in- 
formation sufhcient  to  form  a  belief  as  to  whether  plaintiff  is  a  cor- 
poration, does  not  piit  plaintiff  upon  proof  of  its  corporate  existence 
within  this  section,  as  it  is  not  an  affirmative  allegation  that  it  is 
not  a  corporation.  Dewolf  v.  Watterson,  35  Hun,  111  ;  Concordia, 
etc..  Association  v.  Read,  93  IS.  Y.  474  ;  First  Nat.  Bank,  etc.,  v. 
Olarh,  22  Week.  Dig.  569.  Where  there  is  no  allegation  in  the 
complaint  that  defendant  is  a  corporation  no  specific  denial  is  neces- 
sary in  the  answer,  and  a  general  denial  puts  that  question  in  issue. 
Brooks  V.  Farmers,  etc..  Creamery,  21  Week.  Dig.  58.  A  defend- 
ant is  estopped  from  denying  corporate  existence  of  plaintiff  by  con- 
tracting with  it  in  its  corporate  name.  Fast  River  Banh  v.  Rogers, 
7  Bosw.  493  ;  Connecticut  Bank  v.  Sm.ith,  9  Abb.  168  ;  Loaners' 
Bank  v.  Jacoby,  10  Hun,  143.  In  proceedings  by  a  railroad  com- 
pany to  acquire  title  to  lands  the  petition  averred  the  due  incopora- 
tion  of  the  petitioner  ;  a  counter  affidavit  denied  anj^  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  truth  of  said  aver- 
ment. Held,  that,  considering  this  simply  as  an  affidavit,  it  was  not 
a  denial  of  the  averment ;  that  treating  it  as  an  answer,  there  was  no 
such  denial  as  put  the  petitioner  to  proof  of  its  incorporation  under 
this  section  ;  that  conceding  the  land-owners  might,  without  a  formal 
denial,  disprove  the  fact,  the  burden  was  upon  them  of  proving  the 
petitioner  was  not  a  corporation.  Matter  of  N.  Y.,  L.  da  W.  R.  R. 
Co.,  99  N.  Y.  12.  A  corporation  may  be  so  defective  as  to  be  incar 
pable  of  supporting  its  incorporation  as  against  the  people,  but  be 
sufficient  by  user  to  be  held  a  corporation  de  facto  as  to  subscrib- 
ers to  its  capital.  Buffalo,  etc.,  R.  R.  Co.  v.  Cary,  26  N.  Y.  75  ; 
Cayuga  Lake  R.  R.  Co.  v.  Kyle,  64  id.  185. 

§  1777.  In  an  action  or  special  proceeding,  brought  by  or  against  a  corporation, 
the  defendant  is  deemed  to  have  waived  any  mistalie  in  the  statement  of  the  cor- 
porate name,  unless  the  misnomer  is  pleaded  in  the  answer,  or  other  pleading  in 
the  defendant's  behalf. 

Misnomer  is  waived  by  pleading  nul  tiel  corporation.  Trustees, 
etc.,  V.  Try  on,  1  Duer,  451.  A  misnomer  of  a  corporation  is 
waived  unless  pleaded,  and  this  as  well  when  the  corporation  suf- 
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fers  a  default  as  when  it  answers.      Whittlesy  v.  Franta,  74  N.  Y. 
456. 

§  1778.  In  an  action  against  a  foreign  or  domestic  corporation,  to  recover  dam- 
ages for  the  non  payment  of  a  promissory  note,  or  other  evidence  of  debt,  for  the 
absolute  payment  of  money,  upon  demand,  or  at  a  particular  time,  an  order,  ex- 
teudiug  the  time  to  answer  or  demur,  shall  not  be  granted,  except  by  the  court, 
upon  notice  to  the  plaintiff's  attorney.  In  such  an  action,  unless  the  defendant 
serves,  with  a  copy  of  his  answer  or  demurrer,  a  copy  of  an  order  of  a  judge, 
directing  that  tlie  issues  presented  by  the  pleadings  be  tried,  the  plaintiff  may 
take  judgment,  as  in  case  of  default  in  pleading,  at  the  expiration  of  twenty  days 
after  service  of  a  copy  of  the  complaint,  either  personally  with  the  summons,  or 
upon  the  defendant's  attorney,  pursuant  to  his  demand  therefor;  or,  if  the  service 
of  the  summons  was  otherwise  than  personal,  at  the  expiration  of  twenty  days 
after  the  service  is  complete. 

This  section  is  a  substitute  for  sections  8,  9  and  10,  2  E.  S.  (Edm. 
ed.)  479,  and  in  remodeling  them  the  codifiers  have  attempted  to 
adapt  them,  as  they  state,  to  the  present  practice,  and  to  preserve 
intact  the  description  of  cases  to  which  tlie  same  apply ;  also  to  pro- 
vide a  more  effectual  method  of  preventing  delay  where  there  is  no 
real  defense.  They  cite  Tyler  r.  ^tna  Ins.  Co.,  2  Wend.  280. 
This  section  applies  in  all  eases  ;  Hutson  v.  Morrisania  Steamboat 
Co.,  64  How.  268  ;  but  is  in  derogation  of  the  common  law,  and 
must  be  strictly  construed,  and  is  not  available  where  another  cause 
of  action  is  also  pleaded.  Bradley  v.  Albemarle,  etc.,  Co.,  2  Civ. 
Pro.  E..  50.  This  section  requires  the  court  to  enter  an  order  direct- 
ing the  issues  by  the  pleadings  to  be  tried,  in  case  it  deems  the  de- 
fense a  meritorious  one  ;  see  Hutson  v.  Morrisania  Steamboat  Co., 
12  Abb.  IS".  C.  278  ;  but  this  does  not,  of  necessity,  imply  that  the 
court  has  determined  that  the  pleadings  are  unobjectionable,  or  that 
each  of  the  issues  are  valid.  Sucli  an  order  does  not  prejudice 
plaintiff's  right  to  make  a  motion  as  he  may  be  ad\"ised.  Beaumond 
V.  Diecks,  etc.,  Co.,  5  Civ.  Pro.  R.  275. 

The  legislature  intended  the  order  should  be  served  within  the 
time  within  which  the  answer  is  due,  and  hence  the  time  within 
which  such  an  order  must  be  served  in  the  Marine  Court  is  limited 
to  si.x  days.  Schlegel  v.  Bottling  Co.,  2  Civ.  Pro.  E.  393.  The 
provisions  of  the  Code  of  Procedure  providing  that,  in  an  action 
against  a  foreign  or  domestic  corporation,  upon  a  promissory  note  or 
other  evidence  of  debt  for  the  absolute  payment  of  money,  the  plain- 
tiff may  take  judgment  as  upon  a  default  unless  defendant  serves  a 
copy  of  an  order  required  by  this  section,  applies  to  a  municipal  cor- 
poration, and  this,  althougli  by  its  charter  it  is  authorized  to  sue  and  be 
sued,  to  complain  and  defend.     Such  a  provision  conveys  no  .special 
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right  not  common  to  corporations  in  general  and  is  constitutional. 
It  seems  that  the  decisions  of  a  judge,  refusing  to  the  corporation  an 
order  for  the  trial  of  issues,  is  appealable.  Moran  v.  Long  Island 
City,  101  N.  Y.  439,  reversing  38  Hun,  122.  A  policy  of  insur- 
ance, either  life  or  iire,  is  not  within  the  section,  although  the  policy' 
is  due ;  the  section  applies  only  to  instruments  which  admit  on  their 
face  a  debt  payable  absolutely.  MoKee  v.  M.etropolitan  L.  Ins. 
Co.,  25  Hun,  583 ;  N.  Y.  Life  Ins.  Go.  v.  Universal  L.  Ins.  Co., 
88  E".  Y.  42i ;  Tyler  v.  ^tna  Fire  Ins.  Co.,  2  Wend.  280  ;  Ogle  v. 
JCnicherhoGker  L.  Ins.  Co.,  4  Law  Bull.  22.  The  bond  of  a  corpo- 
ration is  none  the  less  an  absolute  obligation  under  this  section,  by 
reason  of  a  provision  therein  that  it  may,  at  its  option,  pay  the  debt 
acknowledged  to  be  due  in  stock,  the  option  not  having  been  exer- 
cised.     ClarJc  V.  Hydrogen  Co.,  Abb.  Ann.  Dig.,  1884,  p.  266. 

§  1779.  An  action  may  be  maintained  by  a  foreign  corporation,  in  like  manner, 
and  subject  to  tlie  same  regulations,  as  Tvhere  the  action  is  brouglit  by  a  domestic 
corporation,  except  as  otbprwise  specially  prescribed  by  law.  But  a  foreign  cor- 
poration cannot  maintain  an  action,  founded  upon  an  act,  or  upon  a  liability  or 
obligation,  express  or  implied,  arising  out  of,  or  made  and  entered  into  in  consid- 
eration of,  an  act,  which  the  laws  of  the  State  forbid  a  corporation  or  association 
of  individuals  to  do,  without  express  authority  of  law.  This  section  does  not  af- 
fect the  validity  of  a  meeting  of  the  stockholders  or  directors  of  a  foreign  corpora- 
tion, held  within  the  State,  where  such  a  meeting  is  authorized  by  the  laws  of 
the  State,  country  or  government,  by  or  under  which  the  corporation  is  created; 
cr  of  an  act,  done  at  such  a  meeting,  which  is  not  in  conflict  with  the  same  laws, 
or  the  laws  of  the  State. 

A  foreign  corporation,  keeping  an  office  in  this  State  for  receiving 
deposits  and  discounting  notes,  without  being  authorized  by  the  law 
of  this  State  to  do  so,  cannot  maintain  an  action  for  the  money 
loaned,  either  on  a  note  or  other  security  taken  on  such  loan,  or  on 
the  count  for  money  lent.  JVew  Hope,  etc.,  Co.  v.  Poughkeepsie 
Silk  Co.,  25  Wend.  648.  But  a  foreign  banking  corporation  coming 
into  this  State,  by  their  agents,  to  secure  a  doubtful  debt,  and  wliile 
here  drawing  a  single  bill  of  exchange  and  paying  out  their  own  cir- 
culating notes,  in  piirsuance  of  their  leading  object,  not  having  an 
office  liere,  do  not  violate  the  law  ;  Western  Reserve  Hank  v.  Pot- 
ter, Clarke's  Cli.  432 ;  nor  is  it  contrary  to  the  laws  of  this  State  for 
a  foreign  corporation  to  take  as  security  a  mortgage  on  lands  in  this 
State,  and  it  may  maintain  a  foreclosure.  Silver  Lake  Baiik  v. 
North,  4  Johns.  Ch.  3Y0.  It  is  no  fraud  against  our  statute  or  the 
defendant  to  assign  tlio  cause  of  action  held  by  a  foreign  corporation 
to  a  resident  for  prosecution-,  and  it  seems  the  objection  is  waived 
by  a  full  appearance  in  the  action.     Mc Bride  v.  Farmers^  Bank, 
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26  N.  Y.  450 ;  Petersen  v.  CJiemical  Bank.,  32  id.  48.  A  foreign 
creditor,  rightfully  in  the  courts  of  this  State,  pursuing  a  remedy 
given  by  the  statutes  of  the  State,  may  enforce  that  remedy  to  the 
same  extent,  in  the  same  manner  and  with  the  same  priority  of  lien 
as  if  a  resident.  Hihernia  Nat.  Bank  v.  Lacombe,  84  N.  Y.  367. 
The  fact  that  defendant  is  a  foreign  corporation  is  no  objection  to 
its  maintaining  an  action.  Citing  Merrick  v.  Van  Sanford,  34  N. 
Y.  208 ;  Diamond  Match  (Jo.  v.  Roeber,  11  State  Eep.  47. 

§  1780.  An  action  against  a  foreign  corporation  may  be  maintained  by  a  resident 
of  the  State,  or  by  a  domestic  corporation,  for  any  cause  of  action.  An  action 
against  a  foreign  corporation  may  be  maintained  by  another  foreign  corporation, 
or  by  a  non-resident,  in  one  of  the  following  cases  only : 

1.  Where  the  action  is  brought  to  recover  damages  for  the  breach  of  a  contract, 
made  within  the  State,  or  relating  to  property  situated  within  the  State,  at  the 
time  of  the  making  thereof. 

2.  Where  it  is  brought  to  recover  real  property  situated  within  the  State,  or  a 
chattel,  which  is  replevied  within  the  State. 

3.  Where  the  cause  of  action  arose  within  the  State,  except  where  the  object  of 
the  action  is  to  affect  the  title  to  real  property  situated  without  the  State. 

When  resident  or  domestic  corporation  inay  sue. —  A  resident  of 
the  State  may  maintain  an  action  against  a  foreign  corporation  for 
any  cause  of  action.  Prouty  v.  Railroad  Co.,  1  Hun,  655.  The 
Supreme  Court,  at  suit  of  a  resident  plaintiff,  may  enjoin  a  non-resi- 
dent defendant  from  exhibiting  a  drama  in  a  foreign  State,  where 
the  process  is  served  on  the  defendant  while  in  this  State.  French 
V.  Maguire,  55  How.  4T1.  The  voluntary  assignee  of  a  non-resident 
can  maintain  an  action  in  the  courts  of  this  State.  McBride  v. 
Farmers'  Bank,  26  IST.  Y.  450.  Under  section  427,  Code  of  Pro- 
cedure, for  which  this  action  is  substituted,  authorizing  the  bringing 
of  an  action  against  a  foreign  corporation  by  a  resident  of  this 
State  for  any  cause  of  action,  held,  that  an  action  was  properly 
brought  in  this  State  by  an  executor  of  a  resident  therein,  upon  a 
policy  of  insurance  issued  by  a  Connecticut  corporation  upon  the 
life  of  the  testator  who  resided  and  died  in  tliat  State,  the  will  hav- 
ing been  admitted  to  probate  in  that  State,  and  afterward,  upon 
production  to  the  surrogate  of  an  authenticated  copy,  having  been 
admitted  to  probate  in  this  State.  Palmer  v.  Pheenix  2Iutual 
Life  Ins.  Co.,  84  N.  Y.  63.  In  an  action  brought  by  a  foreign  cor- 
poration upon  a  cause  of  action  not  arising  within  this  State,  the 
complaint  was  dismissed  as  to  all  the  non-resident  plaintiffs,  and 
continued  as  to  all  the  others  ;  subsequently  all  the  non-resident 
plaintiffs  assignefl  their  cause  of  action  to  a  resident  to  enable  him 
to  prosecute  the  action  for  their  benefit,  and  asked  leave  to  file  a 
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supplemental  complaint  alleging  the  transfer ;  the  application  was 
denied  on  the  ground  the  assignment  could  not  have  a  retroactive 
effect  and  create  a  right  to  enforce  a  cause  of  action  vsrliich  did  not 
exist  in  favor  of  the  assignors  when  the  suit  was  brought.  Ervin  v. 
Oregon,  etc.,  Co.,  2S  Hun,  269.  In  Gihis  v.  Queens  Ins.  Co.,  C3 
N.  Y.  114,  it  was  held  that  under  section  427  of  the  old  Code,  which 
is  substantially  embodied  in  section  1780,  an  action  may  be  com- 
menced in  the  courts  of  this  State  against  a  foreign  fire  insurance 
company,  by  the  service  of  a  summons  in  the  form  prescribed  by  the 
Code  in  a  civil  action,  and  that  no  other  process  is  required  for  tlie 
commencement  or  maintenance  of  the  action.  It  seems  that  the  judg- 
ment rendered  in  the  action  should  be  general  in  its  character  and 
not  directed  against  any  specific  property.  The  authorities  upon  the 
subject  of  bringing  actions  against  absent  non-residents  by  process 
not  personally  served,  and  as  to  the  effect  of  judgment  therein,  are 
there  collated  and  discussed.  Same  principle,  Burns  v.  Provincial 
Ins.  Co.,  35  Barb.  525.  See  Barnett  v.  Chicago,  etc.,  R.  R.  Co.., 
4  Hun,  114.  The  legislature  has  the  power  to  provide  for  and 
anthorize  the  method  of  service.  Any  service  is  sufficient  which 
apprises  the  party  proceeded  against  of  tlie  action,  and  s-ervice  on  a 
director  of  a  foreign  corporation  temporarily  in  the  State  is  author- 
ized by  statute,  and  no  constitutional  right  of  the  party  is  violated. 
Hiller  v.  B.  &  M.  B.  E.  Co.,  70  N.  Y.  223.  The  same  rule  is 
held  in  Pope  v.  Terre  Haute  Car  Co.,  87  id.  137,  and  it  seems 
the  judgment  will  be  valid  for  any  purpose  within  the  State,  and 
can  be  enforced  against  any  property  of  the  corporation  within  the 
State.  The  manner  of  commencing  the  action  is  prescribed  by  sec- 
tion 432.  Our  courts  have  jurisdiction  of  an  action  brought  by  a 
citizen  of  this  State  against  a  foreign  corporation,  in  which  he  is  a 
stockholder,  to  restrain  illegal  acts  of  the  directors  when  they  are 
personally  within  the  jurisdiction  of  the  court ;  Pish  v.  Chicago, 
etc.,  R.  R.  Co.,  53  Barb.  513  ;  and  of  an  action  by  a  resident  in 
which  the  principal  defendant  is  a  foreign  corporation,  brought  to 
procure  a  sale  of  bonds  delivered  by  it  as  collateral  to  its  notes.  Coffin 
V.  Chicago,  etc.,  R.  R.  Co.,  4  Hun,  625. 

Our  courts  have  jurisdiction  of  a  suit  by  one  foreign  corporation 
against  another  and  certain  individuals,  resident  citizens  of  tliis  State. 
Direct  U.  S.  Cable  Co.  v.  Dominion  Tel.  Co.,  84  N.  Y.  153,  revers- 
ing 23  Hun,  568.  Our  courts  will  not  interfere  with  the  general 
business  of  a  foreign  corporation ;  Way  v.  Keyport,  etc.,  Co.,  1 6 
Abb.  320n;  Howe  v.  Deuel,  43  Barb.  504;  nor  to  regulate  their 
64 
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internal  affairs,  unless  fraud  is  shown  jeopardizing  the  property  of 
stockholders  in  this  State.  Eowell  v.  Chicago,  etc.,  Co.,  51  Barb. 
378.  A  resident  plaintiff  stockholder  in  a  foreign  corporation  may 
maintain  an  action  against  it  though  the  property  of  the  corporation 
is  beyond  the  jurisdiction  of  the  court.  Erwin  v.  Oregon,  etc.,  Co., 
02  How.  490.  A  national  bank,  located  within  this  State,  is  a  do- 
mestic corporation,  and  may  sue  here  a  national  bank  without  the 
State,  or  any  foreign  corporation,  for  any  cause  of  action.  Market 
Nat.  Bank  v.  Paafic  Nat.  Bank,  4  Law  Bull.  82.  And  juris- 
diction over  a  foreign  corporation  may  be  obtained  by  a  general 
appearance.  Root  v.  Great  Western  R.  R.  Co.,  65  Barb.  619  ; 
affirmed,  55  N.  Y.  636;  DeBemer  v.  Brew,  57  Barb.  438,  the 
latter  case  holding  that  the  court  can,  in  such  a  case,  appoint  a  re- 
ceiver of  the  former  corporation.  Suits  by  or  against  foreign  corpo- 
rations are  not  maintained  on  the  theory  that  the  corporation  litigant 
is  here  in  person  but  that  it  is  represented  by  its  agent,  and  it  may 
sue  or  be  sued  in  the  courts  of  this  State.  Plimpton  v.  Bigelow, 
93  N.  T.  592.  The  court  cannot  acquire  jurisdiction  by  consent, 
and,  whenever  attention  is  called  to  it,  may  refuse  to  exercise  its 
powers.  Bavidsburgh  v.  Knickerbocker  Life  Bis.  Co.,  00  N.  T.  526. 
Action  by  one  foreign  corporation  against  another  foreign  cor- 
poration, or  by  a  non-resident.  —  A  foreign  corporation  cannot  sue 
another  foreign  corporation  in  the  courts  of  this  State  unless  the 
cause  of  action  has  arisen  or  the  subject  thereof  is  situated  in  this 
State.  Western  Bank  v.  City  Bank  of  Columbus,  7  How.  238. 
When  an  action  was  commenced  between  two  corporations,  which 
related  to  lands  situated  in  another  State,  seeking  to  annul  a  convey- 
ance of  such  lands  to  the  defendants,  hetd,  the  court  had  no  juris- 
diction. Cumberland,  etc.,  Co.  v.  Hoffman,  30  Barb.  165.  To  en- 
able a  non-resident  plaintiff  to  maintain  an  action  in  the  courts  of 
this  State  against  a  foreign  corporation,  it  must  appear  either  that 
tlie  action  is  upon  a  contract  made,  executed  and  delivered  in  this 
State,  or  that  the  subject  thereof  is  situated  in  this  State.  Harriott 
V.  Nev)  Jersey  R.  R.  Co.,  8  Abb.  284.  Where  an  attachment  issued 
ill  an  action  against  a  foreign  corporation  by  a  non-resident  plaintiff 
figainst  their  property  here,  in  an  action  for  damages  arising  on  a 
breach  of  a  contract  made  out  of  this  State,  it  was  held  the  court 
liad  no  jurisdiction.  Whitehead  v.  Buffalo,  etc.,  R.  R.  Co.,  18 
How.  218.  Since  the  adoption  of  this  section  a  foreign  corpora- 
tion can  only  be  sued  by  a  non-resident  in  the  eases  mentioned 
therein.     Erwin    v.    Oregon,   etc.,  Co.,    28    Hun,   269.     Nor    can 


Action  by  aitd  against  a  Coepoeation.  505 

a  foreigu  corporation  be  sued  by  another  foreign  corporation  ex- 
cept in  the  cases  therein  specified.  The  provision  is  constitutional. 
Duquesne  Club,  etc.,  v.  Penn  Bank  of  Pittsburgh,  35  Hun,  390. 
To  enable  a  non-resident  plaiutiff  to  maintain  an  action  against  a 
foreign  corporation  it  must  appear  that  the  action  is  either  upon 
a  contract  made  in  this  State,  or  that  the  subject  thereof  is  in 
this  State.  Cantwell  v.  Dubuque,  etc.,  Co.,  17  How.  16;  Brooks 
V.  Stone,  19  id.  395  ;  CampbeU  v.  Chamberlain,  etc.,  R.  R.  Co.,  18 
id.  dlii.  In  the  absence  of  any  allegation  in  the  complaint  that 
plaintiff  is  a  non-resident  of  the  State,  and  therefore  disqualified 
to  sue  a  foreign  corporation  under  this  section,  such  non-residence 
will  not  be  presumed  in  support  of  a  demurrer  on  the  ground  of 
want  of  plaintiff's  capacity  to  sue.  Leslie  v.  Lorillard,  18  Week. 
Dig.  288.  Defendant's  answer  set  up  that  both  parties  were  non- 
residents, and  the  case  not  witliin  this  section.  Four  months  later, 
defendant  gave  notice  of  motion  to  dismiss  on  same  ground.  Held, 
that  a  denial  of  the  motion  without  prejudice  to  defendant's  right  to 
raise  it  on  the  trial  was  right.  Edwards  v.  Berkshire  Life  Ids. 
Co.,  19  Week.  Dig.  423.  "Where  both  plaintiff  and  defendant  are 
foreign  corporations,  the  court  has  jurisdiction,  if  the  cause  of  action 
arose  in  this  State.  Toronto  Trust  Co.  v.  Chicago,  etc.,  R.  R.  Co.,  32 
Hun,  190. 

At  common  law,  and  before  the  statutes  of  this  State,  a  foreign 
corporation  could  not  be  sued  in  any  case  in  the  courts  of  this  State 
unless  it  saw  fit  to  voluntarily  appear.  A  non-resident  of  the  State 
cannot  maintain  an  action  in  a  court  of  this  State  against  a  foreign 
corporation  to  compel  the  specific  performance  of  a  contract  to  sell 
lands  situate  without  the  State.  An  action  to  compel  the  specific 
performance  of  such  a  contract  affects  the  title  to  real  property. 
Hann  v.  Barnegat,  etc.,  Co.,  7  Civ.  Pro.  E,.  222.  The  Superior  Court 
of  the  city  of  New  York  has  no  jurisdiction  in  an  action  brought  by  a 
non-resident  against  a  foreign  corporation,  and  the  objection  to  the 
jurisdiction  may  be  taken  at  any  time.  Brooks  v.  Mexican,  etc.,  Co., 
3  Civ.  Pro.  E.  36.  Sections  1778,  1779,  1780,  do  not  apply  to  a  mu- 
nicipal corporation.     Roosevelt  v.  Edson,  7  Civ.  Pro.  E.  5. 

Cause  of  action  when  arises  in  this  State. —  If  a  contract  is  made 
at  one  place,  but  is  to  be  performed  at  another,  the  place  of  per- 
formance governs  as  to  where  the  cause  of  action  arose.  BurcMe  v. 
Eclchart,  3  N.  T.  132.  But  it  is  said  that  a  note  drawn  in  Iowa,  but 
payable  in  New  York,  is  not,  as  against  the  makers,  a  cause  of  action 
arising  in  this  State.     Cantwell  v.  Dubuque,  etc.,  R.  R.  Co.,  1 7  How. 
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16.  When  parties  reside  and  do  business  in  New  York,  and  there 
indorse,  and  procure  to  be  discounted,  a  note  payable  in  another  State, 
such  indorsement  is  a  New  York  contract.  Artisans'  Bank  v. 
Park  Bank,  41  Barb.  599.  A  note  dated  and  payable  here,  but 
negotiable  elsewhere,  is  governed  by  our  laws.  Jewell  v.  Wright, 
30  N".  Y.  259.  An  action  for  loss  of  baggage  may  be  maintained 
here  if  the  contract  was  made  here.  Jones  v.  Norwich,  etc.,  Co.,  50 
Barb.  193,  criticised  and  limited  in  McOormick  v.  Pennsylvania 
E.  R.  Co.,  49  K  Y.  303,  which  holds  that  where  the  court  has 
jurisdiction  of  the  subject-matter,  or  the  cause  of  action,  consent 
may  confer  jurisdiction  of  the  person.  A  national  bank  in  new 
Orleans  drew  a  draft  on  bankers  in  New  York,  payable  to  the  order 
of  plaintiff,  who  did  business  in  New  York.  After  presentment  and 
protest,  action  was  begun  and  an  attachment  levied  upon  the  prop- 
erty of  the  drawer.  Held,  that  the  cause  of  action  arose  in  this  State, 
and  the  action  was  properly  brought  here.  Hibernia  National 
Bank  v.  Lacombe,  84  N.  Y.  367,  affirming  21  Hun,  166.  "Where 
the  demand  arose  on  written  contracts  executed  and  made  payable  in 
Canada,  and  the  work  contracted  for,  except  a  small  portion,  was 
done  there,  held  not  a  New  York  contract.  Campbell  v.  Champlain, 
etc.,  R.  R.  Co.,  18  How.  412.  But  where  a  contract  was  made  in 
Canada  and  was  chiefly  performed  here,  held,  suit  would  lie  here. 
Johnson  v.  Adams  Tobacco  Co.,  14  Hun,  89. 

Where  plaintiff  made  a  contract  with  a  foreign  corporation,  work 
to  be  done  partly  here  and  partly  abroad,  an  office  to  be  kept  in  New 
York,  held,  that  the  cause  of  action  arose  in  this  State.  Hiller  v. 
B.  dc  M.  R.  R.  Co.,  70  N.  Y.  223.  Where  a  loan  is  made  by  one 
non-resident  to  another,  out  of  the  State,  but  secured  by  a  draft 
drawn  on  a  person  residing  in  the  State,  the  cause  of  action  does  not 
arise  here.  Western  Bank  v.  City  Bank,  7  How.  238.  But  if 
bonds  and  coupons,  made  in  another  State,  are  payable  here,  the 
court  has  jurisdiction,  though  both  parties  are  foreign  corporations. 
Connecticut  Mutual  Ins.  Co.  v.  Cleveland  R.  R.  Co.,  41  Barb.  9. 

General  principles  relating  to  jurisdiction  over  foreign  corpora- 
tions.—  The  courts  of  this  State  have  no  jurisdiction  of  the  assets  of 
a  foreign  corporation,  even  if  the  trustees  are  resident  here.  Red- 
mond V.  Enfield  Manfg  Co.,  13  Abb.  (N.  S.)  332.  Our  courts  will 
not  entertain  jurisdiction  to  enjoin  the  business  of  a  foreign  corpora- 
tion, where  such  injunction  would  practically  suspend  the  corporate 
franchise.  TT  ay  v.  Keyport,  etc.,  Co.,  16  Abb.  320n.  Chan.y„>ry  had 
no  jurisdiction  to  dissolve  a  foreign  corporation  and   winr^    ip  i^^s 
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affairs,  although  its  property  is  mainly  situated  here.  Barclay  v. 
Tallman,  4  Edw.  123.  But  it  may  appoint  a  receiver  for  the  pur- 
pose of  preserving  its  property.  Murray  v.  Vanderhilt,  39  Barb. 
140.  The  Supreme  Court  has  power  to  restrain  the  use  of  the  pro- 
ceeds of  an  illegal  issue  of  stock  by  a  foreign  corporation,  and  to 
appoint  a  receiver.  Fisk  v.  Chicago,  etc.,  R.  R.  Co.,  51  Barb.  513. 
Our  courts  have  no  jurisdiction  in  equity  to  restrain  a  foreign 
corporation,  from  doing  certain  threatened  acts  in  another  State 
in  the  nature  of  a  local  trespass.  Atlantic  <&  Pacific  Tel.  Co. 
V.  B.  &  0.  R.  R.  Co.,  46  Super.  Ct.  377.  Our  courts  have  no  ju- 
risdiction over  a  receiver  of  a  foreign  corporation  appointed  by  the 
court  of  another  State.  Smith  v.  McNamara,  15  Hun,  477;  Kill- 
mer  v.  HobaH,  58  How.  452.  But  where  a  receiver  was  appointed, 
in  another  State,  of  a  foreign  corporation,  but  its  funds  and  officers 
were  here,  and  the  funds  in  unsafe  hands,  held,  a  stockholder  could 
maintain  an  action  for  a  receiver.  Redmond  v.  Hoge,  3  Hun,  171. 
A  person  wrongfully  in  possession,  in  this  State,  of  the  assets  of  a 
foreign  corporation  is  liable  to  an  action  by  creditors  in  this  State. 
Tinhham  v.  Borst,  31  Barb.  407.  A  creditor  of  a  foreign  corporation 
may  pursue  his  demand  in  this  State,  against  a  corporation  formed 
in  this  State,  to  whom  the  property  of  such  foreign  corporation  has 
been  transferred,  in  consideration  of  the  issue  of  shares  in  the  New 
York  company  to  the  stockholders  of  the  foreign  company.  Bar- 
clay V.  QuicTcsilver  Mining  Co.,  9  Abb.  (IST.  S.)  288.  Our  courts 
may  obtain  jurisdiction  over  a  foreign  corporation  by  service  of  pro- 
cess on  its  president  within  this  State,  though  the  service  is  effected 
by  a  trick.  Atlantic,  etc..  Go.  v.  B.  &  0.  R.  R.  Co.,  46  Super.  Ct. 
377.  A  voluntary  appearance  by  a  corporation  confers  jurisdiction, 
as  in  case  of  a  natural  person,  to  the  same  extent  as  actual  service 
of  process.  Attorney -General  v.  Guardian  Ins.  Co.,  77  N.  Y. 
272.  But  not  so  as  to  an  appearance  to  move  to  set  aside  irregular 
process.  Tiffany  v.  Lord,  5  N.  Y.  310.  Nor  is  want  of  jurisdic- 
tion of  the  subject-matter  waived  by  voluntary  appearance.  Calla- 
han V.  New  YorTc,  66  N.  Y.  656.  But  jurisdiction  having  been 
once  acquired  over  the  parties  and  subject-matter,  every  presumption 
is  in  favor  of  the  legality  of  the  judgment.  Blake  v.  Lyon,  etc., 
Man'fg  Co.,  77  N.  Y.  626. 
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CHAPTER   XVII. 

JUDICIAL   SUPERVISION  OP  A  CORPORATION  AJSTD  OP  THE  0PFICER8 
AND  MEMBERS  THEREOF. 

The  provisions  of  this  article  of  the  Code  of  Procedure  are  taken 
from  2  E..  S.,  §§  34,  35,  36,  revised  and  amended. 

§  1781.  An  action  may  be  maintained  against  one  or  more  trustees,  directors, 
managers  or  other  officers  of  a  corporation,  to  procure  a  judgment  for  the  follow- 
ing purposes,  or  so  much  thereof  as  the  case  requires: 

1.  Compelling  the  defendants  to  account  for  their  official  conduct,  in  the  man- 
agement and  disposition  of  the  funds  and  property  committed  to  their  charge. 

2.  Compelling  them  to  pay  to  the  corporation  which  they  represent,  or  to  its 
creditors,  any  money,  and  the  value  of  any  property,  which  they  have  acquired 
to  themselves,  or  transferred  to  others,  or  lost,  or  wasted  by  a  violation  of  their 
duties. 

3.  Suspending  a  defendant  from  exercising  his  office,  when  it  appears  that  he 
has  abused  his  trust. 

4.  Removing  a  defendant  from  his  office,  upon  proof  or  conviction  of  miscon- 
duct, and  directing  a  new  election  to  be  held  by  the  body  or  board  duly  authorized 
to  hold  the  same,  in  order  to  supply  the  vacancy  created  by  the  removal;  or,  where 
there  is  no  such  body  or  board,  or  where  all  the  members  thereof  are  removed, 
directing  the  removal  to  be  reported  to  the  governor,  who  may,  with  the  advice 
and  consent  of  the  senate,  fill  the  vacancies. 

5.  Setting  aside  an  alienation  of  property,  made  by  one  or  more  trustees,  direct- 
ors, managers  or  other  officers  of  a  corporation,  contrary  to  a  provision  of  law,  or 
for  a  purpose  foreign  to  the  lawful  business  and  objects  of  the  corporation,  where 
the  alienee  knew  the  purpose  of  the  alienation. 

6.  Restraining  and  preventing  such  an  alienation,  where  it  is  threatened,  or 
■where  there  is  good  reason  to  apprehend  that  it  will  be  made. 

§  1782.  An  action  may  be  brought,  as  prescribed  in  the  last  section,  by  the 
attorney-general  in  behalf  of  the  people  of  the  State;  or,  except  where  the  action 
is  brought  for  the  purpose  specified  in  subdivision  third  or  fourth  of  that  section, 
by  a  creditor  of  the  corporation,  or  by  a  trustee,  director,  manager  or  other  officer 
of  the  corporation,  having  a  general  superintendence  of  its  concerns. 

Action  hy  the  attorney-general.  —  This  statute  provides  a  remedy 
for  the  unlawful  alienation  of  property  by  a  corporation,  where  the 
alienee  knew  its  purpose,  by  an  action  against  the  officers  chargeable 
with  the  wrong,  to  set  aside  the  alienation  ;  such  action  must  be 
brought  by  the  attorney-general,  and  the  alienee  must  doubtless 
be  made  a  party.  Kelsey  v.  The  Pfandler  Pi'ocess  Co.,  9  State  Rep. 
563.  An  action  brought  by  the  people  to  set  aside  an  alienation  of 
property,  made  by  one  or  more  officers  of  a  corporation,  contrary  to 
a  provision  of  law,  or  for  a  purpose  foreign  to  its  lawful  business, 
implies  the  existence  of  a  corporation.  People  v.  O^Brien,  45  Hun, 
519.     The  attorney-general,  on  behalf  of  the  people,  may  maintain 
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an  action  under  subdivisions  1  and  2  of  section  1781,  and  under  sec- 
tion 1S08 ;  he  must  bring  such  an  action  where  the  public  interests 
require  it  to  be  brouglit,  and  when  the  president  of  a  railroad  com- 
pany makes  a  contract  with  himself  for  the  construction  of  the  rail- 
way, where  he  obtains  all  the  securities,  stocks  and  bonds,  undei- 
pretense  of  paying  the  nominal  contractor,  when  as  chief  engineer 
he  makes  to  himself  certificates  for  work  done,  and  then  as  president 
pays  himself  many  hundreds  of  thousands  of  dollars  in  advance  of 
what  the  contractor  is  entitled  to,  the  attorney-general  must  bring 
an  action ;  and  it  is  no  defense  to  such  an  action  that  an  action  has 
been  brought  by  a  stockholder  under  section  1781.  People  v. 
-Bruff,  60  How.  1.  An  action  brought  by  one  director  to  compel 
others  to  account  is  not  a  bar  to  an  action  bj'  the  attorney-general. 
Keeler  v.  BrooUyn  Elevated  R.  R.  Oo.,  9  Abb.  N.  C.  166. 

Action  by  creditor,  stockholders  or  trustees.  —  The  term  "  cred- 
itor," as  used  in  sections  1781  and  1782,  means  a  judgment 
creditor,  and  not  a  creditor  at  large ;  a  creditor  at  large  cannot 
maintain  an  action  for  the  relief  allowed  by  section  1781.  BeTknap 
V.  North  Am.  Life  Ins.  Co.,  11  Hun,  282;  Cole  y.  KnicTcerbocTcer 
Life  Ins.  Go.,  23  id.  255 ;  Paulsen  v.  Vatisteenhurgh,  65  How.  342. 
A  creditor  cannot  maintain  an  action  against  a  corporation  on 
the  ground  that  their  action  has  caused  the  insolvency  of  the  cor- 
poration. Winter  v.  Baker,  34  How.  183.  It  is  said  in  Ramsey 
V.  Erie  R.  R.  Co.,  that  if,  in  any  case,  a  creditor  can  maintain  an 
action  of  this  character,  he  must  state  the  nature  of  his  claim  in  the 
complaint,  how  it  arose  and  the  amount  due,  and  demand  payment 
before  suit,  and  suspension  should  not  be  ordered  unless  proof 
of  misconduct  is  clear  and  positively  sworn  to.  ^j  section  1809  it  is 
provided  injunction  in  such  case  can  only  be  granted  by  the  court 
on  notice;  and  by  section  1811,  that  trustees  can  only  be  suspended 
or  removed  in  case  of  final  judgment.  Where  the  property  of  a 
corporation  has  been  divided  by  the  stockholders,  a  judgment 
creditor  may  maintain  an  action  against  a  stockholder  to  reach  what 
he  received ;  he  need  not  sue  in  behalf  of  all  or  make  all  the  stock 
holders  parties.  Hastings  v.  Drew,  50  How.  254;  Bartlett  v. 
Drew,  57  N.  T.  587,  affirming  60  Barb.  648.  Profits  made  by  the 
president  of  a  corporation  who  owned  a  majority  of  the  stock  from  a 
lease  of  all  its  property  to  him  may  be  reached.  Conro  v.  Port 
Henry  Iron  Co.,  12  Barb.  27.  See  Van  Cott  v.  Van  Brunt,  82 
N.  Y.  535.  If  an  insurance  company  insolvent  in  fact,  but  not 
known  by  its  officers  to  be  so,  reinsures  a  portion  of  its  policies,  this 
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is  a  transfer  which  makes  the  directors  liable  to  the  other  policy- 
holders, and  the  receivers  may  maintain  an  action.  Casserly  v. 
Manners,  9  Him,  C95.  An  executive  committee  of  a  joint-stock 
company  cannot  vote  themselves  money  in  addition  to  the  regular 
compensation  for  past  extra  services,  nor  in  consideration  of  their 
retirement,  and  a  receiver  will  be  appointed  to  recover  such  money. 
Blatchford  v.  Ross,  54  Barb.  42.  Bank  officers  who  abuse  or 
transcend  their  powers  are  as  much  liable  as  any  private  agent  is  to 
his  employer.  Austin  v.  Daniels,  4  Den.  299.  But  directors  are 
not  liable  for  breach  of  fidelity  by  subordinates  unless  they  have 
knowledge  of  bad  character;  they  are  liable  only  for  neglect  of  ordi- 
nary care.  Scott  v.  Depyster,  I  Edw.  513.  Trustees  who  audit  a 
bill  in  favor  of  one  of  their  number  whose  presence  is  necessary  in 
order  to  constitute  a  quorum  are  liable  to  stockholders.  Butts  v. 
Wood,  37  N.  Y.  317.  In  an  action  by  a  corporation  against  officers 
for  damages  arising  from  violation  of  duty,  no  laches  short  of  the 
statute  of  limitations  is  a  bar.  Ilion  Bank  v.  Carver,  31  Barb.  230. 
An  action  may  be  maintained  by  a  stockholder  in  a  corporation  to 
recover  for  fraudulent  mismanagement ;  Cazeaux  v.  Mail,  25  Barb. 
578;  approved,  Bruff  v.  Mali,  36  N.  Y.  200;  or  to  prevent  the 
misappropriation  of  the  funds  of  the  corporation.  Carpenter  v.  N. 
T.  di  N.  H.  R.  R.  Co.,  5  Abb.  277.  The  corporation  should  be  a 
party  to  such  an  action.  Wells  v.  Jewett,  11  How.  242;  Gardner 
V.  Pollard,  10  Bosw.  674 ;  Smith  v.  Bathhun,  66  Barb.  402.  It 
was  formerly  doubted  whether  such  an  action  could  be  brought 
against  one  stockholder ;  Smith  v.  Rathbxm,  66  Barb.  402  ;  Sim- 
mons V.  Sisson,  26  N.  Y.  264;  and  also  held  that  the  action  must  be 
brought  in  the  name  of  the  corporation  unless  it  refused  after 
request.  Gray  v.  New  York,  etc..  Steamboat  Co.,  3  Hun,  383 ; 
Taylor  v.  Earle,  8  id.  1 ;  O'Brien  v.  CConnell,  7  id.  228 ;  Greaves 
V.  Gouge,  69  E.  Y.  154. 

Although,  in  general,  a  stockholder  must  request  a  corporation^ 
or  its  officers,  to  sue  before  he  can  sue  on  its  behalf,  yet,  where  it  is 
shown  that  the  corporation  is  under  the  control  of  those  who  must 
be  defendants  in  the  suit,  such  demand  is  not  required.  Sheridan 
V.  Sheridan  Mectrio  Light  Co.,  38  Hun,  396  ;  Currier  v.  N'.  Y., 
W.  S.  (&  B.  R.  R.  Co.,  35  id.  355  ;  Kelsey  v.  Sargeant,  40  id.  150 ; 
Anderton  v.  Wolf,  41  id.  571.  But  he  must  show  either  that  the 
affairs  of  the  corporation  remain  in  the  hands  or  under  the  control 
of  officers  who  are  about  to  permit  a  sacrifice  of  the  property,  or  who 
are  parties  to  such  a  proceeding.     Spencer  v.  Clark,  22  Week.  "Di;:. 
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490.  A  stockholder  may  maintain  an  action  to  prevent  the  payment 
of  money  by  the  corporation  on  an  unlawful  agreement.  Leslie  v. 
Lorillard,  40  Hun,  392.  A  stockholder  is  not  deprived  of  the  right 
to  bring  an  action  for  illegal  acts  of  the  corporation  by  reason  of  the 
fact  that  he  did  not  purchase  his  stock  till  after  the  commission  of  the 
acts  complained  of.  Frothingham  v.  Broadway,  etc.,  H.  R.  Co.,  9 
Civ.  Pro.  E.  304. 

The  statute  sanctions  an  action  to  restrain  the  officers  of  a  corpora- 
tion from  paying  to  themselves  salaries  fixed  by  them  in  their  own 
favor,  and  to  compel  them  to  refund  the  amount  already  paid,  and 
a  previous  demand  to  bring  the  action  is  unnecessary  when  the  cor- 
poration is  wholly  under  the  control  of  the  directors,  whose  wrong 
is  complained  of.  McNaughton  v.  Osgood,  41  Hun,  110,  citing 
Brim.ckerhoff  v.  Bostwick,  88  IST.  T.  59,  as  to  last  proposition. 
Where  a  stockholder  brings  an  action  on  behalf  of  himself  and  all 
other  stockholders  against  a  trustee,  and  the  corporation  alleging 
that  the  trustee  has  converted  its  money  and  property  to  his  own 
use,  and  the  corporation  declines,  upon  application  of  plaintifE,  to 
bring  an  action  for  its  recovery,  and  is  made  a  defendant,  it  is  in 
proper  form,  although  no  other  damage  is  alleged  as  accruing  to 
plaintiff.  The  decree,  if  the  cause  goes  to  final  judgment,  will  ade- 
quately protect  all  interested.  The  action  is  properly  brought.  Car- 
penter V.  Roberts,  56  How.  216. 

If  through  gross  negligence  and  inattention  the  directors  of  a  cor- 
poration suffer  the  corporate  funds  to  be  lost  or  wasted,  they  are  lia- 
ble for  the  loss  so  sustained.  An  action  may  be  brought  by  the  re- 
ceiver of  a  national  bank  to  recover  such  damages  in  the  State  courts. 
In  case  the  receiver  is  one  of  the  directors  cliargeable  with  neglect 
of  duty,  such  action  may  be  maintained  by  the  stockholders,  or  by 
one  or  more  of  them.  The  bank  and  the  receiver  are  necessary  de- 
fendants in  such  an  action.  But  it  is  not  necessary  to  allege  in  the 
<?ump]aint  a  direction  from  the  comptroller,  or  a  demand  upon  liim, 
and  a  refusal  to  direct  the  receiver  to  bring  the  action,  or  a  refusal 
by  the  receiver  to  sue.  Brincherhof  v.  Bostwioh,  88  N.  Y.  52, 
reversing  23  Hun,  237.  Such  an  action  is  really  the  action  of  all 
the  stockholders,  and  the  judgment  is  for  the  benefit  of  all.  Brinck- 
erhoff  V.  Bostwick,  99  N.  Y.  194,  reversing  34  Hun,  352. 

Where  one  who,  by  contract  with  a  corporation,  was  to  have  the 

management  of  its  affairs  for  one  year,  before  the  close  of  the  year 

brought  an  action  to  set  aside  an  alleged  unlawful  alienation  of  its 

property  made  bv  its  trustees  and  officers,  held,  it  was  authorized  by 

65' 
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the  preceding  sections.  In  such  an  action  a  trustee,  wlio  was  not  iv» 
any  way  connected  with  the  unlawful  alienation,  is  not  a  necessary 
defendant.  -BeecAer  v.  &A^■e^e^m,  4  Civ.  Pro.  K.  230.  Where  three 
of  the  four  trustees,  the  pastor  and  sexton  of  a  corporation,  formed 
under  chapter  60,  Laws  of  1813,  conspired  to  change  the  ecclesiastical 
'  connection  of  such  corporation,  and  divert  its  temporalities  to  another 
denomination,  held,  that  one  legal  trustee  might  bring  an  action  in  the 
name  of  the  corporation  to  restrain  such  diversion.  First  Ref.  Pres. 
Church  V.  Bowden,  16  "Week.  Dig.  387.  But  the  court  can  only 
interfere  with  a  corporation  or  its  officers  on  some  of  the  grounds 
mentioned  in  the  statutes.  Belmont  v.  Erie  Railway  Co.,  52  Barb. 
687;  Ferris  v.  Strong,  3  Edw.  127;  Yerplanlc  v.  Mercantile  Ins. 
Co.,  1  Edw.  84.  It  was  said,  however,  in  Knishern  v.  Lutheran 
Church,  1  Sandf.  Ch.  439 ;  Boivden  v.  McLeod,  1  Edw.  588 ;  Bap- 
tist Church  V.  Witherell,  3  Paige,  296,  that  chancery  had  power  to 
compel  trustees  to  execute  their  trusts  independent  of  statute. 

§  1783.  This  article  does  not  divest  or  impair  any  visitorial  power  over  a  corpo- 
ration, which  is  vested  by  statute  in  a  corporate  body,  or  a  public  officer. 


CHAPTER    XVIII. 

ACTIONS  TO  PROCURE  THE  DISSOLUTION  OP  A  CORPORATION,  AND 
ACTIONS  TO  ENFORCE  THE  INDIVIDUAL  LIABILITY  OP  THE  OPFI- 
CERS  OR  MEMBERS  OF  A  CORPORATION. 

§  1784.  Where  final  judgment  for  a  sum  of  money  has  been  rendered  against  a 
corporation  created  by  or  under  the  laws  of  the  State,  and  an  execution,  issued 
thereupon  to  the  sheriff  of  the  county,  where  the  corporation  transacts  its  general 
business,  or  where  its  principal  office  is  located,  has  been  returned  wholly  or 
partly  unsatisfied,  the  judgment  creditor  may  maintain  an  action  to  procure  a 
judgment,  sequestrating  the  property  of  the  corporation,  and  providing  for  a  dis- 
tribution thereof,  as  prescribed  in  section  one  thousand  seven  hundred  and 
ninety-three  of  this  act. 

See  rule  81,  chapter  19. 

This  remedy  is  limited  to  creditors  who  have  proceeded  to  execu- 
tion without  satisfaction;  Mann  v.  Rents,  2  Sandf.  Ch.  25^;  and, 
therefore,  a  creditor  at  large  who  has  no  judgment  is  not  entitled  to 
the  benefits  of  the  statute.  Damhman  v.  The  Empire  Mill,  12 
Barb.  341.  This  authority  does  not  supersede  the  attornev-general's 
power  to  institute  proceedings  to  dissolve,  nor  the  power  of  a  general 
creditor  without  a  judgment  to  institute  proceedings  to  restrain  the 
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improper  exercise  of  certain  powers,  or  to  procure  tlie  payment  of 
his  debt ;  each  proceeding  may  go  on  with  the  rights  peciihar  to  each, 
subject  to  the  power  of  the  court  to  restrain  nnnecessary  suits.  Id. 
The  right  of  a  corporation  to  defend  an  action  or  appeal  from  a 
judgment  is  not  affected  by  a  judgment  in  another  action  seques- 
trating its  property.  Until  the  corporation  is  dissolved,  a  contract 
may  be  enforced  against  it  as  well  after  as  before  tlie  appoint- 
ment of  a  receiver.  The  sequestration  interrupts  the  ordinary 
business  of  a  corporation  bnt  does  not  necessarily  affect  the  cor- 
porate franchises,  and  if  the  assets  are  more  than  sufficient  to 
liquidate  its  liabilities,  the  surplus  goes  back  to  the  corporation  on 
paying  its  creditors.  The  corporation  is  entitled  to  have  the  action 
for  sequestration  discontinued  and  receiver  discharged.  Parry  v. 
American  Opera  Co.,  12  Civ.  Pro.  K.  195,  citing  Mann  v.  PentZy 
3  N.  Y.  419 ;  Angell  v.  Silsbury,  19  How.  48.  Until  judgment 
dissolving  the  corporation  and  ending  its  existence  a  contract  can  be 
enforced  against  a  corporation.  Eincaid  v.  Dwinnelle,  59  N.  Y. 
548  ;  PringleY.  Woolworih,  90  id.  510.  The  remedy  by  sequestra- 
tion against  a  corporation  must  be  based  on  a  final  judgment,  and 
the  issue  and  return  of  an  execution  unsatisfied.  Where,  therefore, 
the  judgment  on  which  the  sequestration  proceedings  are  based  is 
opened  and  the  defendant  is  allowed  to  come  in  and  defend,  but  the 
judgment  is  ordered  to  stand  as  security,  there  is  no  longer  a  final 
judgment  and  the  sequestration  proceedings  must  fall.  Rodbourn  v. 
JJtica,  etc.,  R.  R.  Co.,  28  Hun,  369.  In  Whittlesy  v.  Frantz,  74 IST. 
Y.  456,  it  was  held  that  imder  section  36,  2  K.  S.  463,  for  which  this 
section  is  a  substitute,  the  appointment  of  the  receiver  was  a  pro- 
ceeding against  the  corporation,  and  if  the  appointment  was  binding 
as  to  it,  no  one  else  could  question  it.  The  jurisdiction  of  the  court, 
to  entertain  the  proceeding,  did  not  depend  on  the  truth  of  the  facts 
alleged  in  the  petition  ;  the  determination  of  the  court  on  the  facts, 
whether  rightful  or  not,  does  not  affect  the  jurisdiction.  Where  the 
complaint  in  an  action  alleged  the  appointment  of  plaintiff  in  seques- 
tration proceedings  under  the  Revised  Statutes,  and  the  appointment 
was  claimed  to  be  invalid  on  the  ground  that  this  section  provides 
for  the  only  means  of  appointment  by  action,  held,  that  a  former 
judgment  between  the  parties  was  an  adjudication  on  that  subject 
and  it  was  not  now  before  the  court.  Griffin  v.  Long  Island  R.  R. 
Co.,  102  ]Sr.  Y.  449.  In  Manneck  v.  Manneclc,  23  Alb.  L.  J.  216, 
it  is  held  that  the  court  has  no  power  to  interfere  with  a  corporation 
on  petition  ™hen  no  action  is  pending.     A  judgment  creditor  who 


514  Actions  foe  Dissolution  of  a  Cokpoeation. 

files,  a  bill  against  stockholders  after  the  return  of  execution  obtains 
no  preference.  Morgan  v.  JST.  T.  c&  A.  B.  R.  Co.,  10  Paige,  290; 
Tallmage  v.  Fishkill  Iron  Co.,  4  Barb.  382.  In  an  action  bronght 
to  sequestrate  the  property  of  a  corporation,  a  receiver  was  appointed 
on  default.  No  notice  was  given  to  the  attorney-general,  as  required 
by  chapter  378,  Laws  1883.  Upon  notice  to  the  attorney-general, 
an  order  was  entered  appointing  such  receiver  nunc  pro  tunc.  Held, 
that  without  deciding  whether  a  jurisdictional  defect  could  be  cured 
by  an  amendatory  order,  that  the  order  made  in  this  case  had  the 
effect  from  its  date  of  making  the  appointment  valid.  Morrison  v. 
Menhaden  Co.,  37  Hun,  522.  A  receivership  to  sequestrate  the 
property  of  a  railroad  company  comes  within  the  spirit  and  intent 
of  the  law  of  1883,  requiring  notice  to  be  given  to  the  attorney-gen 
eral,  of  all  proceedings  in  an  action  for  the  dissolution  of  a  corpora- 
tion or  a  distribution  of  its  assets.  Whitney  v.  JV.  Y.  di  AtlanitG 
H.  R.  Co.,  66  How.  436. 

Precedent  for  Complaint  to  Sequestrate  Proi^erty  of  a  Corporation. 
STTPBEME  COURT  — Ulster  Counxt. 

The  Kingston  National  Bank 

agst. 
Tlie  James  Cement  Company. 


The  complaint  of  the  above-named  plaintiflf  respectfully  shows  to 
this  court,  that  the  said  plaintiff  is  both  a  domestic  and  foreign  cor- 
poration, created  under  the  laws  of  the  State  of  New  York,  and  the 
laws  of  the  United  States  of  America;  that  the  defendant  is  a  domes- 
tic corporation  created  under  the  laws  of  the  State  of  New  York. 

The  complaint  further  shows  that  on  or  about  the  15th  day  of  Janu- 
ary, 1887,  the  above  plaintiff  recovered  against  the  above  defendant  a 
final  judgment  in  this  court  for  the  sum  of  $794.58,  which  said  judg- 
ment was  rendered  against  the  said  defendant,  which  is  a  corporation 
created  under  the  laws  of  the  State  of  New  York,  for  a  sum  of  money, 
and  the  action  in  which  the  judgment  was  rendered  was  founded  upon 
the  promissory  notes  of  the  said  defendant  overdue,  and  which  were 
held  and  owned  by  the  said  plaintiff;  that  said  judgment  was  duly 
entered  in  the  Ulster  county  clerk's  ofRce,  and  the  judgment-roll  therein 
duly  filed  in  said  clerk's  office;  that  the  execution,  in  duo  and  regular 
form,  has,  since  the  entry  of  said  judgment,  been  duly  issued  to  the 
sheriff  of  the  said  county  of  Ulster,  and  has  since  been  duly  returned 
wholly  unsatisfied;  that  the  said  defendant  transacts  its  general  busi- 
ness in  said  county  of  Ulster,  and  its  principal  office  is  located  in  the 
town  of  Esopus  in  said  county  of  Ulster;  that  plaintiff,  therefore,  de- 
mands the  judgment  of  this  court  sequestrating  the  property  of  the 
said  defendant,  and  for  a  just  and  fair  distribution  thereof  and  of  the 
proceeds  thereof  among  its  fair  and  honest  creditors,  in  the  order  and 
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in  the  proportion  prescribed  by  law,  in  case  of  the  voluntary  dissolu- 
tion of  a  corporation;  and  that  a  temporary  receiver  may  be  appointed, 
pending  this  action,  of  the  property  and  effects  of  the  defendant,  and 
that  the  final  judgment  to  be  entered  herein  may  direct  the  appoint- 
ment of  a  permanent  receiver  herein  of  said  property  and  effects,  or 
for  such  further  or  other  judgment  or  relief  or  decree  as  may  be  just 
and  agreeable  to  equity. 

E.  Bernard, 
Plaintiff's  Attorney,  Kingston,  N.  Y. 

(Add  verification.) 

§  1785.  In  either  of  tlie  following  cases,  an  action  to  procure  a  j  udgment  dis- 
solving a  corporation,  created  by  or  under  the  laws  of  the  State,  and  forfeiting 
its  corporate  rights,  privileges  and'  franchises,  may  be  maintained,  as  prescribed 
in  the  next  section: 

1.   Where  the  corporation  has  remained  insolvent  for  at  least  one  year. 

3.  Where  it  has  neglected  or  refused,  for  at  least  one  year,  to  pay  and  discharge 
its  notes  or  other  evidences  of  debt. 

3.  Where  it  has  suspended  its  ordinary  and  lawful  business  for  at  least  one 
year. 

4.  If  it  has  banking  powers,  or  power  to  make  loans  on  pledges  or  deposits,  or 
to  make  insurances,  where  it  becomes  insolvent  or  unable  to  pay  its  debts,  or  has 
violated  any  provisions  of  the  act,  by  or  under  which  it  was  incorporated,  or  of 
any  other  act  binding  upon  it. 

§  1786.  An  action  specified  in  the  last  section  may  be  maintained  by  the  attor- 
ney-general in  the  name  and  in  behalf  of  the  people;  and  whenever  a  creditor  or 
stockholder  of  any  corporation  submits  to  the  attorney -general  a  written  state- 
ment of  facts,  verified  by  oath,  showing  grounds  for  an  action  under  the  provis- 
ions of  the  last  section,  and  the  attorney-general  omits,  for  sixty  days  after  this 
submission,  to  commence  an  action  specified  in  the  last  section,  then,  and  not  other- 
wise, such  creditor  or  stockholder  may  apply  to  the  proper  court  for  leave  to 
commence  such  an  action,  and  on  obtaining  leave  may  maintain  the  same  accord- 
ingly. 

Insolvency  and  unpaid  notes. —  An  action  for  the  dissolution  of 
a  corporation  which  has  been  insolvent  may  be  maintained  by  a 
majority  of  the  trustees  of  the  corporation  being  stockholders.  Med- 
hury  V.  Rochester  Frear  Stone  Co.,  19  Hun,  498,  explained  in 
Killredge  v.  Kellogg  Bridge  Co.,  8  Abb.  N.  C.  168.  An  action  to 
dissolve  a  corporation  for  failure  to  pay  its  notes,  or  for  suspending 
its  ordinary  and  lawful  business  for  one  year,  must  be  brought  by 
the  attorney-general,  and  not  by  a  stockholder.  Wilmersdoerffer  v. 
LaTce  Mahopao  Co.,  18  Hun,  387.  See  present  language  of  section 
1786,  as  to  when  stockholder  can  bring  action.  A  stockholder  of 
other  than  a  moneyed  corporation  is  not  entitled  to  a  decree  wind- 
ing up  the  affairs  of  the  corporation  and  appointing  a  receiver. 
Blivin  V.  Peru  Steel  and  Iron  Co.,  9  Abb.  N'.  C.  205.  Refusal  by 
a  bank  to  pay  a  draft  protested  for  non-payment  for  ten  days,  and  a 
continuance  of  banking  business  for  that  time,  is  ground  for  disso- 
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lution,  though  the  omisbion  to  pay  was  under  the  belief  the  matter 
would  be  arranged  otherwise,  if  the  bank  have  probable  cause  to  be- 
lieve the  money  was  not  due  from  it.  Bank  Oommissioner  v.  Bank 
of  Buffalo,  6  Paige,  503.  The  mere  fact  that  the  demand  notes  of 
a  corporation  remain  outstanding  ig  not  an  act  of  insolvency  in  the 
absence  of  any  demand  of  payment.  Denike  v.  N.  Y.  dc  R.  Lime 
and  Cement  Co.,  80  IST.  Y.  599.  In  the  absence  of  fraud  or  mis- 
management, a  portion  of  the  stockholders  of  a  company  have  no 
absolute  right  to  the  appointment  of  a  receiver,  though  it  be  insol- 
vent ;  that  is  a  matter  of  discretion.  Id.  When  a  corporation  be- 
comes insolvent,  the  directors  may  lawfully  resign  in  order  to  ob- 
tain the  appointment  of  a  receiver,  and  it  is  proper  for  tliem  to  do  so. 
Smith  V.  Danzig,  64  How.  320.  In  an  action  to  dissolve  a  corpora- 
tion on  the  ground  that  it  has  remained  insolvent  for  at  least  one 
year,  and  that  it  has  for  that  time  suspended  its  ordinary  and  lawful 
business,  it  is  immaterial  wlietherthe  corporation  is  a  manufacturing 
corporation  or  not,  inasmuch  as  the  provisions  of  tlie  Code  contain- 
ing this  section  refer  to  all  corporations  created  by  or  under  the 
laws  of  the  State.  Where  tlie  complaint  alleged  that  the  corporation 
had  been  unable  to  meet  its  obligations,  and  had  failed  to  pay  a 
judgment  therein  set  forth,  that  it  had  not  a  dollar  in  the  treasury, 
and  was  insolvent,  and  had  been  for  at  least  a  year  past,  held,  that 
an  answer  alleging  payment  of  the  judgment  and  averring  the  coi- 
poration  had  no  liabilities  to  creditors  by  way  of  judgments  unsatis- 
fied, was  insufficient.  That  a  corporation  may  be  insolvent  against 
which  no  judgments  have  been  recorded,  A  corporation,  like  an  in- 
dividual, is  insolvent  when  it  cannot  pay  its  debts.  People  v.  Ex- 
celsior Gas-light  Co.,  8  Civ.  Pro.  E.  390.  Insolvency  means  a 
general  inability  to  pay  debts,  to  fulfill  obligations  according  to  its 
undertaking,  a  general  inability  to  answer,  in  the  course  of  business, 
the  liabilities  existing  and  capable  of  being  enforced,  not  an  absolute 
disability  to  pay  at  some  future  time,  but  not  in  a  condition  to  pay 
debts  in  the  ordinary  course,  as  persons  carrying  on  trade  usually  do 
it,  free  from  unusual  or  unforeseen  contingencies.  Ferry  v.  Bank 
of  Central  New  York,  15  How.  415.  Where  a  corporation  alleges 
that  judgment  was  obtained  against  it  by  the  collusion  and  fraud  of 
its  president,  if  no  a])plication  be  made  to  open  the  same  within  a 
reasonable  time,  a  receiver  will  be  appointed.  Loder  v.  N.  Y.,etc., 
JR.  JR.,  4  Hun,  227.  An  insolvent  life  insurance  company  may  be 
dissolved  and  its  afiiairs  wound  up  at  the  instance  of  a  single  stock- 
holder.    Masters  v.  Electric  Life  Ins.  Co.,  6   Daly,  455.     Where 
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it  appeared  the  assets  of  a  life  insurance  company  were  short  a 
sum  equal  to  the  amount  of  its  outstanding  policies,  that  its  capital 
had  been  sunk,  some  of  its  assets  were  not  easily  available,  and  its 
management  careless,  it  waa  held  a  proper  case  for  the  appointment 
of  a  receiver  on  the  application  of  the  attorney-general.  People 
V.  AilantiG  Mutual  Life  Ins.  Co.,  74:  N.  Y.  177  ;  People  v.  Glohe 
Mutual  Life  Ins.  Co.,  60  How.  57  ;  id.  82. 

It  was  held,  before  the  Code  of  Procedure,  that  a  creditor  at  large 
of  a  corporation  co'jld  not  maintain  an  action  to  have  it  dissolved  on 
the  ground  of  inrolvency,  and  to  compel  its  trustees,  directors  and 
•officers  to  make  good  the  losses  which  it  had  sustained  by  reason  of 
their  mismanag'jment.  "  Creditor"  means  judgment  creditor.  Bel- 
knap V.  North  Am.  Life  Ins.  Co.,  11  Hun,  282  ;  Cole  v.  Knicker- 
bocker Life  Jus.  Co.,  23  id.  255;  a])peal  dismissed  by  consent,  91 
N.  Y.  641.  A  plaintiff,  as  a  mere  owner  of  corporate  shares,  has 
not  the  legs'/  right  to  apply  for  a  dissolution  of  a  corporation  and  the 
winding  wp  of  its  affairs;  nor  can  a  mere  contract  creditor  maintain 
the  action..  Byrne  v.  N.  Y.  Brick  and  Cement  Co.,  16  Week. 
Dig.  1  j"}.  To  entitle  a  creditor  to  the  aid  of  equity  in  reaching 
assets,  there  must  be  a  judgoient  and  execution  issued  thereon  and 
returned  unsatisfied.  The  fact  that  the  debtor  is  an  insolvent  corpo- 
ration, and  has  conveyed  its  property  in  contravention  of  the  stat- 
'.te,  does  not  authorize  a  resort  to  equity  till  the  remedy  at  law  has 
lieen  exhausted  ;  nor  can  an  equitable  action  be  sustained  on  the 
ground  that  the  appointment  of  a  receiver  is  necessary  to  preserve 
the  pi'operty  during  litigation.  Adee  v.  Bigler,  81  N.  Y.  319. 
Under  the  Revised  Statutes,  an  insolvent  insurance  corporation  could 
not  be  dissolved  at  a  stockholder's  suit,  but  only  in  an  action  brought 
by  the  attorney -general.  Attorney- General  \.  Continental  Life 
Ins.  Co.,  53  How.  16. 

Suspension  of  business. —  Suspension  of  ordinary  business  means 
a  substantial  relincpishment  of  such  business;  as  in  case  of  an  insur- 
ance company,  a  refusal  to  take  new  policies.  A  substantial  suspen- 
sion of  business  is  a  violation  of  law.  Matter  of  Jackson  M.  Ins. 
Co.,  4  Sandf.  Ch.  559.  Neglect  to  comply  witli  the  provisions  of 
the  charter,  by  a  corporation,  is  an  offense.  People  v.  Rensselaer 
Ins.  Co.,  38  Barb.  323.  A  lease,  by  stockholders  of  a  manufactur- 
ing company,  of  all  its  property,  for  two  years,  although  the  business 
is  carried  on,  but  by  the  lessee,  is  a  suspension  of  ordinary  business. 
Conro  v.  Gray,  4  How.  166.  An  election  of  trustees  of  the  corpo- 
ration   is    not    sufficient    if  it  suspends  its  operations.     Briggs  v. 
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Pemiimmi,  8  Cow.  387.  Where  insolvency  and  suspension  ol 
business  are  admitted,  the  law  allows  no  excuse  for  forfeiture. 
People  V.  North.  R.  R.  Co.,  42  N.  Y.  217.  An  allegation  of  prac- 
tical suspension  to  a  great  extent,  for  the  whole  or  greater  part  of  a 
year,  is  not  sufficient.  BUven  v.  Steel  and  Iron  Co.,  9  Abb.  N.  C. 
205.  It  is  not  a  sufficient  defense  to  an  action,  brought  under  section 
1786,  for  the  dissolution  of  a  corporation,  to  deny  that  the  defendant 
is  organized  for  manufacturing,  mining,  mechanical  or  chemical  pur- 
poses. The  sections  refer  to  all  corporations  by  or  under  the  laws 
of  the  State.  People  v.  Excelsior  Gas-light  Co.,  3  How.  (N.  S.)  390. 
At  what  time  corporation  is  dissolved  and  effect  of  dissolution. — 
Suspension  of  ordinary  business  for  a  year  is  not  a  dissolution  till  so 
judicially  declared.  Michles  v.  Rochester  City  Bank,  11  Paige,  118 ; 
affirmed,  id.  129,  n.  Ceasing  business  does  not  terminate  the  existence 
of  a  manufacturing  corporation.  Gary  v.  Schoharie  Machine  Co.,  2 
Hun,  110.  A  manufacturing  company  is  not  dissolved  by  the  ap- 
pointment of  a  receiver  under  the  Revised  Statutes  so  as  to  bar  an 
action  against  a  stockholder  on  his  individual  liability.  Kincaid  v. 
Dwinnelle,  59  IST.  Y.  548.  Dissolution  does  not  take  effect  until 
judicially  declared.  Ormsby  v.  Vermont  Copper  Co.,  65  Barb.  360  ; 
i-eversed  on  another  point,  56  N.  Y.  623 ;  Allen  v.  N.  J.  Southern 
R.  R.  Co.,  49  How.  14;  Clancy  v.  Onondaga  F.Salt  Co.,  62  Barb. 
395.  It  is  not  dissolved  by  the  appointment  of  a  receiver,  and  the 
sequestration  of  its  property.  Huguenot  Rank  v.  Studwell,  6  Daly, 
13;  reversed  on  another  point,  74  N.  Y.  620.  As  the  appointment 
of  a  receiver  under  the  National  Bank  Act  does  not  dissolve  the 
corporation,  a  creditor  whose  claim  has  been  rejected  may  bring  an 
action  to  establish  it.  Green  v.  Wallkill  Nat.  Bank,  7  Hun,  63.  As 
to  what  constitutes  a  dissolution  of  a  corporation,  and  iiow  forfeit- 
ure of  corporate  power  is  effected,  see  Lea  v.  Am.,  Atl.  d:  P.  Can. 
Co.,  3  Abb.  (N.  S.)  1;  Nim.mons  v.  Tuppen,  2  Sweeny,  652; 
Tower  v.  Hale,  46  Barb.  361.  Real  estate  conveyed  absolutely  to  a 
corporation  does  not  revert  to  the  grantor  on  the  dissolution  of  the 
corporation.  Heath  v.  Barmore,  50  JST.  Y.  502.  The  dissolution 
of  a  corporation  terminates  all  pending  actions,  and  all  subsequent 
proceedings  are  void.  McOulloch  v.  Norwood,  58  N.  Y.  562 ; 
Sturges  v.  Vanderhilt,  73  id.  3S4.  After  dissolution  a  company 
can  make  no  contract  on  which  any  claim  payable  out  of  its  assets 
can  bo  based.  Tinkham  v.  Borst,  31  Barb.  407.  After  dissolution, 
process  to  begin  a  suit  cannot  be  served  on  an  officer  of  the  company. 
Iletzel  V.  Tannehill  Silver  M.  Co.,  4  Abb.  N.  C.  40.     On  dissolu- 
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tion  the  interest  of  stockholders  become  equitable  rights  to  propor- 
tionate shares  of  debts,  and  in  the  adjustment  each  stockholder  is  to 
be  charged  with  what  he  owes.  James  v.  Woodrvff,  2  Den.  574.  It 
is  questionable  whether  in  this  State  an  action  to  dissolve  a  foreign 
coi'poration  can  be  maintained.  Taylor  v.  Charter  Oak  Life  Ins. 
Co.,  8  Abb.  !N.  C.  331.  But,  notwithstanding  forfeiture  and  dissolu- 
tion of  a  foreign  corporation  by  the  tribunals  where  it  existed,  it  is 
deemed  to  continue  so  far  as  to  enable  creditors  to  proceed  within 
this  State  against  its  property  here.  Hihernia  Wat.  Bank  v. 
Lacombe,  21  Hun,  166;  affirmed,  84  K  Y.  367.  The  dissolution 
of  a  corporation  does  not  terminate  a  lease  entered  into  by  it,  nor 
does  a  covenant  therein  cease  to  be  obligatory.  People  v.  National 
Trust  Co.,  82  IST.  Y.  283. 

Where  a  corporation  with  the  approval  of  all  its  stockholders 
sold  all  its  property  for  the  purpose  of  discontinuing  the  corpo- 
rate business,  and  by  resolution  declared  itself  dissolved,  held, 
it  should  thereby  be  adjudged  to  have  surrendered  its  franchise. 
Webster  v.  Turner,  12  Hun,  264.  See,  however,  Lake  Ontario- 
Nat.  Bank  v.  Onondaga  County  Bank,  7  id.  549  ;  Taylor  v.  JEarle, 
8  id.  1.  A  lease  for  a  term  of  years  by  a  corporation  is  not  termi- 
nated by  its  dissolution  ;  People  v.  National  Trust  Co.,  S2  X.  Y. 
283  ;  but  a  lessee  must  be  made  a  party.  People  v.  Albany  d;  Vt. 
R.  It.  Co.,  77  N.  Y.  232.  A  forfeiture  of  franchises  of  a  corpora- 
tion cannot  be  decreed  in  a  collateral  proceeding.  Central  Cross 
Town  R.  R.  Co.  v.  Thirty-third  St.  R.  R.  Co.,  54  How.  168  ; 
Matter  N.  Y.  Elevated  R.  R.  Co.,  70  N.  Y.  327.  A  corporation 
is  not  dissolved,  and  in  consequence  incapacitated  to  sue  and  be  sued 
by  reason  of  its  insolvency,  assignment  to  trustees  and  suspension  of 
corporate  powers  for  a  year.  Neio  England  Iron  Co.  v.  Gilbert 
Elevated  R.  R.  Co.,  91  N.  Y.  153.  The  provisions  of  section  1793, 
that  in  an  action  for  the  sequestration  of  the  property  of  the  cor- 
poration, its  property,  after  the  payment  of  creditors,  should  be  dis- 
tributed among  the  stockholders,  seems  to  indicate  that  a  final  decree 
of  sequestration  works  a  practical  dissolution  of  the  corporation. 
Eddy  V.  Co-operative  Dress  Ass'n,  3  Civ.  Pro.  R.  434. 

§  1787.  In  an  action,  brought  as  prescribed  in  this  article,  the  court  may,  upon 
proof  of  the  facts  authorizing  the  action  to  be  maintained,  grant  an  injunction 
order,  restraining  the  corporation  and  its  trustees,  directors,  managers  and  other 
officers,  from  collecting  or  receiving  any  debt  or  demand,  and  from  paying  out  or 
in  any  way  transferring  or  delivering,  to  any  person,  any  money,  property  or 
effects  of  the  corporation,  during  the  pendency  of  the  action,  except  by  express 
permission  of  the  court.  Where  the  action  is  brought  to  procure  the  dissolution 
of  the  corporation,  the  injunction  may  also  restrain  the  corporation  and  its  trus- 
66 
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tees,  directors,  managers  and  other  officers  from  exercising  any  of  its  corporate 
rights,  privileges  or  franchises,  during  the  pendency  of  the  action,  except  by 
express  permission  of  the  court.  Tte  provisions  of  title  second  of  chapter  seventh 
of  this  act,  relating  to  the  granting,  vacating  or  modifying  of  an  injunction  order, 
apply  to  an  injunction  order  granted  as  prescribed  in  this  section,  except  that  it 
caa  be  granted  only  by  the  court. 

A  court  of  equity  has  not  the  power  to  restrain  an  officer  of  a 
corporation  from  performing  the  general,  ordinary  and  proper  duties 
of  his  office  by  an  ex  parte  injunction,  although  it  may  restrain  him 
from  a  particular  wrong  affecting  private  rights,  and  may  suspend 
or  remove  a  trustee  in  certain  cases.  People  v.  A.  &  K  R.  R.  Co., 
7  Abb.  (E.  S.)  265.  And  an  officer  may  be  restrained  from  the 
performnnce  of  any  particular  fraudulent  act.  Howe  v.  Deuel,  43 
Barb.  504;  Fish  v.  Chi.,  etc.,  R.  R.  Co.,  53  id.  513.  Corpora 
tions  may  be  restrained  in  the  same  manner  and  to  the  same  extent 
as  individuals.  May o?^  of  New  YorkY.  Staten  Island  Ferry  Co., 
64  !N".  Y.  622.  See  provisions  of  §  1809,  requiring  notice  of 
application  for  injunction  to  suspend  ordinary  business  of  corpora- 
"tions,  where  the  authorities  on  the  subject  of  injunctions  provided 
for  by  this  title  are  collated. 

§  1788.  'lAmended,  1882.]  In  such  an  action  the  court  may  also,  at  any  stage 
thereof,  appoint  one  or  more  receivers  of  the  property  of  the  corporation.  A  re- 
ceiver, so  appointed,  before  final  judgment  is  a  temporary  receiver  until  final 
judgment  is  entered.  A  temporary  receiver  has  power  to  collect  and  receive  the 
debts,  demands  and  other  property  of  the  corporation;  to  preserve  the  property 
and  the  proceeds  of  the  debts  and  demands  collected;  to  sell  or  otherwise  dispose 
of  the  property  as  directed  by  the  court;  to  collect,  receive  and  preserve  the  pro- 
ceeds thereof,  and  to  maintain  any  action  or  special  proceeding  for  either  of  those 
purposes.  He  must  qualify  as  prescribed  by  law  for  the  qualification  of  a  perma- 
nent receiver.  Unless  additional  powers  are  specially  conferred  upon  him,  as 
prescribed  in  the  next  section,  a  temporary  receiver  has  only  the  powers  specified 
in  this  section,  and  those  which  are  incidental  to  the  exercise  thereof.  A  re- 
ceiver appointed  by  or  pursuant  to  a  final  judgment  in  the  action,  or  a  temporary 
receiver,  who  is  continued  by  the  final  judgment,  is  a  permanent  receiver  and  has 
all  the  powers  and  authority  conferred,  and  is  subject  to  all  the  duties  and  liabilities 
imposed  upon  a  receiver  appointed  upon  the  voluntary  dissolution  of  a  corporation. 

Notice  of  Motion  for  Appointment  of  Temporary  Receiver. 
SUPEEME  COUET. 


The  Kingston  National  Bank 

agst. 
The  James  Cement  Company. 

Take  notice  that  upon  the  verified  complaint  herein,  a  copy  of  which 
is  herewith  served  upon  you,  this  court  will  be  moved  at  the  next 
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Special  Term  thereof,  to  be  held  at  the  City  Hall  in  the  city  of  Albany 
on  the  25th  day  of  January,  1887,  at  the  opening  of  the  court,  or  as 
soon  thereafter  as  counsel  can  be  heard,  that  a  temporary  receiver  may 
be  appointed  herein,  pending  this  action,  of  the  property  and  effects 
of  the  defendant,  or  for  such  further  order  or  relief  as  the  court  may 
grant  in  the  premises.  Yours,  etc., 

I    Dated  January  15,  1887.  R.  Bernard, 

'  Attorney  for  Plaintiff. 

To  above  Defendant  and   Hon.  Denis    O'Brien,  Attorney -Oenerdl, 
State  of  New  York. 

Order  Appointing  Receiver  and  Fixing  Penalty   of  Bond. 
At  a  Special  Term  of  the  Supreme  Court,  held  in,  etc. 

The  Kingston  National  Bank 

agst. 
The  James  Cement  Company. 


On  reading  and  filing  the  complaint  herein,  duly  verified  January 
15,  1887,  and  the  notice  of  motion  herein,  with  proof  of  the  service 
of  said  complaint  and  said  notice  of  motion  on  the  defendant  herein, 
and  on  Denis  O'Brien,  attorney-general  of  the  State  of  New  York: 
Now,  on  motion  of  E.  Bernard,  the  attorney  for  the  above  ])laintift', 
no  one  appearing  in  opposition  thereto,  it  is  ordered  that  Amasa  Hum- 
phrey, of  the  city  of  Kingston,  be  and  he  hereby  is  appointed  receiver 
of  the  defendant,  ^he  James  Cement  Company,  its  stock,  bonds,  prop- 
erty, franchises,  contracts,  things  in  action  and  effects  of  every  kind 
and  nature,  with  the  usual  powers  and  duties  according  to  the  laws  of 
this  State,  and  the  practice  of  this  court,  upon  his  executing  and  ac- 
knowledging, in  the  usual  form,  and  filing  with  the  clerk  of  this  court, 
for  the  county  of  Ulster,  a  bond  to  the  people  of  the  State  of  New 
York  in  tlie  penal  sum  of  $15,000.  with  at  least  two  sufficient  sureties, 
freeholders  or  householders  of  the  State  of  New  York,  who  shall  sev- 
erally justify,  conditioned  for  the  faithful  discharge  of  their  duties 
and  for  all  moneys  or  property  of  every  kind  received  by  him  as  such 
receiver,  which  bond  is  to  be  approved  as  to  its  sufficiency,  form  and 
manner  of  execution  by  a  justice  of  this  court. 

Second.  That,  upon  filing  said  bond  so  approved,  said  receiver  pro- 
ceed forthwith  to  collect  and  receive  the  debts,  demands  and  other 
property  of  said  corporation,  and  to  preserve  the  property  and  the 
proceeds  of  the  debts  and  demands  collected,  to  sell  or  otherwise  dis- 
pose of  the  property,  or  do  any  other  act  or  thing  in  regard  to  said 
property,  or  in  his  office  as  receiver,  as  hereinafter  directed  by  this 
court,  to  collect,  receive  and  preserve  the  proceeds,  and  to  maintain 
any  action  or  special  23roceeding  for  either  of  those  purposes. 

Third.  That  the  principal  value  of  the  property  of  said  defendant 
consists  of  its  cement  quarries  and  mills  and  kilns,  and  of  the  prop- 
erty used  in  connection  therewith,  and  that  said  property  is  of  greater 
value  when  kept  and  used  together  than  when  separated,  and  that 
said  property  shall  not  be  sold  or  disposed  of  by  said  receiver  so  as  to 
impair  the  convenient  and  practical  use  of  said  mills,  kilns  or  quarries 
v^rithout  the  m'der  of  this  court;  that  the  real  estate  of  said  defendant 
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shall  not,  nor  shall  any  part  thereof,  be  sold  by  said  receiver  without  a. 
like  order,  and  that  said  receiver  shall,  until  otherwise  ordered  by  this 
court,  use  and  manage  said  property  with  a  view  to  the  continuance 
of  said  business  of  said  defendant. 

Fourth.  That  the  defendant,  its  directors,  officers,  agents  and  ser- 
vants, and  all  persons  whomsoever,  having  notice  of  this  order,  be 
and  they  hereby  are  enjoined  from  in  any  manner  interfering  with 
said  receiver  in  the  discharge  of  his  duties  as  such,  and  from  collect- 
ing any  of  its  debts  or  demands,  and  from  paying  out,  disposing  of, 
or  in  any  way  transferring  or  delivering  to  any  person  any  of  the  money, 
property,  or  effects  of  the  said  defendant,  except  to  deliver  the  same 
to  the  said  receiver. 

Fifth.  That  the  said  receiver  shall  deposit  all  funds  of  the  defend- 
ant, coming  ip  his  hands  not  needed  for  immediate  disbursement,  in 
the  Kingston  National  Bank  of  Kingston,  New  York. 

C.  R.  Ingalls, 

Justice  Supreme  Court. 
Bond  of  Receiver. 

Know  all  men  by  these  presents.  That  we,  Amasa  Humphrey,  as 
principal,  and  James  S.  Winne  of  the  city  of  Kingston,  Ulster  county, 
N.  Y.,  by  occupation  a  hotel-keeper,  and  James  V.  Brower,  of  the  city 
of  Kingston,  Ulster  county,  N.  Y. ,  by  occupation  a  banker,  and  Jacob 
L.  De  Witt  of  said  city,  by  occupation  a  merchant,  as  sureties,  are 
held  and  firmly  bound  unto  the  people  of  the  State  of  New  York  in 
the  sum  of  $15,000,  to  be  paid  to  the  said  people  ;  for  which  payment 
well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors  and 
administrators,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals. 

Dated  the  25lJi  day  of  January,  1887. 

Whereas,  At  a  Special  Term  of  the  Supreme  Court,  held  at  the 
City  Hall,  in  the  city  of  Albany,  on  the  35th  day  of  January,  18^7,  in 
an  action  pending  between  The  Kingston  National  Bank,  plaintiff, 
and  the  James  Cement  Company,  defendant,  on  application  of  the 
plaintiff,  Amasa  Humphrey  was  duly  appointed  temporary  receiver 
of  all  the  property,  debts,  equitable  interests,  rights  and  things  in 
action,  effects  and  estate,  real  and  personal,  of  the  said  James  Cement 
Company,  pursuant  to  the  provisions  of  the  Code  of  Civil  Procedure. 

Now,  therefore,  the  conditions  of  this  obligation  are  such  that  if  the 
said  Amasa  Humphrey  shall  faithfully  discharge  his  duties  as  such 
receiver,  and  duly  account  for  all  moneys  or  property  of  every  kind 
received  by  him  as  such  receiver,  then  this  obligation  shall  be  void, 
otherwise  to  be  in  full  force  and  effect. 

Amasa  Humphrey,  [l.  s. 
James  F.  Brower,     [l.  s." 
James  S.  Winne,        [l.  s. 
Jacob  L.  DeWitt.      [l.  s. 

Sealed  and  delivered  in  the  presence  of 

v.  B.  Van  Wagonen. 

{Add  achnoivledgment,  justification  and  approval.) 

See  §  66,  R.  S.,  p.  2399,  7th  ed.,  for  security  required.  See  §  1810 
for  citation  of  authorities  as  to  receiver  of  corporations. 
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g  1789.  A  temporary  receiver,  appointed  as  prescribed  in  the  last  section,  is,  in 
all  respects,  subject  to  the  control  of  the  court.  In  addition  to  the  powers  con- 
ferred upon  him  by  the  provisions  of  the  last  section,  the  court  may,  by  the  order 
or  interlocutory  judgment  appointing  him,  or  by  an  order  subsequently  made  in 
the  action,  or  by  the  final  judgment,  confer  upon  him  the  powers  and  authority, 
and  subject  him  to  the  duties  and  liabilities,  of  a  permanent  receiver,  or  so  much 
thereof  as  it  thinks  proper;  except  that  he  shall  not  make  any  distribution  among 
the  creditors  or  stockholders,  before  final  judgment,  unless  he  is  specially  di- 
rected so  to  do  by  the  court. 

§  1790.  Where  the  action  is  brought  by  a  creditor  of  a  corporation,  and  the 
stockholders,  directors,  trustees  or  other  officers,  or  any  of  them,  are  made  liable 
by  law,  in  any  event  or  contingency,  for  the  payment  of  his  debt,  the  persons  so 
made  liable  may  be  made  parties  defendant,  by  the  original  or  by  a  supplemental 
complaint;  and  their  liability  may  be  declared  and  enforced  by  the  judgment  in 
the  action. 

§  1791.  Where  the  stockholders,  directors,  trustees,  or  other  officers  of  a  cor- 
poration, who  are  made  liable,  in  any  event  or  contingency,  for  the  payment  of  a 
debt,  are  not  made  parties  defendant,  as  prescribed  in  the  last  section,  the  plaintiff 
in  the  action  may  maintain  a  separate  action  against  them,  to  procure  a  judgment, 
declaring,  apportioning  and  enforcing  their  liability. 

§  1792.  In  an  action,  brought  as  prescribed  in  either  of  the  last  two  sections, 
the  court  must,  when  it  is  necessary,  cause  an  account  to  be  taken  of  the  property 
and  of  the  debts  of  the  corporation,  and  thereupon  the  defendant's  liability  must 
be  apportioned  accordingly;  but  if  it  affirmatively  appears  that  the  corporation  is 
insolvent,  and  has  no  property  to  satisfy  its  creditors,  the  court  may,  without  tak- 
ing such  an  account,  ascertain  and  determine  the  amount  of  each  defendant's  lia- 
bility, and  enforce  the  same  accordingly. 

See  People  v.  Hydrostatic  Paper  Co.,  88  JST.  Y.  623. 

§  1793.  A  final  judgment  in  an  action,  brought  against  a  corporation,  as  pre- 
scribed in  this  article,  either  separately  or  in  conjunction  with  its  stockholders, 
directors,  trustees  or  other  officers,  must  provide  for  a  just  and  fair  distribution 
of  the  property  of  the  corporation,  and  of  the  proceeds  thereof,  among  its  fair  and 
honest  creditors,  in  the  order  and  in  the  proportions  prescribed  by  law  in  case  of 
the  voluntary  dissolution  of  a  corporation. 

It  is  the  duty  of  a  receiver  to  apply  the  assets  or  their  proceeds 
remaining  in  their  hands  after  the  payment  of  debts  entitled  to  a 
preference  under  the  laws  of  the  United  States,  and  judgments  so 
far  as  they  are  liens  upon  the  real  estate  of  the  corporation,  equally 
among  all  the  other  creditors  as  their  demands  existed  at  the  time 
of  his  appointment.  People  v.  Universal  Life  Ins.  Co.,  42  Hun, 
616,  distinguishing  Hunt  v.  Knickerhocker  Life  Lns.  Co.,  101  N. 
Y.  636.  Independent  of  any  statute,  a  court  of  equity  has  power 
to  direct  such  a  disposition  of  the  fund  as  it  shall  deem  best  for 
the  interests  of  all  concerned.  Smith  v.  Danzig,  3  Civ.  Pi-o.  R. 
138.  The  creditor  who  brings  the  action  gets  no  preference.  Mor- 
gan V.  N.  Y.  &  Albany  R.  R.  Co.,  10  Paige,  290 ;  Lowne  v.  Am. 
Fire  Ins.  Co.,  6  id.  482.     It  is  said  in  Matter  of  Mumay,  6  Paige, 
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204,  that  in  making  distribution  of  the  effects  of  an  insolvent  debtor 
or  company  among  creditors,  under  insolvent  laws,  interest  on  all  debts 
on  which  interest  is  recoverable  should  be  computed  up  to  date  of 
insolvency,  and  interest  should  be  discounted  on  such  of  the  debts 
not  then  dne  as  are  not  drawing  interest,  and  the  dividend  should 
be  declared  on  the  several  amounts  as  thus  ascertained.  If  assets 
afterward  come  into  the  hands  of  the  party  making  payment  more 
than  sufficient  to  pay  such  sums,  interest  should  be  computed  on 
such  amounts  from  the  date  of  the  insolvency,  so  as  to  give  each 
creditor  a  ratable  proportion  of  the  fund  toward  his  debt.  Fol- 
lowed, Matter  of  Duncaii,10  Daly,  95.;  explained  and  applied,  Mat- 
ter of  Shipman,  61  How.  515.  Officers  have  no  preferences  for  sala- 
ries. Bruyn  v.  Receiver,  etc.,  1  Paige,  584.  But  salaries  may  be 
set  off  against  a  debt.  Matter  of  Croton  Ins.  Co.,  3  Barb.  Ch.  642. 
A  surety  of  a  corporation  has  no  preference.  Matter  of  Croton  Ins. 
Co.,  2  Barb.  Ch.  360.  A  hen  of  judgment  or  execution  before  an 
order  for  a  receiver  has  a  preference.  Matter  of  Waterbury,  8 
Paige,  380.  Directors  who,  by  permitting  the  debts  to  exceed  the 
statutory  limit,  become  liable  to  creditors,  are  entitled  to  the  same 
deduction  for  advances  after  dissolution  as  before.  Tallmadge  w 
Fishhill  Iron  Co.,  4  Barb.  382.  An  order  directing  a  receiver  to 
pay  all  debts  "  owing  to  the  laborers  and  employees  for  labor  and 
services  actually  done  in  connection  with  its  railway,"  was  construed 
to  mean  attorney  and  counsel  fees  in  litigation  connected  with  the 
corporation  in  Gurney  v.  Atlantic  c&  G.  W.  Ji.  R.  Co.,  58  !N^.  Y. 
358,  reversing  2  T.  &  C.  446. 

A  proceeding  to  distribute  the  assets  of  a  corporation  among  its 
stockholders  should  be  an  incident  to  the  winding  up  of  the  corpora- 
tion, and  a  single  stockholder  cannot  maintain  a  proceeding  for  such 
a  purpose,  especially  where  there  are  debts  of  the  corporation  not 
yet  due,  and  which  cannot  yet  be  paid.  Matter  of  Dunham,  Abb. 
Ann.  Dig.,  1882,  p.  104.  The  appointment  of  a  receiver  of  an  in- 
solvent insurance  company,  at  the  suit  of  a  stockholder,  by  consent 
and  for  concealment,  although  erroneous  is  not  void,  the  property  of 
the  corporation  passes  to  the  receiver,  and  though  he  is  superseded 
by  another  receiver  appointed  in  an  action  by  the  attorney -general, 
a  creditor  of  the  corporation  who  recovers  judgment  prior  to  the  ap- 
pointment of  the  last  receiver,  acquires  thereby  no  lien  on  its  real 
estate  nor  preference  over  other  creditors.  Attorney- General  v. 
Continental  Life  Ins.  Co.,  28  Hun,  360,  citing  Osgood  y.Maguire, 
61  N.  Y.  524,  and  Attorney-General  v.  Continental  Life  Ins.  Co., 
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53  How.  16.  The  holder  of  a  policy  in  a  life  insurance  company 
which  matured  before  the  appointment  of  a  receiver,  has  no  right  to 
claim  payment  before  the  general  distribution,  though  perhaps  in  an 
exceptional  case  the  court  can  order  it.  People  v.  Security  Life  Ins. 
Co.,  71  N.  Y.  222.  Where  a  corporation  employed  a  superintend- 
ent for  one  year,  at  a  fixed  salary,  and  seven  months  afterward  a 
receiver  was  appointed  in  an  action  to  sequestrate,  and  such  superin- 
tendent presented  a  claim  for  damages  and  asked  its  allowance,  held, 
that  he  was  not,  at  the  time  of  the  appointment  of  the  receiver,  a 
creditor  of  the  corporation.  That  the  assets  were  subject  to  claims 
of  creditors  then  existing,  and  such  claims  must  be  first  satisfied  be- 
fore the  funds  could  be  used  for  another  purpose.  Eddy  v.  Co-ope- 
rative Dress  Ass.,  3  Civ.  Pro.  R.  442.  Following,  People  v.  Globe 
Mutual  Ins.  Co.,  91  N.  Y.  174,  holding  that  as  between  the  com- 
pany and  one  of  its  officers  thus  contracting  with  it,  its  dissolution, 
by  virtue  of  such  proceedings,  is  to  be  deemed  tlie  act  of  the  State 
and  not  the  act  of  the  corporation.  The  officer  so  contracting  takes 
the  risk  of  any  act  or  neglect  on  the  part  of  the  ofticers  which  tends, 
under  the  law,  to  produce  dissolution.  A  receiver  of  an  insurance 
company  cannot  be  compelled  to  pay  a  check  drawn  by  the  company 
in  settlement  of  a  loss  before  his  appointment,  out  of  the  funds  on 
which  such  check  was  drawn,  although  such  funds  were  withdrawn 
from  the  bank  by  the  receiver  before  the  presentation  of  the  check, 
the  check  not  having  been  drawn  on  any  particular  fund  so  as  to  be- 
come an  equitable  assignment.  Merrill  v.  Anderson,  71  N.  Y.  325. 
An  attorney  cannot  maintain  an  action  against  the  receiver  of  an  in- 
surance company  for  services  rendered  after  the  appointment  of  the 
receiver  on  the  retainer  of  the  corporation,  but  the  court  may,  on 
application  of  the  attorney,  in  its  discretion,  allow  a  reasonable  com- 
pensation.    Barnes  v.  IVewcomh,  89  IST.  Y.  108. 

A  lease  for  a  term  of  years  to  a  corporation  is  not  terminated  by  its 
dissolution  and  the  appointment  of  a  receiver ;  the  lessor  is  entitled  to 
the  subsequently  accruing  rent  out  of  the  fund  in  the  hands  of  the  re- 
ceiver. People  V.  National  Trust  Co.,  82  1^.  Y.  283.  Annuitants 
of  insolvent  life  insurance  companies  are  to  be  deemed  creditors  for 
the  present  value  of  their  annuities,  computed  upon  the  basis  of  the 
Northampton  tables,  with  six  per  cent  interest.  People  v.  Security 
Life  Ins.  Co.,  78  N.  Y.  114.  See,  however,  Attorney-General  v. 
North  American  Life  Ins.  Co.,  82  id.  172.  A  policy-holder  who  dies 
after  the  appointment  of  a  receiver  is  etititled  to  claim  as  a  creditor  ac- 
cording to  the  value  of  his  policy  at  the  time  of  the  dissolution.     A  t- 
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toriiey- General  v.  Guardian  Mutual  Life  Ins.  Co.,  82  ^.  Y.  336. 
On  insolvency  of  a  life  insurance  company  the  holders  of  running 
polifius  are  not  entitled  to  payment  out  of  securitiua  deposited  under 
the  Registration  Acts,  in  preference  to  death  claimants  under  registered 
policies.  Attorney-General  v.  North  Am.  Life  Lns.  Co.,  82  N.  Y. 
r7'2.  As  to  rights  of  policy-holders  in  insolvent  insurance  compa- 
jiics,  see,  also,  People  v.  Security  Ins.  Co.,  23  Hun,  601 ;  Attorney- 
General  V.  Continental  Life  Lns.  Co.,  88  N.  Y.  Y7.  On  the  insol- 
vency of  a  corporation,  one  of  its  officers,  who  has  made  advances 
and  received  its  bonds  therefor,  may  prove  thenj  to  the  extent  of 
such  advances.  Duncomb  v.  N.  Y.  c&  H.  E.  H.  Co.,  22  Hun,  133. 
Where  a  savings  bank,  having  money  on  deposit  with  another 
bank,  changes  it  to  a  call  loan  after  "both  banks  have  become  insol- 
vent, the  receiver  of  the  savings  bank  is  estopped  from  questioning 
such  acts  of  the  bank  officers,  and  cannot  claim  a  preference  under 
chapter  371,  section  48,  Laws  1875.  Rosenbach  v.  M.  <&  B.  Bank,  10 
Hun,  148 ;  affirmed,  69  N.  Y.  358.  Upon  the  application  of  an 
interested  stockholder,  the  court  will  vacate  a  collusive  judgment  of 
dissolution,  and  he  will  be  allowed  to  come  in  and  defend.  People 
V.  Hektograph  Co.,  10  Abb.  N.  C.  358.  The  case  of  Kincaid  v. 
Dwinnelle,  59  N.  Y.  548,  holding  that  a  judgment  in  an  action 
against  a  corporation,  that  all  its  stock,  property  and  effects  be 
sequestrated  for  the  benefit  of  creditors,  and  a  receiver  be  appointed, 
accompanied  by  an  injunction  restraining  the  corporation  from  the 
exercise  of  its  franchises,  does  not  actually  dissolve  the  corporation, 
is  followed  in  Hollingshead  v.   Woodward,  35  Hun,  410. 

Judgment  Appointing  Permanent  Receiver,  and  of  Sequestration. 
At  a  Special  Term  of  the  Supreme  Court  of  the  State,  etc. 


The  Kingston  National  Bank 

agst. 
The  James  Cement  Company. 


The  summons  and  complaint  herein,  having  been  duly  served  on 
the  defendant  January  15,  1887,  and  being  also  duly  served  on  the 
attorney-general  of  the  State  of  New  York  on  January  17,  J  887,  a 
copy  of  which  said  s^^nlmons  and  complaint  is  hereto  annexed,  and 
more  than  twenty  days  having  elapsed  since  such  service,  and  no 
answer  or  demurrer  or  appearance  having  been  interposed  by  said  de- 
fendant or  said  attorney-general;  and  whereas,  on  January  25,  1887, 
after  due  notice  to  the  said  defendant  and  to  said  attorney-general,  by 
an  order  of  this  court,  granted  at  a  Special  Term  thereof.  Am.-isa 
Humphrey  was  duly  appointed  the  temporary  receiver  of  said  dcf  "il- 
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aiif.,  and  duly  gave  the  bond  required  by  said  order,  and  has  entered 
upon  the  discharge  of  his  duties:  Now,  on  motion  of  R.  Bernard; 
the  attorney  of  said  plaintiff,  it  is  hereby  ordered,  adjudged  and  de- 
creed, the  attorney-general  of  the  State  of  New  York  having  had  due 
notice  of  the  ajoplication  for  judgment,  and  a  copy  of  this  proposed 
judgment  having  been  served  upon  him  and  he  making  no  objection 
hereto,  that  the  goods,  property  and  effects  of  the  said  defendant  be 
sequestrated,  and  for  a  just  and  fair  distribution  thereof  and  of  the 
proceeds  thereof  among  the  fair  and  honest  creditors  of  the  defend- 
ant, in  the  order  and  in  the  proportion  prescribed  by  law  in  case  of 
the  voluntary  dissolution  of  a  coi'poration  ;  that  said  Amasa  Humph- 
rey, of  said  city  of  Kingston,  be  and  he  hereby  is  appointed  the  per- 
manent receiver  of  the  defendant  and  its  stock,  property,  franchises, 
bonds,  contracts,  things  in  action,  and  effects  of  every  kind  and  nature, 
with  the  usual  powers  and  duties  according  to  the  laws  of  this  State, 
and  the  practice  of  this  court,  upon  his  executing  and  acknowledging 
in  the  usual  form,  and  filing  with  the  clerk,  for  the  county  of  Ulster,  a 
bond  to  the  people  of  the  State  of  New  York  in  the  penal  sum  of  $20,000, 
with  at  least  two  sureties,  freeholders  or  householders  of  the  State  of 
New  York,  who  shall  severally  justify,  conditioned  for  the  faithful 
discharge  of  the  duties  of  receiver,  and  for  the  due  accounting  for  all 
moneys  or  jiroperty  of  every  kind  received  by  him  as  such  receiver, 
which  bond  is  to  be  approved  as  to  its  sufficiency  and  manner  of  exe- 
cution by  a  justice  of  this  court ;  that  upon  said  filing,  so  approved, 
«aid  receiver  proceed  forthwith  to  collect  and  receive  the  debts,  de- 
mands and  other  property  of  said  defendant,  and  to  preserve  the  prop- 
erty and  the  proceeds  of  the  debts  and  demands  collected,  to  sell,  dis- 
pose of,  and  convert  into  money  all  other  property,  real  and  personal, 
of  said  defendant,  to  collect,  receive  and  preserve  the  proceeds  thereof, 
and  to  maintain  any  action  or  special  proceeding  for  either  of  those 
purposes  ;  that  the  defendant,  its  directors,  officers,  agents  and  ser- 
vants, and  all  persons  whomsoever,  having  notice  of  this  judgment, 
be  and  they  are  hereby  enjoined  from  in  any  manner  interfering  with 
said  receiver  in  the  discharge  of  his  duties  as  such,  and  from  collect- 
ing any  of  the  debts  or  demands,  and  from  paying  out,  disposing  of, 
or  in  any  way  interfering  with,  transferring  or  delivering  to  any  person 
any  of  the  money,  property,  or  effects  of  the  said  defendant,  except 
to  deliver  the  same  to  the  said  receiver;  that,  on  the  demand  of  said 
receiver,  the  said  defendant  deed,  convey,  transfer,  set  over,  assign  or 
sell  to  said  receiver  any  and  all  its  property,  real  and  personal;  that 
the  said  receiver  shall  deposit  all  funds  of  the  defendant  coming  in 
his  hands  not  needed  for  immediate  disbursement  in  the  Ulster 
County  National  Bank  of  Kingston,  New  York. 

C.  E.  Ingalls, 

Justice  Supreme  Court. 

§  1794.  Where  fhe  stockholders  of  the  corporation  are  parties  to  the  action,  if  ( 
the  property  of  the  corporation  is  not  sufficient  to  discharge  its  debts,  the  inter- 
locutory or  final  judgment,  as  the  case  requires,  must  adjudge  that  each  stock- 
holder pay  into  court  the  amount  due  and  remaining  unpaid,  on  the  shares  of 
stock  held  by  him,  or  so  much  thereof  as  is  necessary  to  satisfy  the  debts  of  the 
corporation.  ,  . 
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Where  tke  return  of  an  execution  unsatisfied  is  the  ground  of  pro- 
ceeding against  a  corporation,  and  the  effects  of  the  corporation  are 
not  sufficient  to  pay  its  debts,  the  creditor  may  resort  to  equity  to 
recover  the  unpaid  subscriptions  to  capital  stock.  In  such  case  each 
shareliolder  is  only  liable  in  due  proportion  with  the  other  stock- 
holders, and  the  bill  should  be  filed  on  behalf  of  all  the  creditors 
against  all  the  shareholders  who  have  not  paid  up  subscriptions,  so 
that  an  account  may  be  taken.  Mann  v.  Pentz,  3  N.  Y.  415. 
Where  the  charter  made  stockholders  jointly  and  severally  liable  for 
the  debts  of  the  corporation  to  the  amount  of  their  stock,  and  gave 
creditors  a  right  to  sue  therefor  after  demand  and  refusal,  held,  that 
a  creditor  could  file  his  bill  against  stockholders  known  to  him,  seek- 
ing a  discovery  o_f  others,  and  for  payment  of  his  simple  contract 
demand.  Bogardus  v.  Rosendale  Manufacturing  Co.,  7  N.  ^. 
147.  The  receiver  of  an  insolvent  corporation  represents  the  cred- 
itors, and  may  recover  against  the  stockholders\  to  the  amount  of 
their  unpaid  stock.  Van  Cott  v.  Van  Brunt,  2  Abb.  N.  C.  283  : 
reversed  on  merits,  82  N.  Y.  535. 

§  1795.  If  it  appears,  that  the  property  of  the  corporation,  and  the  sums  col- 
lected or  collectible  from  the  stockholders,  upon  their  stock  subscriptions,  are  or 
will  be  insufficient  to  pay  the  debts  of  the  corporation,  the  court  must  ascertain 
the  several  sums,  for  which  the  directors,  trustees,  or  other  otBcers,  or  the  stock- 
holders of  the  corporation,  being  parties  to  the  action,  are  liable;  and  must  ad- 
j  udge  that  the  same  be  paid  into  court,  to  be  applied,  in  such  proportions  and  in 
such  order  as  justice  requires,  to  the  payment  of  the  debts  of  the  corporation. 

§  1796.  This  article  does  not  repeal  or  affect  any  special  provision  of  law,  pre- 
scribing that  a  particular  kind  of  corporation  shall  cease  to  exist,  or  shall  be  dis- 
solved, in  a  case  or  in  a  manner,  not  prescribed  in  this  article;  or  any  special  pro- 
vision of  law,  prescribing  the  mode  of  enforcing  the  liability  of  the  stockholders 
of  a  particular  kind  of  corporation. 

See  Revised  Statutes,  7th  ed.,  p.  2399,  as  to  receivers,  and  also 
chap.  XX. 


CHAPTER    XIX. 

ACTION  BY  PEOPLE  TO  ANNUL  A  CORPORATION. 

§  1797.  The  attorney-general,  whenever  he  is  so  directed  by  the  legislature, 
must  bring  an  action  against  a  corporation  created  by  or  under  the  laws  of  the 
State,  to  procure  a.  judgment,  vacating  or  annulling  the  act  of  incorporation,  or 
any  act  renewing  the  corporation,  or  continuing  its  corporate  existence,  upon  thi> 
ground  that  the  act  was  procured  upon  a  fraudulent  suggestion,  or  the  conceal- 
ment of  a  material  fact,  made  by  or  with  the  knowledge  and  consent  of  any  of  the 
person^  incorporated.  *  • 
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§  1798.  Upon  leave  being  granted,  as  prescribed  in  the  next  section,  the  attor- 
ney-general may  bring  an  action  against  a  corporation  created  by  or  under  the 
laws  of  the  State,  to  procure  a  judgment,  vacating  the  charter  or  annulling  the 
existence  of  the  corporation,  upon  the  ground  that  it  has,  either 

1.  OfEended  against  any  provision  of  an  act,  by  or  under  which  it  was  created, 
altered,  or  renewed,  or  an  act  amending  the  same,  and  applicable  to  the  corpora- 
tion; or, 

2.  Violated  any  provision  of  law,  whereby  it  has  forfeited  its  charter,  or  be- 
come liable  to  be  dissolved,  by  tlie  abuse  of  its  powers;  or, 

3.  Forfeited  its  privileges  or  franchises,  by  a  failure  to  exercise  its  powers;  or, 

4.  Done  or  omitted  any  act,  which  amounts  to  a  surrender  of  its  corporate 
rights,  privileges,  and  franchises;  or, 

5.  Exercised  a  privilege  or  franchise,  not  conferred  upon  it  by  law. 

The  mere  omission  of  a  corporation  to  exercise  its  powers  does 
not  of  itself,  unconnected  with  other  acts,  work  a  forfeiture  of  its 
charter.  Attorney  General  v.  Banh  of  Niagara,  Hopk.  354. 
The  statute  merely  enables  parties  interested  to  have  a  corporation 
declared  dissolved ;  until  that  is  done  a  creditor  may  proceed  as  if 
non-user  or  insolvency  had  not  occurred.  MicM  s\.  Rochester  City 
JBanlc,  11  Paige,  118;  affirmed,  id.  129,  n.  If  the  statute  provides 
that  in  case  of  a  default  the  corporation  shall  be  adjudged  to  have 
surrendered  its  rights  and  to  be  dissolved,  the  company  remains  in 
esse  until  judicially  dissolved.  People  v.  Manhattan  Co.,  9  Wend. 
351 ;  Towar  v.  Hale,  46  Barb.  361.  But  in  Brooklyn  Steam  Tran- 
sit Go.  V.  Oity  of  BrooTdyn,  78  IST.  Y.  524,  it  is  held,  that  if  an  act 
of  incorporation  shows  the  legislative  intent  to  make  the  continued 
existence  of  a  corporation  depend  upon  its  compliance  with  the  re- 
quirements of  its  charter,  in  case  of  non-compliance  its  powers,  rights 
and  franchises  are  forfeited  and  terminated  ;  it  is  not  merely  a  case 
of  forfeiture  which  may  be  enforced  by  the  attorney-general.  The 
legislature  has  power  to  provide  that  a  corporation  maj^  lose  its  cor- 
porate existence  without  the  intervention  of  the  courts,  on  any 
omission  of  duty,  or  violation  of  its  charter  or  default  as  to  limita- 
tions imposed.  But  the  forfeiture  of  rights,  which  have  been  law- 
fully used  and  enjoyed,  cannot  be  inquired  of  collaterally,  hence  it 
is  not  available  as  a  ground  for  enjoining  the  work  of  a  corporation 
at  the  suit  of  a  property-owner  injured  thereby.  Patten  v.  N.  Y. 
Elevated  R.  R.  Go.,  3  Abb.  N.  C.  306 ;  appeal  dismissed,  67  N.  T. 
484.  Mere  insolvency,  not  shown  to  be  continued,  or  a  suspension 
of  business,  not  shown  to  have  been  without  reasonable  cause,  doeg 
not  amount  to  a  surrender  of  corporate  rights  on  the  part  of  a  bank-, 
ing  corporation.  People  v.  Banh  of  Hudson,  6  Cow.  217 ;  Moran 
v.  Lydeoker.  27  Hun,  582.   Suffering  an  act  to  be  done  which  destroys 
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the  end  and  object  for  which  the  corporation  was  created  must 
be  regarded  as  equivalent  to  a  surrender  of  its  rights.  Briggs 
V.  Penniman,  3  Cow.  387;  Slee  v.  Bloom,  19  Johns.  4:56.  The 
charters  of  business  corporations  imply  and  require  that  they  shall 
perform  the  business  for  which  they  were  instituted,  and  a  substan- 
tial suspension  of  business  after  its  commencement,  like  an  entire 
omission  to  begin  business,  is  a  violation  of  a  charter.  Matter  of 
Jackson  Marine  Ins.  Co.,  4  Sandf.  Ch.  559.  If  the  corporation 
have,  in  themselves,  the  power  to  supply  the  deficiency  in  their  body, 
their  rights  are  not  extinguished  but  only  dormant ;  but  if  that 
power  is  gone  and  they  cannot  act  till  the  deficiency  is  supplied,  the 
corporation  is  dissolved.  Phillips  v.  WicJcham,  1  Paige,  590.  A 
corporation  may  be  dissolved  by  forfeiture  through  neglect  or  abuse 
of  its  franchises,  but  such  forfeiture,  unless  there  be  express  proviss- 
ion  by  statute,  can  only  be  enforced  by  the  sovereign  in  some  pro- 
ceeding instituted  on  its  behalf.  Penilce  v.  JSF.  Y.  (&  Rosendale. 
lAme  Go.,  80  N.  Y.  599.  An  agreement,  by  one  of  the  trustees  of 
a  charitable  corporation,  that  if  a  certain  person  will  procure  for  the 
corporation  an  appropriation  by  the  legislature  of  a  certain  sum,  and 
a  subsequent  ratification  of  that  agreement  by  the  trustees,  by  pay- 
ing over  the  excess,  the  appropriation  having  been  obtained,  held, 
an  abuse  of  the  powers  of  the  corporation  and  a  forfeiture  of  its 
charter.  People  v.  Dispensary  and  Hospital  Society,  7  Lans.  304. 
Where  an  action  is  brought  to  annul  the  charter  of  a  railroad  com- 
pany, another  company,  which  has  become  a  lessee  of  part  of  the 
road,  is  entitled  on  its  application  to  be  made  a  defendant.  People 
V.  Albany  d;  Vermont  P.  P.  Co.,  Y7  N.  Y.  232.  JSTon-compliance 
with  the  requirements  of  the  act  of  incorporation,  as  to  construction 
of  a  road,  is  a  misuser  which  forfeits  ;  but  non-compliance  with  con- 
ditions must  be  substantial.  People  v.  Kingston  c&  M.  T.  Co.,  23 
Wend.  194.  To  warrant  a  judgment  against  a  turnpike  company, 
after  the  lapse  of  fifty  years  from  its  incorporation  and  the  construc- 
tion of  its  road,  for  failing  to  comply  with  the  statute  in  its  original 
construction,  for  faihng  to  keep  the  road  in  repair,  the  verdict  must 
not  only  show  a  breach  of  the  letter  of  the  condition  subsequent,  but 
that  the  original  neglect  was  material  and  resulted  in  injury  to  the  pub- 
lic, or  that  the  want  of  repair  was  such  as  to  render  tlie  road  danger- 
ous or  inconvenient  to  travelers.  People  v.  Williamshurgh  T.  c&  B. 
Co.,  47  N.  Y.  586.  It  was  said  in  Gilman  v.  Greenpoint  Sugar  Com- 
pany, 61  Barb.  9,  that  a  stockholder  could  not  maintain  an  action 
against  a  corporation  to  effect  a  forfeiture  of  its  charter,  for  disuse 
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of  its  powers  for  a  year,  until  after  judgment  of  forfeiture  in  a  suit 
at  the  instance  of  the  attorney-general.  The  complaint,  in  an  action 
by  the  people  against  a  corporation  for  its  dissolution,  alleged  that 
the  corporation  was  insolvent  thirteen  years  before ;  that  it  then  sur- 
rendered its  property  to  its  creditors ;  that  ever  since  it  had  re- 
mained insolvent  and  neglected  to  pay  its  debts,  and  entirely 
suspended  its  ordinary  business ;  that  another  corporation,  with  the 
same  general  object,  had,  under  the  authority  of  the  State,  organized 
and  was  in  actual  operation  in  its  place  and  stead,  which  facts  were 
not  denied  in  the  answer,  although  the  alleged  forfeiture  was  sought 
to  bo  excused.  Held,  that  the  case  was  a  proper  case  for  a  judg- 
ment of  forfeiture  dissolving  the  corporation  and  vesting  its  offices ; 
as  the  non-user  was  admitted,  the  law  allowed  no  excuse  for  the  for- 
feiture, and  there  being  no  issue  except  the  application  of  the 
law  to  the  facts,  plaintiff  might  apply  for  judgment  at  a  Special 
Term  on  the  pleadings.  People  v.  Northern  R.  R.  Co.,  42  N.  Y. 
217.  A  forfeiture  may  be  waived  by  the  legislature.  People  v. 
Manhattan  Co.,  9  Wend.  351 ;  Matter  of  N.  Y.  Elevated  R.  R. 
Co.,  70  ]Sr.  Y.  327,  affirming  7  Hun,  239,  which  is  followed  in 
Central  Crosstown  R.  R.  Co.  v.  Twenty-third  Street  R.  R.  Co.,  54 
How.  168. 

§  1799.  Before  granting  leave,  tlie  court  may,  in  its  discretion,  require  such 
previous  notice  of  tlie  application,  as  it  thinks  proper,  to  be  given  to  the  corpora- 
tion, or  any  officer  thereof,  and  may  hear  the  corporation  in  opposition  thereto. 

An  application  by  the  attorney-general  must  be  on  written  peti- 
tion, signed  by  him, and  may  be  made  exparte,  although  the  court  may 
direct  notice  to  the  defendant.  People,  ex  rel.  Mutual  Union  Tel. 
Co.,  2  McCarty,  295.  Whether  or  not  notice  of  the  application 
shall  be  given  to  the  corporation  proposed  to  be  made  defendant, 
rests  in  the  discretion  of  the  court,  and  its  failure  to  require  notice 
does  not  render  an  order  invalid,  nor  will  such  an  order  be  reviewed 
on  appeal  except  where  the  complaint  on  its  face  shows  the  action 
is  unfounded.     People  v.  B.,  li.  T.  &  W.  R.  R.  Co.,  27  Hun,  528. 

Precedent  for  Complaint  in  Action  ly  Attorney- General, 
SUPREME  COUET  —  Heekimeb  County, 


The  People  of  the  State  of  New  York 

agst. 

E.  Remington  &  Sons. 


The  plaintiff  in  this  action,   by  Denis   O'Brien,  attorney-general, 
as  and  for  their  complaint  herein,  upon  information  and  belief,  allege: 
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That  in  or  about  the  year  1861,  the  said  defendant  was  organized 
and  incorporated  as  a  manufacturing  corporation,  under  the  act  of 
the  legislature  of  the  State  of  New  York,  passed  February  17,  1848, 
entitled  "  An  act  to  authorize  the  formation  of  corporations  for  manu- 
facturing, mining  and  mechanical  purposes,"  and  the  acts  amenda- 
tory thereto,  under  the  corporate  name  E.  Eemington  &  Sons,  and 
that  ever  since  its  incorporation  it  has  been  and  is  now  located  and 
doing  business  at  Ilion,  Herkimer  county.  New  York,  under  said  cor- 
])orate  name;  that  since  its  incorporation  as  aforesaid,  the  said 
defendant  has  been  extensively  engaged  in  the  manufacture  and  sale 
of  firearms  and  other  articles;  that  for  some  years  last  past  the  said 
defendant  has  been  embarrassed  financially  in  its  said  business;  that 
more  than  a  year  ago  it  became  and  was  unable  to  pay  and  discharge 
its  debts  and  liabilities  in  full  as  they  became  due,  and  became  and 
was  insolvent;  that  for  at  least  one  year  last  past  the  defendant  has 
been,  and  has  remained,  and  is  now,  unable  to  pay  and  discharge 
its  debts  and  liabilities  as  they  become  due,  or  in  full,  and  dur- 
ing said  year  has  been,  and  has  remained,  and  is  now  insolvent; 
that  for  at  least  one  year  last  past  the  said  defendant  has  been 
unable  to  pay  and  discharge  its  notes  and  other  evidences  of  debt,  and 
during  said  year  has  neglected  to  pay  and  discharge  its  notes  and 
other  evidences  of  debt,  and  is  now  unable  to  pay  and  discharge  the 
same;  that  the  said  defendant  is  the  owner  and  has  in  his  possession 
a  large  quantity  of  real  and  personal  property;  that  it  is  largely 
indebted  to  divers  jjersons,  firms  and  corporations,  some  of  which 
indebtedness  is  past  due;  that  it  cannot  dispose  of  its  said  propertv 
to  pay  such  indebtedness,  and  it  is  not  and  will  not  be  able  to  pay  the 
same.  That  several  suits  for  debts  due  have  been  commenced  against  the 
said  defendant,  and  the  time  for  obtaining  judgments  therein  will  expire- 
in  a  few  days;  that  if  such  judgments  are  allowed  to  be  obtained  and 
executions  issued  thereon,  the  property  of  the  defendant  will  be  levied 
on  and  sold  at  a  great  sacrifice,  as  plaintiffs  verily  believe,  "and  such 
judgment  creditors  will  obtain  a  preference  over  the  other  creditors 
of  the  defendant,  and  such  other  creditors  will  be  greatly  injured  by 
the  sacrifice  of  the  defendant's  property  upon  forced  sales  upon  such 
executions;  that  the  said  defendant,  in  its  present  condition  of  finan- 
cial embarrassment  and  insolvency,  is  notable  to  and  cannot  continue 
its  corporate  business,  and  tliat  it  is  for  the  best  interests  of  the  cred- 
itors and  stockholders  that  the  corporation  be  dissolved  and  a  receiver 
be  appointed  and  its  property  distributed  among  its  creditors  accord- 
ing to  law. 

Wherefore  the  plaintiil  demands  judgment: 

First.  That  the  defendant  corporation  be  dissolved  and  its  rights, 
privileges  and  franchises  forfeited. 

Second.  That  a  receiver  of  the  property  and  effects  of  the  corporation 
be  apj)ointed  pursuant  to  the  provisions  of  the  statute,  with  all  the 
power  and  authority  conferred  by  law,  and  subject  to  all  the  duties 
and  liabilities  imposed  upon  receivers  in  such  cases. 

Third.  That  the  defendant,  its  trustees,  directors,  managers  and  other 
officers  be  restrained  by  injunction  during  the  pendency  of  this  action, 
from  collecting  or  receiving  any  debt  or  demand,  and  from  paving  on' 
orin  any  way  trnnsferringordelivcringto  any  person  any  monev,  pre  - 
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erty  or  efEects  of  the  said  corporation,  except  by  express  permission  of 
the  court;  and  from  exercising  any  of  the  corporate  rights,  franchises 
and  privileges  of  the  corporation,  except  by  express  permission  of 
the  court. 

Fourth.  That  the  plaintiff  may  have  such  other  and  further  judgment 
or  relief  in  the  premises  as  may  seem  to  the  court  proper  to  grant. 
Fifth.  That  the  plaintiffs  recover  the  costs  of  this  action. 

D.   O'Beien,  Attorney- General, 

Flai'ii tiffs'  Attorney. 

§  1800.  An  action,  brought  as  prescribed  in  tliis  article,  is  triable,  of  course  and 
of  rigbt,  by  a  jury,  as  if  it  was  an  action  specified  in  section  nine  hundred  and 
sixty-eight  of  this  act,  and  without  procuring  an  order,  as  prescribed  in  section 
nine  hundred  and  seventy  of  this  act. 

The  following  provision  of  tlie  Code  relates  to  reference  in  such 
cases : 

§  1012.  But  a  reference  shall  not  be  made,  of  course,  upon  the  consent  of  the 
parties,  in  an  action  to  annul  a  marriage,  or  for  a  divorce  or  a  separation;  or  an 
action  against  a  corporation,  to  obtain  a  dissolution  thereof,  the  appointment  of  a 
receiver  of  its  property,  or  the  distribution  of  its  property,  unless  it  is  brought 
by  the  attorney-general;  or  an  action  wherein  a  defendant,  to  be  affected  by  the 
result  of  the  trial,  is  an  infant.  In  a  case  specified  in  this  section,  where  the  par- 
ties consent  to  a  reference,  the  court  may,  in  its  discretion,  grant  or  refuse  a  ref- 
erence; and,  where  a  reference  is  granted,   the  court  must  designate  the  referee. 

§  1801.  Where  any  of  the  matters,  specified  in  section  one  thousand  seven 
hundred  and  ninety-seven  or  section  one  thousand  seven  hundred  and  ninety- 
eight  of  this  act,  are  established  in  an  action,  brought  as  prescribed  in  either 
of  those  sections,  the  court  may  render  final  judgment  that  the  corporation, 
and  each  officer  thereof,  be  perpetually  enjoined  from  exercising  any  of  its 
corporate  rights,  privileges,  and  franchises;  and  that  it  be  dissolved.  The  judg- 
ment must  also  provide  for  the  appointment  of  a  receiver,  the  taking  of  an 
account,  and  the  distribution  of  the  property  of  the  corporation,  among  its  cred- 
itors and  stockholders,  as  where  a  corporation  is  dissolved  upon  its  voluntary  ap- 
plication, as  prescribed  in  chapter  seventeenth  of  this  act. 

S^  1802.  In  an  action,  brought  as  prescribed  in  this  article,  an  injunction  order 
may  be  granted,  at  any  stage  of  the  action,  restraining  the  corporation,  and  any 
or  all  of  its  directors,  trustees  and  other  officers,  from  exercising  any  of  its  cor- 
porate rights,  privileges,  or  franchises;  or  from  exercising  certain  of  its  corporate 
rights,  privileges,  or  franchises,  specified  in  the  injunction  order;  or  from  exer- 
cising any  franchise,  liberty,  or  privilege,  or  transacting  any  business,  not  allowed 
by  law.  Such  an  injunction  is  deemed  one  of  those  specified  in  section  six  hun- 
dred and  three  of  this  act,  and  all  the  provisions  of  title  second  of  chapter  sev- 
enth of  this  act,  applicable  to  an  injunction  specified  in  that  section,  apply  to  an 
injunction  granted  as  prescribed  in  this  section,  except  that  it  can  be  granted  only 
by  the  court. 

See  §   1809   as  to  authorities  on  injunctions  against  corporations- 
or  officers. 

§  1803.  Where  final  judgment  is  rendered  against  a  corporation,  in  an  action, 
brought  as  prescribed  in  this  article,  the  attorney-general  must  cause  a  copy  of 
the  judgment-roll  to  be  forthwith  filed  in  the  oflficeof  the  secretary  of  State;  wLo 
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must  cause  a  notice  of  the  substance  and  effect  of  the  Judgment,  to  be  published, 
for  four  weeks,  in  the  newspaper  printed  at  Albany,  in  which  legal  notices  are 
required  to  be  published,  and  also  in  a  newspaper  printed  in  the  county,  wherein 
the  principal  place  of  business  of  the  corporation  was  located. 


CHAPTER  XX. 

PROVISIONS  APPLICABLE  TO  TWO  OR  MORE  ACTIONS  AS  TO  CORPO- 
RATIONS. 

§  1804.  Articles  second,  third,  and  fourth  of  this  title  do  not  apply  to  an  incor- 
porated library  society;  to  a  religious  corporation  ;  to  a  select  school  or  academy, 
incorporated  by  the  regents  of  the  university,  or  by  an  act  of  the  legislature;  or 
to  a  municipal  or  other  political  corporation,  created  by  the  constitution,  or  by  or 
under  the  laws  of  the  State. 

A  religious  corporation,  organized  under  the  general  act,  consists 
not  of  the  trustees  alone,  but  of  the  members  of  the  society.  Such 
members  are  the  corporators ;  the  corporation  is  governed  by  the 
ordinary  rules  of  the  common  law.  A  court  of  equity  has  not  power 
to  remove  the  trustees  elected  pursuant  to  statute,  and  beside  the 
absence  of  authority  at  common  law  is  the  express  provision  of  stat- 
y  ute,  excepting  religious  corporations.  Robertson  v.  Btdlions,  11 
N.  Y.  243. 

§  1805.  In  an  action,  brought  as  prescribed  in  articles  second,  third,  or  fourth  of 
this  title,  a  stockholder,  officer,  alienee,  or  agent  ot  a  corporation,  is  not  excused 
from  answering  a  question,  relating  to  the  management  of  the  corporation,  or  the 
transfer  or  disposition  of  its  property,  on  the  ground  that  his  answer  may  expose 
the  corporation  to  a  forfeiture  of  any  of  its  corporate  rights,  or  will  tend  to  con- 
vict him  of  a  criminal  offense,  or  to  subject  him  to  a  penalty  or  forfeiture.  But 
his  testimony  shall  not  be  used,  as  evidence  against  him,  in  a  criminal  action  or 
special  proceeding. 

§  1806.  In  such  an  action,  the  court  may,  in  its  discretion,  on  the  application  of 
either  party,  at  any  stage  of  the  action,  before  or  after  final  judgment,  and  with 
or  without  security,  grant  an  injunction  order,  restraining  the  creditors  of  the  cor- 
poration from  bringing  actions  against  the  defendants,  or  any  of  them,  for  the  re- 
covery of  a  sum  of  money,  or  from  taking  any  further  proceedings  in  such  ac- 
tions, theretofore  commenced.  Such  an  injunction  has  the  same  effect,  and,  ex- 
cept as  otherwise  expressly  prescribed  in  this  section,  is  subject  to  the  same  pro- 
visions of  law,  as  if  each  creditor,  upon  whom  it  is  served,  was  named  therein, 
and  was  a  party  to  the  action  in  which  it  is  granted. 

An  injunction  may  be  issued  under  this  section  without  security. 
People  V.  Remington,  45  Hun,  3-1-9.  A  special  proceeding  in  an 
action  by  a  creditor  against  a  receiver  may  be  enjoined,  and  this  will 
be  done  if  the  action  will  hamper  the  receiver  and  increase  expenses. 
Attorney-General  v.  North  Am.  Life  Ins.  Co.,  6  Abb.  N.  C.  293 
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In  Attorney-General  v.  Guardian  Mutual  Life  Ins.  Co.,  8  Week. 
Dig.  65  ;  affirmed,  77  N.  Y.  272,  an  injunction  was  granted  at  suit 
of  a  receiver  of  an  insurance  company,  appointed  on  the  application 
of  the  attorney-general  to  stay  a  suit  previously  brought  by  a  policy- 
holder to  recover  assets  of  the  corporation.  The  law  forbids  trans- 
fer by  corporations  in  contemplation  of  insolvency,  and  sufiering  a 
creditor  to  obtain  judgment  while  the  corporation  is  insolvent,  with 
a  view  to  give  such  creditor  a  preference,  is  illegal,  as  resulting  ia 
the  transfer  of  the  property  of  the  corporation.  The  courts  ai-e 
authorized  to  restrain,  by  injunction,  any  creditor  from  proceeding 
at  law  and  obtaining  a  preference.  Gahcay  v.  United  States,  etc., 
Co.,  21  How.  313 ;  case  on  appeal,  36  Barb.  256.  Upon  the  grant- 
ing of  an  order  of  sequestration  and  for  the  appointment  of  a  re- 
ceiver of  an  insolvent  railroad  corporation,  in  an  action  brought  on 
behalf  of  all  its  creditors,  the  i-ight  of  action  against  its  stockholders 
for  the  amouut  of  their  unpaid  subscription  to  its  capital,  vests  in 
the  receiver,  and  a  judgment  creditor  of  the  corporation  will  be  re- 
strained from  prosecuting  an  action,  against  a  stockholder  for  that 
purpose,  commenced  by  him  after  the  making  of  such  order,  but 
before  the  appointment  of  the  receiver  under  it  is  perfected.  lian- 
kine  V.  Rossie  Galena  Co.,  9  Paige,  598.  An  action  by  a  stock- 
holder of  a  corporation  for  a  receiver  thereof,  and  another  by  a 
judgment  creditor  for  the  sequestration  of  its  property,  is  for  tlie 
benefit  of  all  concerned,  and  an  attaching  creditor,  although  not 
strictly  a  party,  is  a  creditor,  so  'that  he  is  enjoined  by  a  general 
injunction  granted  under  this  section.  Smith  v.  Danzig,  3  Giv.  Pro. 
R.  127. 

§  1807.  {Amended,  1886.]  In  sucli  an  action  the  court  may,  at  any  stage  of  the 
action,  before  or  after  final  judgment,  make  an  order  requiring  all  the  creditors 
of  the  corporation  to  exhibit  and  prove  their  claims,  a;nd  thereby  make  themselves 
parties  to  the  action,  in  such  a  manner  and  in  such  a  reasonable  time,  not  less 
than  six  months  from  the  first  publication  of  notice  of  the  order  as  the  court 
directs;  and  that  the  creditors  who  make  default  in  so  doing  shall  be  precluded 
from  all  benefit  of  the  judgment  and  from  any  distribution  which  may  be  made 
thereunder,  except  as  hereinafter  provided.  Notice  of  the  order  must  be  given, 
by  publication,  in  such  newspapers  and  for  such  a  length  of  time  as  the  court 
directs.  Notwithstanding  such  order  any  such  creditor  who  shall  exhibit  and 
prove  his  claim  in  the  manner  directed  thereby,  with  proof,  by  affidavit  or  other- 
wise, that  he  has  had  no  notice  or  knowledge  thereof  in  time  to  comply  there- 
with, any  time  before  an  order  is  made  directing  a  final  distribution  of  the  assets 
of  such  corporation,  shall  be  entitled  to  have  his  claim  received,  and  shall  have 
the  same  rights  and  benefits  thereon,  so  far  as  the  assets  of  such  corporation  then 
remaining  undistributed  may  render  possible,  as  if  his  claim  had  been  exhibited 
and  proved  within  the  time  limited  by  such  order. 
68 
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This  section  requires  creditors  to  prove  their  claims  before  a 
referee.  People  v.  Remington^  45  Iluti,  349.  The  receiver  should 
allow  every  claim  which  he  is  satisfied  is  justly  due,  but  none  which 
could  not  have  been  recovered  at  law  or  in  eqnity.  Attorney-Gen- 
eral V.  L.  &  F.  Ins.  Co.,  4  Paige,  224.  Claims  not  presented  and 
not  in  suit  are  wliolly  barred  and  precluded  from  sh:iring  in  the 
avails.  Matter  of  Harmony  Fire  Ins.  Co.,  45  JS".  Y.  310  ;  People 
V.  Security,  etc.,  Co.,  78  id.  114.  When  compulsory  proceedings 
are  pending  for  the  dissolution  of  an  insolvent  corporation  and  dis- 
tribution of  its  assets  and  a  receiver  has  been  appointed,  any  creditor 
claiming  a  share  must  apply  in  such  action  or  proceeding.  liin  v. 
Astor  Fire  Ins.  Co.,  59  IST.  T.  143 ;  Attorney-General  v.  North 
Am.  life  Ins.  Co.,  6  Abb.  IST.  C.  293.  Where  persons  were  misled 
by  statements  of  the  receiver,  and  their  claims  were  not  presented 
in  time  and  rejected,, ^or  that  reason  the  receiver  must  properly 
obtain  and  publish  an  order  extending  the  time.  People  v.  Security, 
etc.,  Co.,  79  N.  T.  267.  Where,  after  the  time  for  presenting 
claims  against  an  insolvent  insurance  company,  policy-holders  died, 
the  claims  have  been  presented  and  allowed,  held,  that  the  court  had 
power  to  direct  a  re-valuation  of  the  policies,  and  an  order  denying 
a  re-valuation  for  lack  of  power  was  held  erroneous.  Attorney- 
General  V.  Continental,  etc.,  Co.,  8S  N.  Y.  77.  There  is  no  neces- 
sity for  filing  exceptions  to  a  report  of  a  referee,  who  is  appointed 
to  take  the  evidence  and  report  his  opinion  upon  a  claim  made 
against  an  insolvent  insurance  company.  The  rule  relating  to  filing 
exceptions  has  no  application  to  a  reference  of  this  character.  It  is 
only  to  a  reference  which  empowers  a  referee  to  decide  questions 
between  parties  that  the  rule  is  applicable,  and  it  cannot  foreclose 
the  court  from  passing  upon  matters  which  such  court  only  has  the 
power  to  determine.  Attorney-General  v.  Continental,  etc.,  Co.,  64 
How.  93. 

Petition  for  Order  to  Present  Claims. 
SUPEEME  COUET. 


The  Kingston  National  Bank 

agst. 
The  James  Cement  Company. 


Tn  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  Amasa  Humphrey,  of  the  city  of.  Kingston,  Ulster 
county,  State  of  New  York,  respectfully  shows  to  this  court  that  the 
Kingston  National  Bank,  the  above  plaintiff,  heretofore,  on  January 
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15,  1887,  recovered  a  judgment  on  the  promissory  notes  of  the  above 
defendant  against  the  said  defendant  in  the  sum  of  $",',200,  and  the 
same  was  duly  docketed  and  entered  in  the  Ulster  county  clerk's  of- 
fice, and  an  execution  thereon  duly  issued  to  the  sheriff  of  the  county 
of  Ulster,  which  said  execution  was  duly  returned,  wholly  uusatisfled, 
iby  said  sheriff;  that  afterward  this  action  was  brought  and  such  pro- 
Iceedings  had  therein  that  on  February  33,  1887,  a  judgment  was  en- 
tered in  this  action  sequestrating  the  property  of  the  above  defendant, 
and  appointing  your  petitioner  the  permanent  receiver  of  the  property 
and  effects  of  the  said  defendant;  that  your  petitioner  has  duly  given 
the  bond  in  manner  and  form,  and  approved  as  required  by  the  said 
judgment,  and  has  entered  upon  the  discharge  of  his  duties  as  such  re- 
ceiver; that  your  petitioner  desires  that  notice  should  be  given  to  all 
the  creditors  of  the  said  The  James  Cement  Company  to  exhibit  and 
prove  their  respective  claims  in  such  manner  and  in  such  reasonable 
time  as  the  court  may  prescribe;  such  proof  to  be  made  to  this  peti- 
tioner at  the  office  of  E.  Bernard,  at  No.  32  Main  street,  city  of  Kings- 
ton, N.  Y.;  that  the  said  James  Cement  Company  had  its  principal  of- 
fice in  Ulster  county,  and  its  principal  business  vs'as  conducted  in  said 
county,  and  this  petitioner  believes  that  the  majority  of  the  creditors 
of  said  company  are  residents  of  said  county,  but  that  said  company 
has  creditors  in  other  portions  of  this,  and  also  in  other  States. 

Your  petitioner,  therefore,  prays  that  an  order  may  be  duly  made 
for  the  publication  of  said  notice,  in  such  newspapers  as  the  said  court 
may  deem  likely  to  give  notice  to  the  creditors  of  said  defendants  re- 
''quiring  them  to  exhibit  their  respective  claims,  and  make  proof  of  the 
s:ime,  to  and  before  your  petitioner,  at  the  office  of  U.  Bernard,  at  32 
Main  street,  in  said  citj'',  which  for  the  purposes  of  this  application 
this  petitioner  adopts  as  his  office,  on  or  before  the  17th  day  of  Octo- 
ber, 1887;  or  that,  in  default  thereof,  the  said  creditors  so  failing 
shall  be  foreclosed  and  precluded  from  all  benefit  of  the  judgment, 
and  from  any  distribution  which  may  be  made  thereunder,  to  the 
intent  that  tliis  petitioner  may  have  the  benefit  and  protection  given 
by  the  provisions  of  section  1807  of  the  Code  of  Civil  Procedure  in 
such  case  provided.     And  your  petitioner  will  ever  pray.  etc. 

Amasa  Humpheby. 

(Add  verification.) 

§  1808.  Where  the  attorney-general  has  good  reason  to  believe,  that  an  action 
can  be  maintained  in  behalf  of  the  people  of  the  State,  as  prescribed  in  article 
second,  third,  or  fourth  of  this  title,  except  section  one  thousand  seven  hun- 
dred and  ninety-seven  of  this  act,  he  must  bring  an  action  accordingly,  or 
apply  to  a  competent  court  for  leave  to  bring  an  action,  as  the  case  re- 
quires ;  if,  in  his  opinion,  the  public  interests  require  that  an  action  should  be 
brought.  In  a  case  where  the  action  can  be  brought  only  by  the  attorney-general 
in  behalf  of  the  people,  if  a  creditor,  stockholder,  director,  or  trustee  of  tlie  corpo- 
ration, applies  to  the  attorney-general,  for  that  purpose,  and  furnishes  the 
security  required  by  law,  the  attorney-general  must  bring  the  action,  or  apply  for 
leave  to  bring  it,  if  he  has  good  reason  to  believe  that  it  can  be  maintained. 
Where  such  an  application  is  made,  section  one  thousand  nine  hundred  and 
eighty-six  of  this  act  applies  thereto,  and  to  the  action  brought  in  pursuance 
thereof. 
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Order  for  Notice,  to  Creditors. 
{Caption  and  title  as  above.) 
On  reading  and  filing  the  petition  of  Amasa  Humphrey,  the  per- 
manent receiver  of  the  above  defendant,  verified  the  8th  day  of  April, 
18^7,  and  on  motion  of  R.  Bernard,  the  attorney  of  the  above  plain- 
tiii,  it  is  hereby  ordered  that  a  notice  be  published  once  in  each  week 
for  six  months,  in  two  newspapers  printed  and  published  in  the  city 
of  Kingston,  to-wit:  The  Kingston  Leader  and  the  Kingston  Argus; 
requiring  all  creditors  of  the  said  James  Cement  Company  to  ex- 
hibit and  prove  their  claims  against  said  company  before  the  said  Amasa 
Humphrey,  as  such  receiver,  at  the  office  of  Bernard  &  Fiero,  32  Main 
street,  in  the  city  of  Kingston,  on  or  before  the  17th  day  of  October, 
1887,  under  the  provisions  of  section  1807  of  the  Code  of  Civil  Pro- 
cedure. 

S.  L.  Mahtam, 

Justice  Supreme  Court. 

Notice  to  Present  Claims. 

{Title  as  before.) 
To  the  Creditors  of  the  James  Cement  Company  : 

Pursuant  to  an  order  of  the  Supreme  Court  of  the  State  of  New 
York,  granted  at  the  court-house  in  the  city  of  Kingston,  N.  Y.,  on 
April  9,  1887,  notice  is  hereby  given  to  all  persons  having  claims 
against  the  James  Cement  Company,  that  you  are  required  to  exhibit 
and  prove  your  claims  against  the  said  company,  to  and  before  Amasa 
(Humphrey,  the  permanent  receiver,  at  the  office  of  R.  Bernard,  at  32 
Main  street,  Kingston,  N.  Y.,  the  place  where  the  said  receiver  trans- 
acts business  as  such  receiver,  on  or  before  October  17,  1887.  This 
notice  is  given  pursuant  to  section  1807  of  the  Code  of  Civil  Procedure. 

Amasa  Humphrey, 
Permanent  Receiver  of  the  James  Cement  Company, 

R.  Bbenaed,  Attorney  for  Receiver. 

%  1809.  An  injunction  order  suspending  tlie  general  and  ordinary  business  of  a 
corporation,  or  of  a  joint-stock  association,  consisting  of  seven  or  more  persons, 
or  suspending  from  oflBce,  or  restraining  from  the  performance  of  his  duties,  a 
trustee,  director,  or  other  officer  thereof,  can  be  granted  only  by  the  court,  upon 
notice  of  the  application  therefor,  to  the  proper  officer  of  the  corporation  or  asso- 
ciation, or  to  the  trustee,  director,  or  other  officer  enjoined.  If  such  an  injunc- 
tion order  is  made,  otherwise  than  is  prescribed  in  this  section,  it  is  void. 

Injunction  will  issue  to  restrain  transfer  of  stock  in  an  insolvent 
mining  corporation  ;  People  v.  Parker  Vein  Co.,  10  How.  186 ; 
affirmed,   id.   541: ;  Rogers  v.  Michigan,  etc.,  R.  R.  Co.,  28  Barb- 

539  ;  and  to  restrain  directors  from  issuing  bonds  as  a  device  to  in- 
crease capital  by  their  conversion  into  stock.  Belmont  v.  Erie  Rail- 
way Co.,  52  Barb.  637.  A  corporation  will  be  enjoined  from  paying 
a  dividend  not  earned.  Carpenter  v.  N.  Y.  &  N.  H.  R.  R.  Co..  5 
Abb.  277.  Wliere  stock  is  repi'esented  by  property  no  harm  can 
result  to  individuals  or  stockholders,  and  there  is  no   pi'inciple   of 
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law  or  public  policy  authorizing  an  injunction  in  such  a  case.  In- 
junction below  vacated.  Williams  v.  Western  Union  Tel.  Co.,  93 
N.  Y.  162.  An  injunction  may  be  granted  to  prevent  a  railroad 
from  removing  its  rails  and  abandoning  its  franchise.  People  v.  Ver- 
mont &  Albany  R.  R.  Co.,  19  How.  523.  Specific  acts  of  directors 
of  a  corporation  may  be  enjoined.  Howe  v.  Deuel,  43  Barb.  30i.  , 
An  injunction  will  not  be  granted  restraining  an  officer  from  per- 
forming the  usual  and  ordinary  duties  of  his  office.  People  v.  A. 
c&  S.  R.  R.  Co.,  1  Lans.  308.  See  other  decisions,  5  id.  25  ;  57 
N^  Y.  161.  An  injunction  will  not  be  granted  restraining  the 
usual  and  ordinary  business  of  a  corporation  unless  there  is  a  plain 
violation  of  law  or  a  departure  from  the  powers  of  the  corporation. 
Baoh  V.  Pacific  MailS.  S.  Co.,  12  Abb.  (E.  S.)  3Y3.  De facto  direct- 
ors of  a  corporation  will  not  be  enjoined  from  acting  on  the  ground 
of  want  of  title  to  the  office.  People  v.  GonTdin,  5  Hun,  452.  An 
action  cannot  be  maintained  either  by  a  common  or  preferred  stock- 
holder in  a  corporation  to  restrain  the  corporation  from  making  a 
contract  which  it  has  the  power  to  make  merely  because  it  is  detri- 
mental to  the  interests  of  the  plaintiff.  Thompson  v.  Erie  R.  R. 
Co.,  11  Abb.  (IT.  S.)  188.  If  it  is  sought  to  suspend  or  restrain  the 
business  to  conduct  which  the  corpoi'ation  was  organized  to  cari-y 
on,  as  for  example,  in  case  of  a  railroad  company,  the  building  of  a 
road  or  leasing  to  contractors  pending  construction,  it  is  within  the 
provisions  requiring  notice.  Touin  of  Marbletown  v.  Rondout  ofe 
Oswego  R.  R.  Co.,  43  How.  144;  affirmed,  id.  481.  The  de- 
cision of  the  Special  Term  restraining  a  life  insurance  company  from 
prosecuting  its  business  is  not  final;  it  maybe  reviewed  by  the  Gen- 
eral Term  and  Court  of  Appeals.  People  v.  Atlantic  Mutual  Ins. 
Co.,  74  N.  Y.  177.  An  injunction  to  restrain  the  directors  of  a 
corporation  from  removing  the  treasurer  and  passing  a  resolution 
declaring  the  office  vacant  is  void,  and  the  objection  is  not  waived 
by  a  motion  to  dissolve.  Wilkie  v.  Rochester  <&  8.  L.  R.  R.  Co., 
12  Hun,  242.  One  railroad  corporation  may  be  restrained  from 
consolidating  with  another ;  Blatchford  v.  Ross,  54  Barb.  42 ;  and 
an  injunction  may  be  granted  restraining  the  intersection  of  one 
railroad  company  with  another.  Howlett  v.  N.  T.,  W.  S.  c6  B.  R. 
R.  Co.,  14  Abb.  N.  C.  328.  Where  a  receiver  was  sued  by  judg- 
ment creditors  of  the  corporation,  alleging  his  appointment  to  be 
collusive,  irregular  and  void,  and  asking  his  removal,  and  the  re- 
ceiver brought  an  action  by  order  of  the  court  to  restrain  such  suit, 
held,  that  an  injunction  restraining  the  prosecution  of  the  judgment 
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creditors'  action  should  be  continued  until  final  judgment  in  t!io 
action.  Smith  v.  Danzig,  3  Civ.  Pro.  R.  127.  An  injunction  will 
not  lie  to  restrain  the  initiation  into  a  society  of  one  claimed  to  have 
been  elected  at  a  meeting  illegally  or  fraudulently  held,  where  no 
pecuniary  injury  is  shown  to  be  likely  to  result.  If  the  election  was 
irregular  the  remedy  is  by  summary  application  to  the  court  under 
the  statute.  Thompson  v.  Society  of  Tammany,  17  Hun,  305.  So 
long  as  the  corporate  rights  and  franchises  of  a  corporation  have  not 
been  adjudged  to  be  forfeited  in  an  action  brought  against  it  by  the 
people,  the  fact  that  it  is  alleged  to  be  insolvent  and  a  receiver  has 
been  appointed  in  an  action  brought  against  it,  does  not  authorize 
the  court  to  restrain  the  receiver  from  proceeding  to  construct  the 
road  as  authorized  by  the  charter.  Moran  v.  Lydecker,  27  Hun, 
582.  It  is  proper  to  restrain  the  directors  and  officers  from  collect- 
ing debts  and  dividends  due  the  corporation,  and  from  paying  out 
or  disposing  of  any  of  its  property ;  Morgan  v.  N.  Y.  c&  Albany 
a.  R.  Co.,  10  Paige,  290  ;  and  the  plaintiff  may  apply  for  an  injunc- 
tion to  restrain  creditors  from  proceeding  to  obtain  satisfaction  for 
their  claims  at  law.  Miokles  v.  Rochester  OUy  Bank,  11  Paige,  118. 
The  court  has  authority,  as  incident  to  the  power  of  appointment 
of  a  receiver,  to  prevent  any  interference  with  the  assets  of  the  cor- 
poration, by  individual  creditors  or  otherwise,  in  order  to  preserve 
the  fund  for  distribution  ;  and  it  may  be  exercised  by  an  order  made 
in  the  suit  in  which  the  receiver  is  appointed;  a  creditor  who 
attempts  to  interfere  with  the  fund  by  another  action  cannot  set  up 
that  the  order  is  ineffectual  as  to  him  because  not  made  in  his  own 
action.  An  order  staying  actions  is  not  void  because  too  broad.  A 
motion  to  vacate  an  injunction,  granted  in  an  action  in  the  first  dis- 
trict, must  be  made  in  that  district.  Pho&nix  Foundry,  etc.,  Co.  v. 
North  River  Construction  Co.,  6  Civ.  Pro.  E,.  106.  The  Supreme 
Court,  having  obtained  jurisdiction  for  winding  up  the  affairs  of  a 
corporation,  and  having  appointed  a  receiver,  has  jurisdiction  to  stay 
the  suit  of  a  creditor  brought  to  recover  assets  to  which  the  receiver 
is  entitled,  in  whatever  court  the  action  is  pending.  Attorney-  Gen- 
eral V.  Guardian  Life  Ins.  Co.,  '11  !N.  Y.  272. 

§  1810.  A  receiver  of  the  property  of  a  corporation  can  be  appointed  only  by 
tbe  court,  and  in  one  of  the  following  cases  : 

1.  An  action,  brought  as  prescribed  in  article  second,  third  or  fourth  of  this 
title. 

2.  An  action  brought  for  the  foreclosure  of  a  mortgage  upon  the  property,  of  which 
the  receiver  is  appointed,  where  the  mortgage  debt,  or  the  interest  thereupon,  has 
remained  unpaid,  at  least  thirty  days  after  it  was  payable,  and  after  payment 
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thereof  was  duly  demanded  of  the  proper  officer  of  the  corporation  ;  and  where 
either  the  income  of  the  property  is  specifically  mortgaged,  or  the  property  itself 
is  probably  insufficient  to  pay  the  mortgage  debt. 

'6.  An  action  brought  by  the  attorney-general,  or  by  a  stockholder,  to  preserve 
the  assets  of  a  corporation,  having  no  officer  empowered  to  hold  the  same. 

4.  A  special  proceeding  for  the  voluntary  dissolution  of  a  corporation. 

Where  the  receiver  is  appointed  in  an  action,  otherwise  than  by  or  pursuant  to 
a  final  judgment,  notice  of  the  application  for  his  appointment  must  be  given  to 
the  proper  officer  of  the  corporation. 

For  form  for  receiver's  bond,  also  order  and  judgment  appoint- 
ing receiver,  see  chap.  XVIIl. 

For  rule  as  to  injunction  in  a  peculiar  case  in  an  action  to  seques- 
trate, see  Syracuse  Savings  Bank  v.  S.  C.  dh  N.  Y.  R.  H.  Co., 
58  N.  Y.  110.  See  §  1806,  as  to  injunctions  to  stay  creditors' 
actions,  and  §§  1Y87,  1810,  1802,  as  to  temporary  injunctions  gen- 
erally. 

Jurisdiction  to  appoint  receiver. —  The  jurisdiction  of  chancery 
did  not  extend  to  the  sequestration  of  property  of  a  corporation  by 
means  of  a  receiver,  or  to  the  winding  up  of  its  affairs,  or  to  control  or 
restrain  the  usurpation  of  franchises  by  corporate  bodies,  or  by  per- 
sons claiming,  without  right,  to  exercise  corporate  powers.  Receivers 
in  this  State  act  under  statutory  authority  which  prescribes  their 
authority  and  duties.  Attorney-General  v.  JJtica  Ins.  Co.,  2  Johns. 
Ch.  371 ;  Attorney-General  v.  Bank  of  Niagara,  Hopk.  354 ;  Bel- 
mont V.  Erie  Railroad,  62  Barb.  637 ;  Waterhury  v.  Merchant^ 
Union  Ex.  Co.,  50  id.  157;  Bangs  v.  Mcintosh,  23  id.  591.  Although 
in  Lawrence  v.  Greenwich  Ins.  Co.,  1  Paige,  587,  and  Leavitt  v. 
Yeates,  4  Edw.  Ch.  173,  chancery  exercised  the  power  in  peculiar 
cases,  a  court  of  equity,  in  the  absence  of  statute,  has  no  author- 
ity to  dissolve  a  corporation.  Slee  v.  Bloom,  20  Johns.  669.  And 
the  statutes  granting  such,  powers  are  strictly  construed.  In  re 
Pyrolusite  Manganese  Co.,  29  Hun,  429.  The  jurisdiction  of  the 
court  to  appoint  receivers  has  for  its  primary  object  the  care  and 
custody  of  tlie  property  wbich  is  the  subject  of  the  receivership, 
pending  the  determination  involved  in  the  litigation,  and  to  enable 
the  court,  by  placing  the  property  under  the  control  of  its  officers  to 
pursue  it,  to  answer  the  final  decree  which  may  be  made  in  the  action. 
Yilas  V.  Page,  11  State  Eep.  416.  In  Herring  v.  N.  Y.,  L.  E.  <& 
W.  R.  R.  Co.,  105  N.  T.  340,  the  provision  of  the  Code  of  Proced- 
ure in  regard  to  the  dissolution  of  corporations,  and  the  powers  and 
duties  of  receivers  thereof,  and  the  provisions  of  the  Kevised  Stat- 
utes in  regard  thereto,  are  collated  and  discussed.     It  seems  that  the 
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two  systems  of  procedure  against  corporations,  provided  for  in  the 
Revised  Statutes,  one  by  an  equitable  action  brought  without  leave 
of  the  court,  and  the  other  by  a  legal  action  brought  with  leave, 
have  been  continued  under  the  Codes,  and  until  the  passage  of  the 
Code  of  Civil  Procedure  there  was  no  statute  regulating  the  powers 
and  duties  of  receivers  appointed  in  equitable  action.  The  provis- 
ions for  notice  by  the  receiver  to  creditors  are  mostly  directory,  and 
compliance  therewith  not  essential  to  jurisdiction  of  the  court;  their 
omission  constitutes  an  irregularity  not  available  in  a  collateral  pro- 
ceeding. The  power  of  the  Supreme  Court  to  appoint  a  receiver  of 
an  insolvent  corporation  is  limited  to  the  cases  prescribed  by  the 
statute.     Ze/iigh  Coal  Co.  v.  Central  E.  B.  of  N.  J.,  43  Hun,  546. 

In  what  cases  receiver  appointed. — The  court  may,  by  virtue  of  its 
general  powers,  entertain  proceedings  against  corporations  and  appoint 
receivers  of  them.  Bangs  v.  Duohinjield,  18  IST.  Y.  592.  No  mere 
creditor  of  a  corporation  can  have  a  receiver  appointed  until  he  has 
had  judgment  and  execution  retui-ned  unsatisfied.  People  v.  Erie 
Railway  Go..,  36  How.  129.  The  Supreme  Court  has  no  power  to 
appoint  a  receiver  of  the  property  of  any  corporation,  whether  do- 
mestic or  foreign,  upon  the  filing  of  a  bill  by  a  creditor  at  large  on 
behalf  of  himself,  and  all  others  similarly  situated.  Lehigh  Coal, 
etc.,  Go.  V.  Central  E.  E.  of  N.  J.,  43  Hun,  546.  A  plainti£E,  who 
is  a  corporator,  cannot  have  a  receiver  of  the  corporation  appointed 
in  an  action  against  private  individuals  to  which  the  corporation 
is  not  a  party.  Oroesbeech  v.  Dunscomb,  41  How.  302.  Where 
insolvency  is  not  charged,  nor  a  dissolution  of  a  corporation  asked, 
a  receiver  cannot  be  appointed,  the  effect  of  which  would  be  to  re- 
move all  the  directors.  Belmont  v.  Erie  Eailway  Co.,  52  Barb. 
637.  A  receiver  cannot  be  appointed  on  petition  in  the  action  in 
•which  judgment  was  obtained  against  a  corporation,  but  only  in  an 
action  brought  for  the  purpose.  Clinch  v.  Southside  R.  R.  Co., 
1  Hun,  636.  On  the  application  of  a  stockholder  a  receiver  may  be 
appointed  of  an  insolvent  iron  furnace  company.  Osgood  v.  Ma- 
guire,  61  N.  T.  524.  Under  section  1810  the  Supreme  Court  has 
power  to  entertain  an  action  brought  by  a  stockholder  of  a  corpora- 
tion organized  under  the  laws  of  New  Jersey,  for  the  appointment 
of  a  receiver  of  its  property  in  this  State,  on  the  ground  that  it  was 
insolvent,  and  a  receiver  of  its  effects  had  been  appointed  in  that 
State,  to  appoint  a  receiver  therein.  Woerishojfer  v.  North  River 
Cons.  Co.,  6  Civ.  Pro.  E.  113. 

A  receiver  ought  not  to  be  appointed  except  in  case  of  necessity, 


Keceivee  of  Pkopeety  of  a  Corpoeation.  543 

to  protect  the  stockholders  or  creditors  from  loss,  or  to  prevent  abuse 
of  the  corporate  franchises,  inasmuch  as  he  displaces  the  directors  or 
other  trustees  selected  by  the  stockholders,  and  under  the  direction 
of  the  court  has  the  control  of  its  property  and  effects  and,  when 
authorized  so  to  do,  the  exclusive  power  to  use  its  franchises:  City 
of  Rochester  v.  Branson,  41  How.  78.  Where  a  judgment  creditor 
applied  for  appointment  of  a  receiver  of  a  corporation  whicli  set  up 
the  judgment  was  obtained  by  fraud  and  collusion,  and  time  was 
given  to  enable  defendant  to  move  to  open  the  judgment,  and  it 
failed  to  do  so,  held,  the  court  was  authorized  to  infer  the  defense 
Tvas  without  merit.  Loder  v.  N.  Y.,  JJticn  &  0.  R.  R.  Co.,  4 
Hun,  222.  Where  the  president  of  a  railroad  acted  substantially  as 
contractor  and  chief  engineer,  and  as  such  made  certilicates  for  vs^ork 
done  in  excess  of  amount  due,  which  he  paid  as  president,  Jield,  a 
case  for  a  receiver.  People  v.  Bruff,  9  Abb.  N.  C.  153.  Where 
plaintiffs  do  not  show  themselves  entitled  to  have  a  dissolution  of 
the  corporation,  a  receiver  will  not  be  appointed.  Denike  v.  iV.  Y. 
<fe  Rostndale  Lime,  etc.,  Co.,  80  IST.  Y.  599.  When  a  receiver  has 
been  appointed  the  order  cannot  be  vacated  by  consent.  People  v. 
Glohe  Mut.  Ins.  Co.,  60  How.  82.  In  an  action  for  the  appoint- 
ment of  a  receiver  the  corporation  is  a  necessary  party.  MicJdes  v. 
Rochester  City  Banh,  11  Paige,  118.  A  receiver  vsrill  not  be  ap- 
pointed until  the  creditor  has  exhausted  his  remedy  at  law,  and  an 
execution  must  be  returned  unsatisfied  in  whole  or  in  part.  Pamb- 
man  v.  Empire  Mill,  12  Barb.  341 ;  Galway  v.  United  States,  etc., 
Svgar  Co.,  13  Abb.  211.  Where  a  corporation  transferred  its  prop- 
erty and  assets  to  a  new  corporation,  upon  the  sole  consideration  of 
shares  of  stock  in  the  new  company,  a  receiver  was  appointed  in  an 
action  brought  by  a  creditor  on  his  judgment.  Barclay  v.  Quick- 
silver Mining  Co.,  6  Lans.  25.  For  appointment  of  receiver  of 
foreign  corporation,  see  Murray  v.  VanderMlt,  39  Barb.  140 ; 
O' Brien  v.  Chicago,  etc.,  R.  R.  Co.,  53  id.  568 ;  Pebemer  v.  Preto, 
57  id.  438 ;  §  1812,  Code  of  Civ.  Pro.;  Redmond  v.  Boge,  3  Hun, 
171  ;  Hamilton  v.  Accessory  Transit  Co.,  26  Barb.  40.  A  receiver 
will  not  be  appointed  upon  affidavits  on  information  and  belief. 
Livingston  v.  Bank  of  N'.  Y.,  26  Barb.  304 ;  Bank  of  Columbia, 
V.  Attorney-General,  1  Paige,  511.  In  People  v.  Albany  c&  S.  R. 
R.,  7  Abb.  (N.  S.)  290,  an  application  for  a  receiver  was  denied  on 
ground  that  moving  papers  did  not  show  defendants  were  irrespon- 
sible or  about  to  perform  the  act  sought  to  be  restrained. 
60 
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Where  receiver  to  he  applied  for,  and  what  notice  to  he  given.  — 
Rule  81.  Sequestration  of  Peopeety  —  Receivee,  Motion  for  —  Where 
Made  —  Effect  op,  on  Subsequent  Suits  —  Removal  of.  —  All  motions  for 
the  sequestration  of  the  property  of  corporations,  or  for  tlie  appointment  of  re- 
ceivers thereof,  must  be  made  in  the  judicial  district  in  which  the  principal  plate 
^  of  business  of  said  corporations,  respectively,  is  situated,  except  that  in  actions 
•  brought  by  the  attorney-general  in  behalf  of  the  people  of  this  State,  when  it 
shall  be  made  to  appear  that  such  sequestration  is  a  necessary  incident  to  the  ac- 
tion, and  that  no  receiver  has  already  been  appointed,  a  motion  for  the  appoint- 
ment of  one  may  be  made  in  any  county  within  the  judicial  district  in  which  such 
action  is  triable.     No  motion  can  be  made,  or  other  proceeding  had  for  the  removal 
of  a  receiver,  elsewhere  than  in  the  judicial  district  in  which  the  order  for  his 
appointment  was  made.     And  where  a  receiver  has  been  appointed,  his  appoint- 
ment shall  be  extended  to  any  subsequent  suit  or  proceeding  relating  to  the  same 
estate  or  property  in  which  a  receiver  is  necessary. 

Laws  of  1883,  chapter  378,  relating  to  the  appointment  of  receiv- 
ers and  proceedings  in  the  cause  : 

Section  1.  Every  application  hereafter  made  for  the  appointment  of  a  receiver 
of  a  corporation  shall  be  made  at  Special  Term  of  the  court,  held  in  ana  for  the 
judicial  district  in  which  the  principal  business  office  of  the  corporation  was 
located  at  the  commencement  of  the  action  wherein  such  receiver  is  appointed, 
or  in  and  for  a  county  adjoining  such  district;  and  any  order  appointing  a  re- 
ceiver otherwise  made  shall  be  void. 

§  8.  A  copy  of  motions  and  all  motion  papers,  and  a  copy  of  any  other  appli- 
cation to  the  court,  together  with  a  copy  of  the  order  or  judgment  to  be  proposed 
thereon  to  the  court  in  every  action  or  proceeding  now  pending  for  the  dissolu- 
tion of  a  corporation,  or  a  distribution  of  its  assets,  or  which  shall  hereafter 
be  commenced  for  such  purposes,  shall,  in  all  cases,  be  served  on  the  attorney- 
general  in  the  same  manner  as  provided  by  law  for  the  service  of  papers  on 
attorneys  who  have  appeared  in  actions,  whether  the  applications,  but  for  this 
law,  would  be  ex  parte  or  upon  notice,  and  no  order  or  judgment  granted  shall 
vary  in  any  material  respect  from  the  relief  specified  in  such  copy  or  order,  un- 
less the  attorney-general  shall  appear  on  the  return  day  and  have  been  heard 
in  relation  thereto;  and  any  order  or  judgment  granted  in  any  action  or  pro- 
ceeding aforesaid,  without  such  service  of  such  papers  upon  the  attorney -general, 
shall  be  void,  and  no  receiver  of  any  corporation  shall  pay  to  any  person  any 
money  directed  to  be  paid  by  any  order  or  judgment  made  in  any  such  action 
or  proceeding,  until  the  expiration  of  eight  days  after  a  certified  copy  of  such 
order  or  judgment  shall  have  been  served  as  aforesaid  upon  the  attorney- 
general. 

§  10.  All  actions  or  other  legal  proceedings  and  appeals  therefrom  or  therein 
brought  by  or  against  a  receiver  of  any  of  the  insolvent  corporations  referred  to 
in  this  act  shall  have  a  preference  upon  the  calendars  of  all  courts  next  in  order 
to  actions  or  proceedings  brought  by  the  people  of  the  State  of  New  Yorli. 

A  receiver  of  a  corporation  may  be  appointed  in  tlie  county 
m  which  the  action  is  brought,  notwithstanding  rule  81,  which 
cannot  hai'e  the  eiiect  to  prevent  a  ]->arty  from  suing  wliei-e  lie 
lesides.     Smith  v.  Danzig,  3  Civ.   Pro.   R.    127.     Sectiua    7(i9   of 


Eeceivee  of  Pbopeety  of  a  Corpoeation.  545 

the  Code,  wliieh  provides  where  motions  may  be  made,  is  modified, 
and  so  far  as  it  applies  to  motions  for  the  appointment  of  a  re- 
ceiver of  an  insolvent  corporation  is  concerned,  superseded  by 
section  1,  chapter  378,  Laws  of  1883,  which  provides  where  such 
motions  must  be  made.  United  States  Trust  Company  v.  N.  T., 
W.  S.  dc  B.  R.  R.  Co.,  6  Civ.  Pro.  E.  90.  But  contra  at 
General  Term,  second  district,  in  same  case,  35  Hnn,  341.  Ser- 
vice of  motion  papers,  etc.,  upon  tlie  attorney-general,  in  a  judgment 
creditor's  suit  for  sequestration,  is  jurisdictional,  and  the  omission  to 
do  so  renders  the  appointment  of  a  receiver  therein  void.  Whitney 
V.  N.  T.  &  Atlantic  R.  R.  Co.,  32  Hun,  164.  But  notice  of  an 
ancillary  receiver  of  the  property  of  a  foreign  corporation,  situate  in 
this  State,  is  not  required.  Woerishoffer  v.  North  R.  C.  Co.,  6  Civ. 
Pro.  E.  113.  Where  a  matter  is  to  be  brought  before  the  court, 
upon  a  regidar  notice  of  eight  days,  a  notice  of  the  motion,  with  a 
copy  of  the  proposed  order,  must  be  served  upon  the  attorney-gen- 
eral. Where  it  is  to  be  brought  before  the  court  by  an  order  to  show 
cause,  a  copy  of  the  order  to  show  cause,  and  of  the  proposed  order, 
should  be  served  upon  him.  It  is  not  necessary  to  serve  upon  him 
notice  of  the  application  foi'  the  order  requiring  cause  to  be  shown. 
Greason  v.  Goodwillie  Wyman  Co.,  38  Hun,  138.  An  action 
brought  to  sequestrate  the  property  of  a  corporation  is  within  the 
statute  requiring  notice  to  be  given  the  attorney-general,  and  where 
the  requirements  of  section  8  were  not  complied  with,  either  in  pro- 
ceedings for  the  temporary  appointment  of  a  receiver,  or  in  the  final 
judgment,  both  appointments  were  held  void.  The  service  of  the 
papei's,  as  required  by  that  section,  is  essential  to  the  jurisdiction  of 
the  court,  and  a  failure  to  make  such  service  cannot  properly  be 
corrected  without  an  entirely  new  proceeding.  Whitney  v.  JV.  Y.  c& 
Atlantic  R.  R.  Co.,  32  Hun,  164.  In  Mvnson  v.  Manhattan  Co., 
where  notice  had  not  been  given  to  the  attorney -general,  upon 
due  notice  being  given  him,  and  an  order  entered  appointing  such 
receiver  nunc  pro  tunc,  such  order  was  held  atleast  valid  from  the 
time  it  was  made.  As  a  general  rule  the  appointment  will  not  be 
made  on  the  ex  parte  application.  Davoe  v.  Ithaca,  etc.,  R.  R.  Co., 
5  Paige,  521 ;  People  v.  A.  c&  S.  R.  R.  Co.,  7  Abb.  (N.  S.)  290 ; 
Loder  V.  N.  Y.,  Utica,  etc.,  R.  R.  Co.,  4  Hun,  22 ;  Palmer  v. 
ClarTc,  4  Abb.  N.  C.  25.  Where  a  court,  in  one  judicial  district, 
has  power  to  remove  a  receiver  appointed  in  an  action  in  another,  it 
lias  no  power  to  make  a  new  appointment.  Attrill  v.  Rockaway 
Improvement  Co.,  25  Hun,  376,  5u9.     A  general  judgment  creditor 


546  Keceiveb  of  Peopeett  of  a  Cobpoeation. 

is  not  entitled  to  notice  of  application  for  the  appointment  of  a 
receiver  of  a  corporation.  Morrison  v.  Menhaden  Co.,  37  Huu, 
522. 

Who  may  he  appointed.—  (See  §  66,  7th  ed.  R.  S.  2399.)  A  general 
agent  of  a  corporation  was  held  properly  appointed  receiver  to  close 
up  a  business  against  the  opposition  of  one  of  the  parties,  he  being  the 
person  specified  in  the  agreement  as  the  one  who  should  close  up 
the  affairs  unless  objected  to  bj  both  parties.  Hanover  Fire  Ins. 
Co.  V.  Germania  Fire  Ins.  Co.,  33  Hun,  539.  In  Re  Eagle  Iron 
Works,  8  Paige,  385,  the  court  appointed  the  president  and  book- 
keeper of  the  corporation  receivers,  it  not  appearing  that  they  were 
responsible  for  the  bankruptcy  of  the  company.  The  principle  that 
an  oflBcer  of  a  corporation  is  not  disquahfied  to  be  appointed  receiver, 
and  that  the  request  of  the  majority  of  the  stockholders  in  a  rail- 
road foreclosure  is  entitled  to  great  weight  in  the  selection  was  ap- 
plied in  United  States  Trust  Co.  v.  N.  Y.,  West  Shore,  etc.,  Co., 
Abb.  Ann.  Dig.,  1885,  p.  296. 

A  clerk  of  the  court  cannot  be  appointed  receiver  under  section  90 
of  the  Code  unless  all  parties  consent,  but  such  an  appointment  is  an 
irregularity  only  and  cannot  be  availed  of  collaterally.  Moore  v. 
Taylor,  40  Hun,  56.  As  to  appointment  of  party  enjoined,  see 
Eddy  V.  Co-operative  Dress  Asso'n,  3  Civ.  Pro.  R.  434.  A  trust 
company  has  been  appointed  receiver  of  two  banking  institutions. 
Matter  of  Knicherhocker  Bank,  19  Barb.  602.  The  secretary  of 
an  insolvent  savings  bank  who  had  been  used  by  directors  shortly 
after  appointment  to  verify  a  false  statement  of  solvency,  held  not 
a  fit  person  to  be  appointed  its  receiver  on  their  nomination.  Peo- 
ple V.  Third  Ave.  Savings  Bank,  50  How.  22.  The  appointment 
of  a  trustee  of  an  insolvent  corporation  as  receiver  will  be  set  aside 
when  it  appears  to  have  been  made  in  a  collusive  action  brought 
subsequent  to  change  the  trustees.      Wilson  v.  Barney,  5  Hun,  257. 

By  chapter  425,  Laws  1885,  trust  companies  may  be  appointed 
receivers  by  the  court  without  giving  security.  By  section  2429  of 
the  Code,  on  voluntary  dissolution  of  a  corporation  one  of  its  ofiicers 
ixiay  be  appointed  receiver. 

Section  3  of  chapter  378,  Laws  1883,  is  as  follows : 

All  orders  appointing  receivers  of  corporations  shall  designate  therein  one  or 
more  places  of  deposit  wherein  all  funds  of  the  corporation  not  needed  for  im- 
mediate disbursement  shall  be  deposited,  and  no  deposits  or  investments  of  such 
trust  funds  shall  be  made  elsewhere  except  upon  the  order  of  the  court,  upon 
due  notice  given  to  the  attorney-general. 

Security. —  Section  66,  article  3,  R.  S.,  p.  2399,  is  as  follows : 
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Any  of  the  directors,  trustees  or  other  officers  of  such  corporation,  or  any  of  its 
stockholders,  may  be  appointed  receivers  who,  before  entering  upon  the  duties  of 
their  appointment,  shall  give  such  security  to  the  people  of  this  State  and  in  such 
penalty  as  the  court  shall  direct,  conditioned  for  the  faithful  discharge  of  the 
duties  of  their  appointment  and  for  the  due  accounting  for  all  moneys  received 
by  them. 

See  Chap.  XIX  for  form  for  bond  of  receiver. 

nights,  powers  and  duties  of  receiver  of  a  corporation.  —  (See 
§  67,  2  Edm.  R.  S.  490.)  A  decree  upon  the  application  of  the  attor- 
ney-general, dissolving  the  corporation,  vests  in  the  latter  all  the 
property  of  the  corporation.  The  receiver  represents  both  the  cor- 
poration and  creditors  and  stockholders,  and,  in  his  character  as 
trustee  for  tlie  latter,  he  may  disaffirm  and  maintain  an  action  to  set 
aside  illegal  or  fraudulent  transfers  of  the  property  of  the  corporation 
made  by  its  officers  or  agents,  or  to  recover  its  funds  or  securities 
invested  or  misapplied.  Matter  of  Attorney-General  v.  Guardian 
Mutual  Life  Ins.  Co.,  77  K.  Y.  272.  A  receiver,  though  he  may 
be  appoiiite'd  in  a  suit  brought  by  a  simple  creditor  or  stockholder, 
takes  the  whole  estate  for  the  beneiit  of  all  its  creditors,  and  before 
distribution  opportunity  is  to  be  given  to  all  to  come  in.  Rinn  v. 
Astor  Fire  Ins.  Co.,  59  N.  Y.  143.  Title  may  vest  in  a  receiver 
without  a  conveyance.  Attorney-General  v.  Atlantic  Mutual  Life 
Ins.  Co.,  34  Hun,  636. 

Section  1,  chapter  285,  Laws  of  1884,  is  as  follows : 
In  all  cases  where  receivers  have  been  or  shall  be  appointed  for  any  corporation 
of  this  State  other  than  an  insurance  company,  on  application  by  the  attorney- 
general  all  property,  real  and  personal,  and  all  securities  of  every  kind  and  na- 
ture belonging  to  such  corporation,  no  matter  where  located  or  by  whom  held, 
shall  be  transferred  to,  vested  in  and  held  by  such  receiver;  provided,  however, 
that  such  transfer  shall  only  be  made  when  directed  by  an  order  of  the  Supreme 
Court,  due  notice  of  the  application  for  such  order  having  been  made  on  the  attor- 
ney-general and  the  custodian  of  the  funds,  securities  or  property. 

The  receiver  of  an  insolvent  corporation  represents  both  the  cred- 
itors and  stockholders  and  may  assert  their  rights  when  affected  by 
the  fraudulent  or  illegal  acts  of  the  corporation.  Gillet  v.  Moody, 
3  x^.  Y.  479.  The  receiver  of  a  corporation  is  the  immediate  rep- 
resentative of  the  corporation.  Taking  as  such  the  corporate  title 
to  its  property  and  being  subject  to  corporate  disabilities,  he  has 
only  the  power  over  the  property  conferred  on  him  by  statute.  Cur- 
tis V.  Leavitt,  15  N.  Y.  9.  The  receiver  may  maintain  an  action 
against  its  stockholders  to  recover  dividends  received  by  them  while 
the  cor]ioration  was  insolvent  ;  Curtis  v.  Laytin,  3  Keyes,  521  ; 
but  he  cannot  imp.acli  tlir  lawful  acts  of  the  corporation.     Hyde  v. 
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Lynde,  4  N.  Y.  387.  He  is  vested  with  all  the  property  and  effects 
of  the  corporation  and  has  full  power  to  sell  and  dispose  of  the 
same  and  settle  its  affairs.  Verplanoh  v.  Merchants'  Ins.  Co.,  2 
Paige,  438  ;  White  v.  Haight,  16  N".  Y.  316.  He  may  repudiate  an 
illegally  executed  contract  of  the  corporation  and  reclaim  the  prop- 
erty. Talmadge  v.  Pell,  7  E".  Y.  328.  It  is  the  duty  of  a  receiver 
to  so  administer  the  assets  that  a  fraudulent  claim  shall  have  no 
share  in  the  distribution.  MoParland  v.  Miller,  26  Hun,  38. 
See  further  as  to  his  powers,  Libhy  v.  Mosekrans,  55  Barb.  202 ; 
Sa7ids  V.  Birch,  29  How.  305  ;  Broioner  v.  Hill,  1  Sandf.  629.  A 
receiver  of  a  corporation  occupies  the  position  of  a  trustee  for  the 
corporate  funds,  for  the  beneiit  of  persons  interested  therein.  Kim- 
lerly  v.  Stewart,  22  How.  281  ;  McParland  v.  Bain,  26  Hun, 
38.  He  is  vested  with  all  the  rights  of  action  the  company  had 
when  he  was  appointed,  and  he  can  sue  for  a  tort  committed  be- 
fore his  appointment.  Gillet  v.  Fairchild,  4  Ben.  80.  But  he 
cannot  impeach  or  disaffirm  the  authorized  acts  of  the  corpora- 
tion or  its  agents,  and  his  appointment  does  not  change  the 
relation  between  the  corporation  and  parties  with  whom  it  has 
been  dealing.  Shaughnessy  v.  Rensselaer  Ins.  Co.,  21  Barb. 
605;  Williams  v.  Bdbcock,  25  id.  109;  Bell  v.  Sibley,  33  id.  610; 
Hyde  v.  Medhury,  19  N.  Y.  32 ;  Davenport  v.  Beardsley,  i3  Barb. 
656.  A.  receiver  of  an  insolvent  corporation  may  assign  a  chose  in 
action  due  the  corporation  without  using  the  corporation  seal ;  he 
should  act.  contract  and  convey  in  his  own  name.  Hoyt  v.  TJwmp- 
son,  5  N.  Y.  320.  He  can  enforce  the  common-law  liability  of  a 
trustee  of  a  savings  bank  for  a  misapplication  of  the  funds.  Van 
Dych  V.  McQuade,  57  How.  62.  He  may  discharge  existing  poh- 
cies  of  insurance,  but  not  reinsure.  Pi  re  Croton  his.  Co.,  3  Barb. 
Ch.  642.  He  may  apply  for  a  warrant  to  bring  up  for  examination 
any  person  who  is  indebted  to  the  corporation,  or  who  has  property 
belonging  to  it  in  his  custody.  Noble  v.  Halliday,  1  N.  Y.  33i_». 
He  may  continue  a  suit,  brought  by  the  insolvent  corporation,  in  Ids 
own  name  or  that  of  the  original  party.  Albany  Ins.  Co.  v.  Van 
Vranken,  42  How.  281.  He  cannot,  without  consent  of  all  parties 
interested,  allow  a  claim  wliich  is  not  a  charge  on  the  trust  fund,  and 
he  is  bound  to  defend  against  an  unjust  claim.  Attorney- General 
V.  Life  d;  Fire  Ins.  Co.,  4  Paige,  224.  But  he  is  not  bound  to  dis- 
allow a  just  claim  which  is  barred  by  the  statute  of  limitations. 
Sands  v.  Hill,  42  Barb.  651.  It  is  his  duty  to  collect  the  assets  of 
the  corporation  and  reduce  its  choses  to  possession,  and  with  all  con- 
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venient  haste  to  make  distribution  among  the  creditors  and  other 
parties  entitled.  Beach  on  Receivers,  §  439,  and  cases  cited.  It  is 
his  duty  to  collect  all  the  debts  due  the  company.  Van  Bwen  v. 
Chenango  Ins.  Go..,  12  Barb.  671.  By  chapter  314,  Laws  of  1858, 
he  may,  for  the  benefit  of  creditors,  treat  as  void,  disafiirm  and  re- 
sist all  acts  done  or  agreements  made  in  fraud  of  the  rights  of  any 
creditor,  and  may  bring  actions  to  recover  any  property  fraudulently 
misapplied.  By  chapter  71,  Laws  1852,  receivers  of  mutual  insurance 
companies  are  given  curtain  powers.  By  chapter  239,  Laws  1844,  and 
chapter  26,  Laws  1866,  certain  rights  are  given  receivers  of  banking 
corporations.  By  chapter  709,  Laws  1867,  duties  are  imposed  on  re- 
ceivers of  fire  insurance  companies,  and  by  chapter  537,  Laws  1880, 
certain  reports  are  required  to  be  made  by  receivers  to  the  attorney- 
general,  and  procedure  is  defined  in  case  of  their  failure  to  do  so. 
As  to  the  right  to  disaffirm  acts  of  corporation  done  in  fraud  of  cred- 
itors, see  Broiower  v.  Hill,  1  Sandf.  Ch.  629  ;  Gillett  v.  Moody,  3 
]Sr.  Y.  479  ;  Talmadge  v.  Pdl,  7  N.  Y.  382 ;  Tuckerman  v.  Brown, 
33  id.  297  ;  Brouwer  v.  Harbeck,  9  id.  589.  A  receiver  of  a  corpo- 
ration may  maintain  an  action  to  set  aside  a  mortgage  executed  by  it 
without  the  required  assent  of  stockholders.  Yail  v.  Hamilton,  85 
N.  Y.  453.  A  receiver  being  an  ofllicer  of  the  court  and  subject  to 
its  direction,  and  being  charged  with  responsible  and  often  embar- 
rassing duties,  it  is  proper  that  he  should  on  suitable  occasions  apply 
to  the  court  for  instructions.  Matter  of  Van  Allen,  37  Barb.  225. 
And  if  there  is  danger  that  the  fund  will  be  unfairly  distributed,  he 
may  apply  to  the  court  for  its  protection.  People  v.  Security,  etc., 
Co.,  79  N.  Y.  267.  If  a  judgment  has  been  obtained  against  a  cor- 
poration, a  receiver  may  have  it  vacated  if  it  was  obtained  fraudu- 
lently, ci>llusively  or  without  consideration.  Whittlesy  v.  Delaney, 
73  N.  Y.  571. 

A  receiver  has  no  authority,  without  the  direction  or  consent  of 
the  court,  to  invest  the  money  in  his  hands  ;  in  the  absence  of  direc- 
tions it  is  his  duty  to  simply  keep  and  protect  the  trust  fund  and 
hold  it  ready  for  distribution.  Where,  however,  a  receiver,  without 
authority  from  the  court,  but  in  entire  good  faith,  placed  the  fund 
in  the  hands  of  brokers  to  be  loaned  on  call,  and  charged  himself 
with  the  amounts  received  for  interest,  it  appearing  that  no  part  of 
the  fund  was  lost,  and  that  the  parties  interested  therein  were  not 
injured  but  were  probably  benefited  by  the  investment,  Iteld,  tliat  an 
order  charging  the  receiver  with  interest  beyond  the  amount  re- 
ceived was  error.     Attorney-General  v.  North  Am.  Life  Ins.  Co., 
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89  ]Sr.  Y.  94,  modifying  26  Hun,  294.  Where  a  receiver,  in  an 
action  against  a  corporation,  fraudulently  obtains  an  order  for  the 
sale  of  a  debt  due  the  corporation,  an  equitable  action,  at  the  suit  of 
the  creditor,  will  lie  to  vacate  the  order  and  set  aside  the  sale. 
Hackley  v.  Draper,  60  N.  Y.  88,  affirming  2  Hun,  523.  An  action 
will  not  lie  against  a  receiver  to  recover  for  services  rendered  the 
corporation  after  the  appointment  of  a  receiver.  Barnes  v.  New- 
comh,  89  N.  Y.  108.  But  where  a  party  obtained  judgment  in  an 
action  brought  before  appointment  of  a  receiver,  the  expense  of  the 
action  being  incurred  for  the  benefit  of  the  fund,  the  receiver  will 
be  required  to  pay  the  costs  out  of  the  fend.  Locke  v.  Covert,  42 
Hun,  484.  A  contract  of  sale,  made  by  the  receiver  of  an  insurance 
company,  is,  while  executory,  subject  to  the  supervision  of  the  court, 
which  may  sanction  or  disapprove  it.  If  the  sale  appears  to  be  in- 
equitable, the  court  will  refuse  to  direct  the  receiver  to  complete  it. 
Attorney- General  y.  Continental  Life  Ins.  Co.,  94  E".  Y.  199.  A 
court  which  has,  in  its  exercise  of  a  rightful  jurisdiction,  appointed  a 
receiver  can  make  an  order  prohibiting  any  after  interference,  by 
way  of  levy  or  seizure,  with  the  property  in  his  possession,  outside 
of  the  provisions  of  the  Code.  Woerishoeffer  v.  North  River  Con- 
struction Co.,  99  N.  Y.  398.  The  authority  of  the  court  to  compel 
the  receiver  of  a  corporation  to  allow  a  creditor  to  make  extracts 
from  the  books  of  the  corporation  rests  on  grounds  of  justice  and 
equity  in  administering  the  trust,  and  the  granting  or  refusing  an 
application  of  that  character  is  in  the  discretion  of  the  court.  Mat- 
ter of  Tiebout,  19  "Week.  Dig.  570.  It  is  proper  that  a  judgment 
against  a  i-eceiver,  sued  as  such,  have  a  direction  that  he  pay  it  "  oul 
of  any  funds  which  are  or  may  hereafter  come  into  his  hands  or 
iinder  the  direction  of  the  court  applicable  to  that  purpose."  Wood- 
ruff V.  Jewett,  37  Hun,  205.  The  receiver  of  the  property  of  a 
railroad  compau}'  has  no  power  incident  to  his  general  authority  as 
such,  to  create  a  lien  on  the  property  of  the  compan^^  for  the  pur- 
pose of  rolling  stock.  Vilas  v.  Page,  11  State  Rep.  416.  A  re- 
ceiver appointed  in  an  action  to  foreclose  a  mortgage  given  by  a  rail- 
road corporation  is  not  authorized  to  issue  certificates  to  pay  the. 
claims  of  employees  of  the  railroad,  for  labor  performed  before  lii^ 
appointment.  Metropolitan,  etc.,  Co.  v.  Tonamanda  R.  R.  Co.,  '1 
State  Rep.  69. 

Where  a  receiver  of  a  corporation  obtained  an  order  to  issue  cer- 
tificiites  in  an  action  to  which  neither  the  trustee  of  a  mortgage  on 
the  pi'oporty  or  bondholders  were  parties,  held,  that  the  order  was 
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not  binding  on  them,  that  they  were  entitled  to  notice,  and  to  be 
heard  before  tlieir  rights  under  the  mortgage  can  be  affected.  RaM 
V.  Attrill,  11  State  Eep.  9.  It  has  become  the  settled  rule  of  the 
court  that  when  it  takes  charge  of  a  property  through  a  receiver,  the 
expenses  of  realization,  and  also  expenses  of  preservation,  maj'  be  in- 
curred under  the  order  of  the  court  on  the  credit  of  the  property  and 
paid  out  of  the  income,  or,  when  necessary,  out  of  the  corpus  of  the 
property  before  distribution.  Id.  There  is  no  exception  to  the 
rule,  that  the  receiver  can  neither  sue  or  be  sued  without  leave  (if 
tlie  court  making  the  appointment.  Where  an  action  has  been  com- 
menced against  a  receiver  without  leave,  the  court  acquires  jurisd.  c- 
tion  of  the  defendant  receiver  by  the  service  of  a  summons,  and  the 
remedy  is,  either  to  stay  all  proceedings  on  the  part  of  the  plaintiff, 
or  punish  plaintiff  for  contempt  of  court,  or  both.  James  v.  James 
Clement  Co.,  8  State  Rep.  490,  and  cases  cited. 

Leave  to  sue.  iraprovidently  granted,  may  be  revoked.  Attorney- 
General  V.  North  Am.  Ins.  Co.,  6  Abb.  N.  C.  426.  The  receiver 
of  a  foreign  corporation  cannot  be  sued.  KillmerY.  Ilobart,  8  Abb. 
N.  C.  426.  The  court  appointing  a  receiver  has  power  to  order 
reference  of  a  claim  against  him  without  action.  Guardian,  Savings 
Inst.  V.  Bowling  Green  Savings  Bank,  65  Barb.  275.  A  receiver 
of  a  corporation  is  entitled  to  bring  and  maintain  an  action  to  de- 
termine the  validity  of  bonds  claimed  to  be  secured  by  a  mortgage 
on  its  property,  and  to  have  it  ascertained  to  what  extent  the  mort- 
gage and  bonds  are  valid  and  effectual  as  a  lien  on  the  property 
which  came  into  his  hands  as  receiver.  MuUbell  v.  Syracuse  Iron 
Works,  4  State  Rep.  690.  A  receiver  of  a  railroad  company,  ap- 
pointed on  application  of  judgment  creditors,  is  not  authorized  to 
pay  claims  for  work  and  materials  furnished  before  his  appointment. 
Powers  V.  Jourdan,  4  State  Rep.  839.  Unless  mutual  debts  exist 
at  the  time  of  the  appointment  of  a  receiver,  he  has  no  authority  to 
allow  a  set-off.  New  Amsterdam  Savings  Bank  v.  Tartter,-i:  Abb. 
N.  C.  215 ;  YanDyck  v.  MoQuade,  20  Hun,  262 ;  affirmed,  85  N. 
Y.  616.  In  order  to  prove  the  appointment  of  a  receiver  it  is 
sufficient  to  produce  the  petition,  the  order  appointing  him,  and  his 
official  bond.  Palmer  v.  Clark,  4  Abb.  N.  C.  25.  A  receiver  of 
a  dissolved  corporation  is  authorized  to  retain  out  of  its  assets  suffi- 
cient to  cancel  and  discharge  open  and  subsisting  obligations.  People 
V.  National  Trust  Co.,  82  N.  Y.  283.  But  he  is  not  obliged  to 
redeem  stock  which  the  firm  had  pledged  by  paying  the  debts 
secured  by  such  pledge.  Chamberlain  v.  Oreenleaf,  4  Abb.  N.  C. 
70 
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178.  Upon  being  indemnified  for  costs,  the  receiver  should  eaforce 
any  legal  hability  existing  against  directors  of  a  company  for  the 
benefit  of  all  concerned.  People  v.  Security  Ins.  Co.,  6  Week.  Dig. 
46.  The  court,  in  the  administration  of  funds  through  a  receiver, 
will  see  that  he  is  protected  against  needless  annoyance  and  interfer- 
ence in  the  discharge  of  his  duties,  and  that  parties  willfully  embar- 
I  assing  him  are  arrested  and  punished.  Eddy  v.  Co-operative  Dress 
Asso.,  3  Civ.  Pro.  E.  434.  Creditors  are  only  entitled,  through  a 
receiver,  to  the  property,  real  and  personal,  things  in  action,  con- 
tracts and  effects  of  the  corporation  so  far  as  they  were  owned  by  it 
at  the  time  of  his  appointment,  subject  to  any  existing  mortgage  or 
lien.  Whitney  v.  iV^.  Y.  &  Atlantic  R.  R.  Co.,  32  Hun,  165. 
.  Removal  of  receiver.  —  Section  Y,  Laws  of  1883,  chapter  378,  is  as 
follows : 

The  attorney-general  may,  at  any  time  he  deems  that  the  interest  of  the  stock- 
holders, creditors,  policy-holders,  depositors  or  other  heneficiaries  interested  in 
the  proper  and  speedy  distribution  of  the  assets  of  any  insolvent  corporation  will 
tie  subserved  thereby,  make  a  motion  in  the  Supreme  Court,  at  a  Special  Term, 
thereof,  in  any  judicial  district,  for  an  order  removing  the  receiver  of  any  insol- 
vent corporation  and  appointing  a  receiver  thereof  in  his  stead,  or  to  compel  him 
to  account,  or  for  such  other  and  additional  order  or  orders,  as  to  him  may  seem 
proper,  to  facilitate  the  closing  up  of  the  affairs  of  such  receivership;  and  any 
appeal  from  any  order  made  upon  any  motion  under  this  section  shall  be  to  the 
General  Term  of  said  court  of  the  department  in  which  such  motion  is  made. 

A  receiver  appointed  in  an  action  against  a  corporation  should  not 
be  removed  without  notice  of  the  application  having  been  given  to  the 
plaintiff  in  the  action  at  whose  instance  he  was  appointed.  He  can- 
not be  removed  in'  an  application  made  in  another  district  from  that 
in  which  he  was  appointed.  Attrill  v.  Rockaway  Beach  Improve- 
ment Co.,  25  Hun,  376,  First  Department,  October  Term,  1881 ; 
same  rule  in  8.  C,  25  id.  500,  November  Term,  1881.  The  power 
of  the  court  to  remove  the  receiver  of  a  corporation  does  not  depend 
on  any  notice  to  stockholders  who  have  appeared.  The  court  can  act 
on  its  own  motion  ex  parte.  Iloyty.  Continental  Ins.  Co.,  21  Week. 
Dig.  145,  General  Term,  Second  Department,  February,  1885. 
AVhere  a  motion  is  made  to  vacate  an  order  appointing  a  receiver 
on  the  ground  that  another  receiver  has  been  appointed,  it  is  error, 
I  )ii  denying  such  motion,  to  remove  the  second  receiver  and  appoint 
LUiotlier  on  grounds  not  stated  in  the  moving  papers.  Bruns  v. 
Stewart  Mavuf-g  Co.,  31  Hun,  195.  Where  a  director  of  a  company 
was  appointed  receiver,  and  it  afterward  appeared  he  had  been  con- 
nected with  its  mismanagement,  he  was  removed.  Keeler  v.  Brook- 
lyn Elevated  R.  R.    Co.,  9  Abb.  N.  C.  166.     Under  chapter  409, 
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Laws  1882,  section  163,  liis  successor  may  bring  an  action  against  a 
receiver  so  removed. 

Compensation  and  expenses  of  trust. —  Sections  2  and  5  of  chap- 
ter 378,  Laws  1883,  provide  as  follows: 

§  2.  Every  receiver  shall  be  allovped  to  receive  as  compensation  for  bis  services 
as  sucli  receiver,  five  per  cent  for  the  first  one  hundred  thousand  dollars  actually 
received  and  paid  out,  and  two  and  a  half  per  cent  on  all  sums  received  and  paid 
out  in  excess  of  the  said  one  hundred  thousand  dollars. 

§  5.  In  case  of  the  intervention  of  any  policy-holder  or  depositor  by  permission 
of  the  court,  such  policy-holder  or  depositor  shall  defray  the  legal  expenses 
thereof,  and  no  allowance  shall  be  made  for  costs  or  fees  to  any  attorney  of  such 
policy-holder  or  depositor. 

Section  76,  p.  2401,  3  K  S.,  is  as  follows  : 

Such  receivers  shall,  in  addition  to  their  actual  disbursements,  be  entitled  to 
such  commissions  as  the  court  shall  allow,  not  exceeding  the  sum  allowed  by 
law  to  executors  or  administrators. 

Prior  to  the  passage  of  the  act  of  1883,  the  commissions  of  a 
receiver  of  an  insolvent  life  insurance  company  were  fixed  by  the 
court  which  appointed  him,  not  exceeding,  however,  five  per  cent  on 
the  amount  of  receipts  and  disbursements.  Attorney-General  v. 
Gxiardian  Life  Ins.  Co.,  93]Sr.Y.  631.  Yo\iowe&,  Matter  of  Sacuritif 
Life  Ins.  Co.,  31  Hun,  36;  affirmed,  95  N.  Y.  654.  The  act  of  18S3, 
in  relation  to  receivers  of  corporations,  including  the  second  section 
thereof,  in  relation  to  receiver's  fees,  applies  only  to  receivers  of  cor- 
porations appointed  in  proceedings  in  bankruptcy,  and  a  receiver 
appointed  in  an  action  to  foreclose  a  mortgage  executed  by  a  corpo- 
ration is  not  entitled  to  the  fees  specified  in  that  section — ^they  are 
governed  by  section  3320.  United  States  Trust  Co.  t.  N.  Y.,  W.  S.  & 
B.  R.  R.  Co.,  101  !N.  Y.  478.  As  to  what  funds  a  receiver  of  a  life 
insurance  company  is  entitled  to  commissions  upon,  see  Attorney- 
General  V.  North  American  Life  Ins.  Go.,  89  N.  Y.  94,  modifying 
26  Hun,  294.  And  as  to  what  is  to  be  considered  in  fixing  compensa- 
tion, see  Matter  of  Commonwealth  Fire  Ins.  Co.,  32  Hun,  78.  Com- 
missions will  not  be  allowed  a  receiver  upon  money  merely  turned 
over  to  him  by  his  predecessor  in  office ;  such  funds,  when  they  come 
into  the  second  receiver's  hands,  are  to  be  regarded  as  in  custndia 
legis.  Attorney-General  v.  Continental  Life  Ins.  Co.,  32  Hun,  223. 
In  computing  the  commissions  of  the  receiver  of  a  corporation  upon 
accepting  his  resignation,  only  the  amount  of  money  which  h.is  act- 
ually come  into  bis  hands  should  be  considered  as  a  basis  of  compu- 
tation.    People  V.  Mutual  Benefit  Association,  39  Hun,  49. 

Under  chapter  378,  Laws  1883,  the  courts  should  carefully  scruti- 
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nize  the  receiver's  charges.  Abb.  Ann.  Dig.,  1885,  p.  298.  Where 
the  justice,  by  whom  certain  orders  passing  the  accounts  of  the  re- 
ceiver of  a  corporation,  and  allowing  hiin  commissions  for  his  ser- 
vices were  made,  liad  jurisdiction  to  entertain  the  proceedings  before 
him,  and  made  the  allowance  for  commissions,  but  the  amounts 
allowed  were  erroneous,  held,  that  the  proper  procedure  was  an  ap- 
plication to  the  same  justice  to  resettle  the  order,  or  by  appeal.  In 
re  National  Trust  Co.,  4  Civ.  Pro.  K.  203.  By  section  3320  a 
rCv^eiver,  except  as  otherwise  provided  by  statute,  is  entitled  to  a 
commission  not  exceeding  five  per  cent,  and  those  cases  of  compen- 
sation of  receivers  not  governed  by  Laws  1883  are  subject  to  the 
control  of  the  Supreme  Court  at  Special  and  General  Term.  Hano- 
ver Ins.  Co.  V.  Germania  Ins.  Co.,  11  State  Rep.  4S1. 
Section  43,  3  R.  S.,  p.  2396,  is  as  follows : 

Such  receiver  sliall  possess  all  tlie  power  and  authority  conferred,  and  he 
subject  to  all  the  obligations  and  duties  imposed  in  article  three  of  this  title,  upon 
receivers  appointed  in  case  of  the  voluntary  dissolution  of  a  corporation.  It  shall 
be  his  duty  to  keep  an  account  of  all  moneys  received  by  him,  and  on  the  first 
days  of  January,  April,  July  and  October,  in  each  and  every  year,  to  make  and 
file  a  written  statement,  verified  by  his  oath  that  such  statement  is  correct  and 
true,  showing  the  amount  of  money  received  by  such  receiver,  his  agents  or  attor- 
neys, the  amount  he  has  a  right  to  retain  under  the  provisions  of  this  title,  and 
the  items  for  which  he  claims  to  retain  the  same,  and  the  distributive  share  due 
each  person  interested  therein.  He  shall  pay  such  distributive  share  to  the  per- 
son or  persons  entitled  thereto,  on  demand,  at  any  time  after  such  statement. 
Such  account,  statement  and  all  books  and  papers  of  the  corporation  in  the  hands 
of  such  receiver  shall,  at  all  reasonable  times,  be  open  for  the  inspection  of  all 
persons  having  an  interest  therein.  And  in  case  of  neglect  or  refusal  to  comply 
with  either  of  the  above  requirements,  or  any  duty  imposed  upon  him  by  this 
title,  the  Supreme  Court,  at  either  a  General  or  Special  Term,  shall,  on  the  appli- 
cation of  the  party  aggrieved,  unless  such  neglect  or  refusal  shall  be  satisfactorily 
explained  to  the  court,  forthwith  remove  such  receiver  and  appoint  some  suitable 
person  as  receiver-in  his  place.  Such  removal  shall  not  vitiate  or  annul  any  legal 
proceedings  had  by  such  receiver,  but  such  proceedings  shall  be  continued  by 
such  successor  as  if  no  removal  had  been  made.  Such  receiver  shall  also  be 
liable  to  pay  to  the  party  aggrieved  interest  at  the  rate  of  ten  per  cent  per  annum 
on  all  moneys  due  to  such  party  and  retained  by  him  more  than  one  day  after 
auch  demand  made  as  aforesaid. 

Thus  amended  by  Laws  1858,  chap.  348,  and  saved  by  the  Re- 
pealing Act  of  1880,  which  declares  the  section  "  applicable  to  a 
permanent  receiver  appointed  as  prescribed  by  section  1788  of  the 
Code  of  Civil  Procedure." 

Sections  6  to  89,  3  Rev.  Stat.,   p.  2399,  are  still  in  force  and . 
should  be  referred  to. 

Reports  and  accounting. —  A  de  facto  receiver  cannot  avail  him- 
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self  of  an  irregular  or  void  appointment,  under  which  he  lif.s  acted, 
procured  by  his  connivance,  and  thus  escape  an  accounting  for  tlie 
moneys  which  came  into  his  hands.  O' Mahoney  v.  Belmont,  62 
]^.  Y.  133.  Upon  the  accounting  of  a  receiver  of  a  corporation, 
where  the  order  for  the  accounting  requires  service  of  notice  upon 
the  creditors  named  in  the  application,  such  creditors  have  a  right  to 
appear  and  be  present  at  the  accounting.  Oreason  v.  Ooodwillie 
Wyrnan  Co.,  38  Hun,  138.  The  receiver  should  keep  the  trust 
funds  separate  or  he  will  be  charged  with  interest.  Uiica  Ins.  Co. 
v.  Z,ynch,  11  Paige,  520 ;  In  re  Commonwealth  Ins.  Co.,  32  Hun, 
78.  If  he  exercise  liis  best  judgment,  in  the  investment  of  funds, 
he  will  not  be  charged  for  losses.  Ilynes  v.  McDermott,  3  State 
E.ep.  582.  Where,  upon  the  examination  of  tlie  accounts  of  a 
receiver,  no  misconduct  is  shown  he  will  not  be  chargeable  with 
costs.  Id.  A  receiver's  charges,  in  his  account  of  expenditures, 
must  be  reasonable,  and  what  is  reasonable  is  for  the  court  to  deter- 
mine. Beach  on  Receivers,  §  749.  If,  during  the  pendency  of  pro- 
ceedings instituted  for  an  accounting  by  the  receiver  of  a  corporation, 
one  of  the  receivers  die,  the  court  may  make  an  order  reviving  and 
continuing  the  accounting  against  his  representatives.  Matter  of 
Foster,  7  Hun,  129 ;  Matter  of  ColumMan  Ins.  Co.,  30  id.  343.  A 
master's  report  upon  a  receiver's  account  need  not  be  confirmed,  and 
cannot  be  excepted  to.  If  a  party  be  dissatisfied  he  should  ask  leave 
of  the  Court  to  review  the  principle  upon  which  the  account  is  taken. 
Brower  v.  Brower,  2  Edw.  621.  Where  it  is  sought  to  review  pro- 
ceedings had  upon  the  settlement  of  a  receiver's  account  by  a 
creditor  he  should  apply  to  be  mad  \  a  party  to  the  action  and  to 
have  the  order  vacated.  Schench  v.  Ingraham,  4  Hun,  67 ;  5  id. 
•  397.  Chapter  378,  Laws  of  18S3,  requiring  the  accounts  of  the 
receiver  of  an  insolvent  company  to  be  filed  with  the  General  Term 
of  the  Supreme  Court,  to  pass  upon  their  correctness,  or  to  determine 
whether  or  not  they  should  be  approved,  requires  nothing  more 
than  that  they  shall  be  placed  upon  the  files  of  the  court.  Where 
the  accounts  so  filed  embrace  many  items,  as  paid  to  attorneys  and 
counsel,  the  correctness  of  which  the  court  cannot  determine  from  a 
mere  inspection  of  the  account,  it  will  appoint  a  referee  to  deter- 
mine whether  the  services  have  been  rendered,  and  whether  tlie 
charges  made  therefor  are  just  and  proper,  notice  of  the  hearing 
before  him  being  required  to  be  given  to  the  attorney -general  and 
to  the  receiver.  People  v.  Knicherhooker  life  Ins.  Co.,  31  Hun, 
622.     Where  the  attorney  of  the  receiver  was  his  partner  and  made 
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the  application  upon  his  own  petition  without  notice,  it  was  held  the 
order  granting  compensation  might  be  attacked  collaterally.  Matte. 
of  Co7nmonwealth  Fire  Ins.  Co.,  32  Hun,  78.  Where  the  receiver 
makes  unauthorized  loans,  but  charges  himself  with  the  interest 
received,  he  will  not  be  charged  a  greater  sum.  Attorney-General 
V.  North  Am.  Life  Ins.  Co.,  89  N.  Y.  94. 

Affidavit  to  Account. 
{Title.) 

State  of  New  York,  Y 
County  of  Ulster,       J**"' 

Amasa  Humphrey,  of  said  county,  being  duly  sworn,  says  that  on 
or  about  the  23d  day  of  February,  1887,  he  was  appointed  permanent 
receiver  of  the  James  Cement  Company,  the  above-named  defendant, 
and  ever  since  has  been,  and  still  is,  such  receiver;  that  the  foregoing 
account  by  him,  as  such  receiver,  contains,  according  to  the  best  of 
this  deponent's  knowledge  and  belief,  a  full  and  true  account  of  all 
moneys  which  have  been  received  by  said  deponent,  as  such  receiver, 
from  the  time  of  his  appointment  to  the  28th  day  of  November,  1887, 
and  also  an  account  of  all  moneys  which  have  been  received  by 
any  other  person,  by  his  order  or  for  his  use;  that  the  several  sums  of 
money  mentioned  in  the  said  foregoing  account,  to  have  been  paid  or 
allowed,  were  actually  paid  or  allowed  by  this  deponent  for  or  on 
account  of  the  said  James  Cement  Company,  and  for  the  several  pur- 
poses therein  mentioned,  according  to  the  best  knowledge  and  belief 
of  this  deponent;  that  he  does  not  know  of  any  error  or  omission  in 
the  said  foregoing  accounts  to  the  prejudice  of  the  parties  to  the  said 
cause. 

{Jurat.)  Amasa  Humphrey. 

Petition  to  Pass  Accounts. 
{Title.) 
To  the  Supreme  Court  of  the  State  of  Netv  York: 

The  petition  of  Amasa  Humphrey,  receiver  in  the  above-entitled 
cause,  respectfully  shows  to  the  court: 

First.  That  on  or  about  the  23d  day  of  February.  1887,  your  peti- 
tioner was  by  an  order  of  this  court  duly  appointed  permanent  receiver 
of  the  James  Cement  Company. 

Second.  That  your  petitioner,  as  such  receiver,  thereu])on  entered 
into  recognizance  usual  in  such  cases,  and  took  upon  himself  the 
duties  of  said  receivership.  , 

Third.  That  your  petitioner  has  filed  his  inventories  and  accounts 
in  strict  and  full  conformity  with  the  rules  and  practice  of  this  court; 
thiit  the  purposes  for  which  your  petitioner  was  appointed  as  such 
receiver  have  been  answered,  and  that  the  duties  of  his  oflice,  save 
accounting  and  being  discharged,  are  at  an  end  in  consequence  of  the 
settlement  of  all  the  affairs  of  the  said  James  Cement  Company;  that 
your  petitioner  is,  therefore,  desirous  of  passing  his  accounts,  having  a 
distribution  of  tiie  balance  of  the  moneys  now  in  his  hands,  being 
discharged  and  having  his  surcUus'  recognizances  vacated.     Your  peti- 
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tioner,  therefore,  prays  this  court  to  grant  an  order  that  your  peti- 
tioner, Amasa  Humphrey,  as  receiver  in  this  cause,  do  pass  hia 
accounts  from  the  time  of  his  appointment  up  to  the  period  of  paying 
and  receiving  tlie  last  item,  before  a  referee  residing  in  the  city  of 
Kingston,  Ulster  county,  N.  Y.,  and  so  as  therein  to  be  allowed  all 
just  and  proper  costs,  charges,  fees,  allowances,  commissions  and  ex- 
penses, and  pay  into  court  to  the  credit  of  such  action  the  amount  of 
balance  on  hand,  as  the  same  may  be  certified  by  the  said  referee,  or 
distribute  the  same  to  the  parties  entitled  thereto. 

Amasa  Humphrey. 
{Add  verification.) 

Order  Appointing  Referee  to  Pass  Accounts. 

At  a  Special  Term  of  the  Supreme  Court,  held  in  and,  etc. 

1 

The  Kingston  National  Bank 

affst.  ] 

The  James  Cement  Company. 


On  reading  and  filing  the  petition  of  Amasa  Humphrey,  the  receiver 
in  this  action,  whereby  it  ajDpears  that  said  receiver  has  filed  his 
inventories  and  accounts;  that  the  purposes  of  his  appointment  as 
receiver  has  been  answered,  and  that  the  duties  of  his  office,  save  his 
accounting  and  discharge,  are  at  an  end,  and  on  filing  the  copy  of 
petition,  notice  of  application  for  November  29, 1887,  at  Albany  Special 
Term,  with  the  account  of  his  proceedings  and  vouchers  in  support 
thereof,  and  proposed  order  with  proof  of  service  of  each  of  suid 
papers  on  Denis  O'Brien,  attorney-general,  and  also  filing  proof  of 
publication  of  notice  to  creditors  of  the  rendering  of  the  accounts 
of  said  receiver  and  of  this  application  duly  published  in  the  Kings- 
ton Daily  Leader  and  the  Kingston  Argus  for  the  period  specified 
by  statute,  and  the  matter  having  been  adjourned  by  order  to  the 
term : 

Now  on  motion  of  E.  Bernard,  attorney  for  said  receiver,  it  is 
ordered  that  Amasa  Humphrey,  the  said  receiver,  do  pass  his  accounts 
as  such  receiver  before  S.  B.  Sharpe,  Esq.,  of  the  city  of  Kingston, 
N.  Y.,  as  referee  appointed  for  that  purpose,  and  so  as  to  embrace  the 
whole  of  his  receivership  and  commence  from  the  time  of  his  appoint- 
ment as  such  receiver,  and  with  that  view  and  to  that  end  that  tlie 
said  Amasa  Humphrey  produce  all  books,  papers  and  vouchers  before 
the  said  referee. 

And  it  is  further  ordered  that  the  said  Amasa  Humphrey  be  allowed 
by  the  said  referee  on  such  accounting  all  just  fees,  charges,  expenses, 
taxes,  costs,  payments  and  commissions,  as  well  as  all  proper  taxes, 
costs,  payments  and  referee's  fees  of  the  reference  to  account. 

It  is  further  ordered  that  the  said  referee  cause  notice  of  the  hear- 
ing before  him  on  passing  said  accounts  to  be  given  to  all  persons 
interested  therein  at  a  place  in  the  city  of  Kingston,  N.  Y.,  to  be 
designated  and  fixed  by  him  by  the  notice  as  a  peremptory  day  for 
that  purpose,  to  be  published  in  the  manner  provided  by  law  by  pub- 
lishing such  notice  once  in  each  week  for  three  successive  weeks  in 
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the  Kingston  Daily  Leader,  a  newspaper  published  in  the  city  of 
Kingston,  N.  Y.,  and  also  to  serve  a  copy  of  such  notice  by  mail  on 
each  of  the  parties  interested  in  the  fund,  as  far  as  he  shall  be  able  to 
ascertain  the  same,  at  least  sixteen  days  before  said  hearing. 

And  it  is  further  ordered  that  the  said  referee  report  to  this  court 
all  the  proceedings  with  the  evidence  taken  by  him,  together  with  his 
opinions  and  conclusions  thereon,  with  all  convenient  speed,  and  that 
lie  also  ascertain  and  report  the  amount  due  each  creditor  of  the  said 
'I'lie  James  Cement  Company,  and  to  any  and  all  persons  interested 
tlierein. 

It  is  further  ordered  that  the  said  receiver,  after  he  shall  have 
passed  his  accounts,  do  deliver  and  deposit  with  this  court  all  papers, 
books  and  vouchers  in  his  possession  relating  to  his  said  receivership. 

Altos'  B.  Paekek, 

Justice  Supreme  Court. 

Report  of  Referee. 

{Title.) 
To  the  Supreme  Court  of  the  State  of  New  York : 

In  pursuance  of  an  order  of  reference  made  in  this  action  on  the 
10th  day  of  December,  18S7,  in  and  by  which  it  was  referred  to  me 
to  pass  the  accounts  of  Amasa  Humphrey,  as  receiver  of  the  James 
Cement  Company,  so  as  to  embrace  the  whole  receivership,  and  com- 
mence from  the  time  of  Ms  appointment  as  such  receiver,  and  to  allow 
the  said  receiver  on  such  accounting  all  his  just  costs,  charges,  fees, 
expenses,  taxes,  payments  and  commissions,  as  well  as  all  proper  taxes, 
costs,  payments  and  referee's  fees  of  the  reference  to  account,  I  do  re- 
spectfully report  that  a  notice  of  hearing  before  me,  for  the  29th  day 
of  December,  1887,  was  published,  as  required  by  law,  in  the  Kingston 
Daily  Leader  for  three  weeks,  and  like  notices  of  such  hearing  mailed 
to  the  creditors  and  parties  interested  in  said  estate  on  the  13th  day  of 
December,  1887,  and  that  like  notice  of  hearing  was  given  at  least 
eight  days  previous  thereto  to  the  attorney-general,  as  appears  by 
proofs  herewith  submitted. 

I  further  report  that  I  was  attended  on  such  hearing  by  E.  Ber- 
nard, attorney  for  the  receiver,  and  by  the  receiver  in  person.  [Here 
recite  any  other  appearances  for  creditors.)  That  upon  such  examina- 
tion I  took  the  proofs  offered  by  the  parties,  which  are  hereto  annexed. 

I  further  report  : 

First.  That  the  receiver,  Amasa  Humphrey,  entered  upon  the  du- 
ties of  his  trust,  and  filed  the  bond  required  by  law  immediately  after 
his  appointment,  and  that  m  the  discharge  of  his  said  duties  he  has 
received  the  sum  of  $43,061 .72,  moneys  of  and  belonging  to  the  James 
Cement  Company,  and  with  which  sum  he  is  chargeable. 

Second.  That  he  has  paid  out  the  following  sums,  with  which  he  is 
entitled  to  be  credited  as  per  vouchers  submitted  and  herewith  filed: 
{Here  recite  the  moneys  thus  paid  ovt,  and  for  what  paid.) 

Tliird.  I  further  report  that  said  receiver  holds  the  sum  of  $838.28, 
by  order  of  the  court,  for  the  payment  of  a  judgment  held  by  the 
Kingston  National  Bank  against  the  said  The  James  Cement  Com- 
pany, and  which  is  entitled  to  be  paid  in  full,  it  being  a  lien  on  the 
real'estate  of  the  said  The  James  Cement  Company,  the  amount  thereof 
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having  been  received  from  tiie  proceeds  of  the  sale  for  the  purpose  of 
making  such  payment. 

Fourth.  I  further  report  that  the  moneys  in  the  hands  of  the  re- 
ceiver applicable  to  the  payment  of  said  judgment  of  the  Kingston 
National  Bank,  the  costs  and  expenses  of  the  trust,  and  for  distribu- 
tion, is  the  sum  of  $13,379.60. 

Fifth.  I  further  report  that  the  claim  of  I.  0.  Merihew  for  $2'J.51 
is  entitled  to,  be  paid  in  full,  the  same  being  preferred  and  no  other 
claims  against  said  company  presented  to  me  that  are  entitled  to  be 
paid  in  full. 

Sixth.  I  further  report  that  the  receiver  is  entitled  to  commissions 
at  the  rate  of  five  per  cent  on  the  sum  of  $43,061.72,  which  has  been 
received  by  him,  being  the  sum  of  $2,153.08,  and  that  there  remains 
due  and  unpaidthe  sum  of  $1,259  of  counsel  fees  and  charges  incurred 
by  him  in  the  execution  of  the  duties  of  his  trust  ;  that  the  taxable 
costs  of  plaintiff's  attorney  in  this  action  are  $43.50  ;  that  my  fees  and 
the  expenses  of  this  reference  are  the  sum  of  $100,  leaving  for  distri- 
bution pro  rata  among  the  persons  entitled  thereto  as  creditors  of  the 
James  Cement  Company  the  sum  of  $8,965.13. 

Seventh.  I  further  report  that  there  have  been  presented  to  the  re- 
ceiver and  allowed  by  him,  and  verified  statements  of  account  put  in 
evidence  before  me  and  herewith  returned  claims  of  creditors  against 
the  said  James  Cement  Company  to  the  amount  of  $17,697.16,  which 
I  find  and  report  to  be  just  and  valid  claims  and  entitled  to  payment 
pro  rata  out  of  the  said  sum  of  $8,965.13  in  the  hands  of  the  referee. 
The  names  of  said  creditors  and  amount  of  their  respective  claims  as 
allowed,  with  the  pro  rata  share  to  which  each  is  entitled,  out  of  said 
sum  is  as  follows:  {Here  folloiu  ivith  names  of  creditors  entitled  to 
share  in  the  distribution,  amount  claimed  by  them  and  the  pro  rata 
share  payable  to  each.) 

Eighth.  I  further  report  that  the  First  National  Bank  of  Rondout 
holds  an  assignment  of  the  dividend  of  John  B.  James  sufficient  to 
pay  in  full  a  judgment  held  by  it,  in  which  is  due  January  1,  1888, 
$299.77,  and  also  for  j)ayment  of  balance  due  on  judgment  against 
said  James,  and  the  James  Cement  Company,  on  which  a  dividend  of 
$127.06  is  paid  on  this  distribution,  and  on  which  there  remains  due 
$123.75  for  principal,  interest  and  costs,  and  that  the  First  National 
Bank  of  Rondout,  aforesaid,  is  entitled  to  payment  of  such  sums  out 
of  the  sum  above  found  due  John  B.  James. 

Ninth.  I  further  report  that  among  the  claims  presented  and  en- 
titled to  distribution  are  two  notes  made  by  F.  W.  Bloodgood  and 
Oeorge  C.  Bogert,  respectively,  and  indorsed  by  James  Cement  Com- 
pany, on  which  are  due  $792.20,  which  are  held  by  the  First  National 
Bank  of  Rondout  and  indorsed  by  James  Cement  Company,  on  which 
is  due  $250.81;  that  the  makers  are  irresponsible,  and  the  receiver 
will  have  an  interest  in  said  paper,  as  against  the  makers,  to  the  ex- 
tent of  the  amount  paid  on  this  distribution,  the  said  paper  being  in 
the  hands  of  said  banks. 

Tenth.  I  further  report  that  upon  making  the  foregoing  payments, 
und  after  disposition  of  the  interest  of  the  company  in  the  notes 
described  in  the  ninth  finding,  the  receiver  is  entitled  to  his  discharge 
and  cancellation  of  the  bond  given  by  him. 
71 
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Eleventh.  And  I  furtlier  report  that  all  the  evidence  taken  by  me 
is  herewith  returned,  together  with  the  vouchers  and  the  accounts  of 
said  receiver. 

All  of  which  is  respectfully  submitted. 

Dated  January  4,  1888.  Severtk  B.  Shaepb, 

Referee. 

Order  of  Distribution. 

{Caption.) 
{Title.) 

This  matter  having  come  on  for  hearing  upon  the  report  of  the 
referee  heretofore  appointed  to  make  and  state  the  accounts  of  the 
receiver  therein,  and  on  due  proof  of  service  of  a  copy  of  the  reforee's 
report  on  the  attorney-general,  together  with  a  copy  of  the  proposed 
decree  and  notice  of  application  for  coniirmation  of  such  report  and 
application  for  decree  of  distribution,  and  on  proof  of  notice  of  filing 
referee's  report  in  Ulster  county  clerk's  office  more  than  eight  days 
since,  on  John  E.  Hardenburgh,  being  the  attorney  who  appeared  in 
the  action  and  representing  all  the  creditors  who  appeared  by  attorney: 

Now,  on  motion  of  R.  Bernard,  attorney  for  the  receiver,  John 
E.  Hardenburgh  appearing  and  not  opposing,  it  is  adjudged  and 
decreed .  that  the  report  of  the  referee  be  and  the  same  hereby  is  in 
all  things  confirmed  and  the  accounts  of  the  receiver  settled  and  ad- 
Justed  as  set  forth  in  the  report  of  said  referee. 

It  is  further  adjudged  and  decreed  that  the  whole  amount  of  moneys 
■which  have  come  into  the  hands  of  the  receiver  is  the  sum  of  $43,- 
061.72,  -with  which  he  is  chargeable  ;  that  he  has  paid  out  of  such 
moneys  and  is  to  be  credited  with  the  sum  of  $39,682.13,  and 
that  "there  remains  in  his  hands  the  sum  of  $13,379.60  of  the 
assets  of  said  The  James  Cement  Company,  which  he  holds  as  re- 
ceiver. 

It  is  further  adjudged  and  decreed  that  out  of  the  moneys  in  his 
hands  he  pay  to  the  Kingston  National  Bank  the  sum  of  S83'8.28,  due 
it  on  judgment,  and  ordered  deposited  for  the  purpose  of  making  such 
payment  by  order  of  this  court  heretofore  made  ;  that  he  pay  to  I.  0. 
Merrihew  the  sum  of  $39.51,  due  him  for  claim  for  labor  held  by  him; 
that  he  pay  to  R.  Bernard,  attorney  for  the  receiver,  balance  of  amount 
due  him  for  attorney's  fees,  being  the  sum  of  $1,250 ;  that  he  pay  to 
S.  B.  Sharpe,  the  referee  on  this  accounting,  the  sum  of  $100,  his  fees 
on  this  accounting,  and  that  he  retain  his  commissions,  as  receiver, 
which  are  hereby  fixed  at  $2,153,  and  pay  to  the  plaintifi's  attorney 
in  this  action  the  sum  of  $43.50,  for  his  costs  and  disbursements  in 
the  action. 

It  is  further  adjudged  and  decreed  that  the  receiver  distribute  the 
balance  of  the  moneys  in  his  hands,  being  the  sum  of  $8,937.06,  to  the 
persons  entitled  thereto,  being  creditors  of  the  James  Cement  Com- 
pany, as  follows:  {Here  follow,  ivith  the  names  of  creditors,  opposite 
each  vame  the  amount  claimed  and  the  j)ro  rata  share  on  distribution.) 

It  is  further  adjudged  that  out  of  the  amount  due  John  B.  James, 
the  sum  of  $433.52  be  paid  to  the  First  National  Bank  of  Eoudout, 
the  same  having  been  assigned  to  it. 

It  is  further   ordered,  adjudged  and  decreed  that  the  receiver  sell 
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at  public  auction  the  interest  which  the  James  Cement  Company  has 
or  acquires,  or  which  he  has  acquired  as  the  receiver  of  the  said  James 
Cement  Company,  in  three  certain  promissory  notes  made  by  F.  W. 
Bloodgood,  George  C.  Bogert  and  Robert  Courtney,  respectively,  and 
held  the  first  two  by  the  Hudson  County  National  Bank,  the  latter  by 
the  First  National  Bank  of  Rondout,  which  are  described  in  the 
referee's  report  herein,  on  notice  of  one  week  of  the  time  and  place 
of  sale,  to  be  published  in  the  Kingston  Daily  Leader,  and  report  to 
this  court  the  sum  received  therefor  with  all  convenient  speed. 

It  is  further  ordered,  adjudged  and  decreed  that  the  papers,  vouch- 
ers and  accounts  filed  with  the  referee  herein  be  placed  on  the  files  of 
this  court,  and  that  the  receiver,  on  filing  vouchers  for  the  payment  of 
the  moneys  herein  directed  to  be  paid,  and  a  report  of  the  distribu- 
tion of  the  moneys  which  may  be  realized  on  the  sale  of  the  notes 
herein  directed,  is  entitled  to  be  discharged,  and  that  the  bond  given 
by  him  for  the  faithful  execution  of  his  trust  be  canceled. 

W.  L.  Leaened, 

Justice   Supreme  Court. 

Report  of  Distribution. 
SUPREME  COURT. 


The  Kingston  National  Bank 

agst. 
The  James  Cement  Company. 


To  the  /Supreme  Court  of  the  State  of  New  York : 

In  pursuance  of  a  decree  of  this  court,  made  in  the  above-entitled 
action  on  the  14th  day  of  January,  1888,  in  and  by  which  it  was  de- 
creed that  Amasa  Humphrey,  receiver  for  the  James  Cement  ComjDany, 
should  pay  out  and  distribute  the  sum  of  $13,379.60,  as  therein  di- 
rected, and  in  and  by  which  it  was  further  ordered  and  adjudged 
that  the  receiver  sell  at  public  auction  the  interest  of  the  James  Ce- 
ment Company, or  which  the  said  receiver  had  acquired  in  certain  prom- 
issory notes  therein  specified,  on  due  notice  of  such  sale  being  given 
as  provided  for  by  such  decree,  and  to  report  the  same  to  this  court, 
I,  Amasa  Humphrey,  receiver  as  aforesaid,  do  report  as  follows: 
That  I  have  paid  the  following-named  individuals  and  corporations 
the  following  amounts  as  set  opposite  their  respective  names:  (Tlien 
follow  with  the  names  of  the  parties  paid  and  the  amount  paid  to  each.) 
And  I  do  further  report  that  I  have  taken  releases  from  all  the  above- 
named  creditors,  except  H.  B.  Mason,  from  whom  I  have  taken  a 
voucher  for  the  amount  decreed  paid  him,  which  releases  and  vouchers 
are  herewith  filed  with  this  report.  And  I  do  further  report  that  I 
have  paid  the  First  National  Bank  of  Rondout  the  sums  of  14:83.53 
out  of  the  amount  due  John  B.  James,  under  assignment  of  the  same 
to  said  bank  and  pursuant  to  tbe  above-mentioned  decree.  And  I  do 
further  report  that,  pursuant  to  the  said  decree,  I  caused  a  notice  of 
sale  of  the  notes  therein  directed  to  be  sold  to  be  published  in  the 
Kingston  Daily  Leader,  a  newspaper  published  in  the  county  of  Ulster, 
New  York,  the  same  being  published  daily  for  one  week.     That  on 
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the  19th  day  of  January,  1888,  I  sold,  pursuant  to  said  notice,  at  the 
front  door  of  the  court-house  in  the  city  of  Kingston,  Ulster  county, 
N.  Y.,  all  the  interest  which  the  James  Cement  Company  or  Amasa 
Humphrey,  as  receiver  of  the  said  company,  had  in  the  notes  directed 
in  the  said  decree  to  be  sold,  to  John  B.  James  for  the  sum  of  $7.50, 
and  that  I  have  disposed  of  the  same  as  follows:  I  have  paid  the  firm 
of  Kraft  &  Searing,  proprietors  of  the  Kingston  Daily  Leader,  the 
sum  of  $7.50  for  printing  the  above  notice  of  sale,  and  taken  their 
receipt  therefor,  which  is  herewith  filed.  And  I  do  further  report  that 
the  papers,  vouchers  and  accounts  have  been  and  are  herewith  filed 
with  this  report,  according  to  the  direction  of  the  decree  therein,  as 
are  also  the  vouchers  for  the  moneys  decreed  paid  therein.  All  of 
which  is  respectfully  submitted. 

Dated  June  28,  1888.  Ajiasa  Humphhet, 

(Verification.)  Receiver  of  the  James  Cement  Company. 

Order  of  Confirmation. 
{Title.)  {Caption.) 

On  reading  and  filing  the  report  of  Amasa  Humphrey,  receiver  of 
the  James  Cement  Company,  dated  June  28,  1888,  reporting  the  dis- 
tribution of  the  assets  of  the  said  James  Cement  Company,  pursuant 
to  decree  of  this  court  made  January  14,  1888,  and  of  the  sale  of  cer- 
tain notes  therein  directed  to  be  sold,  and  of  the  disbursement  of  the 
proceeds  of  the  sale,  and  on  filing  the  proof  of  the  publication  of  the 
notice  of  sale  of  the  above  notes,  and  on  filing  due  proof  of  the  service 
of  notice  and  ])roposed  order  on  the  attorney-general  of  the  State  of 
New  York: 

Now,  on  motion  of  E.  Bernard,  attorney  for  the  receiver  herein, 
it  is  hereby  ordered,  adjudged  and  decreed  that  the  report  be,  and 
the  same  is,  hereby  in  all  respects  confirmed.  And  it  is  further 
ordei'ed  and  adjudged  that  the  said  Amasa  Humphrey,  as  such  re- 
ceiver, be,  and  he  is,  hereby  discharged  from  all  further  duty  or 
liability  as  such  receiver,  and  that  the  bond  given  by  him  for  the 
faithful  execution  of  his  trust  is  hereby  canceled,  and  the  securities 
therein  are  hereby  discharged. 

S.  L.  Matham, 

Justice  Supreme  Court. 

Miscellaneous. —  Sections  6,  10  and  11,  chapter  378,  Laws  1883, 
are  as  follows: 

§  6.  The  affairs  of  every  insolvent  corporation  now  in  the  hands  of  any  receiver 
shall  be  fully  closed  up  by  the  receiver  thereof  within  one  year  from  the  passage 
of  this  act,  unless  the  court  upon  application  by  said  receiver,  and  upon  due  no- 
tice to  the  attorney-general,  shall  give  additional  time  for  that  purpose. 

g  10.  All  actions  or  other  legal  proceedings  and  appeals  therefrom,  or  therein, 
brought  by  or  against  a  receiver  of  any  of  the  insolvent  corporations  referred  to 
in  this  act,  shall  have  a  preference  upon  the  calendars  of  all  courts  next  in  order 
to  actions  or  proceedings  brought  by  the  people  of  the  State  of  New  York. 

§  11.  All  acts  or  parts  of  acts  inconsistent  herewith  are  hereby  repealed. 

RuiiE  88.  Rbceivbr  —  Power  of,  to  Employ  Counsel. —  No  receiver  shall 
have  power  to  employ  more  than  one  counsel,  except  under  special  circumstances 
and  in  particular  cases  requiring  the  employment  of  additional  counsel,  and  in 
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such  cases  only  upon  special  application  to  the  court,  showing  such  circumstances 
by  his  petition  or  aiSdavit,  and.  on  notice  to  the  party  or  person  on  whose  behalf 
or  application  he  was  appointed.  This  rule  shall  apply  to  all  receivers,  present 
and  future;  and  no  allowance  shall  be  made  to  any  receiver  for  expenses  paid, 
or  made,  or  incurred  in  violation  of  this  rule. 

Prior  to  chapter  376,  Laws  1885,  a  receiver  could  not  be  authorized 
by  the  court  to  pay  or  issue  certificates  of  indebtedness  for  the  pay- 
ment of  labor  and  services  in  operating  the  road  prior  to  his  appoint- 
ment, and  to  make  certificates  so  issued  a  lien  prior  to  the  mortgage. 
Metropolitan  Trust  Co.  v.  Tonawanda,  etc.,  R.  R.  Co.,  103  N.  Y. 
245.  A  receiver  of  an  insolvent  national  bank  acquires  co  title  to 
property  in  the  custody  of  the  bank  which  it  does  not  own,  as  against 
the  owner.  Corn  Exchange  Bank  v.  Blye,  101  IST.  Y.  303.  No 
formal  conveyance  is  necessary  to  a  receiver  "of  all  the  assets  and 
credits  "  of  an  insurance  company,  he  becomes  vested  with  the  title 
on  his  appointment.  Attorney- General  v.  Mutual  Life  Ins.  Co., 
100  N.  Y.  279. 

The  legislature  has  the  right  to  substitute  a  receiver  for  the 
directors  to  wind  up  the  affairs  of  a  company  dissolved  by  it.  Chap. 
310,  Laws  1886 ;  People  v.  O'Brien,  45  Hun,  519. 

§  1811.  A  trustee,  director,  or  other  officer  of  a  corporation  shall  not  be  sus- 
pended or  removed  from  office,  by  a  court  or  judge,  otherwise  than  by  the  final 
judgment  of  a  competent  court,  in  an  action  brought  by  the  attorney-general,  as 
prescribed  in  section  one  thousand  seven  hundred  and  eighty-one  of  this  act. 

§  1812.  The  last  three  sections  apply  to  an  action,  or  a,  special  proceeding, 
against  a  corporation,  or  joint-stock  association,  created  by  or  under  the  laws  of 
tbis  State,  or  a  trustee,  director,  or  other  officer  thereof;  or  against  a  corporation, 
or  joint-stock  association  created  by  or  under  the  laws  of  another  state,  govern- 
ment, or  country,  or  a  trustee,  director,  or  other  officer  thereof,  where  the  cor- 
poration or  association  does  business  within  the  State,  or  has,  within  the  State,  a 
business  agency  or  a  fiscal  agency,  or  an  agency  for  the  transfer  of  its  stock. 

§  1813.  Where  an  action,  authorized  by  a  law  of  the  State,  is  brought  against 
one  or  more  persons,  as  stockholders  of  a  corporation  or  joint-stock  association, 
an  objection  to  any  of  the  proceedings  cannot  be  taken,  by  a  person  properly  made 
a  defendant  in  the  action,  on  the  ground  that  the  plaintiff  has  joined  with  him, 
as  a  defendant  in  the  action,  a  person,  whose  name  appears  on  the  stock-books  of 
the  corporation  or  association,  as  a  stockholder  thereof,  by  the  name  so  appearing; 
but  who  is  misnamed,  or  dead,  or  is  not  liable  for  any  cause.  In  such  a  case,  the 
court  may,  at  anytime  before  final  judgment,  upon  motion  of  either  party,  amend 
the  pleadings  and  other  papers,  without  prejudice  to  the  previous  proceedings,  by 
substituting  the  true  name  of  the  person  intended,  or  by  striking  out  the  name 
of  the  person  who  is  dead,  or  not  liable,  and,  in  a  proper  case,  inserting  the  name 
of  his  representative  or  successor. 
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CHAPTER   XXI. 

ACTION  BY  OR  AGAINST  AN  EXECUTOR  OR  ADMINISTRATOR. 

§  1814.  An  action  or  special  proceeding,  hereafter  commenced  by  an  executor 
or  administrator,  upon  a  cause  of  action,  belonging  to  him  in  his  representative 
capacity,  or  an  action  or  special  proceeding,  hereafter  commenced  against  him, 
except  where  it  is  brought  to  charge  him  personally,  must  be  brought  by  or 
against  him  in  his  representative  capacity.  A  judgment,  in  an  action  hereafter 
commenced,  recovered  against  an  executor  or  administrator,  without  describing 
him  in  his  representative  capacity,  cannot  be  enforced  against  the  property  of  the 
decedent,  except  by  the  special  direction  of  the  court,  contained  therein. 

§  1815.  An  action  may  be  brought  against  an  executor  or  administrator,  person- 
ally, and  also  in  his  representative  capacity,  in  either  of  the  following  cases: 

1.  Where  the  complaint  sets  forth  a  cause  of  action  against  him  in  both  capaci- 
ties, or  states  facts,  which  render  it  uncertain  in  which  capacity  the  cause  of 
action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes  of  action  against  the  de- 
fendant, in  different  capacities,  all  of  which  grow  out  of  the  same  transaction,  or 
transactions  connected  with  the  same  subject  of  action  ;  do  not  require  different 
places  or  modes  of  trial;  and  are  not  inconsistent  with  each  other. 

In  a  case  specified  in  this  section,  a  judgment  for  the  plaintiff  for  a  sum  of 
money  must  distinctly  show,  whether  it  is  awarded  against  the  defendant  person- 
ally, or  in  his  representative  capacity. 

The  codi€ers'  note  to  section  1S14  is  as  follows : 

Heretofore  an  executor  or  administrator  might,  in  a  large  class  of  cases,  sue  or  be  sued 
in  his  individual  capacity,  although  the  estate  was  the  real  party  in  interest.  This  rule 
has  come  down  from  the  former  practice  ;  but  it  ia  inconsistent  with  the  principles  of  the 
existing  procedure,  and  sometimes  leads  to  an  embarrassment  in  determining  io  what 
capacity  an  action  must  be  brought,  and  to  difficult  questions  relating  to  costs.  There  ap- 
pears to  be  no  substantial  reason  why  it  should  not  be  expressly  abolished,  except  in  the 
case  for  which  the  next  section  provides.  See  £eers  v.  Shannon,  78  N.  Y.  292;  Mseley  v. 
Wrightman,  13  Hun,  li!3  ;  Alger  v.  Conger,  17  id.  45 ;  Skelton  v.  Scott,  18  id.  375 ;  Cordier 
V.  Thompson,  N.  Y.  C.  P.,  18  Alb.  L.  J.  498. 

The  note  to  section  1815  is  as  follows : 

The  first  subdivision  is  chiefly  designed  to  provide  for  some  cases  where  the  last  section 
may  bear  hardly  upon  the  plaintiff.  It  sometimes  happens  that  the  plaintiff  may  be  able 
to  charge  the  defendant  in  both  capacities,  especially  in  equity ;  for  instance,  if  a  surviv- 
ing partner  of  the  decedent  is  one  of  his  executors,  a  creditor  may  require  him  to  account, 
if  necessary,  in  both  capacities.  Again,  it  may  be  uncertain  in  which  capacity  a  defend- 
ant is  liable,  as  where  the  plaintiff's  agent  dies,  without  having  accounted,  and  his  execu- 
tor takes  possession  of  all  the  effects  found  in  his  possession,  some  of  which  are  the 
plaintiff's  but  the  plaintiff  is  unable  to  distinguish  his  own  from  the  decedent's.  The 
second  subdivision  is  designed  to  extend  the  same  principle  to  cases  where  the  causes  of 
action  are  distinct  in  accordance  with  section  484,  ante,  subdivision  9,  and  the  concluding 
sentence.     See  Moss  v.  Harden,  44  Super.  Ct.  (J.  &  S.  26). 

By  whom  suit  should  he  Irought.  —  The  provision  of  this  section 
includes  only  such  causes  of  action  as  accrued  during  the  life-time 
of  tlie  decedent,  or  are  founded  on  contract  made  by  him.  An  action 
upon  a  demand  accruing  to  a  personal  representative,  through  a  dis- 
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position  of  funds  or  property  of  the  estate  after  the  decease  of  the 
testator  or  intestate,  may  be  brought  by  him  in  his  individual  capac- 
ity. Where  an  action  might  have  been  so  brought  the  plaintiff  is 
individually  liable  therein  for  costs,  though  he  sues  in  his  represen- 
tative capacity.  Where  a  will  gave  all  the  property  of  decedent  to 
his  wife  and  appointed  her  his  executrix,  she  took  out  letters,  sold  the 
real  estate  and  invested  a  portion  of  the  proceeds,  taking  a  bond  and 
mortgage  payable  to  her  individually,  which  came  into  the  hands  of 
defendant,  and  after  the  death  of  the  widow,  plaintiff  was  appointed 
administrator  de  honis  non  of  the  decedent.  In  an  action  for  the 
alleged  conversion  of  said  securities  plaintiff  was  defeated.  Held, 
that  he  was  propei-ly  charged  individually  with  costs.  BucMand  v. 
Gallup,  105  ]Sr.  Y.  453.  Where  an  executor  or  adntiinistrator  has 
sold,  on  credit,  property  of  the  estate,  he  may  bring  an  action  in  his 
own  name  to  recover  the  debt,  and  in  such  an  action  a  debt  against 
the  decedent  may  not  be  made  the  subject  of  a  counter-claim.  The 
old  rule,  in  this  respect,  has  not  been  changed  by  section  449  or 
1814.  The  debt  does  not  belong  to  him  in  his  representative  capac- 
ity, within  the  meaning  of  the  Code,  and  he,  as  an  individual,  is  the 
real  party  in  interest.  Thompson  v.  Whitmarsh,  100  N.  Y.  35. 
An  executor  or  administrator  can  only  bring  an  individual  action  on 
a  new  contract  made  by  him  and  never  existing  in  favor  of  de- 
cedent.    Kettleman  v.  J3radt,  1  State  Eep.  G19. 

Whatever  was  the  intention  of  section  1814,  as  explained  by  the 
revisers,  if  the  executor  sells  property  of  the  estate,  an  action  for 
the  purchase-price  is  to  be  brought  in  his  name.  Spencer  v.  Strait, 
40  Hun,  463.  This  section  has  accomplished  no  change  in  the  law 
of  the  State  as  it  previously  existed,  upon  a  demand  accruing  to  the 
personal  representatives  ;  through  such  a  transaction  they  were,  by 
that  law,  legally  authorized  to  maintain  an  action  for  its  recovery  in 
their  own  names  as  individuals.  Bingham  v.  Marine  National 
Banh,  41  Hun,  377,  following  Thompson  v.  Whitmarsh,  100 IST.  Y. 
35,  supra,  and  citing  Merfitt  v.  Seaman,  6  id.  168,  wliich  holds 
that  an  executor  can  maintain  a  suit  either  in  his  own  name  or  as 
executor  upon  a  note,  given  to  him  as  executor,  for  a  debt  due  to  the 
testator  at  the  time  of  his  decease,  and  that  in  such  an  action,  brought 
by  the  executor  in  his  own  name,  the  defendant  cannot  offset  a  de- 
mand which  existed  against  the  testator  at  the  time  of  his  death.  If 
an  injury  to  the  property,  or  its  conversion,  happens  after  the  death 
■of  the  decedent,  although  before  letters  are  actually  issued  ;  or  if  a 
contract  is  made  with  an  executor  or  administrator  personally  in  re- 
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gard  to  effects  or  money  belonging  to  the  decedent  received  by  a 
tliird  person  after  his  death,  tlie  administrator  iniglit  sue  in  his  own 
name  ;  and  if  in  any  of  these  cases  he  may  sue  in  his  representative 
character,  he  is  not  required  to  (io  so.  Valentine  v.  Jackson,  9 
Wend.  302;  Merritt  v.  Seaman,  6  N.  Y.  168;  Patterson  v.  Pat- 
terson, 59  id.  574 ;  Lyon  v.  Marshall,,  11  Barb.  241 ;  cited  and  ap- 
pro\ed,  105  N.  Y.  456,  supra.  See,  also,  Holhrook  v.  White,  13 
Wend.  591;  Babcoch  v.  Booth,  2  Hill,  181. 

A  claim  for  the  wrongful  conversion  of  property  of  a  testator 
during  his  life  time  belongs  to  the  executor,  and  can  only  be  en- 
forced by  action  by  him.  Whitney  v.  Coapman,  39  Barb.  482. 
An  administrator  may  sue,  on  a  note  made  or  indorsed  to  him  as  ad- 
ministrator, in  his  own  right,  or  in  his  capacity  as  administrator. 
Bright  v.  Ourrie,  5  Sandf.  433.  An  executor  may  sue  for  conver- 
sion occurring  after  testator's  death,  and  before  taking  out  letters. 
Sheldon  v.  Hoy,  11  How.  11.  An  executor,  who  takes  a  note  pay- 
able to  him  as  such  for  a  consideration  proceeding  from  the  estate, 
may  sue  in  his  representative  capacity.  Eagle  v.  Fox,  28  Barb. 
473.  Executors  may  maintain  trespass  for  injuries  done  to  the  per- 
sonal property  of  the  testator  in  his  life- time  ;  Snider  v.  Oroy,  2 
Johns.  227  ;  and  under  the  Civil  Damage  Act  for  injury  to  dece- 
dent's estate  by  sale  of  liquor  to  him ;  Kilhurn  v.  Coe,  48  How.  144  ; 
and  where  a  sale  of  personal  property  has  been  made  to  defraud  the 
creditors  of  a  vendor,  his  administrator  may  maintain  an  action 
against  the  purchaser  for  the  value  of  the  property.  McKnight  v. 
Morgan,  2  Barb.  171.  If  there  be  any  right  of  action  for  the  pro- 
ceeds of  real  estate  sold  under  order  of  the  surrogate,  it  is  personal 
and  not  in  a  representative  capacity.  Burhans  v.  Blanchard,  1 
Den.  626.  An  administrator,  appointed  to  administer  upon  the  assets 
left  unadmiuistered  at  the  death  of  an  executor  of  a  testator,  may 
maintain  an  action  in  his  capacity  against  the  executor  of  such  for- 
mer executor  to  recover  the  assets.  It  is  not  material  whether  such 
assets  have  been  in  part  administered.  Walton  v.  Walton,  2  Abb. 
(N.  S.)  428  ;  1  Keyes,  15.  One  who  succeeds  another  in  the  admin- 
istration has  an  election  to  continue,  or  not,  an  action  commenced  by 
the  former  representative.  Bain  v.  Pine,  1  Hill,  615.  See  Liver- 
more  v.  Bainh-idge,  49  N.  Y.  125. 

A  collector,  hke  other  administrators,  is  the  judge  of  the  propriety 
of  his  own  course  in  respect  to  the  institution  of  suits  subject  to  liis 
liability  to  account,  when  the  administration  is  terminated  and  his 
accounts  are  settled.    Belafield  v.  Parish,  4  Bradf.  24.    An  executor 
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who  makes  a  lease  of  premises  belonging  to  the  estate  may  recover 
thereon  in  his  individual  capacity.  Kingsman  v.  Ryckman,  5  Daly, 
13.  Prior  to  the  adoption  of  the  Code  an  administrator  could  sue  in 
his  own  name  upon  a  cause  of  action  which  had  accrued  in  favor  of  the 
estate,  since  the  death  of  the  intestate,  and  hence  could  set  off  such 
a  demand  against  a  claim  alleged  against  him  individually.  Silver- 
nail  V.  Felts,  18  Week.  Dig.  124.  An  executor  may  bring  an 
action  to  set  aside  a  transfer  by  the  decedent,  both  on  the  ground  of 
fraud  on  creditors  and  of  undue  influence,  and  has  a  right  to  prove 
the  latter  as  well  as  the  former  ground.  If  undue  influence  be 
proved  the  recovery  will  be  for  the  benefit  of  the  next  of  kin  as 
well  as  creditors.  Lore  v.  Dlerhes,  16  Abb.  N.  C.  47.  An  execu- 
tor may  bring  an  action  iipon  a  judgment  in  favor  of  his  testator 
against  the  judgment  debtor  without  leave  of  the  court,  notwith- 
standing he  has  the  right  to  have  execution  on  the  judgment.  Free- 
man V.  Dutcher,  15  Abb.  I^.  C.  431.  Two  executors  may  sue  upon 
a  note  given  to  one  of  them  in  his  individual  name,  but  in  settle- 
ment of  a  claim  of  the  estate  without  any  indorsement.  Leland  v. 
Manning,  4  Hun,  7.  All  the  executors  who  have  taken  out  letters 
must  join  as  plaintiffs.  Scranion  v.  Farmers  and  Meahanios''  Banh, 
33  Barb.  527.  Executors  who  have  not  qualified  need  not  join. 
Moore  v.  Willett,  2  Hilt.  522.  A  foreign  administrator  may  sue  in 
his  own  name  upon  a  note  payable  to  his  intestate,  or  bearer.  Robin- 
son V.  Crandall,  9  Wend.  425.  An  administrator,  with  the  will 
annexed,  may  enforce  a  decree  against  a  removed  executor  for  the 
assets  in  his  hands.     Clapp  v.  Meserole,  1  Keyes,  281. 

An  action  will  lie  by  executors  against  their  co-executor  to  recover 
a  debt  owing  by  him  to  the  estate  in  order  to  reimburse  themselves 
for  an  amount  decreed  in  their  favor,  the  defendant  not  having 
accounted  for  the  same  before  the  surrogate.  Wurts  v.  Jenhins,  11 
Barb.  546.  One  of  two  administrators  cannot  direct  the  debtor  of 
an  estate  to  retain  the  money  due  from  him  and  not  to  pay  it  to  the 
other  administrator  so  as  to  bar  an  action  by  him.  Strever  v.  Felt- 
man,  1  T.  &  C.  277.  Where  a  resident  of  this  State  was  appointed 
administrator  of  a  citizen  of  this  State  who  died  in  Connecticut, 
held,  he  could  sue  here  on  a  policy  of  insurance  issued  by  a  Con- 
necticut corporation.  Palmer  v.  Phmnix  Mut.  Life  Ins.  Co.,  84 
N.  T.  63.  An  assignee  of  a  claim  in  favor  of  one  of  two  joint 
executors  may  maintain  action  thereon  against  them.  Snyder  v. 
Snyder,  5  Civ.  Fro.  K.  267,  Court  of  Appeals,  reversing  4  id.  370. 
A  person  cannot  sue  as  administrator  of  two  decedents  in  one  action 
72 
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to  recover  damages  for  causing  their  death.  Danaher  v.  City  of 
Brooklyn,  4  Civ.  Pro.  E.  286.  An  administrator  who  sues  to  re- 
cover for  a  conversion  of  the  decedent's  estate,  occurring  after  his 
death,  is  personally  liable  for  costs  of  the  action  without  order  of 
the  court.  Feig  v.  TFmy,  3  Civ.  Pro.  E..  159.  The  presenting  of 
a  claim  to  an  executor  and  agreement  to  refer,  without  naming  the 
referee,  does  not  bar  the  continuance  against  such  executor  of  an  ac- 
tion on  said  claim,  begun  against  the  decedent  in  his  life-time.  Dalton 
V.  Sandland,  4  Civ.  Pro.  E.  73.  In  an  action  brought  in  the  City 
Court  of  New  York  by  an  executor  as  such,  a  counter-claim  existing 
against  plaintiff  in  his  representative  capacity  may  be  set  up.  Oakes 
V.  Harway,  6  Civ.  Pro.  E.  357. 

Actions  hy  and  against  executors.  —  An  action  cannot  be  main- 
tained against  an  executor  in  his  representative  capacity  upon  a  trans- 
action which  occurred  after  the  testator's  death;  the  executor  is  indi- 
vidually liable  upon  such  a  claim,  and  must  be  sued,  if  at  all,  as  an 
individual.  Section  1814  has  made  no  change  in  the  law  in  this 
respect.  If  an  executor  is  sued  on  such  a  claim  in  his  representative 
capacity,  and  judgment  recovered  against  him,  the  General  Term 
has  power  to  amend  the  judgment-roll  by  striking  from  the  sum- 
mons and  complaint  and  subsequent  papers  the  words  "  as  executor," 
and  to  affirm  the  judgment.  Ferris  v.  Dishrow,  22  Week.  Dig. 
330.  A  contract  made  by  executors  as  such,  in  consideration  of 
services  to  be  rendered  in  vindicating  and  asserting  their  claims  to 
property  in  their  representative  capacity,  and  for  the  benefit  of  the 
estate  they  represent,  does  not  bind  the  estate  or  create  a  charge 
upon  the  estate  in  the  hands  of  the  executors.  In  an  action  brought 
against  the  defendants  as  executors,  and  where  the  form  of  the  com- 
plaint, the  substantial  averments  therein,  and  the  relief  demanded 
characterize  the  relief  as  against  defendants  in  their  representative 
capacity,  upon  demurrer  the  action  cannot  be  converted  into  one 
Against  defendants  individually.  Austin  v.  Mimro,  47  N.  Y.  360. 
The  principle  is,  that  an  executor  may  disburse  and  use  the  funds 
(.f  the  estate  for  purposes  authorized  by  law,  but  may  not  bind  the 
G-tate  by  an  executory  contract,  and  thus  create  a  liability  not 
fiimided  upon  a  contract  or  obligation  of  the  testator.  Ferrinx. 
^iMyrick,  41  N.  Y.  315;  Reynolds  v.  Reynolds,  3  "Wend.  244;  Ber- 
/iiott  V.  Field,  7  Cow.  58.  Tiiese  cases,  with  Austin  v.  Munro,  47 
N.  Y.  360,  were  cited  with  approval  in  Wetmore  v.  Porter,  92  id.  76. 
On  a  life  policy,  payable  to  the  executors  of  the  insured  for  the 
beriefit  of  the  father  of  the  insured,  the  executor  is  trustee  of  an  ex- 
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press  trust  and  may  sue.  Grattan  v.  National  Life  Ins.  Co.,  15 
Hun,  74.  The  administrator  of  a  purchaser  of  land  under  a  con- 
tract of  sale  may  sue  tiie  heirs  of  the  deceased  owner  to  compel  them 
to  carry  out  the  contract.  Wheeler  v.  Crosby,  20  Hun,  140.  An 
administrator  may  sue  to  set  aside  a  conveyance  of  land  by  his  intes- 
tate as  fraudulent  against  creditors  whose  debts  were  in  existence  at 
the  time  of  the  conveyance,  there  being  no  personal  property  to 
satisfy  their  claims.  The  creditors  need  not  be  judgment  creditors. 
Barton  v.  Hosner,  24  Hun,  467 ;  citing,  as  to  right  and  duty  of 
administrator  to  impeach  a  sale  of  personal  property  as  fraudulent, 
when  made  by  deceased  with  intent  to  defraud  creditors,  Bate  v. 
Graham,  11  N.  Y.  237 ;  Phelps  v.  Piatt,  50  Barb.  430 ;  Sharpe  v. 
Freeman,  45'N.  Y.  802 ;  and  as  to  effect  of  statute  of  1858,  Southard 
V.  Benner,  72  N.  Y.  427;  Allyn  v.  Thurston,  53  id.  622.  An 
executor,  when  empowered  by  the  will  to  sell  land,  may  recover 
possession  of  title  deeds  from  wrong-doer.  Mills  v.  Mead,  7  Hun, 
36.  A  promissory  note,  indorsed  in  blank  by  the  testator,  may  be 
sued  upon  by  the  executor  in  his  own  name,  or  he  may  set  it  oif  in 
an  action  against  him  individually,  and  in  which  he  is  individually 
liable.  Barlow  v.  Myers,  24  Hun,  286.  A  naked  power  to  sell 
land  does  not  authorize  the  executor  to  sue  for  an  award  made  for 
taking  the  land  by  right  of  eminent  domain.  He  must  also  show 
some  right  to  possession  of  the  money,  either  for  the  purposes  of 
administration  or  as  trustee  under  the  will.  Cashman  v.  Wood,  6 
Hun,  520.  The  court  is  not  prevented  from  granting  equitable 
relief  between  two  estates  because  the  plaintiff  who  sues  as  adminis- 
tratrix of  one  estate  is  also  one  of  the  representatives  of  the  other. 
JVeilly  v.  JVeilly,  23  Hun,  651. 

Action  upon  a  foreign  judgment  may  be  brought  by  a  foreign 
administrator  in  his  individual  name.  Nichols  v.  Smith,  7  Hun, 
580.  The  assignee  of  a  foreign  administrator  may  sue  here  for  the 
foreclosure  of  a  mortgage.  Smith  v.  Tiffany,  16  Hun,  552.  Though 
a  foreign  executor  may  not  sue  here  he  may  assign  a  claim  due  his 
testator  to  another  who  may  sue  on  it  and  for  the  purpose  of  such 
suit.  Middlehrook  v.  Merchants'  Bank,  3  Keyes,  135 ;  Peterson 
V.  Chemical  Bank,  32  N.  Y.  21.  A  surviving  executor  may  main- 
tain an  action  in  equity  against  the  foreign  executor  of  a  deceased 
co-executor  of  a  deceased  to  compel  him  to  account  to  the  extent  of 
the  assets  in  his  hands  and  for  the  misconduct  and  breach  of  trust 
of  his  testator.  Price  v.  Brown,  10  Abb.  N.  C.  67.  It  seems  a 
foreign  administrator  may  foreclose  a  mortgage  by  advertisement. 
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Averill  v.  Taylor,  5  How.  476.  An  administrator  here,  of  a  foreign 
intestate,  may  sue  a  trustee  of  the  intestate.  Fox  v.  Carr,  16  Hun, 
666.  Where  a  testator  by  his  will  authorized  his  executor  to  con- 
tinue a  business,  and  coal  was  bought  to  be  used  in  that  business,  in  au 
action  brought  against  the  defendant  as  executrix,  it  was  held  that 
no  cause  of  action  was  established  against  her  in  a  representative  ca- 
pacity. Delaware,  L.  &  W.  R.  R.  Co.  v.  Gilbert,  ii  Hun,  201 , 
following  47  N.  T.  360,  supra,  and  Thompson  v.  Whitmarsh,  100 
id.  35.  Where  an  agreement  is  made  by  a  defendant  personally 
and  not  as  executor,  he  is  personally  bound.  Hall  v.  Richard- 
son, 22  Hun,  444,  citing  cases  supra,  and  Levin  v.  Russell,  42  N. 
T.  251;-  Camp  v.  Barney,  6  T.  &  C.  624,  and  distinguished,  Chou- 
teau V.  Suydam,  21  N.  Y.  179.  See,  however,  Willis  v.  Sha?p,  43 
Hun,  435.  Contracts  of  executors,  although  made  in  the  interest 
of  the  estate  and  for  the  benefit  of  the  estate  they  represent,  if 
made  upon  a  new  and  independent  consideration,  are  the  personal 
contracts  of  the  executors  and  do  not  bind  the  estate.  An  executor 
is  liable  personally  upon  a  note  given  by  him  in  extinguishment  of 
a  debt  of  the  estate  represented  by  him  although  signed  by  him  as 
executor.  Cary  v.  Gregory,  38  Super.  Ct.  127 ;  Bloodgood  v.  Greg- 
ory, id.  132.  An  action  can  be  maintained  by  a  creditor  against 
an  administrator  to  recover  the  amount  of  bonds  of  the  intestate, 
the  payment  of  which  is  secured  by  a  mortgage  executed  by  him  on 
real  estate.  Thompson  v.  Sullivan,  60  How.  71.  Though  an  action 
will  not  lie  against  executors  for  the  fraud  of  the  testator  which 
does  not  benefit  the  assets,  yet  it  will  lie  on  a  contract  fraudulently 
performed  by  them.  Troup  v.  Smith,  20  Johns.  32.  A  creditor 
may  maintain  an  action  against  an  executor,  although  his  application 
for  payment  from  the  estate  has  been  denied  by  the  surrogate.  /4'fe- 
patrich  v.  Brady,  6  Hill,  581.  Whether  an  action  for  services  ren- 
dered to  the  estate,  in  pursuance  of  a  void  contract  with  the  dece- 
dent in  his  life-time,  will  lie  against  administrators  in  their  repre- 
sentative capacity,  see  Ross  v.  Harden,  44  Super.  Ct.  26,  and 
id.  427  ;  affirmed,  79  K.  Y.  84. 

An  action  will  lie  by  a  bank  against  executors  to  recover  the 
amount  of  an  over  credit  given  the  testator  b}'  mistake,  part  of 
which  was  paid  to  him  in  his  life-time  and  the  residue  to  his  execu- 
tors after  his  decease — it  constitutes  but  a  single  cause  of  action. 
Tradesmen^  Bank  v.  McFeely,  61  Barb.  522.  Executors  sued  as  in- 
dividuals may  claim  to  have  acted  in  a  representative  capacity.  Bry- 
ant V.  Bryant,  2  Robt.  612.     In  an  action  against  several  persons  in 
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a  representative  capacity  the  plaintiff  may  have  judgment  against  such 
as  he  proves  chargeable  though  he  fail  to  show  the  hability  of  all. 
Judson  V.  Gibbons,  5  Wend.  224.  In  a  suit  against  the  administra- 
tor of  a  deceased  agent  for  an  account,  the  plaintifE  may  ask  judg- 
ment against  the  defendant  individually  for  moneys  of  the  plaintiff 
and  delivery  of  books  and  specific  property  which  came  into  the 
hands  of  the  deceased  agent,  and  which  defendant  has  possession  of 
and  refuses  to  deliver.     Day  v.  Stone,  15  Abb.  (N.  S.)  137. 

A  testator  bequeathed  to  one  person  a  legacy,  provided  the  executor 
should  apply  so  much  of  the  estate  as  was  necessary  to  the  education 
of  another  person  named.  The  estate  was  sufficient  for  both  pur- 
poses, but  the  executor  did  not  keep  the  funds  of  the  estate  separate 
from  his  own',  but  they  were  mingled  with  his,  and  on  his  death  passed 
to  his  executor.  Held,  that  the  executor  was  liable  after  demand  for 
the  legacy,  but  the  other  interested  person  must  be  a  party  to  the 
action.     Theological  Seminary  of  Auhurn  v.  Kellogg,  16  N.  Y.  83. 

A  pending  suit  is  properly  revived  against  the  executor  of  the 
survivor  of  the  original  defendants.  Scholey  v.  Halsey,  72  N.  T. 
578.  An  action  will  not  lie  against  an  executor  by  an  assignee  of 
his  individual  claim  against  the  estate  —  it  must  be  presented  for 
allowance  on  the  accounting.  Snyder  v.  Snyder,  30  Hun,  186. 
"Where  an  executor  has  assumed  a  personal  liability  by  parol,  it  is 
not  within  the  statute  of  frauds.  Hall  v.  liichardson,  22  Hun,  411:. 
An  action  may  be  continued  against  an  executor  notwithstanding  an 
ineffectual  effort  to  refer.  Dalton  v.  Sandland,  4  Civ.  Pro.  R.  33. 
A  foreign  executor  is  not  liable  to  be  sued  in  this  State  upon  the 
contract  of  his  testator.  Field  v.  Gibson,  20  Hun,  274.  Our  courts 
have  jurisdiction  of  an  action  against  a  foreign  executor  to  compel 
payment  of  interest  on  a  legacy.  Brown  v.  Knapp,  17  Hun,  160. 
That  action  was  in  form  against  the  defendant  as  executor  ;  the  ob- 
jection as  to  form  was  not  taken  below.  Held,  that  while  the  suit 
could  have  been  brought  against  the  executor  individually,  yet  as 
the  objection  was  merely  technical,  it  could  be  disregarded.  S.  C, 
79  N.  'T.  136. 

Foreign  executors  or  administrators  cannot  prosecute  or  defend 
an  action,  or  be  substituted  for  the  deceased,  except  where  they  have 
brought  assets  into  this  State.  Matter  of  Webb,  11  Hun,  125. 
In  an  action  against  a  foreign  executor,  where  it  is  not  shown  that 
defendant  brought  assets  into  this  State,  the  court  is  without  juris- 
diction to  enforce  any  liability  in  that  capacity ;  the  objection  is  not 
waived  by  appearance  and  answer.     Gray  v.  Ryle,  5  Civ.  Pro.  R.  387. 
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An  action  at  law  cannot  be  maintained  against  foreign  executors 
as  sucli.  Field  v.  Gibson,  20  Hun,  274 ;  Metcalf  v.  Clark,  41  Barb. 
45.  Foreign  executors  may  be  sued  in  this  State  if  they  are  resi- 
dents or  have  assets  within  the  State.  Campbell  v.  Tousey,  7  Cow. 
54 ;  Montalvan  v.  Glover,  32  Barb.  190 ;  Oulich  v.  Gulick,  33  id. 
92.  A  suit  pending  at  time  of  death  of  a  defendant  cannot  be 
revived  by  service  upon  a  foreign  executor.  Matter  of  Webb,  11 
Hun,  124.  An  executor  cannot  maintain  an  action  at  law  to  recover 
from  his  co-executor  a  debt  due  from  the  latter  to  the  estate.  Dean 
V.  Rosehoom,  12  Week.  Dig.  123.  One  executor  cannot  maintain  an 
action  to  foreclose  a  mortgage  made  by  his  co-executor  to  the  testa- 
tor ;  it  is  assets  in  the  latter' s  hands  to  be  accounted  for  by  him. 
Vrooman  v.  Stimpson,  7  Week.  Dig.  468. 

But  in  Raynor  v.  Gordon,  16  Hun,  126,  it  was  held  that  where 
a  mortgage  given  by  an  executor  to  his  testator  prior  to  the  latter's 
decease  is  the  only  asset  of  the  estate,  and  the  executor  refuses  to 
pay  the  same,  a  judgment  creditor  of  the  deceased  may  maintain  an 
action  to  compel  the  sale  of  the  mortgaged  premises  and  the  pay- 
ment of  his  debt  from  the  proceeds  of  the  sale.  In  a  court  of  law 
one  executor  or  administrator  cannot  sue  his  co-executor  or  adminis- 
trator to  recover  a  debt  due  from  the  latter  to  the  estate ;  his 
remedy  lies  in  a  proceeding  in  equity.  Smith  v.  Lawrence,  11  Paige, 
206.  An  action  may  be  maintained  by  executors  against  a  co-executor 
to  compel  him  to  pay  a  debt  he  owes  the  estate,  and  which  is  neces- 
sary to  pay  a  sum  decreed  by  the  surrogate  to  be  due  from  the  es- 
tate to  plaintiffs  for  moneys  paid  by  them  on  account  of  the  estate. 
Jenkins  v.  Jenkins,  11  Barb.  546.  An  administrator  is  personally 
liable  for  the  rent  of  leasehold  property,  of  which  his  intestate  died 
seized,  to  the  extent  of  the  rents  and  profits  he  has  received  from 
the  premises;  the  fact  that  the  rents  and  profits  are  not  sufficient  to 
pay  the  rent  is  matter  of  defense,  the  law,  prima  facie,  supposing 
them  sufficient.  Miller  v.  Knox,  48  IS".  Y.  232.  Any  person 
claiming  an  interest  in  the  personalty  may,  where  the  executor 
claims  such  interest  in  his  own  right,  bring  suit  against  him  to  settle 
the  construction  and  validity  of  the  provisions  of  the  will  so  far  as 
plaintiff's  interest  is  concerned,  and  to  enable  him  to  obtain  from  the 
executors  such  portions  of  the  estate  as  he  is  either  legally  or  equit- 
ably entitled  to.  Wager  v.  Wager,  89  N.  Y.  161.  Where  a  will 
directs  an  executor  to  carry  on  a  business  and  he  purchases  goods  in 
that  business,  and  is  himself  insolvent,  he  may  be  sued  as  such  ex- 
ecutor, and  the  complaint  is  good  on  demurrer.      Willis  v.  Sharp, 
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43  Hun,  435.  But  see  44  id.  201.  To  bind  the  estate  of  a  de- 
ceased party  it  is  not  sufficient  that  the  party  who  is  the  representa^ 
tive  is  a  party  to  the  suit ;  such  person  must  be  made  a  party 
distinctly  in  his  representative  capacity.  Fisher  v.  Huhhell,  65 
Barb.  T4 ;  Bostwich  v.  Brush,  4  State  Eep.  100. 

When  personal  and  representative  causes  joined. — It  is  said  in 
Brigham  v.  Marine  National  Batik,  41  Hun,  379,  that  under 
Ferrin  v.  Myrich,  41  N".  Y.  315  ;  Austin  v.  Munro,  47  id.  300 ; 
Patterson  v.  Patterson,  59  id.  574,  all  before  the  Code  of  Civil  Pro- 
cedure, a  cause  of  action  which  had  accrued  to  the  testator  or  his  es- 
tate could  not  be  united  with  another  accruing  to  the  personal 
representatives  after  the  decease.  An  administrator  may  be  sued  as 
such,  and  individually,  in  an  action  asking  an  account,  the  delivery 
of  books  and  specific  property,  and  the  payment  of  money.  Day 
V.  Stone,  15  Abb.  (N.  S.)  137.  A  plaintiff  may  unite  a  cause  of  ac- 
tion as  executor  with  one  as  devisee,  where  both  accrued  under  a 
contract,  made  by  the  testator  with  defendant,  growing  out  of  the 
same  matter.  Armstrong  v.  Hall,  17  How.  76.  A  demand  for 
rent  against  executors  of  a  tenant,  accruing  during  the  life-time  of 
the  tenant  and  during  their  own  occupation,  may  be  sued  for  in  one 
action.  Pugsley  v.  Aikin,  11  N".  Y.  494.  But  in  Hall  v.  Hall,  20 
Barb.  441,  it  was  held  error  for  plaintiff  to  unite  a  cause  of  action 
accruing  to  him  individually  with  one  accruing  in  liis  representative 
capacity.  It  is  improper  to  join  in  one  complaint  prayers  for  relief 
against  the  defendant  personally  and  in  his  representative  capacity 
as  executor.  McMahon  v.  Allen,  12  How.  39.  "Where  the  decla- 
ration shows  a  contract  made  by  the  testator  and  not  by  the  exec- 
utor, only  a  promise  made  by  the  testator  and  by  the  executor  may 
be  Joined.  Benjamin  v.  Taylor,  12  Barb.  328.  A  count  on  a  contract 
made  by  an  administrator  as  such,  on  which  he  is  not  personally  liable, 
may  be  joined  with  one  on  a  promise  by  the  intestate,  and  such  promise 
by  the  intestate  may  be  laid  in  the  same  count.  Ftcgsley  v.  Allen, 
UN.  Y.  494.  In  a  suit  against  an  administrator,  a  suit  on  a  cause 
of  action  arising  after  the  death  of  the  testator  cannot  be  joined 
with  one  on  a  cause  of  action  arising  in  his  life-time.  Demott  v. 
Field,  7  Cow.  58 ;  Reynolds  v.  Reynolds,  3  Wend.  244 ;  Batting 
V.  Batting,  4  Sandf:  Ch.  31 ;  Alyer  v.  Cole,  12  Johns.  349 ;  Austin 
V.  Munro,  4  Lans.  67 ;  S.  C,  47  N.  Y.  360.  In  an  action  against 
an  executor  counts  which  require  different  judgments  cannot  be 
joined.     Cark  v.  Coles,  50  How.  178. 

Pleadings  in  actions  'by  executors  and  administrators.^—  The  ex- 
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ecntor  or  administrator  should  aver  his  appointment  in  this  State. 
Campbell  v.  Tousey,  7  Cow.  64 ;  MoNamara  v.  Dwyer,  7  Paige, 
239  ;  Morrell  v.  Dickey,  1  Johns.  Ch.  153  ;  Vroom  v.  VanEorne, 
10  Paige,  549 ;  Williams  v.  Storrs,  6  Johns.  Ch,  353 ;  Smith  v. 
W'ehh,  I  Barb.  230;  Vermilya  v.  Beatty,  &  id.  429;  Rollins  v. 
Wells,  26  How.  15.  The  time  and  place  of  granting  letters  should 
be  stated.  Hightmyer  v.  Raymond,  12  Wend.  51 ;  Morgan  v. 
Lyon,  id.  265;  Sheldon  v.  Hoy,  11  How.  11;  Beach  v.  King,  17 
Wend.  197;  Gillett  v.  Fairchild,  4  Den.  80;  Chautauqua  Bank  v. 
FA/fe,  6  N.  Y.  236  ;  Fy^eeZer  v.  i?a^:m,  12  How.  537  ;  Forrest  v. 
Mayor,  13  Abb.  350.  It  should  appear  by  averment  that  plaintiff 
sues  in  his  representative  capacity.  Welles  v.  Welster,  9  How.  251. 
And  the  word  "executor"  in  a  summons  and  complaint  may  be 
treated  as  mere  surplusage  where  nothing  appears  therein  indicating 
that  suit  is  in  a  representative  capacity.  Baiinon  v;  McGrave,  45 
Super.  Ct.  517.  If  the  capacity  in  which  plaintiff  sues  appears  in 
the  body  of  the  complaint  it  is  sufficient,  even  if  it  does  not  appear 
in  the  title.  Cordier  v.  Thoinpson,  8  Daly,  173.  Where  the  com- 
plaint showed  the  cause  of  action  due  plaintiff  as  executor,  it  was 
held  to  show  he  sued  in  his  representative  capacity.  Scrantoib  v. 
Farmers'  Bank  of  Rochester,  33  Barb.  627  ;  affirmed,  24  N.  Y.  424. 
Where  the  complaint  shows  by  its  averments  that  plaintiff  was 
acting  in  his  representative  capacity,  the  omission  in  the  title,  of  the 
word  "  as  "  does  not  prevent  him  from  maintaining  the  action  in  his 
representative  capacity.  Beers  v.  Shannon,  73  N.  Y.  292.  The 
court  will  look  to  the  whole  of  the  complaint  to  determine  whether 
a  person  named  as  executor  sues  in  his  representative  or  individual 
capacit}'.  Stilwell  v.  Carpenter,  62  N.  Y.  639 ;  Patterson  v.  Cape- 
land,  52  How.  460.  In  an  action  for  the  debt  of  the  testator,  the 
complaint  may  allege  the  defendants  sue  "  as  "  executors,  or  may  set 
forth  their  representative  character.  Yates  v.  Hoffman,  5  Hun, 
113.  The  body  of  the  complaint  should  state  the  facts,  in  an  issuable 
form,  as  to  the  representative  capacity  if  the  suit  is  so  intended. 
Forrest  v.  Mayor,  13  Abb.  350.  Where  there  are  no  allegations  as 
to  representative  capacity  in  the  complaint,  the  word  "executor" 
without  the  word  "as"  will  ha  c6i\&iclQvedi  &i  desoriptio  personm. 
Merritt  v.  Seaman,  6  N.  Y.  168 ;  Stilwell  v.  Carpenter,  62  id.  639 ; 
Butterfield  v.  Macomler,  22  How.  150;  Sheldon  v.  Hoy,  11  id.  11; 
Hallett  V.  narrower,  24  IST.  Y.  537 ;  Murray  v.  Hendrickson,  6 
Abb.  96 ;  Root  v.  Price,  22  How.  372.  An  averment  of  represent- 
ative'capacity,  and  that  the  action  is  brought  as  such,  is  sufficient. 
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'Fowler  v.  Westervelt^  40  Barb.  374;  ^Yelles  v.  Webster^  %  How. 
251.  An  error  in  the  description  of  the  representative  character  of 
plaintiff  is  amendable.     liisley  v.  Wightman,  13  Hun,  163. 

Where  plaintiffs  were  described  as  administrators  and  alleged  that 
defendants'  intestate  was  indebted  to  plaintiffs  without  alleging 
privity  to  their  intestate  or  to  them  as  administrators,  but  closed  by 
stating  it  was  to  the  damage  of  them  as  administrators,  it  was  held 
an  action  as  individuals.  Warden  v.  Worthington,  2  Barb.  368. 
Where  letters  to  foreign  executors  were  granted  by  the  surrogate  it 
■is  not  requisite  in  a  suit  by  them  to  allege  the  probate  of  the  will. 
Leland  v.  Manning,  4  Hun,  7.  In  an  action  upon  a  purchase-money 
jnortgage,  given  hy  an  executor,  as  such,  it  is  unnecessary  to  allege 
the  time  and  manner  of  his  appointment.  Skelton  v.  Scott,  18  Hun, 
375  •  Kingsland  v.  Stolces,  58  How.  1 ;  S.  C,  61  id.  494.  Styling  the 
plaintiffs  "  executors"  is  not,  however,  a  sufficient  averment  of  their 
title.  Forrest  v.  New  York,  13  Abb.  350.  A  good  pleading,  how- 
-ever,  is  not  rendered  demurrable  because  it  unnecessarily  describes 
plaintiff  as  an  executor  but  does  not  allege  his  appointment.  Murray 
V.  Church,  1  Hun,  49  ;  affirmed,  58  IST.  T.  621.  A  declaration 
stating  a  promise  by  the  testator  in  his  life-time,  and  by  the  defend- 
ant, "administrator  as  aforesaid,"  after  his  decease,  is  tantamount  to 
an  averment  of  a  promise  by  the  defendant  "as"  administrator. 
Garter  v.  Phelps,  8  Johns.  440.  The  complaint  of  an  administratrix, 
^uing  in  her  representative  capacity  upon  a  non-negotiable  note,  alleged 
to  have  been  delivered  to  her  intestate,  need  not  allege  that  the  note 
is  in  her  possession  ;  if  the  plaintiff  or  her  intestate  had  parted  with 
it,  defendant  must  show  the  fact.  Cordier  v.  Thompson,  8  Daly, 
172.  An  action  against  executors,  where  they  are  sued  "as  execu- 
tors "  and  not  merely  described  as  such,  cannot  be  converted  into 
one  against  the  defendants  individually  without  amendment.  Austin 
v.  Munro,  47  N.  Y.  360.  A  complaint  against  executors,  seeking 
to  charge  them  in  their  representative  capacity,  cannot  be  sustained 
on  demurrer  if  the  facts  alleged  show  only  a  personal  liability  on 
their  part.     Bartlett  v.  Hatch,  17  Abb,  461. 

Under  a  complaint,  alleging  the  death  of  intestate  and  due  and 
legal  appointment  of  administrator,  the  letters  of  administration  are 
sufficient  to  prove  the  allegation.  Belden  v.  MeeTcer,  47  N.  Y.  307; 
Farham  v.  Moran,  7  Hun,  717;  affirmed,  71  N.  Y.  596  ;  Farley  v. 
MtiConnell,  7  Lans.  428  ;  affirmed,  52  N.  Y.  630.  Letters  granted 
after  suit  may  be  given  in  evidence  to  sustain  allegation  of  repre- 
sentative capacity.  Osgood  v.  Franklin,  2  Johns.  Ch.  1 ;  affirmed, 
73 
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14  Johns.  527 ;  Mahney  v.  Woodin,  11  Hun,  202.  Under  a  com- 
plaint in  foreclosure,  which  alleges  that  defendant,  as  executor  and 
trustee,  executed  the  bond  and  mortgage,  but  in  no  other  waj'  alleg- 
ing plaintiff's  appointment  as  executor,  plaintiff  may  prove  the 
making  and  delivery  of  the  mortgage,  and  any  facts  proving  defend- 
ant's appointment  and  authority.  Kingsland  v.  Borst,  14  Week. 
Dig.  114.  A  complaint  which  alleges  that  defendant,  in  fraud  of 
plaintiff's  intestate  and  of  his  creditors,  induced  the  intestate  to  exe- 
cute a  bill  of  sale  to  him,  and  had  under  it  converted  the  property, 
does  not  state  a  cause  of  action  to  set  aside  the  sales  as  made  with 
intent  to  defraud  creditors  of  deceased,  but  one  merely  to  recover 
the  property  for  the  benefit  of  his  estate.  Curry  v.  BrocTcway, 
12  Daly,  17.  On  a  complaint  against  a  foreign  administrator 
averring  that  he  is  about  to  remove  assets  of  the  estate'  from 
the  State,  a  demurrer  on  the  ground  that  the  court  has  no  jurisdiction 
of  the  person  of  defendant  or  of  the  subject-matter  is  well  taken. 
Hanhinson  v.  Page,  3  How.  (IST.  S.)  323.  After  the  issue  of  letters, 
with  the  will  annexed,  upon  the  estate  of  one  who  has  died  in 
a  foreign  country,  the  validity  of  the  will  cannot  be  attacked 
by  one  against  whom  an  action  is  brought  for  a  debt  due 
the  estate.  Sullivan  v.  Fosdick,  10  Hun,  173.  It  is  no  de- 
fense to  an  action  brought  by  an  administrator  that  the  proper 
parties  were  not  cited  on  his  appointment.  James  v.  Adams,  22 
How.  409.  As  to  what  is  a  proper  set-off,  see  Patterson  v.  Patter- 
son,  59  I^.  Y.  574.  Objection  that  a  judgment  in  an  action  against 
an  executor  as  such  is  not  in  proper  form,  cannot  be  taken  for  the 
first  time  on  appeal.  Pe  Yallette  v.  Wendt,  75  N.  Y.  579.  An  ad- 
ministrator is  not  bound  to  interpose  a  plea  of  usury  or  illegality  of 
the  contract.  Chase  v.  Tlinm,an,  8  Wend.  452.  As  to  form  of 
judgment,  see  Alger  v.  Conger,  17  Hun,  45. 
What  actions  survive.  — 

The  following  sections  were  left  unrepealed  by  the  Repealing  Act 
and  are  still  in  force.     E.  S.,  7th  ed.,  pp.  2394,  2395. 

Skction  1.  For  wrongs  done  to  the  property,  rights  or  interest  of  another,  for 
which  an  action  might  be  maintained  against  the  wrong-doer,  such  action  may  be 
brought  by  the  person  injured,  or  after  his  death  by  his  executors  or  administra- 
tors, against  such  wrong-doer,  and  after  his  death  against  his  executors  or  admin- 
istrators in  the  same  manner  and  with  the  like  effect  in  all  respects  as  actions 
founded  upon  contracts. 

^  2.  But  the  preceding  section  shall  not  extend  to  actions  for  slander,  for  libel, 
or  to  actions  of  assault  and  battery  or  false  imprisonment,  nor  to  actions  on  the 
case  for  injuries  to  the  person  of  the  plaintiff,  or  to  the  person  of  the  testator  or 
intestate  of  any  executor  or  administrator. 
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§  11.  An  executor  of  an  executor  stall  have  no  authority  to  commence  or  main- 
tain any  action  or  proceeding  relating  to  the  estate,  effects  or  rights  of  the  testator 
of  the  first  executor,  or  to  take  any  charge  or  control  thereof  as  such  executor. 

§  17.  No  person  shall  be  liable  to  an  action,  as  executor  of  bis  own  wrong,  for 
having  received,  taken  or  interfered  with  the  property  or  effects  of  a.  deceased 
person;  but  shall  be  responsible  as  a  wrong-doer,  in  the  proper  action,  to  the  ex- 
ecutors or  general  or  special  administrators  of  such  deceased  person  for  the  value 
of  any  property  or  effects  so  taken  or  received,  and  for  all  damages  caused  by  his 
acts  to  the  estate  of  the  deceased. 

§  18.  When  administratiou  of  the  effects  of  a  deceased  person,  which  shall  have 
been  left  unadministered  by  any  previous  executor  or  administrator  of  the  same 
estate,  shall  be  granted  to  any  person,  such  person  may  bring  a  writ  of  error  upon 
any  judgment  obtained  against  such  previous  executor  or  administrator  of  the 
same  estate,  or  against  the  original  testator  or  intestate;  and  shall  defend  any 
writ  of  error  brought  upon  any  such  judgment;  and  shall  have  the  same  remedies 
in  the  prosecution  or  defense  of  any  action  by  or  against  such  previous  executor.* 
or  administrators,  and  for  the  collection  and  enforcing  of  any  judgment  obtained 
by  them  as  they  would  have  by  law. 

The  provisions  of  the  Revised  Statutes  cited  are  in  full  force  and 
effect  since  the  Code.  Moore  v.  McKinstry,  37  Hun,  198,  citing 
Murphy  V.  N.  T.  C.  &  JI.  R.  R.  R.  Co.,  31  id.  358 ;  Eelsey  v. 
Jeioett,  34  id.  11 ;  Cregan  v.  Broohlyn,  etc.,  R.  R.  Co.,  75  N.  T. 
192. 

The  executor  of  the  vendor  may  revive  a  suit  for  specific  per- 
formance without  bringing  in  the  heir  at  law.     Daniel  v.  Brodie, 
3  Edw.    275.     Executors   may  maintain  trespass  for  an   injury    to 
the  personal  property   of   the  testator   during  his  life-time.      Van 
Yeohten  v.  Croy,  2  Johns.  227 ;  Heinmuller  v.  Gray,  44  How.  60. 
An  action  for  waste  survives  to  the  personal  representative  of  the 
reversioner.     Rutherford  v.   Aihin,  3  T.  &  C.  60.     A   right   of 
action  against  an  attorney  for  negligence  survives  against  his  per- 
sonal representatives.     Elder  v.  Bogardus,  Lalor,  116.     An  action 
for  a  wrong  to  property  survives  in  favor  of  the  representative  of 
the  injured   party.     Dininny  v.  Fay,  38  Barb.  IS.     Actions  for 
wrongs   to  the  property,  rights    or   interests   of    another   may    be 
maintained  against  the  executors  or  administrators  of  the  wrong- 
doer, where  they  are  not  brought  for  slander,  libel,  assault  and  bat- 
tery, false  imprisonment,   or  on  the   case  for  injuries  to  person  of 
;  plaintiff,  or  of  the  testator  or  intestate  of  any  administrator.     Bond 
!  V.  Smith,  4  Hun,  48.     Proceedings  instituted  by  the  next  of  kin  of 
*■  one  whose  will  has  been  admitted  to  probate  do  not  abate  by  reason 
of  the  death  of  contestant.      Yan  Alen  v.  Hewins,  5  Hun,  44. 

A  cause  of  action  for  money  due  on  contract  to  be  performed,  or 
gained  by  the  labor  or  property  of  another,  or  on  a  promise,  express 
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or  implied,  bj  the  decedent,  survives,  and  so  when  it  is  for  property 
riglits  or  interests.  State  of  New  York  v.  Starkweather,  40  Super. 
Ct.  453.  An  action  to  recover  damages  for  fraudulent  repi'esentations, 
whereby  plaintiff  was  induced  to  purchase  stock  in  a  corporation, 
does  not  abate  on  the  death  of  a  defendant,  but  may  be  continued 
against  his  personal  representatives.  Graves  v.  Spier,  58  Barb.  349  ; 
Baigktv.  Eojjt,  19  N.  Y.  464;  £yxhie  v.  Wood,  24  id.  612.  A 
cause  of  action  to  enforce  the  personal  liability  of  a  stockholder,  by 
reason  of  commencing  business  before  the  capital  is  paid  in,  survives. 
Chase  v.  Lord,  16  Hun,  369  ;  S.  C,  TT  JST.  Y.  1.  An  action  by  a 
husband  against  a  carrier  of  passengers  to  recover  for  the  loss  of  ser- 
vices of  his  wife,  and  expenses  paid  in  consequence  of  injuries  to  her 
person  resulting  from  defendant's  negligence  while  she  was  a  pas- 
senger, is  an  action  in  tort,  but  it  does  not  abate  on  the  death  of  the 
plaintiff,  but  may  be  continued  by  his  personal  representatives.  It 
is  within  the  provision  of  the  statute  preserving  from  abatement 
actions  "  for  wrongs  done  to  the  property,  interests  or  rights  of  an- 
other," and  is  not  included  in  the  exception  thereto  of  actions  on 
the  case  for  injuries  to  the  person  of  plaintiff.  All  pecuniary  inju- 
ries not  within  the  exception  are  placed  upon  the  same  footing,  when 
occasioned  by  a  tort,  as  if  arising  from  a  breach  of  contract.  Cre- 
ffin  V.  Brooklyn,,  etc.,  B.  R.  Co.,  75  N.  Y.  192,  distinguishing 
Wade  V.  Kalbfleisch,  58  id.  282.  See  Doedt  v.  Wiswall,  J  5  How. 
128  ;  Yertove  v.  West/all,  16  id.  8.  When  it  is  stipulated  that  an 
action  for  a  personal  tort  shall  not  abate  by  death  of  plaintiff,  his 
executors  may  revive  the  suit.  Cox  v.  N.  Y.  C.  <&  II.  H.  H.  H. 
Co.,  11  Hun,  631.  An  action  of  foreclosure,  commenced  by  the 
testator  against  the  mortgagor,  who  is  one  of  his  executors,  does  not 
abate  by  his  death.  His  co-executor  must  revive  the  suit  against 
him.  McGregor  v.  McGregor,  35  N.  Y.  218.  An  action  is  prop- 
erly revived  against  the  executors  of  the  survivor  of  the  original 
defendants.     Scholey  v.  Halsey,  72  N.  Y.  578. 

An  action  in  the  nature  of  replevin,  brought  by  an  assignee  for 
the  benefit  of  creditors  to  recover  damages  from  a  sheriff  for  the 
tortious  taking  of  assets,  does  not  abate  by  death  of  plaintiff.  Em- 
erson V.  Bleakley,  5  Abb.  (N.  S.)  350.  An  action  of  replevin  does 
not  abate  by  death  of  plaintiff.  Ldhey  v.  Brady,  1  Daly,  443 ; 
Potter  V.  Yan,  Yraiiken,  36  N.  Y.  619.  See,  however,  Webber  v. 
Underhill,  19  Wend.  447;  Burlde  v.  Luce,  6  Hill,  558 ;  S.  C,  1 
N.  Y.  163 ;  Rojpkins  v.  Adams,  5  Abb.  350,  holding  that  on  death 
of  a  plaintiff  in  replevin  the  action  abates.     But  the  rule  is  now  set- 
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tied  by  section  1736,  Code  of  Civil  Procedure,  which  see.  "Where, 
pending  an  appeal  from  a  judgment  in  favor  of  copartners,  one  of 
them  collusively  enters  satisfaction,  which  is  set  aside  as  to  the  other 
partner  only,  and  the  latter  dies,  the  action  survives  to  his  represen- 
tatives. Hackett  v.  Belden,  40  How.  2P9.  Where  several  part 
owners  of  a  vessel  sue  for  its  conversion,  and  one  of  them  dies,  tlie 
action  survives  to  the  other  plaintiffs.  Buchnam  v.  Brett,  35  Barb. 
596. 

The  right  to  recover  damages  for  selling  liquor  to  an  habitual 
drunkard  survives  to  his  personal  representatives.  Kilburn  v.  Coe, 
48  How.  144.  Though  an  action  for  fraud  of  the  testator  will  not 
lie  against  the  executor,  which  does  not  benefit  the  assets,  yet  it  will 
lie  on  a  contract  fraudulently  performed  by  him.  Trovp  v.  Smith'' s 
Executors,  20  Johns.  83.  An  action  for  libel  dies  with  the  defend- 
ant, and  cannot  be  revived  against  his  personal  representatives. 
More  V.  Bennett,  65  Barb.  338.  A  cause  of  action,  though  sound- 
ing in  tort,  yet  if  founded  on  an  implied  contract,  and  the  plaintiff 
have  the  right  to  waive  the  tort  and  bring  his  action  on  the  contract, 
survives  against  the  personal  representatives.  People  v.  Stark- 
weather, 40  Super.  Ct.  453.  When  one  of  two  defendants  in  an 
action  dies,  his  executors  cannot  be  substituted,  unless  they  could 
have  joined  had  the  suit  been  brought  after  the  death  of  the  testator. 
Hauclc  V.  Craighead,  67  N.  Y.  432.  A  cause  of  action  arising  out 
of  contract  survives  the  death  of  the  plaintiff,  and  passes  to  his  ad- 
ministrator ;  go  held  in  an  action  to  recover  taxes  paid  by  the  lessor, 
which  the  lessee  had  agreed  to  pay.  Holsman  v.  St.  John,  90  N. 
Y.  461.  The  statutory  action  for  damages  for  negligence  causing 
death  was  said  to  lie  against  the  personal  representatives  of  a  wrong- 
doer in  favor  of  the  personal  representatives  of  the  deceased,  in  Hege- 
rioh  V.  Keddie,  32  Hun,  141 ;  but  this  was  reversed,  99  N.  Y.  258. 
A  cause  of  action  for  fraud  does  not  abate  where  it  is  shown  defend- 
ant gained  a  pecuniary  advantage  by  reason  of  it.  Moore  v.  Mc- 
Kinstry,  37  Hun,  194. 

An  action  brought  by  members  of  a  firm,  by  reason  of  an  alleged 
slander  relating  to  the  financial  condition  and  credit  of  the  firm, 
does  not  abate  by  the  death  of  one  of  the  plaintiffs  during  its  pen- 
dency. The  entire  cause  of  action  vests  in  the  surviving  plaintiffs, 
and  may  be  prosecuted  by  them.  Shale  v.  Schantz,  35  Hun,  022. 
An  action  to  charge  trustees  of  a  manufacturing  corporation  for  its 
debt,  by  reason  of  default  in  filing  annual  report,  does  not  abate  by 
the  death  of  the  plaintiff,  although  it  would  abate  by  death  of  de- 
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fendant.  Zoller  v.  O'Keefe,  15  Abb.  N.  C.  483 ;  Bonnel  v.  Gris- 
wold,  id.  470.  An  action  to  recover  possession  of  land  in  which 
plaintiff's  intestate  had  a  life  estate  survives  as  to  damages,  and  a  sup- 
plemental complaint  may  be  filed.  DeLisle  v.  Hunt,  36  Hun,  620. 
An  action  brouglitbya  liigliway  commissioner  as  sucli  survives  to  his 
successor,  and  not  to  his  personal  representative.     Pratt  v.  Seeley, 

20  Week.  Dig.  2S0.  A  cause  of  action  against  a  plumber  for  im- 
properly making  repairs,  owing  to  which  plaintiff's  health  and  that 
of  his  family  was  injured  by  escaping  gas,  and  for  trouble  and  ex- 
pense in  providing  care  and  medical  treatment  for  liis  children, 
abates  by  the  plumber's  death,  so  far  as  the  action  was  brought  for 
damages  to  plaintiff's  person,  but  survives  so  far  as  it  was  brought  to 
recover  damages  and  expenses  occasioned  by  children's  sickness. 
Scott  V.  Brown,  24  Hun,  620. 

On  the  death  of  a  plaintiff  in  an  action  to  enjoin  an  injury  to  his 
I'eal  property,  the  action  cannot  be  sustained  for  an  injunction,  but  his 
executors  may  proceed  in  the  action  to  recover  damages  which  belong 
to  them  as  personal  representatives.  Matthews  v.  D.  (&  H.  Canal 
Co.,  20  Hun,  427.     See,  however,  Johnson  v.  Elwood,^^  K  T.  362. 

In  an  action  for  specific  performance  brought  against  executors 
on  a  contract  of  their  ancestor,  held,  that  the  death  of  one  of  the 
defendants  did  not  abate  the  action,  but  that  plaintiff  could  recover 
against  the  survivors,  and  a  suggestion  of  the  death  on  the  record 
was  all  that  was  necessary.  Patterson  v.  Oojpeland,  52  How.  460. 
In  an  action  to  compel  defendants  to  account,  as  distinguished  from 
an  action  on  a  joint  contract,  if  a  case  for  accounting  by  defendants 
is  shown,  the  death  of  one  of  them  does  not  abate  the  action  as  to 
him,  but  even  the  surviving  co-defendant  may  have  the  executor  or 
administrator  brought  in  as  defendant.  Halstead  v.  Cockroft,  40 
Super.  Ct.  519. 

In  an  action  for  personal  injury  caused  by  defendant's  negligence, 
the  defendant  may  lawfully  stipulate  as  a  condition  of  obtaining  a 
postponement  that  neither  the  cause  or  the  cause  of  action  shall 
abate  in  case  the  plaintiff  dies  before  a  verdict.  McOuire  v.  N.  T. 
C.  R.  R.  Co.,  6  Daly,  70.  Where  one  of  several  defendants  dies, 
if  the  cause  of  action  survives,  the  court  has  power  to  require  his 
personal  representatives  to  be  substituted  even  after  judgment,  in 
order  to  allow  amendment  and  a  new  trial.      Underwood  v.  Sutcli-ffe, 

21  Hun,  357.  The  power  to  assign  and  to  transmit  to  personal 
representatives  are  convertible  propositions.  People  v.  Tioga  Com- 
mon  Pleas,  19  Wend.  73 ;   Butler  v.  iV.  Y.  &  Erie  R.  R.  Co.,  22 
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Barb.  110 ;  ZabrisUe  v.  Smith,  13  N.  Y.  332 ;  Plait  v.  Stout,  14 
Abb.  178;  Meech  v.  Stoner,  19  N.  Y.  26.  The  expression  "actions 
on  the  case  for  injuries  to  the  person,"  is  used  in  its  literal  sense  and 
not  in  the  same  sense  as  personal  right  of  action.  Fried  v.  N.  Y.  C. 
R.  R.  Co.,  25  IIow.  285.  In  an  action  brought  by  a  partnership, 
the  cause  of  action  does  not  go  to  tlie  deceased  plaintiff,  but  remains 
in  the  survi\'ors.  Williamson  v.  Moore,  5  Sandf.  647 ;  Taylor  v. 
Church,  9  How.  190. 

What  actions  abate  iy  death. —  An  action  in  the  nature  of  eject- 
ment against  a  sole  defendant  did  not  survive.  Moseley  v.  Moseley, 
11  Abb.  Iu5 ;  Putnam  v.  Van  Buren,  7  How.  31;  Kissam  v. 
Hamilton,  20  id.  369.  But  see  provisions  of  Code  of  Civil 
Procedure,  §§  1521,  1522,  1523.     See,  also,  §§  755,  766. 

When  a  defendant  who  has  been  enjoined  from  entering  on  lands 
and  cutting  and  remo\'ing  timber  dies  before  trial,  the  action  abates 
and  no  order  can  be  made  except  to  that  effect.  Johnson  v.  JElwood, 
82  N.  Y.  362.  An  action  against  a  physician,  alleging  malpractice, 
does  not  survive;  Best  v.  Vedder,  58  How.  187;  nor  an  action  for 
seduction  ;  Ilolliday  v.  ParTcer,  23  Hun,  71 ;  or  breach  of  promise 
to  marry.  Wade  v.  Kalhfleisch,  58  N.  Y.  282.  In  the  latter  case  it 
is  said  that  such  an  action  is  not  within  the  provision  of  the  statute, 
that  such  an  action  does  not  relate  to  property  interests  but  to  per- 
sonal injuries,  and  cannot  be  revived  against  an  executor  or  adminis- 
trator, citing  Zairishie  v.  Smith,  13  N.  Y.  322.  An  action  for 
slander  does  not  survive  even  where  plaintiff  dies  pending  appeal. 
Sjpooner  v.  Keeler,  51  N.  Y.  527.  JSTor  does  an  action  for  libel. 
More  V.  Bennett,  65  Barb.  338. 

An  action  against  a  sheriff  for  a  false  return  does  not  survive 
where  the  plaintiff  dies  pending  the  suit.  So  held  in  Benjamin  v. 
Smith,  17  Wend.  208.  An  action  for  damages  for  fraud  in  inducing 
plaintiff  to  marry  does  not  survive ;  it  is  for  injury  to  the  person. 
Price  V.  Price,  75  N.  Y.  241,  atBrming  11  Hun,  299.  The  death 
of  one  co-plaintiff  abates  an  action  for  trespass.  DycTtman  v.  Allen, 
2  How.  17.  The  cause  of  action  given  by  section  1902  of  the  Code 
does  not  survive  against  the  representatives  of  the  wrong-doer, 
the-  action  being  for  negligence  of  their  decedent.  Hegeri'th  v.  Ked- 
die,  99  N.  Y.  258.  And  the  same  rule  was  applied  on  authority  of 
latter  case  to  an  action  under  Civil  Damage  Act.  Moriarty  v.  Bart- 
lett,  99  N.  Y.  651.  An  action  for  divorce  dies  with  the  plaintiff. 
Her  attorney  cannot  thereafter  take  steps  to  enforce  an  order  pre- 
viously made.     Hopkins  v.  Hopkins,  21  Week.  Dig.  174.     A  pro- 
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ceeding  for  the  judicial  settlement  of  the  accounts  of  an  administra- 
tor abates  by  his  death  and  cannot  be  revived  by  his  personal  repre- 
sentatives. Herbert  v.  Stevenson,  3  Dem.  236.  An  action  for  dower 
abates  upon  the  death  of  the  widow  before  the  entry  of  an  inter- 
locutory judgment  and  cannot  be  revived  and  carried  on  by  her  per- 
sonal representatives  notwithstanding  she  liad  served  and  duly  exe- 
cuted and  acknowledged  a  consent  to  accept  a  gross  sum  in  lieu  of 
dower.  Keen  v.  Fish,  33  Hun,  28  ;  affirmed  without  opinion,  98  N. 
Y.  645.  Causes  of  action  to  recover  damages  for  personal  injuries, 
in  this  case  knowingly  letting  unhealthy  tenements,  do  not  survive 
the  death  of  the  landlord.  Victory  v.  Krauss,  41  Hun,  533.  The 
substitution  of  a  successor  in  office  is  authorized  only  where  the 
cause  of  action  survives.  Hughes  v.  Rathhone,  3  Alb.  L.  J.  71. 
An  action  against  trustees  of  a  corporation  for  a  failure  to  file  the 
report  does  not  survive.  Banh  of  California  v.  Collins,  5  Hun, 
209 ;  Reynolds  v.  Mason,  54  How.  213 ;  affirmed,  6  Week.  Dig. 
531.  An  action  against  a  trustee  of  a  manufacturing  corporation  for 
failing  to  file  an  annual  report  is  ex  delicto;  it  is  not  in  any  respect 
based  on  the  theory  of  recovering  compensation  to  the  injured  party 
for  damages  sustained  by  reason  of  the  omission  complained  of.  Such 
a  cause  of  action,  therefore,  is  not  within  2  H.  S.  448,  §  18.  The 
action  cannot  be  revived  against  the  personal  representatives  of  a  de- 
ceased defendant.  Stakes  v.  Stichney,  96  E".  Y.  323  ;  Brackett  v. 
Grisioold,  103  id.  425.  The  rule  of  the  common  law  governs  the 
question  as  to  the  survivability  of  a  cause  of  action  to  recover  the 
penalty  imposed  upon  the  trustee  of  a  corporation  who  has  joined 
in  making  a  false  annual  report.  It  is  not  affected  by  any  provision 
of  the  Code,  and  the  action  abates  upon  the  death  of  either  party. 
BlaTce  v.  Griswold,  104  N.  Y.  613. 

Abatement  after  judgment.  — After  judgment  for  specific  relief, 
as  in  foreclosure  on  the  death  of  the  plaintiff,  his  representatives,  or 
the  assignee  of  his  executor,  may  tile  a  supplemental  complaint,  in 
accordance  with  tlie  former  practice,  to  enforce  the  judgment.  Rob- 
inson V.  Brisbane,  7  Hun,  180.  Wliere  plaintiff,  on  procuring  an  in- 
junction, gave  the  usual  undertaking,  and  defendant,  having  obtained 
judgment,  died,  held,  that  an  order  of  revival  was  not  necessary  as 
tlie  executor  could  obtain  all  his  rights  by  an  action  on  the  under- 
taking. Grissler  v.  Stuyvesant,  1  Hun,  116  ;  but  in  Kelsey  v.  Jew- 
ett,  34  id.  11,  it  was  held  otherwise. 

It  was  held  in  Spooner  v.  Keeler,  51  N.  Y.  527,  that  where  an 
order  granting  a  new  trial  was  reversed  on  appeal,  in  a  personal 
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action,  the  verdict  would  be  set  aside,  though  a  new  trial  could 
not  be  ordered.  But  this  rule  was  intended  to  be  changed  by  Code,. 
§  764.  See,  however,  Kelsey  v.  Jewett,  34  Hun,  1 1.  On  appeal  in 
foreclosure  the  hearing  was  ordered  to  stand  over  to  enable  ap- 
pellant to  revive.  Jay  v.  DeGrooi,  1  Hun,  118.  Where  defend- 
ant died  after  delivering  summons  to  sheriff,  but  before  service, 
held,  the  action  could  not  be  continued  against  his  personal  rep- 
resentatives. Palmer  v.  Ensign,  19  Alb.  L.  J.  399.  Where  the 
plaintiff,  in  an  action  to  recover  a  penalty  against  a  trustee  of  a 
inanul'acturing  corporation  for  making  a  false  annual  report,  diea 
after  the  rendition  of  judgment,  the  action  does  not  abate ;  the 
cause  of  action  is  merged  in  the  judgment  which  passes  as  assets  to 
the  representatives  of  the  deceased,  and  they  are  entitled  to  be  sub- 
stituted in  his  place;  until  such  substitution  the  appeal  cannot  be 
heard.  Blake  v.  Griswold,  104  N.  Y.  613.  Where  after  issue  joined 
and  before  trial  of  an  action  of  ejectment,  brought  by  a  grantee  in 
the  name  of  his  grantors,  one  of  the  plaintiffs  dies,  the  remedy  for 
the  detect  is  amend  the  complaint  and  proceed  de  novo.  Doherty  v. 
Matsell,  17  Abb.  K.  C.  377. 

Mights  of  an  executor  of  an  exemtor. —  The  right  which  an 
executor  of  an  executor  formerly  had  to  the  goods,  etc.,  of  the  first 
testator  at  common  law  no  longer  exists,  and  such  an  executor  is  not 
to  interfere  with  the  estate  of  the  first  testator.  A  surviving  execu- 
tor  and  trustee  has  a  right  to  the  exclusive  possession  of  the  prop- 
erty of  the  estate.  Shooh  v.  Shook,  19  Barb.  653;  Theological 
Seminary-  of  Auburn  v.  Cole,  18  id.  370. 

Right  of  executor  in  his  own  wrong. — Where  an  executor  de  son 
tort  subsequently  takes  out  letters  testamentary  his  responsibility 
relates  back  to  the  death  of  tlie  testator  or  to  his  own  acts  of  inter- 
ference. FarreVs  Estate,  1  Tuck.  110 ;  liattoon  v.  Overacker,  8 
Johns.  126.  Under  the  Revised  Statutes  no  one  can  be  held  to 
account  as  executor  de  son  tort.  Muir  v.  Leake  and  Watts  Orphan 
House,  3  Barb.  Ch.  477.  An  executor  who  has  not  taken  out  letters 
testamentary  cannot  be  cited  to  account.  Weaver  v.  Marvin,  14 
Barb.  376.  An  ordinary  action  at  law  will  not  lie  against  a  foreign 
executor  as  an  executor  de  son  tort.  Metcalfv.  Clark,  41  Barb.  45. 
See  on  this  point  Campbell  v.  Tousey,7  Cow.  64;  McNamara  v. 
Dwyer,  7  Paige,  239  ;  Qulick  v.  Gulick,  33  Barb.  92.  Since  the  Re- 
vised Statutes  the  personal  representative  of  a  fraudulent  grantor  may 
controvert  the  validity  of  the  sale,  and  ordinarily  he  alone.  Matter 
of  Raymond,  27  Hun,  511,  citing  Babcock  v.  Booth,  2  Hill,  185^ 
74 
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and  Bate  v.  Graham,  1 1  N.  T.  237.  The  act  of  1858,  chapter  314, 
however,  gives  such  power  to  an  assignee.  Where  executors  named 
in  a  will  did  not  qualify  but  took  possession  of  property  of  the 
testator,  they  were  held  to  take  as  wrong-doers,  and  the  remedy  of  a 
legatee  is  to  have  an  administrator  appointed  who  would  have  a  right 
to  recover  the  property  or  its  value.  QuacJcenhush  v.  Quaokenhush, 
42  Ilun,  329.  The  provisions  of  this  statute  are  not  inconsistent 
with  section  2606  of  the  Code,  giving  authority  to  a  surrogate  to 
compel  an  executor  of  another  executor  to  account  for  property  re- 
ceived by  the  latter.     Matter  of  Fithian,  44  Hun,  457. 

§  1816.  In  a  case  specified  in  the  last  section,  or  wliere  costs,  to  be  collected  out 
of  tlie  individual  property  of  an  executor  or  administrator,  are  awarded  in  an 
action  by  or  against  him  in  his  representative  capacity,  so  much  of  the  judgment, 
as  awards  a  sum  of  money  against  him  personally,  may  be  separately  docketed 
and  a  separate  execution  may  be  issued  thereupon,  as  if  the  judgment  contained 
no  award  against  him  in  his  representative  capacity. 

§  1817.  In  an  action  or  special  proceeding  against  two  or  more  executors  or  ad- 
ministrators, representing  the  same  decedent,  all  are  considered  as  one  person; 
and  those  who  are  first  served  with  process,  or  first  appear,  must  answer  the 
plaintiff.  Separate  answers,  by  different  executors  or  administrators,  cannot  be 
required  or  allowed,  except  by  direction  of  the  court.  Judgment  in  favor  of  the 
plaintiff  may  be  entered,  and,  in  a  proper  case,  execution  may  be  issued,  against  all 
the  defendants,  as  if  all  had  appeared.  But  this'section  does  not  affect  the  plaint- 
iff's right  to  bring  into  court  all  the  executors  or  administrators,  who  are  parties. 

In  an  action  against  several  executors,  such  of  them  as  are  first 
served  or  first  appear  are  entitled  to  answer  for  the  estate ;  collusion 
between  the  plaintiff  and  executor  who  first  answers  does  not  give 
his  co-executors  a  riglit  to  answer  without  leave  of  the  court. 
Baiters  v.  Pruyn,  15  Abb.  224. 

Under  this  section,  an  executor  who  was  not  served  with  sum- 
mons, but  who  has  appeared  by  counsel  upon  a  reference  of  the 
cause  and  participated  in  a  trial  of  issues  raised  by  answer  of  his  co- 
executor,  may  be  allowed,  upon  application  to  the  court,  to  serve  a 
separate  answer  raising  new  issues  upon  terms  and  without  prejudice 
to  the  proceedings  already  had.  Quernsey  v.  Cheyne,  18  Abb.  N.  C. 
361. 

^  1818.  One  of  two  or  more  executors,  to  whom  letters  testamentary  have  not 
been  issued,  is  not  a  necessary  party  to  an  action  or  special  proceeding,  in  favor 
of  or  against  the  executors,  in  their  representative  capacity. 

Although  the  common-law  rule  that  all  executors  must  join 
in  an  action,  as  well  those  who  prove  the  will  as  those  who 
renounce,  has  been  changed  by  statute  so  far  as  to  except  those 
to  wliom  letters  testamentary  shall  not  have  been  issued  and  who 
have  not  qualified,  an  executor  who  has  proved  the  will  and  to  whom 
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letters  have  been  issued  jointly  with  anothei-,  is  a  necessary  party  to 
a  suit  brought  by  tlie  latter.  Scranton  v.  Farmers  and  Mechanicfs 
Banlc,  33  Barb.  527.  But  those  named  as  executors  to  whom  letters 
have  not  been  issued,  need  not  be  joiried.  Moore  v.  WiUeit,  2  Hilt. 
522.  And  when  two  executors  are  appointed  by  tiie  will  of  a  non- 
resident, and  both  qualify  at  testator's  residence,  but  only  one  takes 
out  letters  here,  the  other  is  not  a  necessary  party.  Lawrence  v. 
Townsend,  88  N.  Y.  24.  One  named  as  executor,  but  who  has  not 
qualified,  may  maintain  an  action  on  his  own  behalf  as  an  individual 
against  an  executor  qualifying.     Hunter  v.  Hunter,  19  Barb.  631. 

§  1819.  If,  after  the  expiration  of  one  year  from  the  granting  of  letters  testa- 
mentary or  letters  of  administration,  an  executor  or  administrator  refuses,  upon 
demand,  to  pay  a  legacy,  or  distributive  share,  the  person  entitled  thereto  may 
maintain  such  an  action  against  him,  as  the  case  requires.  But  for  the  purpose 
of  computing  the  time,  within  which  such  an  action  must  be  commenced,  tho 
cause  of  action  is  deemed  to  accrue,  when  the  executor's  or  administrator's  account 
is  j  udicially  settled,  and  not  before. 

A  legatee  can  sue  for  his  legacy  without  joining  other  legatees, 
unless  he  is  a  residuary  legatee.  Cromer  v.  Pinckney,  3  Barb.  Ch. 
466.  But  otherwise  as  to  a  residuary  legatee.  Tonnelle  v.  Hall,  3 
Abb.  205  ;  Trustees  Auburn  Theological  Seminary  v.  Kellogg,  16 
N.  Y.  83.  And  where  the  fund  is  insufficient  to  pay  in  full,  all  in- 
terested should  be  made  parties.  Towner  v.  Tooley,  38  Barb.  598. 
A  legatee  may  sue  to  recover  specific  securities  given  him  by  legacy. 
Sere  v.  Coit,  5  Abb.  481.  The  mere  failure  of  an  executor  to  pay 
to  a  legatee  the  full  amount  of  his  legacy  will  not,  in  absence  of 
proof  of  improper  conduct,  authorize  an  action  to  be  brought  against 
him  individually  therefor.  Hurlbut  v.  Durant,  21  Hun,  481.  In 
an  action  for  a  legacy,  which  is  alleged  to  have  been  paid  to  a 
stranger,  the  latter  is  not  a  necessary  party.  Oleason  v.  Thayer,  24 
Barb.  82.  A  legatee,  as  such,  cannot  maintain  an  action  against  a 
debtor  of  the  testator.  Whitney  v.  Coapman,  39  Barb.  482.  Where 
the  executor  of  a  debtor's  estate  is  also  administrator  of  the  cred- 
itor's estate,  a  legatee  may  maintain  an  action  for  the  construction  of 
the  wills,  an  accounting  and  the  payment  of  his  legacy,  joining  other 
creditors  having  claims  of  equal  degree,  but  the  executor  of  tlie 
debtor's  estate  must  be  distinctly  made  a  party  as  such.  Fisher  v. 
Huhbell,  7  Lans.  481.  An  action  at  law  lies  for  a  legacy  if  the  de- 
visee has  entered  and  promised  to  pay.  Past  payment  is  conclusive 
evidence  of  sucli  promise.  BeecTcer  v.  Beecker,  7  Johns.  99  ;  Van- 
Orden  v.  VanOrden,  10  id.  30;  Kelsey  v.  Deyo,  10  Cow.  133; 
Tale  V.  Hardy,  6  id.  333.     There  is  no  statute  of  limitations  relat- 
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ing  to  charges  on  real  estate  for  tlie  payment  of  legacies.  Shannon 
V.  Strader,  36  Hun,  47.  In  Amerioan  Bible  Society  v.  ITeiard,  51 
Barb.  552,  it  was  held,  that  where  more  than  six  years  had  elapsed 
since  the  expiration  of  the  year  after  the  granting  of  letters,  the 
claim  of  the  legatee  was  barred  by  statute  of  limitations. 

In  Cole  V.  Terpenning,  25  Hun,  483,  it  was  held  that  the 
statute  of  limitations  ran  against  a  petition  to  compel  an  executor 
to  account ;  the  petition  in  this  case  was  filed  before  the  Code  went 
into  effect.  In  Estate  of  Collins,  6  Civ.  Pro.  R.  84,  it  is  held  that 
since  section  1819  provides  that  the  right  to  bring  an  action  to  re- 
cover a  distributive  share  is  not  deemed  to  accrue  until  the  accounts 
of  the  executor  have  been  judicially  settled,  a  proceeding  for  an  ac- 
counting is  not  barred  by  the  statute  of  limitations.  The  remedy, 
under  this  section,  is  not  barred  until  at  least  six  years  after  the  judi- 
cial settlement  of  the  executor's  account.  Quackeribush  v.  Quack- 
enbush,  42  Hun,  329.  It  is  held,  however,  in  Matter  of  Van  Dyke,  44 
Hun,  394,  that  this  section  was  intended  to  apply  to  actions  only, 
and  not  to  special  proceedings,  and  it  effected  no  change  in  the  law 
prescribing  tlie  time  within  which  proceedings  to  compel  an  execu- 
tor or  administrator  to  account  before  a  surrogate  must  be  com- 
menced, lu  Drake  v.  Wilkie,  30  Hun,  537,  it  is  held  that  when 
a  proceeding  was  taken  in  Surrogate's  Court  to  compel  payment  of 
legacy,  and  six  years  had  not  elapsed  from  the  time  legatee  had 
knowledge  of  the  facts  upon  which  his  right  to  make  a  demand  of 
payment  depended,  the  proceeding  was  not  barred  by  the  statute  of 
limitations.  This  section  did  not  take  effect  until  September  1, 
1880,  and  does  not  aid  cases  wliere  the  statute  of  limitations  had 
then  run.  Gunn  v.  Fellows,  4  State  Kep.  155.  Interest  is  allowa- 
ble upon  general  legacies  only  from  the  expiration  of  one  year  from 
the  time  letters  testamentary  are  granted.  Kei^r  v.  Dougheity,  17 
Hun,  341. 

But  where  a  legacy  to  an  infant,  as  to  whom  the  testator  is  in 
loco  parentis,  is  made  payable  when  the  infant  becomes  of  age,  and 
such  legatee  has  no  other  provision  in  his  life-time,  or  any  mainte- 
nance allotted  by  the  will,  the  legacy  carries  interest  from  the  timfe 
of  the  death  of  the  testator.  It  is  not  needed  from  the  application 
of  the  rule  that  the  testator  should  have  been  under  a  legal  obliga- 
tion to  support  the  legatee.  It  is  sufficient  that  he  has  voluntarily 
assumed  such  a  relation.  The  general  guardian  of  an  infant  legatee 
can  maintain  an,  actio)i  to  recover  a  legacy  bequeathed  to  the  infant 
by  the  will  of  the  defendant's  testator.     Thomas  v.  Bennett,   50 
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Barb.  1 97 ;  Hauenstein  v.  Kull,  59  How.  25  ;  Goaldey  v.  Mahar,  36 
Hun,  157 ;  -Bayer  v.  Phillips,  10  Civ.  Pro.  R.  227 ;  Perkins  v. 
Stimmel,  42  Hun,  520.  It  is  not  necessary  to  allege  that  the  Surro- 
gate's Court  has  made  an  order  that  the  legacy  should  be  paid  to 
plaintiff,  or  that  the  plaintiff  has  given  security  required  to  be  given 
to  entitle  him  to  receive  a  legacy  in  a  proceeding  before  the  surro- 
gate, or  that  it  has  not  been  paid  into  Surrogate's  Court.  Wall  v. 
Bulger,  46  Hun,  346.  Such  an  action,  while  pending  and  undeter- 
mined, is  a  bar  to  a  proceeding  in  Surrogate's  Court  to  compel  pay- 
ment of  a  legacy.  Lewis  v.  Moloney,  12  Hun,  207 ;  Pitiman  v. 
Johnson,  35  id,  41 ;  affirmed,  102  N.  Y.  742.  As  to  when  statute 
of  limitations  begins  to  run,  see  Estate  of  Thomas,  8  State  Rep. 
453. 

One  of  two  claimants  to  a  specific  legacy  is  not  bound  by  a  judg- 
ment in  an  action  to  which  he  is  not  a  party,  against  the  executors 
of  the  will,  to  recover  the  same  legacy  for  the  estate  of  the  other 
claimant.  The  executors  do  not,  in  such  an  action,  represent  the 
absent  claimant,  as  they  are  simply  stakeholders  as  to  the  legacy,  and 
the  estate  is  not  increased  or  diminished  by  the  determination  of  the 
controversy  between  the  parties  ;  so  held  where  one  of  the  defend- 
ant's executors  in  the  former  action  was  also  a  co-plaintiff,  being  an 
executor  of  the  will  of  the  deceased  legatee  under  the  latter  will, 
and,  therefore,  the  person  chiefly  interested  in  sustaining  the  judg- 
ment in  favor  of  the  plaintiffs  in  that  action.  Weeks  v.  Weeks,  16 
Abb.  N.  C.  143.  It  is  no  defense  to  an  action,  under  this  section, 
that  the  executor  has  paid  the  legacy  to  another  person.  Weeks  v. 
Ostrander,  52  Super.  Ct.  512.  The  Supreme  Court  has  concurrent 
jurisdiction  with  the  Surrogate's  Court  to  enforce  the  payment  of 
legacies,  and  an  action  for  that  purpose,  while  pending  under  this 
section  and  undetermined,  bars  a  proceeding  for  an  accounting  before 
the  surrogate.  Wall  v.  Bulger,  12  State  Rep.  215 ;  Lewis  v.  Molo- 
ney, 12  Hun,  207. 

§  1820.  The  guardian  ad  litem  of  an  infant,  in  whose  favor  an  action  is  brought, 
as  prescribed  in  the  last  section,  must,  unless  he  is  also  the  general  guardian,  exe- 
cute and  file  with  the  clerk,  before  the  commencement  of  the  action,  a  bond  to 
the  infant,  with  at  least  two  sufficient  sureties,  in  a  penalty  fixed  by  a  judge  of 
the  court,  conditioned  that  the  guardian  will  duly  account  to  the  infant  when  he 
attains  full  age,  or,  in  case  of  his  death,  to  his  personal  representatives,  lor  all 
money  or  property  which  the  guardian  may  receive,  by  reason  of  the  legacy  or  dis- 
tributive share. 

§  1831.  A  final  judgment  against  an  heir  or  devisee  bars  an  action  against  the 
■executor  or  administrator  of  the  decedent,  for  the  same  cause,  and  every  other 
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remedy  to  enforce  payment  thereof  out  of  the  decedent's  property;  unless  an 
execution  against  property,  issued  upon  the  judgment,  has  been  returned  wholly 
or  partly  unsatisfied,  or  sufficient  real  property  to  satisfy  the  judgment  has  not 
descended,  or  been  devised,  to  the  judgment  debtor.  Bat,  if  the  judgment  was 
recovered  for  a  debt  or  legacy,  expressly  charged  upon  the  estate  descended  or 
devised,  the  bar  is  absolute. 

§  1822.  [Amended,  1882.]  Where  an  executor  or  administrator  disputes  or  re- 
jects a  claim  against  the  estate  of  the  decedent,  exhibited  to  him  either  before  or 
after  the  commencement  of  the  publication  of  a  notice  requiring  the  presenta- 
tion of  claims,  as  prescribed  by  law,  unless  the  claim  is  referred,  as  prescribed  by 
law,  the  claimant  must  commence  an  action  for  the  recovery  thereof  against  the 
executor  or  administrator,  within  six  months  after  the  dispute  or  rejection  ;  or, 
if  no  part  of  the  debt  is  then  due,  within  six  months  after  a  part  thereof  becomes 
due ;  in  default  whereof,  he,  and  all  persons  claiming  under  him,  are  forever 
barred  from  maintaining  such  an  action  thereupon,  and  from  every  other  remedy 
to  enforce  payment  thereof  out  of  the  decedent's  property 

The  amendment  made  to  section  eighteen  hundred  and  twenty-two  shall  not 
apply  when  letters  have  been  issued  to  one  or  more  executors  or  administrators 
before  this  act  takes  effect ;  nor  shall  any  amendment,  made  by  this  act,  invali- 
date or  impair  the  effect  of  any  proceedings  heretofore  taken. 

Where  the  creditor  has  presented  his  ciaim,  and  the  same  has  been 
rejected  and  six  months  have  elapsed  without  the  bringing  of  an  action 
to  enforce  the  same,  as  required  by  2  R.  S.  89,  §  38,  this  is  a  defense  not 
only  to  an  action  against  the  personal  representatives  of  the  deceased, 
but  also  to  any  action  brought  to  enforce  the  claim  .against  heirs  at 
law  or  next  of  kin.  It  is  not  a  valid  objection  to  a  notice  of  rejec- 
tion of  a  claim,  that  it  was  signed  by  the  attorney  of  the  personal 
representatives,  where  it  appears  it  was  so  signed  at  their  request 
and  by  their  authority.  It  is  in  such  case  their  act  and  as  effectually 
as  if  signed  by  them.  Selover  v.  Coe,  63  N.  Y.  438.  This  section 
takes  the  place  of  section  38,  supra.  It  was  held  in  Field  v.  Field,  77 
N.  Y.  294,  before  the  Code,  that  claims  against  an  estate  might  be 
presented  at  any  time  after  executors  qualify  and  enter  upon  the  dis- 
charge of  their  duties ;  and  when  in  the  discharge  of  their  duties  they 
examine  and  decide  upon  the  justice  of  a  claim  presented,  although 
no  notice  to  creditors  has  been  published,  the  effect  of  their  decision 
is  the  same  as  though  the  claim  was  presented.  It  does  not  affect  the 
question  ot  costs  whether  claim  is  presented  before  or  after  such  pub- 
lication ;  although  In  re  Haxton,  1  State  Rep.  164,  reversing  33  Hun, 
364,  it  is  said  that  before  the  amendment  of  1882  it  was  held,  tliat  the 
statute  did  not  apply  except  to  claims  presented  after  commencement 
of  publication  by  the  executor  of  the  notice  to  creditors,  citing 
Whitmore  v.  Foose,  1  Den.  159,  and  Tucker  v.  Tucker,  5  N.  Y.  108. 
After  the  commencement  and  before  the  completion  of  the  publi- 
cation of  notice  to  creditors  to  present  a  claim,  plaintiff  presented  a 
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claim,  which  was  rejected.  Held,  that  an  action  brought  more  than 
six  months  after  rejection  was  barred.  Cramer  v.  Bedell,  10  State 
Kep.  817.  See  Comes  v.  Wilkin,  79  N.  Y.  129,  holding  that 
knowledge  on  part  of  executor  of  existence  of  claim  does  not  dis- 
pense with  its  presentation.  The  party  seeking  to  use  the  statute  as 
a  defense  must  show  strict  compliance  with  it.  Magee  v.  Vedder, 
6  Barb.  352.  The  same  rule  is  held  in  Zamiert  v.  Craft,  98  N.  V. 
342,  where  it  is  said  that  if,  after  due  presentment  and  reasonable  op- 
portunity to  examine  a  claim,  it  is  not  disputed,  or  no  offer  of  refer- 
ence is  made,  it  acquires  the  character  of  a  liquidated  claim  against 
the  estate.  In  Soyt  v.  Bonnett,  50  IST.  Y.  538,  good  faith  is  required 
from  the  executor,  and  if  he  desires  to  reject,  it  is  said  his  rejection 
to  set  the  statute  in  operation  must  be  decided,  unequivocal  and 
absolute.  The  Surrogate's  Court  has  jurisdiction  to  determine 
whether  the  demand  of  a  creditor,  claimed  by  an  executor  or  ad- 
ministrator to  be  barred  by  this  section,  has  in  fact  been  disputed 
or  rejected  within  the  meaning  of  that  section.  Estate  of  Lange,  3 
How.  (S.  S.)  162,  citing  Hoyt  v.  Bonnett,  50  IST.  Y.  538  ;  Ruthven 
V.  Patten,  2  Abb.  (N.  S.)  121 ;  Lambert  v.  Graft,  98  N".  Y.  342. 
The  provisions  of  this  section,  as  amended  in  1882,  do  not  apply  in 
favor  of  decedent's  representatives  who  have  omitted  to  publish  the 
notice  required  by  it.  Salomon  v.  Reichel,  4  Dem.  176.  Tiie 
questions  arising  as  to  publication  of  notice  to  creditors,  and  its  effect, 
with  the  statute  as  to  references  of  claims  against  estates  and  what 
constitutes  a  rejection  of  a  claim,  as  well  as  the  procedure  on  such 
reference,  are  fully  treated  in  Fiero  on  Special  Proceedings  at  page 
565,  etc.,  and  the  authorities  are  cited  and  precedents  given. 

Where  publication  of  notice  is  not  shown  it  does  not  aid  the  exec- 
utor. Broderick  v.  Smith,  3  Lans.  26.  If  a  creditor  presents  his 
claim  and  it  is  rejected,  he  must  sue  within  six  months  if  not  re- 
ferred, or  be  barred  ;  or  if  he  fails  to  present  it,  he  may  sue  at  any 
time  before  the  statute  of  limitations  attaches,  but  he  can  have  no 
costs.  Cotter  v.  Quinlan,  2  Dem.  29;  Baggott  v.  Boulger,  2  Duer, 
160 ;  Oreen  v.  Bay,  1  Dem.  45.  An  order  to  present  claims  to 
another  person  than  the  executor  or  administrator  is  not  valid. 
Hardy  Y.  Ames,  47  Barb.  13;  Whitmore  v.  Foose,  1  Den.  159. 
Contingent  claims  may  be  presented.  Hoyt  v.  Bonnett,  50  IS".  Y. 
538  ;  Selover  v.  Coe,  63  id.  438.  Where  a  duly  verified  claim  is  pre- 
sented to  an  executor  or  administrator  he  must  either  admit  or  reject 
it  within  a  reasonable  time  or  he  will  he  presumed  to  have  admitted 
it.      Underwood  v.  Newbwrger,  4  Redf.  499. 
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§  1883.  Real  property,  which  belonged  to  a  decedent,  Is  not  bound  or  in  any 
way  affected  by  a  judgment  against  his  executor  or  administrator,  and  is  not  liable 
to  be  sold  by  virtue  of  an  execution  issued  upon  such  a  judgment,  unless  the 
j  udgmeut  is  expressly  made,  by  its  terms,  a  lien  upon  specific  real  property  therein 
described,  or  expressly  directs  the  sale  thereof. 

An  action  based  upon  a  judgment,  rendered  against  executors  in 
tlieir  representative  capacity,  is  not  maintainable  to  set  aside,  as 
fraudulent  against  creditors,  a  conveyance  of  real  estate  made  by 
decedent.  The  judgment  is  not  a  lien  upon  the  land,  and  so  it  may 
not  be  sold  under  an  execution  issued  thereon.  The  conveyance, 
therefore,  is  no  obstruction  to  any  lien  the  judgment  creditor  has, 
or  to  the  enforcement  of  any  execution  issued  upon  his  judgment. 
It  seems  it  is  the  duty  of  the  executors  in  case  of  such  fraudulent 
conveyance,  where  there  are  not  assets  sufficient  to  pay  the  debts,  to 
retain  the  land  for  the  benefit  of  all  the  fireditors  under  chapter  314, 
Laws  1858,  and  no  one  creditor  can  appropriate  it  for  his  own  bene- 
fit ;  an  executor  can  be  compelled  to  bring  such  an  action  by  the 
surrogate,  and  it  is  no  bar  to  such  relief  that  one  of  the  executors  is 
the  fraudulent  grantee.  LicJitenherg  v.  Her dtf elder,  103  N.  Y.  203. 
A  judgment  recovered  against  executors  does  not  become  a  lien 
upon  the  real  estate  of  their  testator.  It  is  not  even  evidence 
against  the  persons  entitled  thereto,  and  in  no  way  binds  them. 
Piatt  v.  Piatt,  105  N".  Y.  496,  citing  Ferguson  v.  Brooms,  1 
Bradf.  10;  Podge  v.  Thompson,  13  Week.  Dig.  104;  Sharpe  v. 
Freeman,  45  N".  Y.  802  ;  Podge  v.  Stevens,  94  id.  209.  An  execu- 
tion cannot  issue  against  a  decedent's  real  property  on  a  judgment 
against  his  personal  representatives.     James  v.  Beesley,  4  Eedf.  236. 

§  1824.  In  an  action  against  an  executor  or  administrator,  in  his  representative 
capacity,  wherein  the  complaint  demands  judgment  for  a  sum  of  money,  the  ex- 
istence, suflBciency,  or  want  of  assets,  shall  not  be  pleaded  by  either  party;  and 
the  plaintiff's  right  of  recovery  is  not  affected  thereby,  except  with  respect  to  the 
costs  to  be  awarded,  as  prescribed  by  law.  A  j  udgment,  in  such  an  action,  is  not 
evidence  of  assets  in  the  defendant's  hands. 

This  section  is  new,  and  said  by  the  codifiers  to  be  the  key-note 
to  the  reform  proposed  by  them  in  this  class  of  cases.  It  supersedes 
various  statutory  provisions. 

§  1835.  An  execution  shall  not  be  issued,  upon  a  judgment  for  a  sum  of  money, 
against  an  executor  or  administrator,  in  his  representative  capacity,  until  an 
order,  permitting  it  to  be  issued,  has  been  made  by  the  surrogate,  from  whose 
court  the  letters  were  issued.  Such  an  order  must  specify  the  sum  to  be  collected; 
and  the  execution  must  be  indorsed  with  a  direction  to  collect  that  sum. 

An  appeal  from  a  judgment  obtained  against  an  executor  in  his 
representative  capacity,  is  no  bar  to  a  motion  for  leave  to  issue  exe- 
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cution  made  under  this  section,  if  no  undertaking  has  been  given. 

EstaU  of  Morey,  10  State  Rep.  693. 

§  1826.  At  least  six  days'  notice  of  the  application  foT  an  order  specified  in  the 
last  section,  must  be  personally  served  upon  the  executor  or  administrator,  unless 
it  appears  that  service  cannot  be  so  made  with  due  diligence;  in  which  case, 
notice  must  be  given  to  such  persons,  and  in  such  manner,  as  the  surrogate  directs, 
by  an  order  to  show  cause  why  the  application  should  not  be  granted.  Where  it 
appears  that  the  assets,  after  payment  of  all  sums  chargeable  against  them  for 
expenses,  and  for  claims  entitled  to  priority  as  against  the  plaintiff,  are  not,  or 
will  not  be,  sufficient  to  pay  all  the  debts,  legacies,  or  other  claims  of  the  class  to 
which  the  plaintifE's  claim  belongs,  the  sum,  directed  to  be  collected  by  the  exe- 
cution, shall  not  exceed  the  plaintiff's  just  proportion  of  the  assets.  In  that  case, 
cue  or  more  orders  may  be  afterward  made  in  like  manner,  and  one  or  more  exe- 
cutions may  be  afterward  issued,  whenever  it  appears  that  the  sum  directed  to 
be  collected  by  the  first  execution,  is  less  than  the  plaintiff's  just  proportion. 

The  coditiers  say  that  this  completes  the  general  scheme  for  the  re- 
-covery  and  collection  of  debts,  which  they  proposed  in  lieu  of  the 
old  system,  and  that  an  attempt  has  been  made  to  render  the  actual 
issue  of  an  execution  unnecessary  in  a  majority  of  cases.  Petition 
for  leave  to  issue  execution  mnst  be  verified  —  Hatter  of  Howell, 
2  Redf.  299  — and  must  contain  allegation  of  existence  of  assets  ap- 
plicable to  the  judgment.  Meloher  v.  Fisk,  4  Redf.  22.  Where 
sufficient  assets  clearly  appear,  the  surrogate  should  allow  exe- 
cution to  issue.  Smith  v.  Howell,  2  Redf.  325.  It  was  held  in 
flatter  of  Nichols,  4  id.  228,  that  on  inquiry  arising  as  to  amount 
of  assets  in  hands  of  executor,  fees  paid  his  counsel  in  the  action 
could  not  be  deducted  ;  and  a  like  rule  is  held  in  Field  v.  Field,  2 
Redf.  160.  It  was  held,  under  like  provision,  of  Revised  Statutes, 
that  though  the  surrogate  had  power  to  allow  execution  to  issue 
without  an  accounting,  that  such  permission  ought  not  to  be  granted, 
except  some  sort  of  an  accounting  had  been  made  or  satisfactory 
evidence  given  that  there  were  assets  in  the  hands  of  the  executor 
-applicable  to  the  judgment.  It  is  better  practice  to  allege  in  the 
petition  existence  of  assets,  and  if  not  alleged,  the  failure  of  the  ex- 
ecutor to  deny  that  fact  will  not  be  an  admission  of  assets.  Melaher 
V.  Fisk,  i  Redf.  36  ;  Hauselt  v.  Gans,  1  Dem.  36 ;  Peters  v.  Carr, 
2  id.  22.  Personal  representatives  and  parties  in  interest  are  en- 
titled to  notice  of  an  application  to  issue  execution.  Marine  Banh 
of  Chicago  v.  Van  Brunt,  49  N.  Y.  160.  The  creditor  need  not 
ask  for  an  accounting,  where  one  has  been  rendered.  Smith  v. 
Howell,  2  Redf.  325.  An  execution  issued  under  section  2554, 
upon  decree  of  a  Surrogate's  Court,'  does  not  require  leave  of  the 
court.  Peyser  v.  Wevdt.  2  Dem.  221  ;  Joel  v.  Bitterman,  id  242. 
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The  provisions  of  2  E,.  S.  116,  §§  19,  20,  21,  regarding  the  issuing  of 
executions  on  judgments  obtained  against  "any  executor  or  adn.in- 
istrator,  after  a  trial  at  law,"  relate  only  to  cases  where  such  repre- 
sentative has  disputed  the  debt,  and  subjected  the  creditor  to  a 
litigation  ;  no  preference  is  given  to  the  judgment  creditor,  and  exe- 
cution, if  one  is  permitted,  is  to  be  paid  only  in  the  proportion  paid 
to  other  creditors.     Schnidtz  v.  Langhaar,  88  N.  Y.  503. 

It  is  not  an  answer  for  the  representative  to  allege  that  he  has  not 
in  hand  money  to  paj'  the  claim,  for  he  may  have  part  of  it ;  he 
must  state  the  amount  of  assets  of  the  estate,  their  condition,  ex- 
penses and  state  of  the  fund.  Estate  of  Wilson,  3  Law  Bull.  87 ; 
Keyser  v.  Kelly,  4  Kedf.  157.  The  surrogate  cannot  receive  evi- 
dence as  to  the  legality  or  propriety  of  the  judgment.  Freeman  v. 
Nelson,  4  Redf.  374;  Glaoius  v.  Fogel,  id.  516  ;  Keyser  v.  Kelly, 
id.  157.  Motion  papers,  to  set  aside  an  order  granting  leave  to  issue 
an  execution  against  an  executor,  may  be  served  on  the  attorney 
where  the  judgment  creditor  is  a  non-resident.  Matter  of  MoCann, 
4  Kedf.  115.  A  surrogate's  order,  granting  leave  to  issue  execution 
against  executors,  is  a  sufficient  adjudication  of  the  existence  of 
assets.  Matter  of  ClarTc,  2  Abb.  N.  C.  208.  These  provisions  are 
inapplicable  to  a  judgment  in  an  action  originally  commenced  against 
a  decedent.     Thacher  v.  Bancroft,  15  Abb.  243. 

The  requisites  for  issuing  execution  against  estate  of  decedent  on 
judgments  obtained  during  his  life-time  are  as  follows  : 

§  1380.  [Amended,  1885.]  After  the  expiration  of  one  year  from  the  death  of 
a  party,  against  whom  a  final  judgment  for  a  sum  of  money,  or  directing  the  pay- 
ment of  a  sum  of  money,  is  rendered,  the  judgment  may  he  enforced  by  execu- 
tion, against  any  property  upon  which  it  is  a  lien,  with  like  effect  as  if  the  judg- 
ment dehtor  was  still  living.  But  such  an  execution  shall  not  be  issued  unless 
an  order,  granting  leave  to  issue  it,  is  procured  from  the  court,  from  which  the 
execution  is  to  be  issued,  and  a  decree,  to  the  same  effect,  is  procured  from  a 
Surrogate's  Court  of  the  State,  which  has  duly  granted  letters  testamentary  or 
letters  of  administration,  upon  the  estate  of  the  deceased  judgment  debtor. 
Where  the  lien  of  the  judgment  was  created  as  prescribed  in  section  twelve  hun- 
dred and  fifty-one  of  this  act,  neither  the  order  nor  the  decree  can  be  made  until 
the  expiration  of  three  years  after  letters  testamentary  or  letters  of  administration 
have  been  duly  granted  upon  the  estate  of  the  decedent;  and  for  that  purpose 
such  a  lien,  existing  at  the  decedent's  death,  continues  for  three  years  and  six 
months  thereafter,  notwithstanding  the  previous  expiration  of  ten  years  from  the 
filiug  of  the  judgment-roll.  But  where  the  decedent  died  intestate,  and  letters 
of  administration  upon  his  estate  have  not  been  granted  within  three  years  after 
his  death,  by  the  Surrogate  Court  of  the  county  in  which  the  decedent  resided  at 
the  time  of  his  death,  or  if  the  decedent  resided  out  of  the  State  at  the  time  of 
his  death,  and  letters  testamentary  or  letters  of  administration  have  not  been 
granted  within  the  same  time  by  the  Surrogate  Court  of  the  county  in  which  the 
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property  on  whicli  the  judgment  is  a  lien  is  situated,  sucli  court  may  grant  the 
decree  where  it  appears  that  the  decedent  did  not  leave  any  personal  property 
within  the  State  upon  which  to  administer.  In  such  case  the  lien  of  the  judg- 
ment existing  at  the  decedent's  death  continues  for  three  years  and  six  months 
as  aforesaid. 

Order  Granting  Leave  to  Issue  Executions  against  Executor. 

At  a  Surrogate's  Court  held  in  and  for  the  county,  etc. 
{Title  of  ]}roceedinq.) 

An  application  having  been  made  by  Dewitt  Steen  for  leave  to  issue 
execution  upon  a  judgment  rendered  by  the  Supreme  Court,  on  the 
18th  day  of  June,  1885,  for  1354.25,  in  favor  of  said  Dewitt  Hteen, 
against  Ealph  Greene  as  executor  of,  etc.,  of  James  Hermance,  deceased, 
and  due  notice  of  said  application  having  been  given  as  required  by 
laviT  to  said  executor,  and  an  accounting  having  been  had  on  the  part 
of  said  executor,  etc.,  by  which  it  appears  that  the  assets  in  the  hands 
of  said  Ralph  Greene  as  such  executor,  after  payment  of  all  sums 
chargeable  against  the  said  plaintiff  for  claims  entitled  to  priority  as 
against  the  said  plaintiff,  are  sufBcient  to  pay  all  the  debts,  lega- 
cies, and  other  claims  of  the  class  to  which  the  claim  of  the  plaintiff 
under  said  judgment  belongs.  It  is  hereby  ordered  and  directed  that 
an  execution  may  issue  against  the  said  defendant  as  executor,  as 
aforesaid,  upon  said  judgment  for  the  collection  of  the  sum  of  $354.35, 
out  of  the  personal  property  in  his  hands  as  such  executor. 

Oliver  P.  Carpenter, 

Surrogate. 

As  to  the  necessity  for  leave  of  surrogate  and  order  of  court  to 
authorize  issuing  of  execution  against  estate  of  a  decedent  before 
tlie  Code,  see  Marine  Bank  of  Chicago  v.  Van  Brunt,  49  N.  Y. 
160.  The  permission  of  the  surrogate  need  not  precede  the  appli- 
cation to  the  Supreme  Court ;  no  notice  need  be  given  of  the  pre- 
sentation of  the  proposed  petition  to  the  surrogate ;  upon  its  pre- 
sentation, the  surrogate  must  issue  a  citation  to  all  parties  interested, 
unless  they  appear  voluntarily  ;  in  which  case  they  will  be  bound  by 
the  decree,  though  no  citations  be  issued.  Kerr  v.  Kreuder,  28 
Hun,  453.  A  judgment  for  money  on  a  verdict  recorded  against 
decedent  in  his  life-time  is  entitled  to  preference.  Matter  of  Dunn, 
5  Kedf.  27.  No  execution  can  issue  without  leave  of  the  surrogate, 
from  whose  court  letters  were  issued,  and  such  execution  is  of  little 
avail,  as  no  preference  is  given  among  creditors,  and  execution,  if 
permitted,  is  to  be  paid  only  in  the  proportion  paid  to  other  creditors. 
Cooli  V.  Ryan,  29  Hun,  249.  Executions  authorized  by  these  sec- 
tions are  only  such  as  can  be  issued  against  personal  assets,  which 
are  in  the  possession  or  under  the  control  of  the  executors  or  admin- 
istrators, and  have  nO  relation  whatever  to  real  estate.  Lichtenberg 
V.  Her dtf elder,   103  N.  T.  302.     Judgment  against  executors  can 
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only  be  enforced  by  execution  when  allowed  by  the  surrogate.  8ym^ 
Executor,  etc.,  v.  Mayor  of  New  Yorh,  105  N.  Y.  153.  An  appeal 
frotn  a  judgment  granted  against  an  executor  in  his  representative 
capacity  is  no  bar  to  a  motion  for  leave  to  issue  execution.  No  un- 
dertaking having  been  given  on  appeal,  the  matter  is  governed  by 
section  1351.  .Estate  of  Morey,  10  State  Eep.  693.  See  Keyser  v. 
Eelly,  4  Eedf.  15Y. 

It  was  held  before  the  present  Code  that  a  surrogate  had  the  eame 
power  to  direct  execution  on  a  judgment  obtained  against  a  personal 
representative  for  liabilities  incurred  by  him  in  administering  the 
estate,  that  he  had  to  order  such  process  to  issue  on  a  judgment  for 
a  debt  owing  by  deceased,  and  such  a  judgment  had  a  preference. 
Matter  of  Thompson,  41  Barb.  237.  An  order  granting  leave  to 
issue  execution  against  an  executor  cannot  be  reviewed  on  appeal, 
unless  the  appellant  gives  security  for  the  sum  to  be  levied,  with  in- 
terest and  the  costs  of  appeal.  It  seems  the  making  of  such  an  order 
is  in  the  discretion  of  the  surrogate.  Mount  v.  Mitchell,  31  N.  Y. 
356.  In  St.  John  v.  Voorhes,  19  Abb.  53,  it  is  held  that,  if  there 
are  no  assets  on  the  accounting,  the  surrogate  cannot  allow  execution, 
and  to  do  so  is  error.  The  issuing  of  an  execution  against  execu- 
tors, describing  them  in  their  representative  capacity,  is  sufficient  to 
prevent  the  sheriff  from  levying  on  their  individual  property.  Olm- 
stead  V.  Yredenbergh,  10  How.  215.  An  executor,  who  had  exhausted 
the  estate,  was  held  liable  to  pay  a  creditor,  for  a  deficiency  in  fore- 
closure,  his^ro  rata  share.     Glacius  v.  Fogel,  88  N.  Y.  434. 

§  1827.  Where  a  judgment  lias  been  rendered  against  an  executor  or  adminis- 
trator, for  a  legacy  or  distributive  sbare,  tbe  surrogate,  before  granting  an  order 
permitting  an  execution  to  be  issued  thereupon,  may,  and,  in  a  proper  case,  must, 
require  the  applicant  to  iile  in  his  office  an  undertaking  to  the  defendant,  in  such 
a  sum  and  with  such  sureties  as  the  surrogate  directs,  to  the  effect  that  if,  after 
collection  of  any  sum  of  money  by  virtue  of  the  execution,  the  remaining  assets 
are  not  sufficient  to  pay  all  sums  for  which  the  defendant  is  chargeable,  for  ex- 
penses, claims  entitled  to  priority  as  against  the  applicant,  and  the  other  legacies 
or  distributive  shares,  of  the  class  to  wliich  the  applicant's  claim  belongs,  the 
plaintiff  will  refund  to  the  defendant  the  sum  so  collected,  or  such  ratable  part 
thereof,  with  the  other  legatees  or  representatives  of  the  same  class,  as  is  neces- 
sary to  make  up  the  deficiency. 

t;  1828.  An  executor,  administrator,  or  a  person  appointed  by  the  surrogate,  as 
prescribed  in  chapter  eighteenth  of  this  act,  to  dispose  of  the  real  property  of  a  de- 
cedent, is  deemed  a  trustee,  appointed  by  virtue  of  a  statute,  within  the  meaning 
of  that  expression,  as  used  in  section  seven  hundred  and  sixty-six  of  this  act. 

§  1829.  An  execution  may  be  issued,  in  the  name  of  an  executor  or  administra 
tor,  in  his  representative  capacity,  upon  a  judgment  recovered  by  any  person  who 
preceded  him  in  the  administration  of  the  same  estate,  in  any  case  where  it  might 
have  been  issued  in  favor  of  the  original  plaintiff  and  without  a  substitution. 
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Execution  cannot  issue  upon  a  judgment  after  the  death  of  the 
judgment  creditor.  The  remedy  of  the  executor  is  properly  to  be 
brought  by  original  action.  Thurston  v.  King,  1  Abb.  126.  Wliere 
a  plaintiff  dies  after  judgment  there  is  no  party  left  who  can  make 
a  motion  for  leave  to  issue  execution  on  the  judgment;  the  only 
remedy  is  an  action  by  his  legal  representatives.  Wheeler  v.  Dakin, 
12  How.  53Y;  same  rule,  Jay  v.  Mariine,  2  Diier,  654;  Freland 
V.  Litohfield,  8  Bosw.  634.    But  see  the  following  provision  of  Code  : 

§  1376.  \Amended,  1877,  1885.]  Wliere  tlie  party  recovering  a  final  judgment 
has  died,  execution  may  be  issued  at  any  time  within  five  years  after  the  entry  of 
the  judgment,  by  his  personal  representatives,  orby  the  assignee  of  the  judgment, 
if  it  has  been  assigned,  and  the  execution  must  be  indorsed  vfith  the  name  and 
residence  of  the  person  issuing  the  same.  And  where  a  party,  or  one  or  more  of 
several  parties,  against  whom  a  judgment  for  the  recovery  of  possession  of  real 
property  has  been  obtained,  has  died,  an  order  granting  leave  to  issue  and  execute 
such  execution  or  writ  of  possession  may  be  granted  upon  giving  twenty  days' 
notice  to  the  occupants  of  the  lands  so  recovered,  and  to  the  grantees  or  devisees 
of  said  deceased  or,  if  he  died  intestate,  to  the  heirs  at  law  of  said  deceased,  said 
notices  to  be  served  in  the  same  manner  as  a  summons  is  directed  to  be  served 
in  an  action  in  the  Supreme  Court. 

As  to  this  section,  see  Duryea  v.  Botsforcl,  24  Hun,  317;  Pardee 
V.  Tilton,  20  id.  76  ;  Kincaid  v.  Richardson,  25  id.  237  ;  Walker 
V.  Donovan,  6  Daly,  522 ;   Crill  v.  Kornmeyer,  56  How.  276. 

§  1830.  If  an  executor  or  administrator  is  defendant  in  an  action  or  special  pro- 
ceeding, pending  when  his  powers  cease,  the  plaintiff  may,  in  a  proper  case,  pro- 
ceed therein  against  him,  to  charge  him  personally;  but  a  judgment  or  other 
determination,  thereafter  rendered  or  made  against  him,  is  not  of  any  force,  as 
against  the  estate  of  the  decedent  or  a  person  succeeding  to  the  administration 
thereof. 

§  1831.  An  executor  or  administrator  cannot  be  made  personally  liable  to  the 
adverse  party  for  a  debt  or  for  damages  by  reason  of  his  having  made  a  false  alle- 
gation in  pleading. 

§  1832.  In  an  action  or  special  proceeding,  to  which  an  executor  or  administra- 
tor is  a  party,  wherein  the  question  whether  he  has  administered  the  estate  of  the 
decedent,  or  any  part  thereof,  is  in  issue,  or  is  the  subject  of  inquiry,  and  the 
inventory  of  assets  filed  by  him  is  given  in  evidence,  either  party  may  rebut  the 
same  by  proof,  either: 

1.  That  any  property  was  omitted  in  the  inventory,  or  was  not  returned  therein 
at  its  true  value;  or, 

2.  That  any  property  has  perished,  or  has  been  lost,  without  the  fault  of  the 
executor  or  administrator;  or  has  been  fairly  sold  by  him,  at  private  or  public 
sale,  at  a  less  price  than  the  value  so  returned ;  or  that,  since  the  return  of  the 
inventory,  it  has  deteriorated  or  enhanced  in  value. 

§  1838.  In  such  an  action  or  special  proceeding  the  executor  or  administrator 
shall  not  be  charged  with  a  demand  or  right  of  action,  included  in  the  inventory, 
unless  it  appears  that  the  same  has  been  collected,  or  might  have  been  collected 
with  due  diligence. 
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Tlie  diligence  required  by  this  section  is  sneh  as  a  good  business 
man  would  exercise  in  the  management  of  his  own  property  under 
like  circumstances.  An  executor  having  notice  that  there  is  a  debt 
due  the  estate  is  bound  to  active  diligence  for  its  collection  ;  he  may 
not  wait  for  a  request  from  the  distributees.  In  case  the  del;t  is 
lost  through  his  negligence  he  becomes  liable  as  for  a  devastavit. 
Jt  seems  that  if  the  case  is  one  of  such  doubt  that  an  indemnity  is 
proper,  he  must  at  least  ask  for  it ;  at  any  rate  he  takes  the  risk  of 
showing  that  the  debt  was  not  lost  through  his  negligence.  The 
statute  of  limitations  does  not  begin  to  run  in  favor  of  an  executor, 
as  against  a  claim  for  damages  occasioned  by  his  negligence  in  col- 
lecting a  debt  due  the  estate,  from  the  time  of  the  probate  of  the 
will,  but  at  best  only  from  the  time  of  the  loss.  Harrington  v. 
Keteltas,  92  N.  Y.  40. 

§  ]834.  The  last  two  sections  do  not  vary  any  rule  of  evidence,  respecting  any 
proof,  whicli  an  executor  or  administrator  may  novp  make. 

It  seems  that  sections  1832,  1833,  1834,  providing  for  a  rebuttal 
of  the  inventory  of  a  decedent's  assets,  in  "a  special  proceeding  to 
which  the  executor  or  administrator  is  a  party,  wherein  the  question 
whether  he  has  administered  the  estate  "  is  in  issue,  apply  only  to 
cases  where  the  executor  sets  up  what  is  equivalent  to  the  former 
-p\e'<i plene  administravit,  and  not  to  an  accounting  ;  tlie  question  in 
the  latter  case  being,  not  whether  he  has  administered  the  estate, 
but  how  he  has  managed  it.  Thome  v.  Underhill,  1  Dem.  306. 
See  the  provisions  of  §  2741  as  to  allowing  executor  for  property 
perished  or  lost  without  his  fault  and  in  other  cases. 

§  1835.  Where  a  judgment  for  a  sum  of  money  only  is  rendered  against  an  ex- 
ecutor or  administrator,  in  an  action  brought  against  him  in  his  representative 
capacity,  costs  shall  not  be  awarded  against  him  except  as  prescribed  in  the  next 
section. 

§  1836.  Where  it  appears,  in  a  case  specified  in  the  last  section,  that  the  plain- 
tiff's demand  was  presented  within  the  time  limited  by  a  notice,  published  as  pre- 
scribed by  law,  requiring  creditors  to  present  their  claims,  and  that  the  payment 
thereof  was  unreasonably  resisted  or  neglected,  or  that  the  defendant  refused  to 
refer  the  claim,  as  prescribed  by  law,  the  court  may  award  costs  against  the  ex- 
ecutor or  administrator,  to  be  collected  either  out  of  his  individual  property  or 
out  of  the  property  of  the  decedent,  as  the  court  directs,  having  reference  to  the 
facts  which  appeared  upon  the  trial.  Where  the  action  is  brought  in  the  Supreme 
Court,  or  in  a  Superior  City  Court,  the' facts  must  be  certified  by  the  judge  or  referee 
before  whom  the  trial  took  place. 

Ke-enactments  substantially  of  2  R.  S.  90,  §  41. 

When  costs  allowed.  — The  act  in  refeience  to  costs  in  suits  against 

executors  and  administrators  does  not  apply  to  such  as  were  com- 
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menced  against  the  decedent  in  his  life-time.  Lemen  v.  Wood,  16 
How.  285  ;  Tindall  v.  Jones,  19  id.  469  ;  Benedict  v.  Gaffe,  3  Duer, 
,669 ;  Merritt  v.  Thompson,  27  IST.  Y.  225.  In  such  case  plaintiff 
is  entitled  to  recover  costs  against  the  estate.  Mitohell  v.  Mount, 
17  Abb.  213  ;  Lefever  v.  Yan  Veohien,  3  How.  201.  In  an  action 
against  the  representatives  of  a  deceased  joint  debtor  upon  the  in- 
solvency of  the  survivor,  in  which  the  survivor  is  a  co-defendant, 
plaintiff  is  entitled  to  costs.  Yorks  v.  Peck,  9  How.  201.  The 
act  in  relation  to  costs  does  not  apply  to  interlocutory  costs.  Hunt 
V.  Connor,  17  Abb.  466.  In  an  action  against  execiitors  for  services 
rendered  to  them  as  such  they  are  personally  liable  for  costs.  Smith 
V.  Patten,  9  Abb.  (N".  S.)  205.  To  entitle  a  party  to  costs  against 
an  executor,  he  must  bring  himself  strictly  within  the  statute.  Swift 
V.  Pair's  ExW,  12  Wend.  278  ;  Theriot  v.  Prince,  12  How.  451. 
To  lay  a  foundation  for  a  judgment  for  costs  against  executors  the 
claim  presented  and  offered  to  be  referred  must  be  substantially  the 
one  on  which  plaintiff  recovers.  Genet  v.  Binsse,  3  Daly,  239. 
The  fact  that  executors  have  never  advertised  for  creditors  does  not 
entitle  a  creditor  to  recover  costs  against  them.  Van  Vleeck  v.  Bur- 
roughs, 6  Barb.  341  ;  Bullock  v.  Bogardus,  1  Den.  276  ;  Snyder  v. 
Young,  4  How.  217. 

Under  section  317  of  the  old  Code  costs  were  not  recoverable 
against  executors  when  they  were  exempted  therefrom  by  the  Re- 
vised Statutes.  Morgan  v.  Skidmore,  3  Abb.  N.  C.  92,  overruling 
Fish  V.  Orane,  9  Abb.  (N.  S.)  252,  and  Murray  v.  Smith,  9  Bosw. 
689  ;  same  rule,  Keyser  v.  Kelly,  43  Super.  Ct.  22 ;  Howe  v. 
Lloyd,  2  Lans.  335.  In  determining  whether  an  executor  is  liable 
for  costs,  the  court  may  consider  other  circumstances  than  those 
which  appeared  on  the  trial.  Mesereau  v.  Ryers,  12  How.  300. 
Costs  cannot  be  given  against  an  executor  where  the  claim  was  not 
presented  within  the  time  required  by  law  after  publication  of  notice 
to  creditors,  though  it  arose  after  that  period  had  expired.  Bradley 
V.  Burwell,  3  Den.  261.  The  provisions  of  the  Revised  Statutes 
regulating  references  of  disputed  claims  by  executor  have  not  been 
repealed.  Young  v.  Guddy,  23  Hun,  249 ;  appeal  dismissed 
88  N.  Y.  647.  The  refusal  of  an  executor  to  refer  a  disputed  claim 
entitles  the  claimant  to  costs  as  a  matter  of  right,  in  case  he  recovers 
a  judgment.  Poony  v.  Lenmon,  3  Law  Bull.  lOl  ;  Snyder  v. 
Snyder,  26  Hun,  324.  Where  the  demand  is  admitted,  but  there 
are  no  assets,  costs  cannot  be  given  on  a  refusal  to  refer.  Bullock 
V.  Bogardus,  1  Den.  276.     Where  a  claim,  duly  verified,  was  pre- 
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sented  to  an  executor,  and  was  rejected,  accompanied  with  a  refusal 
to  refer,  the  executor  never  liaving  advertised  for  the  presentment 
of  claims  against  the  estate  of  the  testator,  held,  that  the  plaintiff, 
having  recovered  a  verdict,  was  entitled  to  costs.  Brinker  v.  Loomis 
5  State  Eep.  439. 

It  is  entirely  optional  with  the  executors  whether  or  not  to  agree 
to  a  reference,  it  involves  the  question  only  of  delay  and  costs ; 
where  a  demand  exists  in  favor  of  the  estate  against  the  claimant 
exceeding  his  claim,  it  seems  the  proper  course  is  for  the  personal 
representatives  to  bring  an  action,  or  put  the  claimant  to  an  action. 
An  affirmative  judgment  against  the  claimant  cannot  be  rendered 
on  a  reference,  and  it  is  questionable  whether  the  counter-claim  can 
be  divided,  and  the  effect  of  a  judgment  in  favor  of  the  claimant 
if  the  counter-claim  is  withheld  or  withdrawn  is  doubtful.  Mowry 
V.  Feet,  88  N".  Y.  453.  Where  an  order  was  made  imposing  costs- 
upon  the  estate  for  refusal  of  executor  to  refer,  it  was  held  that  the 
question  of  fact  as  to  whether  or  not  there  was  such  a  refusal  was 
for  the  Special  Term,  and  that,  as  the  executor  was  personally  indem- 
nified for  costs,  he  could  not  be  heard  to  complain  of  absence  of 
the  certificate  of  the  judge  or  referee  who  heard  the  case,  as  he  was 
not  injured.  Meltzer  v.  Doll,  91  N.  Y.  365.  Where  a  complaint, 
duly  verified,  was  presented  to  the  executor  and  was  rejected,  accom- 
panied with  a  refusal  to  refer,  the  executor  never  having  advertised 
for  the  presentment  of  claims  against  the  estate  of  the  testator,  heldy 
■  that  the  plaintiff,  having  recovered  a  verdict  in  the  action,  was  en- 
titled to  costs  under  sections  1835  and  1836.  Brinker  v.  Loomis,  5 
State  Rep.  439.  Two  grounds  are  indicated  in  the  section  on  either 
of  which  costs  may  be  allowed.  First,  a  refusal  to  refer  the  claim 
being  disputed.  Second,  an  unreasonable  resistance  or  neglect  of 
payment.  This  must  be  taken  with  the  quahfication,  that  where 
notice  has  been  published,  the  demand  must  have  been  presented 
within  the  time  required  by  law.  This  was  the  settled  law  before 
the  Code  and  has  not  been  changed  under  the  new  Code.  We  think 
it  was  the  legislative  intent  that  where  a  notice  is  published  as  pre- 
scribed, in  order  that  plaintiff  shall  recover  costs  upon  a  judgment 
I'd'  a  sum  of  money,  it  is  requisite  that  he  shall  first  present  his 
demand  within  the  time  limited  by  the  notice.  Third,  that  the 
defendant  shall  unreasonably  resist  or  neglect  payment,  or  refuse  to 
refer  the  claim,  as  required  by  law.  The  first  condition  must 
be  complied  with  and  one  of  the  subsequent  conditions  must  also 
occur  to   entitle  a  plaintiff  to  costs.     Horton  v.  Brown,  29  Hun, 
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654,  distinguishing  and  explaining  Field  v.  Field,  77  N.  Y.  294. 
Same  effect  as  to  old  Code  are  Bullock  v.  Bogardus,  1  Den. 
276  ;  Bradeley  v.  Burwell,  3  id.  262 ;  Russell  v.  Lane,  1  Barb. 
519 ;  Fort  v.  Gooding,  9  id.  371 ;  Buckhout  v.  Runt,  16  How. 
407 ;  Snyder  v.  Young,  4  id.  217 ;  Van  Vleeok  v.  Burroughs, 
6  Barb.  341  ;  Belden  v.  KnowUon,  3  Sandf.  758 ;  Potter  v. 
Etz,  5  Wend.  74 ;  Nicholson  v.  Showerma}i,  6  id.  554 ;  Car- 
hart  y.  Blaisdell,  18  id.  531;  Doan  v.  Bine's  Ex'r,  22  id.  639; 
Knapp  V.  Curtiss,  6  Hill,  386  ;  Gansevoort  v.  Nelson,  id.  389 ; 
Murray  v.  Smith,  9  Bosw.  689  ;  Boyd  v.  Wilkin,  23  How.  137 ; 
Stephenson  v.  Clark,  12  id.  282 ;  same  rule,  Kahnwilder  v.  Smithy 
6  State  Rep.  241 ;  Chesehro  v.  Micks,  66  How.  194.  The  granting 
of  an  extra  allowance  against  executors  depends  upon  the  same  in- 
quiry as  the  question  of  tlie  recovery  of  costs  against  them.  Niblo 
V.  Binsse,  47  Barb.  435.  If  an  executor  unreasonably  refuse  to 
allow  a  claim  directed  to  be  paid  by  his  testatrix,  and  the  whole  claim 
is  finally  allowed,  the  plaintiff  is  entitled  to  costs  and  an  allowance. 
Barling  y.  Halsey,  2  Abb.  IST.  C.  105.  The  refusal,  by  an  execu- 
tor, to  pay  a  claim  largely  in  excess  of  a  bill  previously  rendered,  is 
not  unreasonable  so  as  to  charge  the  estate  with  costs  of  an  unreason- 
able defense.     Harrison  v.  Ayers,  18  Hun,  366. 

In  a  case  where  judgment  was  demanded  for  $60,000  with  inter- 
est and  it  was  materially  reduced  on  the  trial,  and  still  more  on  ap- 
peal to  General  Term,  it  was  held  that  there  was  no  bad  faith  in  the 
defense  and  much  to  justify  the  defense  of  the  action,  and  an  order  • 
granting  costs  to  ]:>laintiff  was  reversed.  Johnson  v.  Myers,  103  N. 
Y.  666.  It  is  not  an  unreasonable  resistance  of  a  claim  which  was 
•barred  by  the  statute  of  limitations  unless  there  had  been  a  payment 
thereon  by  the  deceased,  whose  estate  tiie  executor  represented,  and 
of  which  he  Tiad  no  personal  knowledge,  to  require  the  proof  thereof 
to  be  submitted  to  a  court,  in  an  action  in  which  he  voluntarily  ap- 
peared, in  order  that  no  charge  of  want  of  fidelity  to  the  estate 
could  be  made.  Chesehro  v.  Hicks,  66  How.  194.  "Where  plain- 
tiff's attorneys  pressed  a  claim,  and  defendants  having  had  every 
opportunity  to  refer  before  the  commencement  of  the  action,  they 
not  having  taken  steps  to  secure  a  proposed  reference,  the  plaintiff, 
on  succeeding,  was  held  entitled  to  recover  his  taxable  costs  and  dis- 
bursements. Wilkinson  v.  Littlewood,  67  How.  474.  In  the 
absence  of  evidence  to  show  that  a  claim  is  unreasonably  resisted  or 
neglected,  the  executors  are  not  chargeable  with  costs.  Fredenhurgh 
V.  Biddleconibe,  17  Week.  Dig.  25.  Where  the  controversy  turned 
76 
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on  the  method  of  computing  interest,  held,  an  order  for  costs' and 
disbursements  was  proper.  Ryland  v.  Carpenter,  20  Week.  Dig. 
261.  Where  a  claim  is  reduced  one-third,  no  costs  should  be  allowed 
against  an  executor  either  below  or  on  appeal.  Webster  v.  Nichols, 
21  Week.  Dig.  566.  See,  also,  Daggett  v.  Mead,  11  Abb.  N.  C.  216. 
In  action  against  an  administrator  upon  a  debt  incurred  by  the  intes- 
tate, costs  are  not  a  matter  of  right,  and  a  certificate  therefor  is  required 
-and  should  not  be  granted  where  but  a  small  percentage  of  the  claim 
is  recovered.  Sutton  v.  Newton,  22  Week.  Dig.  140.  The  right  of 
the  court,  under  section  1836,  to  allow  costs  to  plaintiff  in  an  action 
against  executors  or  administrators  upon  a  claim  against  the  estate, 
where  they  have  refused  to  pay  the  claim,  or  any  part  of  it,  is  not 
affected  by  the  fact  that  the  amount  claimed  in  the  account  presented 
was  larger  than  the  amount  claimed  in  the  complaint,  or  that  the 
latter  claim  was  larger  than  the  recovery.  If  it  was  the  same  claim  for 
the  same  services  and  disbursements  the  administrators  were  in  no 
way  misled  or  prejudiced  by  the  amount.  Where  it  appears  that  upon 
presentation  of  the  claim  the  administrators  not  only  refused  to  pay 
but  also  to  refer,  it  is  not  essential  to  show,  to  entitle  plaintiff  to 
costs,  that  after  the  refusal  he  made  an  offer  of  reference  before  the 
commencement  of  the  action.  Carter  v.  Beckwith,  104  N.  T.  236. 
Tiie  question  of  costs  against  executors  and  administrators  is  fully 
considered,  in  respect  to  what  constitutes  an  unreasonable  resistance 
on  their  part  and  as  to  when  costs  will  be  allowed,  in  Fiero  on  Spe- 
•  cial  Proceedings,  chapter  XXV,  at  page  578,  under  reference  of  claims 
against  estates,  where  a  full  citation  of  cases  bearing  on  the  subject 
is  given. 

Order  or  certificate  necessary. —  In  an  action  against  an  executor 
a  referee  has  no  power  to  award  costs  ;  there  must  be  a  special  ap- 
plication to  the  court  showing  the  facts  giving  the  right  to  costs. 
Morgan  v.  Shidmore,  3  Abb.  N.  C.  92 ;  Smith  v.  Randall,  67  Barb. 
377;  Mesereau  -v.  Ryerss,  12  How.  300.  And  costs  cannot  be  in- 
cluded in  a  judgment  without  an  order  of  the  court.  Knappv.  Cur- 
i/'ss,  6  Ilill,  386 ;  Howe  v.  Lloyd,  2  Lans.  335 ;  Fish  v.  Crane,  9 
Abb.  252.  The  certificate  of  the  referee,  before  whom  the  trial  took 
place,  that  defendant,  before  the  commencement  of  the  action,  re- 
«iascd  to  refer  the  claim  under  the  statute,  is  prima  facie  conclusive 
upon  the  court,  and  is  a  fact  proper  to  be  certified  where  a  case  is 
charged  to  have  been  unreasonably  defended ;  additional  facts  to 
those  shown  in  the  certificate  may  appear  by  affidavit,  but,  where 
the  sole  fact  certified  is  the  refusal  to  refer,  the  certificate  ought  to 
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be  conclusive.  As  to  whether  costs  should  be  charged  against  defend- 
ant personally  maj  be  shown  by  affidavit.  Ely  v.  Taylor,  11  State 
Kep.  880.  An  order  for  costs  is  not  necessary  in  an  action  against 
executors  on  a  debt  incurred  by  them.  Smith  v.  Patten,  9  Abb. 
(N.  S.3  205.  If  costs  are  included  without  leave  of  the  court,  they 
will  be  stricken  out  on  motion.  Snyder  v.  Young,  4  How.  217. 
But  a  judgment  will  not  be  set  aside,  when  it  appears  the  right  to 
costs  was  clearly  established,  because  it  was  entered  without  an  order. 
Hees  V.  Nellis,  65  Barb.  440.  Taxing  costs  against  an  executor 
without  an  order  is  an  error  not  waived  by  appeal.  Howe  v.  Lloyd, 
2  Lans.  335.  A  referee  cannot  allow  costs  against  an  executor  to  be 
levied  on  his  property,  or  on  that  of  deceased.  Bailey  v.  Bergen,  2 
Hun,  520;  affirmed,  67  N.  Y.  346.  An  order  denying  a  motion  for 
costs  against  a  trustee  is  appealable.  Slocum  v.  Barry,  38  N.  Y.  46; 
Columbian  Ins.  Co.  v.  Stevens,  87  id.  536.  But  on  a  question  of 
fact — Niblo  v.  Binsse,  31  How.  476  —  costs  cannot  be  allowed 
without  a  certificate.      Wray  v.  Halliday,  3  Law  Bull.  98. 

Oertificate  of  Judge  as  to  Costs,  etc. 
{Title.) 

I,  Alton  B.  Parker,  judge  of  the  Supreme  Court,  before  whom  the 
trial  of  said  action  took  place,  do  hereby  certify  that  this  action  was 
brought  against  George  Hanley,  the  defendant_,  in  his  representative 
capacity  as  executor  of  the  will  of  Chauncey  Hanley,  deceased,  to  re- 
cover a  sum  of  money  only;  and  that  it  appeared  on  such  trial  that 
the  plaintiff's  demand  in  said  action  was  jiresented  to  said  defendant 
before  the  expiration  of  tlie  time  limited  by  the  notice  published  as 
prescribed  by  law,  requiring  creditors  to  present  their  claims,  and  that 
the  payment  thereof  was  unreasonably  resisted  by  the  said  George 
Hanley,  and  that  costs  in  said  action  were  awarded  against  said  de- 
fendant, to  be  collected  out  of  his  individual  property,  by  reason  of 
the  following  facts:  {Here  insert  facts.) 

Dated  July  8,  1887.  A.  B.  Paekee, 

Justice  Supreme  Court. 

Order  for  costs  personally  against  executors  or  administrator. — 
§  3246.  In  an  action,  bronght  by  or  against  an  executor  or  administrator,  in  his 
representative  capacity,  or  the  trustee  of  an  express  trust,  or  a  person  expressly 
authorized  by  statute  to  sue  or  to  be  sued,  costs  must  be  awarded,  as  in  an  action 
by  or  against  a  person,  prosecuting  or  defending  in  his  own  right,  except  as  other- 
wise prescribed  in  sections  1835  and  1836  of  this  act;  but  they  are  exclusively 
chargeable  , upon,  and  collectible  from  the  estate,  fund,  or  person  represented, 
unless  the  court  directs  them  to  be  paid,  by  the  party  personally,  for  mismanage- 
ment or  bad  faith  in  the  prosecution  or  defense  of  the  action. 

An  executor  is  only  personally  hable  for  costs  when  found,  on  due 
proof,  guilty  of  mismanagement  or  bad  faith,  and  an  order  of  the 
court  must  be  obtained  so  charging  him.     Alger  v.  Conger,  17  Hun, 
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45 ;  Lindday  v.  Deafendorf,  43  How.  90  ;  Mari^h  v.  Hussey,  4 
Bosw.  614;  Woodruff  y.  (7oo^,  14  How.  481 ;  Dodge  \.  Crandal, 
30  N.  Y.  294  ;  8locum  v.  Barry,  38  id.  46.  Costs  awarded  to  the 
plaintiff  in  an  action  against  an  executor  are  presumed  to  be  payable 
out  of  the  estate,  not  by  the  defendant  personally  ;  Berwick  v. 
Halsey,  4  Eedf.  18  ;  and  an  order  is  necessary  to  charge  him  per- 
sonally. Lindday  v.  Deafendorf,  43  How.  90 ;  Fish  v.  Crane,  9 
Abb.  (N.  S.)  252.  Executors  and  administrators  in  those  cases  in 
which  they  bring  actions  in  their  representative  character,  which 
they  might  have  brought  in  their  own  name,  and  fail,  are  liable  for 
costs  ;  it  is  only  when  they  necessarily  bring  actions  in  their  repre- 
sentative capacity  that  they  escape  liability  for  costs  on  failing  in  the 
action,  and  even  then  they  may  be  charged  personally  with  costs,  in 
case  of  mismanagement  or  bad  faith.  Holdrige  v.  Scott,  1  Lans» 
303  ;  Bostwich  v.  Brown,  15  Hun,  308  ;  Feig  v.  Wray,  64  How. 
391;  Fox  V.  Fox,  5  Hun,  53.  In  all  causes  of  action,  where  the 
same  arises  against  the  executor  after  the  death  of  the  testator,  the 
claim  is  against  the  executor,  and  costs  must  be  de  honis projpriis. 
Ferrin  v.  Myrich,  41  N.  Y.  322.  Where  an  action  was  brought 
by  trustees  to  enforce  payment  of  a  debt  due  the  cestui  que 
trust,  held,  that,  as  they  acted  in  their  representative  capacity, 
costs  awarded  in  the  complaint  could  not  be  enforced  against 
them  personally  without  an  order  of  the  court.  Slocum  v.  Barry, 
38  N.  Y.  46.  Costs  are  not  allowed  against  executors  or  adminis- 
trators personally,  except  for  wantonly  bringing  suit  or  liability 
arising  by  their  own  act.  Theriot  v.  Prince,  12  How.  451  ;  Acker- 
man  V.  Emott,  4  Barb.  626.  An  executor  or  administrator  is  per- 
sonally liable  for  costs  in  an  action  not  necessarily  prosecuted  in  a 
representative  capacity.  Woodruff  v.  Cook',  14  How.  481 ;  Bedell 
V.  Barnes,  29  Hun,  589 ;  Brockett  v.  Bush,  18  Abb.  337. 

One  who,  as  administrator,  commences  a  suit  does  not  become  per- 
sonally liable  for  costs  by  the  fact  of  his  ceasing  to  be  administrator 
pending  the  action.  Baxter  v.  Davis,  3  Abb.  (N.  S.)  249.  When 
two  persons  sue  as  executors,  one  of  them  cannot  be  charged  with 
costs  on  the  ground  that  he  was  beneficially  interested  in  the  recov- 
ery in  the  right  of  his  wife.  Fi7ily  v.  Jones,  6  Barb.  229.  Where 
an  executor  brings  an  action  in  his  representative  capacity  for  a  claim 
alleged  to  be  due  the  estate,  although  he  is  beneficially  interested  in 
the  recovery,  the  cause  of  action  not  being  divisible,  and  his  duty 
requiring  him  to  pursue  it  in  the  only  way  in  which  it  was  sustain- 
able, if  imsuccessful,  the  costs  are  chargeable  exclusively  on   the 
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estate,  and  he  can  only  be  charged  with  them  personally,  by  order  of 
the  court,  for  mismanagement  or  bad  faith.  Hone  v.  De  Peyster, 
11  State  Eep.  309,  Court  of  Appeals.  Where  a  trustee  has  received 
funds  and  disbursed  them  so  that  he  has  no  funds  in  hand  to 
pay  costs,  the  court  may  allow  a  judgment  to  be  entered  against  him 
personally,  as  it  was  his  duty  to  hold  sufficient  funds.  Butler  v. 
B.  c&  A.  B.  R.  Co.,  24  Hun,  99.  A  claim  was  made  on  adminis- 
.  trators  by  persons  claiming  as  trustees ;  the  papers  in  the  case  did 
not  style  them  trustees.  Held,  they  were  not  personally  liable  for 
costs.  Alger  v.  Conger,  17  Hun,  45;  affirmed,  79  N".  Y.  633. 
Taxing  costs  against  executors  without  an  order  is  not  waived  by 
u,ppeal.  Howe  v.  Lloyd,  2  Lans.  335.  An  order  denying  a  motion 
to  set  aside  an  execution  for  costs  against  plaintiffs,  personally,  is  ap- 
pealable to  General  Term  and  to  the  Court  of  Appeals.  Slocum  v. 
Barry,  34  How.  320.  Costs  in  equity  suits  even  against  executors 
are  in  the  discretion  of  the  court.  Van  Riper  v.  Poppenhausen,  43 
N.  T.  68.  For  the  practice  relating  to  costs  against  executors  and 
administrators,  or  in  their  favor  on  references  under  the  statute,  see 
Fiero  on  Special  Proceedings,  page  678,  etc. 


CHAPTER  XXII. 


ACTION  BY  A  CREDITOR  AGAINST  HIS  DEBTOR,  NEXT  OP  KIN.  LEG- 
ATEE, HEIR  OR  DEVISEE. 

§  1837.  An  action  may  be  maintained,  as  prescribed  in  this  article,  against  the 
surviving  husband  or  wife  of  a  decedent,  and  the  next  of  kin  of  an  intestate,  or 
the  next  of  kin  or  legatees  of  a  testator,  to  recover,  to  the  extent  of  the  assets 
paid  or  distributed  to  them,  for  a  debt  of  the  decedent,  upon  which  an  action 
might  have  been  maintained  against  the  executor  or  administrator.  The  neglect 
of  the  creditor  to  present  his  claim  to  the  executor  or  administrator,  within  the 
time  prescribed  by  law  for  that  purpose,  does  not  impair  his  right  to  maintain 
such  an  action. 

No  action  can  be  brought  against  next  of  kin,  save  where  the  cred- 
itor has  neglected  to  present  his  claim  to  the  personal  representa- 
tives of  the  deceased.  Where  the  creditor  has  presented  his  claim, 
and  the  same  has  been  rejected,  and  six  months  have  elapsed  with- 
out bringing  the  action  as  required  by  the  statute,  this  is  a  defense 
not  only  to  an  action  by  the  personal  representatives  of  the  deceased, 
but,  also,  to  any  action  brought  to  enforce  the  claim  against  heirs  at 
law  or  next  of  kin.     The  fact  that  the  claim  is  of  such  a  nature  that 
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it  could  not  be  enforced  during  the  life-time  of  deceased  does  not 
take  it  out  of  the  operation  of  the  statute.  Selover  v.  6'oe,  63  N.  V.  438. 

§  1838,  An  action,  specified  in  the  last  section,  must  be  brought,  either  jointly 
against  the  surviving  husband  or  wife,  and  all  the  legatees,  or  all  the  next  of  kin, 
as  the  case  may  be,  or,  at  the  plaintiff's  election,  against  one  of  them  only.  But 
where  a  legacy  is  received  by  two  or  more  persons  jointly,  they  are  deemed  one 
legatee,  within  the  meaning  of  each  provision  of  this  article,  relating  to  legatees. 

§  1839.  Where  a  joint  action  is  brought,  as  prescribed  in  the  last  section,  the 
whole  sum,  which  the  plaintiff  is  entitled  to  recover,  must  he  apportioned  among 
the  defendants,  in  proportion  to  the  legacy  or  distributive  share,  as  the  case  may 
be,  received  by  each  of  them;  and  the  final  judgment  must  award,  against  each 
defendant  separately,  the  proportionate  sum  thus  ascertained.  The  costs  of  the 
action,  if  the  plaintiff  is  entitled  to  costs,  must  be  apportioned  in  like  manner; 
except  that  the  expenses  of  serving  the  summons  upon  each  defendant  must  be 
taxed  against  him  only;  and  one  sheriff's  fee,  for  returning  an  execution,  may  be 
taxed  against  each  defendant,  against  whom  any  sum  is  awarded. 

It  is  said  by  the  codifiers  that  "it  must  be  borne  in  mind,  in  de- 
termining what  remedy  the  creditor  ought  to  have,  that  this  action 
always  bears  harshly  upon  the  defendants,  and  it  can  never  be  neces- 
sary, except  as  the  result  of  the  creditor's  own  omission  to  pursue  a 
more  appropriate  remedy.  It  is,  therefore,  more  equitable  that  he 
should  be  required  to  collect  from  each  defendant  a  proportion,  and 
that  if  any  of  the  defendants  are  insolvent  the  loss  should  fall  upon 
him,  than  that  he  should  be  permitted  to  collect  his  entire  demand 
from  one  of  the  next  of  kiu  or  legatees,  or  turn  the  person  thus  se- 
lected to  bear  alone  the  common  burden  over  to  an  action  for  con- 
tribution." 

§  1840.  Where  an  action  is  brought  against  the  surviving  husband  or  wife  only, 
or  against  one  only  of  the  next  of  kin,  or  legatees,  the  sum  which  the  plaintiff  is 
entitled  to  recover,  cannot  exceed  the  sum  which  he  would  have  been  entitled  to 
recover  from  the  same  defendant,  in  an  action  brought,  as  prescribed  in  the  last 
section. 

The  term  "next  of  kin,"  as  used  in  the  section  of  the  Revised 
Statutes  for  which  this  is  substituted,  means  those  to  whom,  under 
the  act  of  distribution,  the  estate  would  pass ;  such  a  remedy  is 
properly  brought  against  infants,  when  the  amount  of  the  estate 
belonging  to  them  has  been  paid  over  to  the  general  guardian,  and 
the  judgment  should  direct  the  itioney  to  be  paid  out  of  the  funds 
in  such  guardian's  hands.  Merchants'  Ins.  Co.  v.  Hinman,  13 
Abb.  110.  That  husband  is  not  next  of  kin  of  the  wife,  under  the 
statute  to  recover  pecuniary  damages  for  her  death,  see  Drake  v. 
Gilmore,  52  K  Y.  389. 

§  1841.  If  the  action  is  brought  against  a  legatee,  or  against  all  the  legatees, 
the  plaintiff  must  show  either: 
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1.  That  no  assets  were  delivered  by  tlie  executor  or  administrator  of  the  dece- 
dent, to  the  surviving  husband  or  wife,  or  next  of  kin ;  or 

3.  That  the  value  of  assets,  so  delivered,  has  been  recovered  by  some  other 
creditor ;  or 

3.  That  those  assets,  after  payment  of  the  expenses  of  administration  and  pre- 
ferred demands,  are  not  sufficient  to  satisfy  the  demand  of  the  plaintiff;  in  which 
case  he  can  recover  only  for  the  deficiency. 

It  was  held  in  Mesereau  v.  Rijerss,  3  N.  Y.  261,  that  the  heir 
and  personal  representatives  could  not  be  joined  in  a  suit  brought 
by  a  creditor  under  the  statute.  The  requisites  necessary  to  an 
action,  as  held  in  that  case,  are  materially  changed,  however,  in  other 
respects  by  these  sections,  and  the  same  remark  appHes  to  Bates  v. 
Genung,  5  Paige,  254;  Wambaugh  v.  Gates,  1\  id.  505  ;  Waring 
V.   Waring,  3  Abb.  246. 

§  1842.  Where  some  of  the  legatees  are  preferred  to  others,  an  action  may  be 
maintained,  as  prescribed  in  the  last  five  sections,  against  one  or  all  of  those  who 
are  equally  preferred  or  equally  deferred,  as  if  the  legatees  of  that  class  were  all 
the  legatees.  But  where  it  is  brought  against  a  preferred  legatee,  or  a  class  of 
preferred  legatees,  the  plaintiff  must  show,  in  addition  to  the  matters  with  re- 
spect to  the  next  of  kin,  required  by  the  provisions  of  the  last  section  the  same 
matters  with  respect  to  each  legatee,  or  class  of  legatees,  to  whom  the  defendant 
or  defendants  are  preferred. 

§  1843.  The  heirs  of  an  intestate,  and  the  heirs  and  devisees  of  a  testator,  are 
respectively  liable  for  the  debts  of  the  decedent,  arising  by  simple  contract,  or  by 
specialty,  to  the  extent  of  the  estate,  interest,  and  right  in  the  real  property, 
■which  descended  to  them  from,  or  was  effectually  devised  to  them  by,  the  dece- 
dent. 

Where  an  action  was  brought  to  recover  a  debt  during  the  life- 
time of  the  debtor,  and  after  his  death  revived  against  his  executors, 
and  subsequently  plaintiff  applied  to  have  the  devisees  made  parties, 
held,  that  the  application  was  properly  denied,  as  if  granted  it  would, 
in  effect,  authorize  the  joinder  of  two  distinct  and  divisible  causes 
of  action.  Greene  v.  Martine,  27  Hun,  246.  But  the  rule  that  an 
action  cannot  be  maintained  against  the  heir  and  executor  does  not 
apply  where  the  creditor  has  established  his  demand  before  the  sur- 
rogate and  the  personal  estate  of  the  deceased  was  concealed  or 
wasted.  Littell  v.  Sayre,  7  Hun,  485.  A  judgment  obtained  against 
the  executor,  though  upon  the  merits,  is  no  evidence  against  the 
heir ;  there  is  no  privity  between  such  parties.  Ferguson  v.  Broome, 
1  Bradf.  10.  The  action  of  the  administrators  in  allowing  certain 
claims  against  the  estate  is  not  conclusive  upon  the  heirs  as  to  the 
real  estate  descended.  Barnes  v.  Hathaway,  66  Barb.  452.  Where 
an  insurance  is  effected  by  the  heirs  after  the  death  of  their  ances- 
tor, it  is,  it   seems,  for  their  benefit  solely,  notwithstanding  the  de- 
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feasible  nature  of  their  estate  in  consequence  of  its  liability  to  sale 
for  payment  of  the  ancestor's  debts.  Herkimer  v.  Rice,  27  IST.  Y. 
163.  This  provision  of  the  Code  under  which  the  liability  of  devisees 
m-ises  does  not  require  that  the  legal  title  to  the  property  shall  have 
passed ;  they  are  liable  where  there  is  an  effectual  devise  of  the  en- 
tire beneficial  estate  in  the  land  and  it  is  accepted.  Armstrong  v. 
MoKelvey,  104  N.  Y.  179.  Heirs  do  not  stand  simply  in  the  posi- 
tion of  the  holder  of  an  equity  of  redemption  who  is  not  responsible 
for  the  mortgage  debt ;  the  heir  who  sells  may  in  some  cases  become 
personally  liable,  and  it  may  be  said  that  he  is  under  some  obligation 
to  the  creditor ;  when,  therefore,  in  performance  of  such  obligation, 
the  heirs  have  provided  for  the  payment  of  these  debts,  it  is  equit- 
able that  the  creditors  should  have  the  benefit  of  the  assignment. 
Pulver  V.  Skinner,  42  Hun,  322.  By  this  section  a  devisee  is  liable 
for  the  testator's  debts  to  the  extent  of  the  property  received  by 
him,  but  beyond  this  he  does  not  become  personally  liable  by  merelj'^ 
accepting  of  the  devise,  or  the  rents  and  profits  thereof,  though  the 
devise  is  charged  with  debts,  unless  the  will  charges  the  devisee 
with  the  duty  of  personally  paying  the  debts,  or  unless  the  devise  is 
upon  the  condition  that  the  devisee  pays  the  debts.  Clift  v.  Moses, 
7  State  Kep.  692,  citing  GronMdte  v.  CronkJiite,  1  T.  &  C.  266; 
Wheeler  Y.  Lester,  1  Bradf.  213,293.  See,  also,  WhitakerY.  Young^ 
2  Cow.  569 ;  Sohemerhom  v.  BarJiydt,  9  Paige,  28. 

§  1844.  But  an  action,  to  enforce  the  liability  declared  in  the  last  section,  can- 
not be  maintained  except  in  one  of  the  following  cases: 

1.  Where  three  years  have  elapsed  since  the  death  of  the  decedent,  and  no  let- 
ters testamentary  or  letters  of  administration  upon  his  estate  have  been  granted 
■within  the  State. 

3.  Where  three  years  have  elapsed  since  letters  testamentary  or  letters  of  ad- 
ministration upon  his  estate  were  granted  within  the  State. 

The  statute  provides  that  no  action  shall  be  brought  upon  it 
within  three  years  after  the  decease  of  the  testator  ;  such  three  years 
do  not  constitute  part  of  the  period  of  limitation,  therefore  a  party 
has  nine  years  from  the  maturitj'  of  his  claim  in  which  to  bring  an 
action.  Mead  v.  Jenkins,  27  Hun,  570,  citing  Wood  v.  Wood,  26 
Barb.  356 ;  Sharpe  v.  Freeman,  45  N.  Y.  802.  In  Wood  v.  Wood, 
26  Barb.  356,  it  was  held  that  the  ten  years'  statute  was  applicable. 
See  White  v.  Kane,  51  Super.  Ct.  295  ;  Hamilton  v.  Smith,  12  State 
Rep.  713.  And  no  suits  can  behrought  against  the  devisees  or  heirs 
at  law  within  three  years  of  the  time  of  granting  letters  testamentary 
or  of  administration.  Selover  v.  Coe,  63  N.  Y.  438  ;  Roe  v.  Swesey, 
10  Barb.  247 ;  Butts  v.  Genung,  5  Paige,  254.     This  objection   is 
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not  waived  by  not  being  pleaded  ;  the  plaintiff  must  show  affirma- 
tively that  he  is  within  the  provisions  of  the  statute  ;  the  objection 
need  not  be  taken  by  demurrer  or  answer,  Tiie  debts  of  a  decedent 
are  not  a  charge  upon  the  heir  until  made  so  by  legal  proceedings. 
Wilson  V.  Wilson,  13  Barb.  252.  The  action  given  by  statute  is 
against  the  propei'ty,  and  the  devisee  cannot  be  charged  personally 
where  the  real  estate  has  not  been  ahened.  Wood  v.  Wood,  26 
Barb.  356.  The  heir  takes  title  absolutely,  subject  to  be  charged 
with  debts  by  the  executor  or  creditor.  Hyde  v.  Tanner,  1  Barb. 
76 ;  Wilson  v.  Wilson,  13  id.  252 ;  Waring  v.  Waring,  3  Abb. 
246.  Lands  aliened  in  good  faith,  before  the  commencement  of  the 
suit,  by  an  heir  or  devisee,  are  not  liable  in  the  hands  of  the  pur- 
chasers for  the  payment  of  such  debt.  Wamhaugh  v.  Gates,  11 
Paige,  505.     See  §  1853.     See,  also.  Wood  v.    Wood,  26  Barb.  356. 

§  1845.  Where  it  appears  tliat,  at  the  time  of  the  commencemeiit  of  such  an 
action,  a  petition,  seasonably  presented  as  prescribed  by  law,  praying  for  a  decree 
to  dispose  of  real  property  of  the  decedent,  for  the  payment  of  his  debts,  was 
pending  in  a  Surrogate's  Court  having  jurisdiction,  the  proceedings  in  the  action, 
subsequent  to  the  complaint,  must  be  stayed  by  the  court  until  the  petition  is 
disposed  of,  unless  the  plaintiff  elects  to  discontinue.  If  a  decree  to  dispose  of 
real  property,  pursuant  to  the  prayer  of  the  petition,  is  granted,  the  action  must 
be  dismissed,  unless  the  plaintiff  has  alleged  in  his  complaint,  or  alleges  in  a 
supplemental  complaint,  that  real  property,  other  than  that  included  in  the  de- 
cree, descended  or  was  devised  to  the  defendants.  If  the  plaiutiflE  elects  to  pro- 
ceed under  such  an  allegation,  he  is  entitled  to  a  preference  in  payment,  oat  of 
the  real  property,  with  respect  to  which  the  allegation  is  made;  but  he  cannot 
share,  as  a  creditor,  in  the  distribution  of  the  money  arising  from  the  disposal  of 
the  real  property  described  in  the  decree;  and  the  judgment  in  the  action  does 
not  charge,  or  in  any  way  affect,  that  property. 

Upon  the  application  of  a  creditor  of  a  decedent  for  an  order 
directing  land  devised  to  be  sold  to  pay  the  debts  of  such  decedent, 
judgment  creditors  of  such  decedent  may  set  up  the  statute  of  limi- 
tations as  a  defense.  The  fact  that  a  judgment  was  recovered 
against  an  executor,  who  was  also  a  devisee,  does  not  avoid  the 
statute.     Raynor  v.  Gordon,  23  How.  264. 

§  1846.  An  action  against  heirs  or  devisees,  brought  as  prescribed  in  the  last 
three  sections,  must  be  brought  jointly  against  all  the  heirs,  to  whom  any  real 
property  descended  from  the  decedent,  or  jointly  against  all  the  devisees,  as  the 
case  may  be. 

Heirs  may  be  jointly  sued  for  a  debt  of  their  ancestor,  but  the 
statute  does  not  make  them  liable  as  joint  debtors.  Kellogg  v. 
Olmsted.  6  How.  487.  All  the  heirs  must  be  joined  as  defendants. 
Mesereau  v.  Eyerss,  3  N.  Y.  261 ;  Butts  v.  Oenung,  5  Paige,  254; 
Schernerhorn  v.  Barhydt,  9  id.  28 ;  Stuart  v.  Kissam,  11  Barb. 
77 
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271 ;  Cassidy  v.  Gassidy,  1  Barb.  Ch.  467.  But  if  one  of  the  heirs 
or  devisees  has  died  without  leaving  any  property,  his  personal 
representatives  need  not  be  made  a  party.  Wamhaugh  v.  Gates,  11 
Paige,  .506.  The  plaintiff  cannot  make  other  creditors  or  persons 
having  liens  upon  the  real  estate  parties;  the  statute  contemplates  an 
action  by  each  creditor  for  himself.    Parsons  v.  Bowne,  7  Paige,  351-. 

§  1847.  In  such  an  action,  tlie  sum,  which  the  plaintiff  is  entitled  to  recover, 
for  damages  and  costs,  must  be  apportioned  among  all  the  defendants,  in  propor- 
tion to  the  value  of  the  real  property  descended  to  each  heir,  or  devised  to  each 
devisee,  as  the  case  may  be,  as  prescribed  in  section  one  thousand  eight  hundred 
and  thirty-nine  of  this  act,  for  a  similar  apportionment  among  legatees  or  next  of 
kin,  in  proportion  to  the  assets  received  by  them.  The  final  judgment  must,  in 
like  manner,  award  against  each  defendant  the  proportionate  sum,  with  which  h& 
is  chargeable. 

§  1848.  Where  the  action  is  brought  against  heirs,  the  plaintiif  must  show,  either: 

1.  That  the  decedent's  assets,  if  any,  within  the  State,  were  not  sufficient  to 
pay  the  plaintiff's  debt,  in  addition  to  the  expenses  of  administration,  and  debts 
of  a  prior  class;   or 

3.  That  the  plaintiff  has  been  unable,  or  will  be  unable,  with  due  diligence, 
to  collect  his  debt,  by  proceedings  in  the  proper  Surogate's  Court,  and  by  action 
against  the  executor  or  administrator,  and  against  the  surviving  husband  or  wife, 
legatees,  and  next  of  kin. 

The  executor's  or  administrator's  account,  as  rendered  to,  and  settled  by,  the 
surrogate,  may  be  used  as  presumptive  evidence  of  any  of  the  facts,  required  to 
be  shown  by  this  section. 

'    The  codifiers  say  as  to  this  section  : 

Section  83  as  amended  by  Laws  1859,  chap.  110,  and  section  36,  consolidated  and 
amended  so  as  to  remove  the  following  obscurities  and  imperfections.  By  the  construction 
put  upon  section  33  of  the  Revised  Statutes,  the  personal  representatives  and  the  heirs  or 
devisees  cannot  be  joined  in  one  action  ;  Mesereau  v.  Myerss,  3  N.  Y.  261 ;  Gere  v.  Clarh, 
6  Hill,  350 ;  even  if  the  same  person  takes  both  real  and  personal  property.  Schemerhorn 
V.  BarJiydt,  9  Paige,  28.  This  restriction  is  based  not  on  any  principle  or  policy,  but  purely 
on  the  language  of  the  statute.  It  is  evident  that  in  many  cases  the  rule  bears  very  hardly 
upon  the  creditor;  for  the  language  of  the  second  clause  of  section  33  of  the  Revised 
Statutes  apparently  requires  him  to  prosecute  to  judgment  and  execution  the  executor  and 
every  one  of  the  legatees  or  next  of  kin,  although  the  personal  estate  may  be  insol- 
vent. Again  it  sometimes  happens  that  there  is  a  doubt  as  to  the  capacity  in  which  a 
beneficiary  takes ;  and  a  mistake  in  that  respect  would,  it  is  supposed,  be  fatal  to  the 
creditor.  See  Wood  v.  Wood,  26  Barb.  356.  To  meet  this  difficulty  effectually,  it  would 
oe  necessary  to  insert  a  new  section  giving  the  court  the  power  to  dispose  of  the  entire 
question  in  one  action.  But  there  are  some  grave  objections  to  a  general  provision  of 
that  description,  and  accordingly  the  original  has  been  amended  in  this  section  by  adding  the 
final  clause  of  subdivision  1,  "  in  addition,"  etc.,  by  inserting  the  words  "  orwill  be  unable 
with  due  diligence  "  in  subdivision  2,  and  by  adding  the  entire  concluding  sentence  of  the- 
section.  See  Malloy  v.  Vanderiilt,  i  Abb.  N.  C.  127.  The  amendment  in  subd.  1.  in 
connection  with  tlie  concluding  sentence,  will  enable  the  creditor  to  maintain  liis  action 
whenever  the  executor's  account  shows  that  the  assets  have  been  improperly  absorbed  for 
other  purposes;  while  the  extension  of  the  second  subdivision  to  a  case  where  the  plaintiff 
can  show  tliat  he  would  have  been  unable  to  collect  his  debt  by  proceediDii;s  against  the 
representatives  of  the  personalty,  will  relieve  him  from  the  necessity  of  suing  them  where 
no  benefit  will  accrue  therefrom.     See  Selover  v.  Coe,  63  N.  Y.  438. 
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A  suit  at  law  against  the  next  of  kin  or  legatees  is  preliminary  to 
a  right  to  proceed  against  the  heirs  if  assets  were  left  by  deceased. 
Roe  V.  Swesey,  10  Barb.  247;  Stewart  v.  Kissam,  11  id.  271.  In 
order  to  maintain  the  action,  it  must  be  shown  that  the  deceased  left 
no  personal  property  within  this  State,  or  that  the  same  was  in- 
sufficient to  pay  the  debt,  or  that  the  debt  could  not  be  collected 
from  the  personal  representatives  of  the  grantor,  or  from  his  next 
of  kin  or  legatees.  Armstrong  v.  Wing,  10  Hun,  520.  In  an  action 
by  a  judgment  creditor  of  a  deceased  person,  to  secure  payment  of 
the  judgment  from  real  estate  which  descended  to  the  heirs  at  law, 
it  is  sufficient  to  allege  and  prove  that  the  personal  assets  of  the  de- 
ceased were  not  sufficient  to  pay  and  discharge  the  debt,  and  it  is 
not  necessary  to  show  the  inability  of  the  creditor  to  collect  the 
same,  by  proceedings  at  law  or  before  the  surrogate,  from  the  per- 
sonal representative,  next  of  kin,  or  legatees  of  the  deceased. 
Blossom  V.  Hatfield,  24  Hun,  275,  following  Selover  v.  Coe,  63  N". 
T.  438;  distinguishing  10  Hun,  ^20,  supra,  and  citing  Roe  v.  Swe- 
zey,  10  Barb.  247;  Gere  v.  ClarTc,  6  Hill,  350;  Butts  v.  Oenung, 
5  Paige,  254 ;  Wither  v.  Collier,  3  Barb.  Ch.  427 ;  Wambaugh  v. 
Gates,  11  Paige,  505,  and  Mersereau  v.  Ryerss,  3  N.  T.  261.  The 
latter  case  holds  that  the  heir  and  personal  representatives  cannot  be 
joined  in  an  action  of  this  character.  It  is  held  in  Selover  v.  Coey 
63  N.  T.  438,  that  the  heirs  or  next  of  kin  of  a  deceased  person  can 
only  be  made  liable  for  his  contracts,  or  upon  his  debts,  in  manner 
prescribed  by  statute,  and  it  must  appear  that  the  deceased  left  no 
personal  estate  in  the  State  out  of  which  the  debt  could  be  collected, 
or  that  the  personal  assets  have  been  applied  toward  the  payment  of 
the  obligation.  The  complaint  should  allege  the  special  facts  on 
which  defendant's  liability  depends.  Butts  y.  Genung,  5  Paige,  254; 
Gere  v.  ClarK  6  Hill,  350. 

§  1849.  Wliere  the  action  is  brouglit  against  devisees,  the  plaintiff  must  show, 
in  addition  to  the  matters  specified  in  the  last  section,  either  that  the  real  prop- 
erty of  the  decedent,  which  descended  to  his  heirs,  was  not  sufficient  to  pay  the 
plaintiflE's  debt,  or  that  the  plaintiff  h^s  been  unable,  or  will  be  unable,  with  due 
diligence,  to  collect  his  debt  by  an  action  against  the  heirs. 

§  1850.  Where  the  assets,  applicable  to  the  plaintiH's  debt,  were  sufficient  to 

•  pay  a  part  thereof,  or  a  part  thereof  has  been  collected  from  the  executor  or  ad- 

•  ministrator,  or  from  the  surviving  husband  or  wife,  next  of  kin,  or  legatees,  the 
plaintifi  can  recover  only  for  the  residue,  remaining  unpaid  or  uncollected;  and 
if  the  action  is  against  devisees,  he  can  recover  only  for  the  residue,  which  tlie 
real  estate  descended,  or  the  amount  of  his  recovery  against  the  heirs,  is  insaffic- 
ient  to  discharge. 

§  1851.  The  complaint  must  describe,  with  common  certainty,  the  real  prop- 
erty descended  or  devised  to  the  defendant;  and  must  specify  its  value. 
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§  1853.  If  it  appears  that  any  of  the  real  property,  which  descended  or  was 
devised  to  a  defendant,  had  not  been  aliened  by  him  at  the  time  of  the  commence- 
ment of  the  action,  the  final  judgment  must  direct,  that  the  debt  of  the  plaintiff, 
or  the  proportion  thereof  which  he  is  entitled  to  recover  against  that  defendant, 
be  collected  out  of  that  real  property.  Such  a  judgment  is  preferred,  as  a  lien 
upon  that  property,  to  a  judgment  obtained  against  the  defendant,  for  his  indi- 
vidual debt  or  demand. 

Where  legacies  are  made  a  charge  upon  property  devised,  a  pur- 
chaser is  held  to  take  with  notice  of  such  specific  lien,  and  it  is  his 
duty  to  see  that  the  lien  is  discharged,  but  when  no  provision  is 
made  for  the  payment  thereof,  the  purchaser  can,  after  the  expira- 
tion of  the  three  years,  take  the  estate  free  and  discharged  there- 
from. Jewett  V.  KeenhoUs,  16  Barb.  193  ;  Waring  v.  Waring,  3 
Abb.  246 ;  Hyde  v.  Tanner,  1  Barb.  75 ;  Smith  v.  Soper,  32  Hun, 
46.  A  judgment  against  the  heir  or  devisee  will  be  preferred  as  a 
lien  upon  the  land  so  descended  or  devised  to  the  defendant,  to  a 
judgment  debt,  although  it  will  not  affect  the  title  of  a  purchaser  in 
good  faith,  and  for  value,  acquired  before  notice  of  pendency  of  the 
action  is  filed  or  final  judgment  entered.  Hamilton  v.  Smith,  12 
State  Eep.  713. 

§  1853.  But  a  judgment,  rendered  as  prescribed  in  the  last  section,  does  not  bind, 
and  the  execution  thereupon  cannot  in  any  way  affect,  the  title  of  a  purchaser,  in 
good  faith  and  for  value,,  acquired  before  a  notice  of  the  pendency  of  the  action 
is  filed,  or  final  judgment  is  entered,  and  the  judgment-roll  filed. 

§  1854.  If  it  appears  that,  before  the  commencement  of  the  action,  or  afterward 
and  before  the  filing  of  a  notice  of  the  pendency  of  the  action,  the  defendant 
aliened  the  real  property  descended  or  devised  to  him,  or  any  part  thereof,  the 
plaintifi  may,  at  his  election,  take  a  final  j  udgment  against  him  for  the  value  of 
the  property  so  aliened,  or  so  much  thereof  as  may  be  necessary,  as  in  an  action 
for  the  defendant's  own  debt. 

A  suit  against  a  decedent's  personal  representatives  upon  a  contract, 
made  with  such  representatives,  cannot  be  joined  with  an  action  un- 
der the  statute  against  the  heirs  to  cliarge  his  lands.  In  an  action  by 
a  creditor  of  a  deceased  person  to  charge  his  heirs,  they  must  be 
sued  jointly  ;  but  under  no  circumstances  are  they  hable  for  debts 
incurred  by  the  executors.  Ilayward  v.  McDonald,  7  Civ.  Pro. 
R.  100.  Although  a  defendant  in  an  action  to  charge  the  heir  is 
entitled  to  protection  under  section  1853,  yet  if  the  complaint  alleges 
him  to  be  a  purchaser  with  notice  of  plaintiff's  claiiTi,  it  cannot  be 
presumed,  on  demurrer,  that  the  land  devised  to  him  cannot  be  sold 
to  satisfy  plaintiff's  claim.  Hauselt  v.  Fine,  3  State  Rep.  191. 
Lands  aliened  in  good  faith  by  a  devisee  or  heir  at  law  before  the 
commencement  of  a  suit  against  him  for  the  recovery  of  a  debt  due 
from  the  testator  or  intestate,  are  not  liable  for  the  payment  of  such 
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debt.  Wamhaugh  v.  Gates,  11  Paige,  505.  It  is  said  by  the  codi- 
fiers  that  section  1853  is  remodeled  in  accordance  with  the  construc- 
tion given  to  the  Revised  Statutes  in  Waring  v.  Waring,  3  Abb.  246. 
See,  also,  Hyde  v.  Tanner,  1  Earb.  75.  And  that  the  rule  to  be  de- 
duced from  these  cases  is,  that  the  good  faith  of  which  the  statute 
speaks  is  that  of  the  purchaser,  and  not  of  the  heir  or  devisee. 

§  1855.  Where  tlie  surviving  liusband  or  wife,  next  of  kin,  legatees,  heirs,  or 
devisees,  are  liable  for  demands  against  the  decedent,  as  prescribed  in  this  article, 
they  must  give  preference  in  the  payment  thereof,  and  they  are  so  liable  therefor, 
in  the  order  prescribed  by  law,  for  the  payment  of  debts  by  an  executor  or  admin- 
istrator. Preference  of  payment  cannot  be  given  to  a  demand,  over  another  of 
the  same  class,  except  vfhere  a  similar  preference  by  an  executor  or  administrator 
is  allowed  by  law.  The  commencement  of  an  action,  under  any  provision  of  this 
article,  does  not  entitle  the  plaiutii5:'s  demand  to  preference  over  another  of  the 
same  class,  except  as  otherwise  specially  prescribed  by  law. 

§  1856.  Where  it  appears,  in  an  action  brought  as  prescribed  in  this  article,  that 
there  are  unsatisfied  demands  against  the  decedent's  estate,  of  a  class  prior  to  that 
of  the  plaintiff's  demand,  the  defendant  is  entitled  to  judgment,  if  the  value  of 
the  property,  which  was  received,  devised,  or  inherited,  as  the  case  maybe,  by  the 
(dass  to  which  he  belongs,  does  not  exceed  the  amount  of  the  valid  demands  of  a 
prior  class.  If  it  exceeds  the  amount  of  those  demands,  the  judgment  against 
the  defendant  cannot  exceed  such  a  proportion  of  the  plaintiff's  demand,  as  the 
total  amount  of  the  valid  demands  of  his  class  bears  to  the  excess. 

§  1857.  Where  a  defendant,  or  a  person  belonging  to  his  class,  has  paid  a  de- 
maud  against  the  decedent's  estate,  of  a  class  prior  to  that  of  the  plaintiff's  de- 
mand, or  has  paid  a  demand  of  the  same  class,  the  amount  of  the  demand  so  paid 
must  be  estimated,  in  ascertaining  the  amount  to  be  recovered,  as  if  it  was  out- 
standing and  unpaid. 

§  1858.  An  action  against  heirs  or  devisees,  brought  as  prescribed  in  this  arti- 
cle, is  not  delayed,  nor  is  the  remedy  of  the  plaintiff  suspended,  by  reason  of  the 
infancy  of  any  of  the  parties;  except  that  an  execution  shall  not  be  issued  against 
an  infant  heir  or  devisee,  until  the  expiration  of  one  year  after  final  judgment  is 
rendered,  and  the  judgment-roll  filed. 

§  1859.  This  article  does  not  affect  the  liability  of  an  heir  or  devisee,  for  a 
debt  of  a  testator,  where  the  will  expressly  charges  the  debt  exclusively  upon  the 
real  property  descended  or  devised,  or  makes  it  payable  exclusively  by  the  heir  or 
devisee,  or  out  of  the  real  propert.y  descended  or  devised,  before  resorting  to  the 
personal  property,  or  to  any  other  real  property  descended  or  devised. 

§  1860.  Where  a  person,  who  takes  real  property  of  a  decedent  by  devise,  and 
also  by  descent;  or  who  takes  personal  property  as  next  of  kin,  and  also  as  legatee; 
or  who  takes  both  real  and  personal  property  in  either  capacity;  or  who  is  execu- 
tor or  administrator,  and  also  takes  in  either  of  the  before-mentioned  capacities; 
would  be  liable,  in  one  capacity,  for  a  demand  against  the  decedent,  after  the  ex- 
haustion of  the  remedy  against  him  in  another  capacity;  the  plaintiff,  in  any  ac- 
tion to  charge  him,  which  can  be  maintained,  without  joining  with  him  any  other 
person,  except  a  person  whose  liability  is  in  all  respects  the  same,  may  recover 
any  sum,  for  which  he  is  liable,  although  the  remedy  against  him  in  another  ca- 
pacity was  not  exhausted.  But  this  section  does  not  increase  the  sum,  which  the 
plaintiff  is  entitled  to  recover  against  him,  in  the  capacity  in  which  he  is  actually 
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liable;  nor  does  it  cliarge  a  defendant  individually,  wlio  is  liable  only  in  a  repre- 
sentative capacity. 

It  was  held  under  the  Ee vised  Statutes  before  the  enactment  of 
this  section,  which  is  new,  that  it  made  no  difference;  that  the  same 
persons  were  entitled  to  the  whole  estate,  real  or  personal ;  that  the 
creditor  was,  in  all  cases,  required  to  first  seek  satisfaction  from  the 
personal  property. 


CHAPTER    XXI  I  I. 

ACTION  TO  ESTABLISH  OR  IMPEACH  A  WILL. 

§  1861.  An  action  to  procure  a  judgment,  establishing  a  will,  may  be  main- 
tained, by  any  person  interested  in  tbe  establisliment  thereof,  in  either  of  the 
following  cases: 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has  been  executed,  in 
such  a  manner  and  under  such  circumstances,  that  it  might,  under  the  laws  of 
the  State,  be  admitted  to  probate  in  a  Surrogate's  Court;  but  the  original  will  is 
in  another  State  or  country,  under  such  circumstances  that  it  cannot  be  obtained 
for  that  purpose;  or  has  been  lost  or  destroyed,  by  accident  or  design,  before  it 
was  duly  proved,  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  property,  made  by  a  person,  who  resided  without 
the  State,  at  the  time  of  the  execution  thereof,  or  at  the  time  of  his  death,  has 
been  duly  executed,  according  to  the  laws  of  the  State  or  country  in  which  it  was 
executed,  or  in  which  the  testator  resided  at  the  time  of  his  death,  and  the  case 
is  not  one,  where  the  will  can  be  admitted  to  probate  in  a  Surrogate's  Court,  under 
the  laws  of  the  State. 

This  section  is  in  the  main  a  re-enactment  of  some  of  the  sec- 
tions of  title  1,  chapter  6,  part  2,  K.  S.  A  Surrogate's  Court  has 
jurisdiction  to  entertain  proceedings  for  the  probate  of  a  will,  which 
is  not  produced  before  the  surrogate  for  the  reason  that  it  is  in  pos- 
session of  a  foreign  court,  which  will  not  suffer  it  to  be  i-emoved 
from  its  files.  The  fact  that  the  Code  confers  upon  the  Supreme 
Court  jurisdiction  over  the  probate  of  a  will  "  which  is  in  another 
State  or  country  under  such  circumstances  that  it  cannot  be  ob- 
tained" for  the  purpose  of  being  admitted  in  a  Surrogate's  Court, 
does  not  deprive  the  Surrogate's  Court  of  jurisdiction.  EstaU  of 
Delajjlaine,  12  Civ.  Eep.  35,  ibllowing  Russell  v.  Hartt,  87  N.  Y. 
19.  Where  the  complaint  alleged  that  the  testator  signed,  pub- 
lished, delivered  and  executed  his  will  and  codicil  in  Spain  before  a 
notary  and  three  witnesses,  and  that  such  will  and  codicil  had  been 
duly  recorded  by  the  notary  and  published  in  his  register,  and  that 
they  remained  on  file  in  the  archives  of  his  office,  from  which  they 
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could  not  be  removed  for  any  purpose  whatever,  and  the  copies  of 
the  "will  and  codicil,  annexed  to  the  complaint,  showed  that  each  of 
these  instruments  was  subscribed  by  the  testator,  the  witnesses  and 
the  notary,  the  complaint  was  held  to  state  a  cause  of  action.  An 
averment  that  deceased  was  an  inhabitant  of  and  domiciled  in  this 
State,  but  temporarily  residing  in  Spain  at  the  time  of  the  execution 
of  the  will,  are  sufficient.  Younger  v.  Duffie,  28  Hun,  242 ;  affirmed, 
94  N.  Y.  535.  Where  circumstances  exist,  by  reason  of  which  the 
will  could  not  be  admitted  to  probate  in  a  Surrogate's  Court,  the 
Code  expressly  provides  that  an  action  may  be  maintained  for  the 
purpose  of  establishing  it.  Russell  v.  Hartt,  13  Week.  Dig.  309 ; 
S.  C,  87  ISr.  Y.  19  ;  Caulfield  v.  Sullivan,  85  id.  153. 

§  1863.  If,  in  sucli  an  action,  the  facts  necessary  to  establisli  the  validity  of  the 
will,  as  prescribed  in  the  last  section,  are  satisfactorily  proved,  iinal  judgment 
must  be  rendered,  establishing  the  will  accordingly.  But  where  the  will  of  a 
person,  who  was  a  resident  of  the  State  at  the  time  of  his  death,  is  established  as 
prescribed  in  the  last  section,  the  judgment  establishing  it  does  not  affect  the 
construction  or  validity  of  any  provision  contained  therein;  and  such  a  question 
arising  with  respect  to  any  provision,  must  be  determined  in  the  same  action,  or 
in  another  action  or  a  special  proceeding,  as  the  case  requires,  as  if  the  will  was 
executed  within  the  State. 

§  1863.  Where  the  parties  to  the  action,  who  have  appeared  or  have  been  duly 
summoned,  include  all  the  persons,  who  would  be  necessary  parties  to  a  special 
proceeding,  in  a  Surrogate's  Court,  for  the  probate  of  the  same  will  and  the  grant 
of  letters  thereupon,  if  the  circumstances  were  such  that  it  could  have  been 
proved  in  a  Surrogate's  Court ;  the  final  judgment,  rendered  as  prescribed  in  the 
last  section,  must  direct,  that  an  exemplified  copy  thereof  be  transmitted  to  the 
surrogate  having  jurisdiction,  and  be  recorded  in  his  office;  and  that  letters  tes- 
tamentary, or  letters  of  administration  with  the  will  annexed,  be  issued  there- 
upon from  his  court,  in  the  same  manner,  and  with  like  effect,  as  upon  a  will 
duly  proved  in  that  court. 

§  1864.  A  copy  of  the  will  so  established,  or,  if  it  is  lost  or  destroyed,  the  sub- 
stance thereof,  must  be  incorporated  into  a  final  judgment,  rendered  as  prescribed 
in  the  last  section  ;  and  the  surrogate  must  record  the  same,  and  issue  letters 
thereupon,  as  directed  in  the  judgment. 

§  1863.  But  the  plaintiii  is  not  entitled  to  a  judgment,  establishing  a  lost  or  de- 
stroyed will,  as  prescribed  in  this  article,  unless  the  will  was  in  existence,  at  the 
time  of  the  testator's  death,  or  was  fraudulently  destroyed  in  his  life-time;  and 
its  provisions  are  clearly  and  distinctly  proved  by  at  least  two  credible  witnesses, 
a  correct  copy  or  draft  being  equivalent  to  one  witness. 

To  establish  a  lost  or  destroyed  will,  its  execution  and  validity 
must  be  shown,  its  contents  by  two  witnesses  at  the  time  of  death  of 
testator,  and  its  subsequent  loss.  Grant  v.  Gr'ant,  1  Sandf.  Ch.  235. 
In  Everitt  v.  Everitt,  41  Barb.  385,  the  practice  and  rules  of  evi- 
dence, upon  a  proceeding  to  establish  a  lost  will,  are  discussed,  and 
rules  laid  down  as  to  what  will  be  deemed  sufficient  proof  of  the 
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execution  and  provisions  of  the  will.  The  case  is  one  of  secondary 
evidence  exclnsivelj.  Proof  will  be  received  to  supply  the  imper- 
fection of  memory  of  the  subscribing  witnesses.  In  a  proceeding 
instituted  in  a  Surrogate's  Court  to  establish  a  lost  will,  it  appeared  a 
will  had  been  duly  executed  and  pubhshed  by  the  testatrix,  and  that 
she  had  taken  the  same  in  her  own  custody,  and  it  did  not  appear 
that  it  was  seen  by  any  other  person  prior  to  her  death.  On  tlie 
trial,  evidence  of  declarations  of  testatrix,  made  from  time  to  time  up 
to  a  short  time  previous  to  her  death,  to  the  effect  th<tt  she  had  made 
a  will  and  that  by  it  she  gave  her  property  to  her  granddaughter,  held 
competent.  Matter  of  Marsh,  45  Hun,  107.  It  could  not  have 
been  proved  as  a  lost  or  destroyed  will  unless  shown  to  have  )een 
in  existence  at  the  time  the  testatrix  died,  or  to  have  been  fraudu- 
lently destroyed  in  her  life-time.  Id.,  citing  Betts  v.  Jackson,  6 
Wend.  173;  Idley  v.  Bowen,  11  id'.  230;  Knapp  v.  Knapp,  10  N. 
Y.  276.  Where  a  will  has  been  lost  or  destroyed  under  circum- 
stances showing  it  has  not  been  lost  or  destroyed  with  the  knowledge 
or  consent  of  testator,  the  fact  of  its  legal  existence  at  the  death  of 
testator  may  be  shown  by  circumstances.  Where  it  is  proved  that 
the  will,  at  the  time  of  its  execution,  was  placed  by  the  testator  in 
the  hands  of  a  custodian  to  keep  ;  who  testifies  that  he  took  charge 
of  the  same  and  locked  it  up  in  a  trunk,  and  supposed  it  was  there 
at  the  time  of  the  testator's  death,  but  on  search  it  could  not  be 
found,  the  evidence  of  its  legal  existence  is  sufficient.  If,  under 
such  circumstances,  the  will  was  not  in  existence  at  the  death  of  the 
testator,  it  becomes  evident  that  it  was  fraudulently  destroyed  or  lost 
during  the  life-time  of  the  testator,  in  which  case  it  was  his  last  will 
and  testament.  Schultz  v.  Schultz,  35  N.  Y.  653.  A  will,  destroyed 
by  a  testator  under  undue  influence,  and  in  belief  of  a  fraudulent 
statement,  is  fraudulently  destroyed,  within  the  statute.  Voorhees  v. 
Voorhees,  39  N.  Y.  463.  A  destruction  of  a  will  by  a  testator's 
direction  and  in  his  presence  is  not  fraudulent.  Tirnon  v.  Claffy, 
45  Barb.  438.  Where  a  will  is  destroyed  without  te.-tator's  consent 
or  knowledge  and  in  his  life-time  it  is  fraudulent.  Early  v.  Early, 
5  ReJf.  376.  If  the  will  appeal's  to  have  been  in  existence  at 
testator's  death,  its  loss  is  material  to  be  proved.  MoNally  v.  Brown, 
5  Redf.  372.  The  witnesses  must  be  required  to  testify,  at  least,  to 
the  substance  of  the  will ;  Id.;  but  the  spirit  of  the  law  is  complied 
with  M-hen  proof  is  made,  as  required,  of  the  provisions  which  affect 
the  disposition  of  testator's  property.  Early  v.  Early,  supra.  It 
is  said  that  the  proof  required  only  relates  to  the  action  provided 
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for  by  the  statute,  and  does  not  apply  to  an  action  for  partition. 
Harris  v.  Harris,  26  N.  Y.  433.  If  the  two  witnesses  differ  mate- 
rially as  to  the  beneficiary  or  amount  of  bequests,  the  will  cannot  be 
established  on  their  testimony.  Sheridan  v.  Houghton,  6  Abb.  N. 
C.  234. 

§  1866.  The  validity,  construction  or  effect,  under  the  laws  of  the  State,  of  a 
testamentary  disposition  of  real  property  situated  within  the  State,  or  of  an  inter- 
est in  such  property,  which  would  descend  to  the  heir  of  an  intestate,  may  be  de- 
termined, in  an  action  brought  for  that  purpose,  in  like  manner  as  the  validity  of 
a  deed,  purporting  to  convey  land,  may  be  determined.  The  judgment  in  such 
an  action  may  perpetually  enjoin  any  party,  from  setting  up  or  from  impeaching 
the  devise,  or  otherwise  making  any  claim  in  contravention  to  the  determination 
of  the  court,  as  justice  requires.  But  this  section  does  not  apply  to  a  case  where 
the  question  in  controversy  is  determined  by  the  decree  of  a  Surrogate's  Court, 
duly  rendered  upon  allegations  for  that  purpose,  as  prescribed  in  article  first  of 
title  third  of  chapter  eighteenth  of  this  act,  where  the  plaintiff  was  duly  cited, 
in  the  special  proceeding  in  the  Surrogate's  Court,  before  the  commencement  of 
the  action. 

The  complaint  in  an  action  for  the  construction  of  a  will  alleged 
the  death  of  the  testator  and  admission  of  the  will  to  probate,  that 
the  plaintiff,  son  of  testator,  and  his  wife,  the  defendant,  were  the 
only  next  of  kin  and  heirs  at  law.  Plaintiff,  at  time  of  death  of 
testator,  was  a  minor,  but  at  time  of  commencement  of  this  action 
was  of  full  age.  Plaintiff  and  defendant  were  in  possession  of  tlie 
real  estate  and  proceeds  of  personal ;  the  terms  c>f  the  will  were 
neither  plain  or  simple ;  the  testator  sought  to  devise  his  real  estate, 
or  some  interest  therein,  to  other  persons  than  his  heir  at  law,  and  if 
such  provisions  were  valid,  it  would  deprive  the  heir  of  an  estate 
therein  which  would  have  descended  to  him  if  testator  had  died  in- 
testate; AeM,  that  the  court  had  jurisdiction  under  this  section  to 
interpret  the  will,  on  application  of  the  heir  at  law,  and  adjudge 
whether  any  of  the  devises  were  void  and  the  nature  and  character 
of  the  interests  devised.  Adams  v.  Becker,  13  State  Rep.  42,  dis- 
tinguishing Hovey  v.  Purdy,  10  id.  90,  holding  that  an  action  for 
construction  of  a  will  cannot  be  maintained  by  a  legatee  or  devisee, 
and  citing  as  in  point,  Jones  v.  Jones,  1  How.  310 ;  Marvin  v. 
Marvin,  11  Abb.  (JiT.  S.)  102 ;  DeBussierre  v.  Holladay,  55  How. 
220 ;  Wead  v.  Gantwell,  36  Hun,  528.  The  later  authorities  hold- 
ing that  an  action  for  construction  cannot  be  maintained  by  a  lega- 
tee or  devisee  are  Wager  v.  Wager,  89  N.  T.  161 ;  Weed  v.  Weed, 
94  id.  243.  Chapter  316,  Laws  of  1879,  relative  to  disputed  wills, 
is  repealed  by  implication  by  sections  1866,  1867.  Under  section 
1866  there  must  be  some  color  of  a  question  for  construction  before 
78 
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a  court  can  be  called  upon  to  construe  a  devise  in  a  will.  The  testa- 
mentary disposition  of  real  property,  or  of  an  interest  therein,  the 
validity,  construction  or  effect  of  which  may  be  construed  under 
section  1866,  and  where  its  invalidity  is  sought  to  be  determined, 
must  be  a  disposition  of  some  interest  in  real  estate  which  may  pos- 
sibly be  enjoyed  in  actual  possession,  if  the  invalidity  of  such  dispo- 
sition be  decreed  during  the  life-time  of  the  person  who  seeks  the 
aid  of  the  court  in  construing  the  devise.  Wead  v.  Cantweli,  13 
State  Eep.  613.  In  Drake  v.  Drake,  41  Hun,  366,  the  same  cases 
are  cited  as  in  13  State  Eep.  42,  supra,  as  is  also  Tiers  v.  Tiers,  98 
N.  Y.  568,  to  the  proposition  that  the  court  has  jurisdiction  in  such 
cases  even  without  the  statute.  In  an  action  under  this  section  the 
defeated  party  is  not  entitled  of  course  to  a  new  trial  as  in  ejectment. 
Marvin  v.  Marvin,  11  Abb.  (K  S.)  102.  The  devisee  of  a  life  es- 
tate has  a  right  to  bring  an  action  for  the  construction  of  a  will. 
Jones  V.  Jones,  1  How.  (IST.  S.)  510.  The  decree  of  a  surrogate,  ad- 
mitting a  will  to  probate,  cannot  be  questioned  in  an  action  to  con- 
strue a  will,  upon  the  ground  that  the  decedent  was  not  a  resident  of 
the  county  of  the  surrogate  when  he  died.  Woodward  v.  James, 
16  Abb.  IST.  C.  246. 

§  1867.  Tlie  provisions  of  this  article  apply  as  well  to  wills  made  before,  as  to 
those  made  after,  this  article  takes  effect. 


CHAPTER    XXIV. 

GENERAL  AND  MISCELLANEOUS  PROVISIONS  RELATING  TO  ESTATES. 

§  1868.  A  child,  born  after  the  making  of  a  will,  who  is  entitled  to  succeed  to 
a  part  of  the  real  or  personal  property  of  the  testator,  or  a  subscribing  witness  to 
a  will,  who  is  entitled  to  succeed  to  a  share  of  such  property,  may  maintain  an 
action  against  the  legatees  or  devisees,  as  the  case  requires,  to  recover  his  share 
of  the  property;  and  be  is  subject  to  the  same  liabilities,  and  has  the  same  rights, 
and  is  entitled  to  the  same  remedies,  to  compel  a  distribution  or  partition  of  the 
property,  or  a  contribution  from  other  persons  interested  in  the  estate,  or  to  gain 
possession  of  the  property,  as  any  other  person  who  is  so  entitled  to  succeed. 

Where  a  testator,  whose  will  authorized  his  executor  to  sell  all  his 
real  and  personal  estate  and  dispose  of  the  proceeds,  after  the  mak- 
ing thereof,  had  a  child  born,  and  thereafter  died  leaving  said  child 
his  only  heir  at  law  and  "  unprovided  for  by  any  settlement,  and 
neither  provided  for  nor  mentioned  in  any  way  in  his  wiU,"  held^ 
that  under  the  statute  the  whole  real  estate  descended  to  the  child 
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the  same  as  if  the  father  had  died  intestate ;  that  he  did  not  take 
under  the  will  or  subject  to  any  of  its  provisions,  and  that  where  tlie 
executor  sold  the  real  estate,  the  remedy  of  the  child  was  not  con- 
fined to  a  pursuit  of  the  proceeds  of  the  sale,  but  that  she  could 
msiintain  ejectment  to  recover  the  property.  Smith  v.  Robertson, 
89  N.  Y.  555. 

§  1869.  Where  tlie  estate  of  a  decedent  has  been  brought  under  the  jurisdiction 
of  the  Supreme  Court,  or  of  a  Superior  City  Court,  by  an  action  for  partition  or  dis- 
tribution, or  for  the  construction  or  establishment  of  a  will,  the  court  may,  upon 
the  death  of  the  sole  surviving  executor,  appoint  a  receiver  of  the  estate,  pending 
the  action,  upon  such  terms  and  conditions,  and  upon  such  notice  to  the  parties 
interested,  as  the  court  directs,  and  upon  such  security,  if  any,  as  to  the  court 
seems  proper.  For  the  purpose  of  carrying  into  efEect  the  judgment  and  orders 
of  the  court,  in  relation  to  the  estate,  a  receiver  so  appointed  is  the  successor  in 
interest  of  the  surviving  executor;  and  has,  subject  to  the  direction  of  the  court, 
the  like  power  as  an  administrator  with  the  will  annexed. 

§  1870.  The  term,  "next  of  kin,''  as  used  in  this  title,  includes  all  those  en- 
titled, under  the  provisions  of  law  relating  to  the  distribution  of  personal  prop- 
erty, to  share  in  the  unbequeathed  assets  of  a  decedent,  after  payment  of  debts 
and  expenses,  other  than  a  surviving  husband  or  wife. 

This  section  is  the  same  in  substance  as  the  provisions  of  subdi- 
vision 12,  section  2514. 


CHAPTER   XXV. 


JUDGMENT  CREDITOR'S  ACTION. 


§  3343.  Subd.  14.  A  "judgment  creditor's  action  "'  is  an  action  brought  as  pre- 
scribed in  article  first  of  title  fourth  of  chapter  sixteenth  of  this  act,  or  any  other 
action,  brought  by  a  judgment  creditor  to  aid  the  collection  of  a  judgment  for  a 
sum  of  money,  or  directing  the  payment  of  a  sum  of  money. 

Chapter  15  is  evidently  intended  instead  of   chapter  16  in  the 

above  section.     The  codifiers'  note  to  the  sections  treated  in  this 

chapter  is  as  follows : 

"The  provisions  of  the  Revised  Statutes  did  not  supersede  the  ancient  jurisdiction  of 
the  Court  of  Chancery  to  aid  judgment  creditors,  which  extended  to  many  cases  not  em- 
braced in  those  provisions.  Consequently  no  attempt  has  been  made  in  this  article  to  de- 
fine by  statute  the  cases  in  which  actions  of  that  character  may  be  maintained,  or  to  regu- 
late the  proceedings  peculiar  to  them.  Various  sections  of  this  act  preserve,  in  the 
absence  of  positive  abrogation,  the  ancient  equitable  jurisdiction  of  the  courts ;  and  the 
former  mode  of  exercising  it  when  there  are  no  statutory  directions  to  the  contrary.     *    * 

*  This  article,  therefore,  contains  only  the  provisions  of  the  Revised  Statutes  relating 
to  creditor's  bills  adapted  to  the  modern  practice  with  a  few  additional  provisions  chiefly 
intended  to  render  the  statute  more  definite,  and  to  harmonize  the  proceedings  thereunder 
with  the  special  nroceedings  in  aid  of  an  execution  regulated  by  chapter  17,  title  12,  post:' 
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Proceedings  by  way  of  creditor's  bill  as  now  regulated  by  our  law 
and  practice  are  generally  of  two  kiuds ;  the  first,  where  it  is  alleged 
that  the  debtor  has  equitable  assets  which  cannot  be  reached  by  an 
execution.  In  such  case  an  execution  must  be  issued  upon  the 
judgment,  for  the  purpose  of  making  the  amount  from  the  property 
of  the  debtor  liable  to  execution  if  such  can  be  found,  and  retuined 
unsatisfied  if  none  can  be  found.  This  is  a  necessary  preliminary. 
All  the  cases  agree  that  no  such  bill  can  be  sustained  until  the 
remedy  at  law  has  been  exhausted  by  the  return  of  ah  execution 
unsatisfiedy  The  second  class  is  based  upon  the  allegation  that  the 
debtor  possesses  property  which  in  its  nature  is  liable  to  seizure  and 
sale  upon  execution,  but  that,  by  fraudulent  incumbrances  upon  the 
same,  execution  cannot  be  enforced.  The  aid  of  the  Court  of 
Chancery  is,  therefore,  invoked  to  remoxe  the  incumbrances,  that 
the  process  of  the  law  may  be  effectually  enforced.  In  such  case  it 
is  indispensable  that  the  execution  should  have  been  issued,  but  not 
that  it  should  have  been  returned.  Its  return  would  be  fatal  to  the 
relief  sought.  Mechanics  and  Trader^  Bank  of  Jersey  City  v. 
Dakin,  51  N.  Y.  519,  Commission  of  Appeals,  1873.  The  state- 
ment that  in  the  class  of  cases  named,  where  execution  is  outstand- 
ing, it  would  be  fatal  to  the  relief  asked,  to  have  it  returned,  is 
criticised  in  Royer  Wheel  Go.  v.  Fielding,  31  Hun,  274 ;  which 
case  is,  however,  reversed,  10 1  N.  T.  504. 

It  seems  the  only  classes  of  cases  in  which  a  creditor's  bill  can  be 
sustained  are  two ;  first,  after  the  return  of  an  execution  wholly  un- 
satisfied; second,  while  execution  is  outstanding  in  aid  of  it  to 
remove  obstructions.  Bowe  v.  Arnold,  31  Hun,  256,  citing  Ballon 
V.  Jones,  13  id.  629 ;  Thurber  v.  Blanch,  50  IST.  Y.  80 ;  Fox  v. 
Moyer,  54  id.  125;  Adsit  v.  Butler,  87  id.  585.  Judgment 
creditors,  in  pursuing  their  remedy  against  lands  alleged  to  have 
been  fraudulently  conveyed,  have  their  choice  of  three  several  pro- 
ceedings. They  may  sell  the  premises  by  execution  on  the  judg- 
ment, and  leave  the  purchaser,  after  his  title  shall  have  become 
perfect  by  a  deed  from  the  sheriff,  to  contest  the  validity  of  tlie 
defendant's  title  in  an  action  of  ejectment ;  or,  secondly,  they  may 
issue  their  execution  and  bring  their  action  to  remove  the  fraudulent 
obstruction,  and  await  the  result  of  the  action  before  selling  the 
property ;  or,  thirdly,  they  have  the  right,  upon  the  return  of  an 
execution  unsatisfied,  to  bring  an  action  in  the  nature  of  a  credit- 
or's bill  to  have  the  conveyance  of  defendant  alleged  fraudulent  as 
against  their  judgment,  and  the  lands  sold  by  a  receiver,  or  other 
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officer  of  the  court,  and  the  proceeds  apph'ed  to  the  satisfaction  of 
the  judgment,  as  equitable  interest  and  things  in  nature  of  a  judg- 
ment debtor  are  reached  and  apphed  to  the  satisfaction  of  judgments 
against  them.  Erickson  v.  Quinn,  15  Abb.  (N.  S.)  166,  Court  of 
Appeals,  1872,  citing  Chautauqua  County  Bank  v.  White,  6  N. 
Y.  236.  It  is  said  in  Bergen  v.  Carman,  79  id.  153,  that  it  is 
well  settled  that  where  a  debtor  has  made  a  fraudulent  conveyance 
of  his  real  estate,  a  subsequent  judgment  creditor  may  proceed  to 
sell  under  his  execution,  and  the  purchaser  will  have  the  right  to 
impeach  the  conveyance  in  an  action  at  law  to  recover  the  premises. 
He  may,  but  he  is  not  bound  to  file  a  bill  to  set  aside  the  convey- 
ance, and  the  cases  of  Lamont  v.  Cheshire,  65  N.  Y.  30,  and  Boches 
V.  Lansing,  74  id.  437,  are  said  not  to  be  in  conflict  with  that 
position  ;  the  latter  case  holds  that  it  is  only  where  an  instrument  on 
its  face  purports  to  convey  title  paramount  to  that  of  the  party 
seeking  relief  that  an  action  will  lie  to  set  aside  such  instrument. 

The  Court  of  Chancery  has  power,  under  a  bill  filed  by  a  judg- 
ment creditor  for  the  purpose  of  setting  aside  a  fraudulent  convey- 
ance of  the  debtor's  land,  to  direct  a  conveyance,  and  order  the  lands 
sold  by  a  receiver.  The  provisions  of  the  Kevised  Statutes  apply 
only  to  creditor's  bills,  so  called,  where  the  only  claim  is  relief,  that 
the  remedy  at  law  is  exhausted,  and  they  leave  untouched  the 
equity  powers  of  the  Court  of  Chancery  in  reference  to  fraudulent 
conveyances.  Chautauqua  County  Bank  v.  White,  6  N.  Y.  236 ; 
S.  C,  19  id.  369. 

But  in  Adsit  v.  Butler,  87  N.  Y.  585,  it  is  held  that  even  in 
such  a  case,  in  accordance  with  the  uniform  practice  of  the  Court  of 
Chancery,  the  plaintifE  must  establish  that  an  execution  has  been 
issued  on  the  judgment  and  returned  unsatisfied,  or  that  it  is  still 
outstanding.  There  are  two  sorts  of  creditors'  bills  known  to  our 
jurisdiction,  the  one  the  statutory  bill  in  aid  of  the  creditor  who  has 
exhausted  his  remedy  at  law,  the  other  not  depending  upon  the 
statute,  brought  for  the  administration  of  assets  to  reach  property 
fraudulently  disposed  of,  held  in  trust,  etc.  Conro  v.  Port  Henry 
Iron  Co.,  12  Barb.  58. 

Actions  on  equitable  grounds  outside  the  statute.  —  It  is  a  very 
familiar  head  of  equity  jurisdiction  to  set  aside,  at  the  suit  of  the 
judgment  creditor,  conveyances  by  the  debtor,  which  have  been  in- 
terposed to  defraud  such  creditor,  and  which,  if  allowed  to  stand, 
would  embarrass  his  remedy.  Hendricks  v.  Robinson,  2  Johns.  Ch. 
283  ;  McCullough  v.  Colby,  5  Bosw.  477;  North  Am.  Fire  Ins.  Co. 
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V.  Oraham,  5  Sandf.  197 ;  Edmeston  v.  Hyde,  1  Paige,  637.  A 
judgment  creditor,  having  no  title  or  specific  lien,  may  maintain  an 
action  to  compel  the  cancellation  of  prior  judgments,  which  are 
apparent  liens  upon  the  lands  of  his  debtor,  but  which  he  alleges  to 
have  been  paid,  and  tHs  without  alleging  any  collusion  on  the  part 
of  the  debtor  to  keep  the  judgments  on  foot  to  defraud  his  creditors. 
It  is  unnecessary  to  maintain  such  an  action  that  the  creditor  should 
have  issued  execution  to  the  county  in  which  the  lands  lie.  It  is 
sufficient  that  an  execution  has  been  returned  unsatisfied  in  the 
county  where  the  debtor  resides,  and  that  his  judgment  is  a  lien  on 
the  land.  Shaw  v.  Dwight,  27  N.  Y.  244.  It  was  held  in  Gleason 
V.  Oage,  7  Paige,  121,  citing  Hadden  v.  Spader,  20  Johns.  554, 
that  the  creditor,  after  the  remedy  against  the  tangible  property  of 
the  debtor  had  been  exhausted  by  the  return  of  an  execution  unsat- 
isfied, might  come  into  chancery  for  the  purpose  of  obtaining  a  dis- 
covery and  payment  out  of  the  property  of  the  debtor,  which  could 
not  otherwise  be  reached,  and  that  it  was  the  duty  of  the  court  to 
extend  the  remedy  to  every  case  coming  within  the  spirit  and  intent 
of  the  statutory  provision.  A  creditor  seeking  aid  as  to  real  prop- 
erty must  have  a  judgment  at  the  time  of  filing  the  bill.  Wiggins 
V.  Armstrong,  2  Johns.  Ch.  144 ;  Brinlcerhoff  v.  Brown,  4  id.  671 ; 
Williams  v.  Brown,  id.  682 ;  Moran  v.  Dawes,  ,Hopk.  Ch.  365 ; 
Lawton  v.  Levy,  2  Edw.  197.  There  must  be  fraud  in  a  conveyance 
to  authorize  a  bill  in  aid  of  an  execution.  McCaffrey  v.  HicTcey,  66 
Barb.  489. 

A  creditor  may  maintain  an  action  without  an  execution  against 
an  administrator  of  a  judgment  debtor  to  set  aside  a  fraudulent 
conveyance,  but  he  obtains  no  preference.  Everingham  v.  Yander- 
UU,  12  Hun,'  75;  Malloy  y.  Vanderbilt,  4  Abb.  N.  C.  127.  A 
creditor  need  not  show  an  execution  returned  unsatisfied  in  an  action, 
to  remove  an  obstruction  to  an  execution,  but  he  must  show  the 
necessity  for  asking  the  aid  of  a  court  of  equity.  Payne  v.  Shel- 
don, 63  Barb.  169.  One  who  has  issued  execution  may  maintain 
suit  to  set  aside  an  assignment  of  real  and  personal  property.  Par- 
shall  V.  Tillou,  13  How.  7;  Bishop  v.  Halsey,  3  Abb.  400.  It  is 
only  after  the  creditor  has  exhausted  all  the  means  in  his  power  at  law 
tliat  he  is  entitled  to  invoke  the  aid  of  a  court  of  equity  to  discover 
and  apply  the  debtor's  property  to  his  claim.  In  cases  of  pure  trust, 
however,  the  parties  may  resort,  in  the  first  instance,  to  a  court  ofj 
equity.     Shane  v.  Waring,  9  Week.  Dig.  117. 

Where  a  chattel  mortgage  clause,  in  a  lease  which  is  void  because 
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nov  filed,  is  used  as  an  obstruction  to  an  execution  the  creditor  may 
maintain  an  action  against  the  parties  to  such  lease  to  remove  the  ob- 
struction in  aid  of  his  execution.  To  entitle  a  party  to  the  aid  of 
the  court,  in  removing  a  fraudulent  obstruction  to  an  execution,  the 
piaintiii  must  show  a  lien  on  the  property  by  his  judgment.  Mc- 
Elwain  v.  Willis,  9  Wend.  548 ;  Parshall  v.  Tillou,  13  How.  7 ; 
Crippen  v.  Hudson,  13  N.  Y.  161  ;  Reubens  v.  Joel,  id.  488.  This 
remedy  cannot  be  had  by  a  simple  contract  creditor.  Bownes  v. 
Weld,  3  Daly,  253;  Bayaridv.  Fellows,  28  Barb.  451 ;  Cropsey  v. 
McKinley,  30  id.  47 ;  Dunlevy  v.  Tallmadge,  82  N.  Y.  457.  To 
establish  a  judgment  debtor's  lien  on  real  estate  of  the  debtor  no  ex- 
ecution is  necessary.  Royer  Wheel  Co.  v.  Fielding,  61  How. 
437.  This  seems  to  have  been  reversed.  See  31  Hun,  274 ;  101 
N".  Y.  504.  See,  also,  opinion  in  Lichtenberg  v.  Tlerdtf elder,  07 
How.  198.  A  creditor  who  by  docketing  a  lien  has  obtained  a  lien 
which  gives  him  a  right  to  enforce  liis  judgment  against  the  prop- 
erty on  which  the  lien  exists,  may  pursue  his  remedy  under  such 
lien,  if  he  have  an  outstanding  execution,  to  remove  obstacles  and 
the  enforcement  of  his  execution.  Adsit  v.  Butler,  87  JST.  Y.  585  ; 
Sullivan  v.  Miller,  106  id.  636.  A  creditor's  action,  to  set  aside  a 
conveyance  as  fraudulent,  is  not  maintainable  upon  proof  merely 
that  such  conveyance  was  made  without  consideration,  and  while  the 
indebtedness  to  plaintiff  existed,  but  the  fraudulent  intent  must  be 
established,  as  matter  of  fact,  either  directly  or  by  necessary  inference. 
Emmerich  v.  Mefferan,  53  Super  Ct.  98,  citing  Cole  v.  lyler,  65 
ISr.  Y.  73;  Fox  v.  Mover,  54  id.  125.  To  entitle  the  plaintiff  to 
maintain  the  action,  it  is  essential  he  should  show  himself  a  judg- 
ment creditor  and  that  the  conveyances  challenged  as  fraudulent 
were  so  in  fact  and  stood  in  the  way  of  his  judgment.  The  produc- 
tion of  a  judgment  is  conclusive  evidence  of  the  plaintiff's  character 
as  a  creditor.  Carpenter  v.  Osborn,  102  N.  Y.  552.  As  to  the  right 
of  an  attaching  creditor  see  Bates  v.  PlonsTcy,  28  Hun,  112. 

§  1871.  Where  an  execution,  against  the  property  of  a  judgment  debtor,  issued 
out  of  a  court  of  record,  as  prescribed  in  the  next  section,  has  been  returned 
wholly  or  partly  unsatisfied,  the  judgment  creditor  may  maintain  an  action 
against  the  judgment  debtor,  and  any  other  person,  to  compel  the  discovery  of 
any  thing  in  action,  or  other  property  belonging  to  the  judgment  debtor,  and  of 
any  money,  thing  in  action,  or  other  property  due  to  him,  or  held  in  trust  for 
him;  to  prevent  the  transfer  thereof,  or  the  payment  or  delivery  thereof,  to  him, 
or  to  any  other  person;  and  to  procure  satisfaction  of  the  plaintiff's  demand,  as 
prescribed  in  the  next  section  but  one.  Where  the  execution  was  issued  as  pre- 
scribed in  section  one  thousand  nine  hundred  and  thirty-four  of  this  act,  and  a 
defendant  not  summoned  in  the  original  action  is  made  a  defendant  in  an  action 
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brought  under  this  section,  personal  property,  owned  by  him  jointly  with  the 
defendants  summoned  or  with  any  of  them,  may  be  applied  to  the  satisfaction  of 
the  plaintiff's  demand  as  prescribed  in  this  article. 

Who  may  inaintain  action.  —  A  simple  contract  creditor  cannot 
maintain  an  action  to  set  aside  as  fraudulent  a  conveyance  made  by 
his  debtor,  and  where  more  than  ten  years  have  elapsed,  since  the 
docketing  of  the  judgment,  a  new  lien  upon  the  land  must  have 
been  acquired,  by  the  levy  of  an  execution  thereon,  to  enable  a  judg- 
ment creditor  to  maintain  the  action.  Evans  v.  Hill,  14  Hun,  4(54. 
The  debt  must  be  ascertained  by  judgment,  even  though  the  debtor 
died  insolvent.  Barnett  v.  Gould,  27  Hun,  366 ;  Allen  v.  Thurston, 
63  N.  Y.  622;  Estes  v.  Wilcox,  67  id.  264.  A  creditor  cannot 
have  a  transfer  set  aside  as  fraudulent,  unless  he  has  a  judgment. 
Bishop  V.  Halsey,  3  Abb.  400 ;  Cropsey  v.  McKinney,  30  Barb. 
47 ;  Schnitzer  v.  Cohen,  7  Hun,  665 ;  Reubens  v.  Joel,  13  N.  Y. 
488;  JSr.  Y.  Ice  Co.  v.  JV.  W.  Ins.  Co.,  23  id.  357;  Dunlevy  v. 
Tallmadge,  32  id.  457 ;  Conner  v.  Weher,  5  Week.  Dig.  457.  A 
creditor  cannot  attack  a  transfer  as  fraudulent  until  he  has  recov- 
ered a  judgment  and  issued  execution.  Geery  v.  Geery,  63  N.  Y- 
252 ;  Lichtenberg  t.  Herdtfelter,  5  Civ.  Pro.  E.  426;  Adsit  v. 
Butler,  87  K  Y.  585. 

If  there  is  no  judgment,  the  bill  to  set  aside  a  fraudulent  convey- 
ance cannot  be  maintained.  Bank  of  Rochester  v.  Emerson,  10 
Paige,  115.  But  it  is  not  necessary  that  the  judgment  should  exist 
prior  to  the  alleged  fraudulent  transfer.  National  Bank  of  Ron- 
dout  V.  Dreyfus,  14 "Week.  Dig.  160.  But  the  necessity  for  docket- 
ing cannot  be  dispensed  with  by  an  averment  that  the  defendant 
has  no  real  estate.  YoungsY. Morrison,  10  Paige,  325.  An  action 
in  the  nature  of  a  creditor's  suit  cannot  be  maintained  by  a  creditor 
of  an  extinct  corporation,  to  reacli  funds  of  the  corporation,  without 
a  valid  judgment  and  execution,  or  without  first  exhausting  his 
remedy  against  the  corporation.  Sturges  v.  Vanderiilt,  73  N.  Y. 
384.  But  if  a  corporation  has  been  dissolved,  creditors  may  sue  a 
stockholder  without  a  judgment  against  the  corporation.  JHetsel  v. 
Tannehill  Ins.  Co.,  4  Abb.  N.  C.  40. 

In  order  to  authorize  a  creditor  of  a  firm  to  maintain  an  action 
against  it,  to  recover  money  orchoses  in  action  transferred  to  him  by 
tlie  firm,  a  judgment  must  first  have  been  obtained  against  the  firm, 
and  execution  returned  unsatisfied.  Bell  v.  Merrifield,  28  Hun, 
219.  Any  creditor  of  an  insolvent  limited  partnership  may,  with- 
out judgment  or  execution,  maintain  an  action  to  restrain  the  part- 
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Tiers  from  disposing  of  the  property  contrary  to  law  and  for  a 
receiver.  Whitcomb  v.  B'owler,  7  Abb.  IST.  C.  295.  A  firm  creditor 
with  a  judgment  against  one  partner,  on  a  guaranty  of  the  firm 
debt,  cannot  maintain  a  creditor's  suit  till  be  has  a  judgment  against 
tbe  other  partner.  Leioishon  v.  Drew,  15  Hun,  467.  A  creditor, 
by  attaching  property  in  the  debtor's  possession,  acquires  such  a  spe- 
cific lien  that  he  is  entitled,  like  a  judgment  creditor,  to  impeach  the 
corporate  title  of  a  fraudulent  mortgagee.  Frost  v.  Mott,  34  N".  Y.253. 

§  677.  The  plaintiff,  by  leave  of  tlie  court  or  judge,  procured  as  prescribed  in 
the  next  section,  may  bring  and  maintain,  in  the  name  of  himself  and  the  sheriff 
jointly,  by  his  own  attorney,  and  at  his  own  expense,  any  action  which,  by  the 
provisions  of  this  title,  may  be  brought  by  the  sheriff  to  recover  property  attached, 
or  the  value  thereof,  or  a  demand  attached,  or  upon  an  undertaking  given  as  pre- 
scribed in  this  title,  by  a  person  other  than  the  plaintiff.  The  sheriff  must  re- 
ceive the  proceeds  of  such  an  action,  but  he  is  not  liable  for  the  costs  or  expenses 
thereof.  Costs  may  be  awarded  in  such  an  action  against  the  plaintiff  in  the  war- 
rant, bat  not  against  the  sheriff. 

It  was  lield,  under  the  former  Code,  that  where  plaintiff  attached 
a  bond  and  mortgage,  which  he  alleged  the  debtor  had  fraudulently 
assigned,  and  sued  to  set  aside  the  assignment,  that  the  action  would 
not  lie ;  the  rule  that  a  judgment  creditor  only  could  maintain  the 
euit  was  applied.  Thurher  v.  Blanch,  50  N.  Y.  80.  See,  upon 
this  point,  Greenleaf  v.  Munford,  30  How.  30  ;  Heye  v.  Bolles,  33 
id.  266  ;  Mechanics  and  Traders'  Bank  v.  Dakin,  id.  316  ;  Einchcy 
V.  Stryher,  28  IST.  Y.  45,  and  compare  §§  677  to  680.  The  statute 
does  not  authorize  a  bill  to  be  filed  on  a  judgment  in  a  United  States 
court.  Tarhell  v.  Griggs,  3  Paige,  207  ;  Davis  v.  Bruns,  23  Hun, 
648.  A  creditor,  by  simple  contract,  is  within  the  protection  of  the 
statute  of  frauds,  declaring  every  conveyance  or  transfer  of  chattels 
not  followed  by  actual  and  continued  change  of  possession  pre- 
sumptively fraudulent  as  against  the  creditors  of  the  vendor  or  as- 
signor, but  until  he  has  a  judgment  or  a  lien,  or  a  right  to  a  lien,  he 
is  not  in  a  condition  to  assert  his  rights  as  a  creditor.  The  act  of 
1858,  chapter  314,  however,  which  authorizes  an  assignee,  or  other 
trustees  of  an  estate  of  an  insolvent,  to  bring  an  action  for  the  bene- 
fit of  creditors  and  others  interested,  to  disaffirm  and  treat  as  void 
all  transactions  in  fraud  of  their  rights,  and  to  maintain  all  neces- 
sary actions  for  that  purpose,  dispenses  with  the  necessity  of  any 
special  or  other  lien  in  behalf  of  individual  creditors,  and  an  action 
by  such  trustee,  to  annul  a  fraudulent  transfer,  and  to  recover  the 
pr(jperty  or  its  avails,  may  be  brought  for  the  benefit  of  simple  con- 
tract creditors.  Southard  v.  Benner,  72  N.  Y.  424,  citing  Geery 
V.  Geery,  63  id.  256. 
79 
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The  provisions  of  chapter  314,  Laws  of  1858,  are  as  follows : 

Section  1.  That  any  executor,  administrator,  receiver,  assignee,  or  other  trus- 
tee of  an  estate,  or  the  property  and  effects  of  an  insolvent  estate,  corporation, 
association,  partuersliip,  or  individual,  may,  for  the  benefit  of  creditors  or  others 
interested  in  the  estate  or  property  so  held  in  trust,  disaffirm,  treat  as  void,  and 
resist  all  acts  done,  transfers  and  agreements  made  in  fraud  of  the  rights  of  any- 
creditor,  including  themselves  and  others  interested  in  any  estate  or  property 
held  by,  or  of  right  belonging  to,  any  such  trustee  or  estate. 

§  3.  That  every  person  who  shall,  in  fraud  of  the  rights  ot  creditors  and  others, 
have  received,  taken,  or  in  any  manner  interfered  with  the  estate,  property  or 
effects  of  any  deceased  person  or  insolvent  corporation,  association,  partnership, 
or  individual,  shall  be  liable  in  the  proper  action  to  the  executors,  administra- 
tors, receivers,  or  other  trustees  of  such  estate  or  property  for  the  same  or  the 
value  of  any  property  or  effects  so  received  or  taken,  and  for  all  damages  caused 
hy  such  acts  to  any  such  trust  estate. 

§  3.  That  any  indorser  or  other  surety,  and  any  assignee,  executor,  administra- 
tor, or  other  trustee,  shall  be  entitled  to  and  allowed  to  recover  from  his  principal 
or  cestui  que  trust,  all  necessary  and  reasonable  costs  and  expenses  paid  or  incurred 
by  him  in  good  faith  as  surety  or  trustee  in  the  prosecution  or  defense  in  good 
faith  of  any  action  by  or  against  any  assignee,  executor  or  administrator,  or  other 
trustee  as  such. 

This  statute  includes  the  public  administrator  ;  Levin  v.  Russell,  42 
N.  Y.  251  ;  a  general  assignee  ;  Southard  v.  Bennerj^'iiA.^^;  £alZ 
Y.  Slafter,  26  Hun,  353 ;  Niagara  Go.  Bank  v.  Lord,  33  id.  560 ;  an 
executor  or  administrator ;  Gardner  v.  Lansing,  28  Hun,  413  ;  it  does^ 
not  apply  to  a  receiver  j9en<?(??ifo  lite  ;  Ogden  v.  Arnot,  29  Hun,  151 ; 
nor  in  supplementary  proceedings.  Pettihone  v.  Drakeford,  37  Hun, 
628.  An  administrator  may  bring  an  action  to  set  aside,  as  fraudu- 
lent as  against  creditors,  a  conveyance  made  by  his  intestate,  where  it 
appears  that  there  are  creditors  whose  debts  were  in  existence  at 
the  time  of  the  making  of  the  conveyance  of  the  personal  property 
wherewith  to  satisfy  their  claims.  Where,  in  such  an  action,  it  appears 
that  the  property  has  passed  from  the  hands  of  the  fraudulent  grantee 
to  a  iona  fide  purchaser,  it  seems  that  a  recovery  may  be  had  against 
such  fraudulent  grantee  for  the  damages  sustained  by  the  estate. 
Baston  v.  Horner,  29  Hun,  467.  The  act  gave  a  new  remedy  in 
favor  of  creditors  at  large,  which  the  assignee  might  enforce  with- 
otit  acquiring  a  specific  lien,  and  in  spite  of  his  eituation  as  successor 
of  the  fraudulent  assignor.  Leonard  v.  Olinton,  26  Hun,  288,  cit- 
ino'  Southard  v.  Benner,  supra  ;  Fort  Stanwix  Bank  v.  Leggett,  51 
JST.  Y.  554  ;  Ceasv.  Bramley,  18  Hun,  187;t/<jraes  v.  Jones,  41  id.  16;-!. 
The  assitrnee  represents  creditors,  and  may  treat  as  void  all  agree- 
ments made  in  fraud  of  their  rights  ;  he  has  greater  power  for  this 
purpose  than  the  creditor  himself.     The  creditor  can  assert  no  right 
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until,  bj  judgment  and  execution,  he  has  obtained  a  lien,  or  a  right 
to  a  lien,  upon  the  specific  property  ;  but  in  favor  of  an  assignee  for 
his  benefit,  the  legislature  has  substituted  statutory  right  in  place  of 
these  conditions.  Danforth,  J.,  in  Reynolds  v.  Ellis,  2  State  Kep. 
790  ;  103  ISr.  Y.  316,  aflirming  34  Hun,  47;  cited.  Button  v.  Bath- 
lone,  Sard  cfc  Co.,  43  id.  147. 

It  is  the  right  and  duty  of  an  administrator  or  executor  of  a  de- 
ceased debtor,  whose  estate  is  insolvent,  to  impeach  a  sale  of  personal 
property  by  the  deceased  with  intent  to  defraud  creditors,  and  re- 
cover the  same  from  the  fraudulent  vendee.  If  the  executor  or 
administrator  collude  with  the  fraudulent  vendee,  or,  after  reason- 
able request,  refuse  to  bring  suit,  a  creditor  may  maintain  an  action 
making  such  executor  a  defendant.  Bale  v.  Graham,  11  N.  T. 
237.  It  is  the  duty  of  an  administrator  to  pursue  real  estate  of  a 
decedent  and  reclaim  it  for  the  benefit  of  persons  interested,  and  no 
one  creditor  can  appropriate  it  for  his  sole  benefit,  and  the  surrogate 
may  compel  an  executor  to  act,  even  though  he  is  one  of  the  fraudu- 
lent grantees.  Lichtenhurgh  v.  Herdtfelter,  3  State  Hep.  91 ;  103  N. 
Y.  302.  Proof  of  the  appointment  of  a  receiver,  and  vesting  of  title 
of  the  real  property  in  him,  and  showing  that  a  deed  is  fraudulent, 
makes  out  a  case  in  equity,  calling  on  defendant  to  show  why  the 
deed  should  not  be  set  aside.  It  is  not  necessary,  under  chapter  314, 
Laws  1858,  to  show  an  execution  returned  unsatisfied.  Hyatt  v. 
Dusenhury,  5  State  Eep.  846.  Under  this  statute  an  administrator 
may  disaflirm  a  chattel  mortgage  executed  by  deceased  in  fraud  of 
creditors,  and  may  maintain  an  action  against  the  mortgagee  for 
property  taken  by  him  under  the  mortgage.  Potts  v.  Hart,  99  N. 
Y.  168.  But  an  assignee  cannot  set  aside  a  chattel  mortgage  merely 
upon  the  ground  it  was  not  filed,  since  that  is  not  a  fraudulent  act. 
Crisfield  v.  Bogardus,  18  Abb.  N.  C.  334.  Prior  to  the  entry  of 
judgment,  a  mortgagor  executed  a  valid  general  assignment  of  all 
Ids  property  for  the  benefit  of  creditors.  Held,  that  said  creditors 
were  not  in  a  position  to  attack  the  validity  of  the  mortgage,  as  they 
had  no  hen  upon  the  premises,  and  the  assignee  alone  could  make 
the  attack;  the  creditors  were  not  necessary  parties  to  the  action. 
•^Spring  v.  Short,  90  N.  Y.  538.  It  seems  that  if  an  assignee  refuses, 
{ in  a  proper  case,  to  proceed  and  get  in  the  assigned  property,  the  credi  • 
*  tors  collectively,  or  one  in  behalf  of  all  who  may  come  in  and  join,  maj- 
come  in  and  compel  the  execution  of  the  trust  in  equity,  or  may  cause 
the  removal  of  the  assignee  and  the  appointment  of  another;  in  either 
case,  howevfii-,  a  decree  for  a  single  debt  would  be  erroneous  ;  the  de- 
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cree  must  follow  the  assignment,  and  the  fruits  of  the  recovery  be  dis- 
tributed according  to  its  ternis.  Grouse  v.  Frothingham,  97  N.  Y.  105. 
See  103  id.  302,  supra.  The  remedy  of  the  individual  creditors  in 
such  a  case  is  taken  away  from  them  and  devolves  upon  the  trustee,  and 
their  rights  are  subject  to  the  direction  for  distribution  given  by  the 
assignment.  Swift  v.  Hart,  35  Hun,  129,  following  90  N.  Y.  538, 
and  97  id.  105,  su;pra;  and  Childs  v.  Kendall,  30  Hun,  227 ;  £ow- 
ery  v.  Clinton,  32  id.  267,  disapproving  Leonard  v.  Clinton,  26  id. 
288.  In  such  case  the  title  is  vested  in  the  assignee,  and  the  judg- 
ment creditors  cannot  maintain  an  action  to  set  aside  fraudulent  in- 
cumbrances ;  no  judgment  could  be  recovered  which  would  entitle 
them  to  take  the  assigned  property  and  apply  it  to  payment  of  their 
debt.  Sullivan  v.  Miller,  40  Hun,  516.  It  is  held  in  Kamp  v. 
Kamp,  46  How.  143,  per  Leonard,  referee,  that  an  action  to  set 
aside  a  fraudulent  conveyance  may  be  maintained  by  a  creditor  at 
large,  who  is  otherwise  remediless ;  e.  g.,  a  woman  having  an  un- 
satisfied claim  for  alimony. 

When  judgment  necessary. — A  simple  contract  creditor  cannot  sus- 
tain an  action  to  set  aside  an  alleged  fraudulent  conveyance.  Yiall  v. 
Dater,  13  Week.  Dig.  54 ;  Schnitser  v.  Cohen,  7  Hun,  665  ;  Evans  v. 
Hill,  18  id.  464.  A  complaint  to  set  aside  a  fraudulent  conveyance 
must  allege  that  the  creditor  has  recovered  a  judgment  and  exhausted 
all  legal  remedies.  It  is  not  sufficient  to  show  that  the  debtor  is  a 
non-resident  and  has  no  property  within  the  State;  Ballou  v.  Jones, 
13  Hun,  629;  nor  is  it  enough  that  defendant  is  keeping  himself  con- 
cealed out  of  the  State  to  avoid  service.  Sloan  v.  Waring,  55  How.  62. 
An  action  brought  by  a  creditor  before  judgment  to  reach  the  equita- 
ble assets  of  his  debtor,  in  case  where  his  insolvency  has  been  shown, 
cannot  be  maintained.  Briggs  v.  Oliver,  68  N.  Y.  336.  A  plaintiff 
who  is  a  judgment  creditor  of  a  single  partner,  and  also  of  the  firm  of 
which  he  is  a  member,  may  bring  an  action  to  set  aside  an  assign- 
ment and  collect  both  judgments.  Genesee  Co.  Bank  v.  Bank  of 
Batavia,  43  Hun,  295.  There  must  be  a  judgment  in  all  eases  to 
enable  a  party  to  maintain  a  creditor's  bill.  This  grows  out  of  a 
statutory  requirement,  but  the  same  rule  applies  in  all  cases  where 
fiich  relief  is  demanded,  independent  of  statutory  provision,  and  it 
is  not  sufficient  to  proceed  by  all  other  means  against  the  estate  of  a 
decedent  and  the  remedy  at  law  is  not  exhausted  thereby  and  plain- 
tiff, in  such  case,  has  no  standing  to  demand  relief.  National  Bank 
V.  Wetmore,  42  Hun,  359.  The  rule  which  precludes  a  court  of 
equity  from   entertaining  jurisdiction  of  an  action  to  set  aside  a 
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fraudulent  conveyance  at  the  suit  of  a  contract  creditor  renders  a 
judgment  erroneous  so  far  as  it  declares  such  a  debt  a  lien  upon  the 
property.  Carpenter  v.  Osborn,  102  K.  Y.  552.  A  judgment  ob- 
tained against  the  personal  representatives  of  a  deceased  is  not  a  lien 
on  the  land,  and  an  action  cannot  be  maintained  on  it  to  set  aside 
a  fraudulent  conveyance.  Lichtenburgh  v.  Herdtf elder,  103  N.  Y. 
302. 

§  1873.  To  entitle  the  judgment  creditor  to  maintain  an  action  as  prescribed  in 
the  last  section,  the  execution  must  have  been  issued  as  follows ; 

1.  If,  at  the  time  of  the  commencement  of  the  action,  the  judgment  debtor  is 
a  resident'  of  the  State,  to  the  sheriii  of  the  county  where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of  the  county  where 
he  has  an  office,  for  the  regular  transaction  of  business  in  person;  or,  if  he  has  no 
such  office  withm  the  State,  to  the  sheriff  of  the  county  where  the  judgment-roll 
is  filed,  unless  the  execution  was  issued  out  of  a  court,  other  than  the  court  in 
which  the  judgment  was  rendered;  in  which  case,  it  must  have  been  issued  to 
the  sheriff  of  the  county  where  a  transcript  of  the  judgment  is  filed. 

Execution  must  he  returned  unsatisfied. —  The  return  of  an  exe- 
cution unsatisfied  is  essential  to  give  the  court  jurisdiction,  or  the 
action  must  be  brought  in  aid  of  an  execiition  outstanding.  Adsit 
V.  Butler,  87  N.  Y.  585.  That  an  execution  must  be  returned  un- 
satisfied in  order  to  maintain  the  action  is  held  in  Ester  v.  Wilcox, 
67  N.  Y.  264 ;  Allyn  v.  Thurston.,  53  id.  622 ;  Geery  v.  Geery,  63 
id.  252  ;  Crippen  v.  Hudson,  13  id.  161 ;  Voorhees  v.  Howard,  4 
Abb.  Ct.  App.  Dec.  504;  Beardsley  v.  Foster,  36  JST.  Y.  561; 
Forles  v.  WaUer,  25  id.  434 ;  Sullivan  v.  Miller,  106  id.  636 ;  Lich- 
tenburgh  v.  Herdtf elder,  103  id.  302 ;  National,  etc.,  v.  Wetmore,  42 
Hun,  359  ;  Andrew  v.  Vanderbilt,  37  id.  468 ;  Bowe  v.  Arnold,  18 
Week.  Dig.  326 ;  Gardner  v.  Lansing,  28  Hun,  415  ;  Genesee  River, 
etc.,  V.  Mead,  18  id.  303 ;  Kerr  v.  Dilderie,  26  Week.  Dig.  70 ;  Jacob- 
stein  V.  Abrams,  41  Hun,  272;  Briggs  v.  YanBeuren,  19  Week. 
Dig.  216  ;  Albany  City,  etc.,  v.  Gaynor,  67  How.  421 ;  Taylor  v. 
Bowker,  111  U.  S.  115.  The  fact  that  the  debtor  is  an  insolvent  cor- 
poration, and  has  conveyed  its  property  against  the  statute,  does  not 
authorize  a  resort  to  equity  until  tlie  remedy  at  law  is  exhausted. 
Adee  v.  Bilger,  81  N.  Y.  349.  An  action  based  upon  a  judgment 
rendered  against  executors  in  their  representative  capacity  is  not 
maintainable  to  set  aside  a  conveyance  of  real  estate,  made  by  the 
deceased,  as  fraudulent  as  against  creditors.  The  judgment  is  not  a 
lien  upon  the  land,  and  so  it  may  not  be  sold  under  any  execution 
issued  thereon.  The  conveyance,  therefore,  is  no  obstruction  to  any 
lien  the  judgment  creditor  has,  or  to  the  enforcement  of  any  execu- 
tion issued  on  his  judgment.    Plaintiff  must  exhaust  his  remedy  be- 
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fore  he  can  maintain  this  action.  Viale  v.  Dater,  13  Week.  Dig. 
54;  Myer  v.  Mohr,  19  Abb.  299  ;  Parshall  v.  Tillou,  13  How.  7; 
Herring  v.  N.  T.,  Lake  Erie,  etc.,  R.  R.  Co.,  63  id.  497.  One  of 
two  execution  creditors,  who  were  severally  liable,  paid  the  sheriff, 
who  returned  the  execution  satisfied  as  to  him,  and  nulla  bona  as  to 
the  other ;  held,  such  return  was  insufficient  as  the  foundation  for  a 
creditors  bill,  by  the  defendant  making  the  payment  and  taking  an 
assignment  of  the  judgment  from  the  plaintiff.  Bostvnck  v.  Scott, 
40  Hun,  212. 

An  indorsement  by  a  deputy  sheriff,  more  than  sixty  days  after 
issue  of  an  execution  of  nulla  iona  and  delivery  by  him  to  an 
officer  in  charge  of  the  sheriff's  office  to  have  tiled,  is  a  sufficient  re- 
turn to  sustain  a  creditor's  suit  begun  on  that  day  though  the  return 
be  not  filed  with  the  county  clerk  till  the  next  day.  Iselin  v.  Henlein, 
16  Abb.  N.  C.  73.  It  is  not  essential  to  an  action,  by  a  judgment 
creditor,  to  set  aside  a  fraudulent  transfer  by  his  debtor,  that  an 
execution  should  be  outstanding  at  the  time  the  creditor's  suit  is 
brought,  but  it  is  enough  if  execution  has  been  returned  unsatisfied. 
Haswell  v.  LincTcs,  87  N.  Y.  687.  It  is  not  only  necessary  that  an 
execution  should  be  returned  unsatisfied,  but  the  complaiif  must 
allege  that  fact.  Adsit  v.  Butler,  87  N".  Y.  585,  and  cases  cited.  It 
should  also  show  that  execution  was  issued  to  the  county  where  de- 
fendant resided.  Campbell  v.  Foster,  16  How.  275 ;  Simnions  v. 
Eldridge,  29  id.  309  ;  Beardsley  Scythe  Co.  v.  Foster,  36  E".  Y.  561. 
Allegations  to  show  that  an  execution  would  be  useless  are  not  suffi- 
cient. McFlwain  v.  Willis,  9  Wend.  548.  Where  the  execution 
was  against  the  real  property,  which  defendant  had,  at  a  day  later 
than  the  docketing  of  the  judgment,  held,  that  the  bill  must  be  dis- 
missed as  the  remedy  at  law  was  not  exhausted.  Manning  v.  Mer- 
ritt,  Clarke,  98.  If  the  execution  is  returned  after  an  attempt,  in 
good  faith,  to  collect,  the  action  may  be  commenced  before  the  expi- 
ration of  sixty  daj's  from  the  date  of  its  issue.     Knauth  v.  Bassett, 

34  Barb.  31;  Billhofer  y.  Renbach,  15  Abb.  143;  Fields.  Hunt, 
24  How.  463 ;  Forbes  v.  Waller,  25  N.  Y.  430 ;    Renaud  v.  O'Brien, 

35  id.  99.  In  Murtha  v.  Cin'ley,  90  id.  372,  where  execution  was 
returned  the  same  day  that  the  summons  was  dated,  held,  that  a 
finding  that  the  execution  was  returned  before  the  commencement 
'of  the  action  was  justified ;  execution  issued  after  suit  brought  is 
insufficient.  McCuUough  v.  Colby,  5  Bosw.  477.  As  to  proper 
county  to  which  to  issue  execution  against  a  corporation,  see  Ilaher 
V.  Carman,  38  N.  Y.  26.     The  action  cannot  be  maintained  unless 
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execution  has  been  issued  to  the  proper  couuty.  Genesee  Riter  Nat. 
Bank  v.  Mead,  18  Hun,  303.  Execution  against  all  of  several 
joint  debtors,  parties  to  an  action,  is  sufficient  foundation  for  a  cred- 
itor's suit,  notwithstanding  a  formal  irregularity  in  docketing  the 
judgment  only  against  those  served.  Produce  Bank  v.  Moi'ton,  67 
]Sr.  Y.  199.  Where  a  creditor  sues  two  joint  debtors  and  recovers 
judgment  against  one,  lie  is  not  obliged  to  prosecute  the  suit  to 
judgment  against  the  other  before  bringing  a  creditor's  action  ;  but 
he  may  do  so  at  once  upon  the  issue  and  return  unsatisfied  of  an 
execution  against  the  judgment  debtor.  Hiler  v.  Hetteriok,  5  Daly, 
33.  But  it  is  held  in  Child  v.  Brace,  4  Paige,  309,  that  if  there  are 
several  defendants  jointly  liable,  the  remedy  by  execution  must  have 
been  exhausted  against  all ;  and  it  is  held  in  Field  v.  Chapman,  15 
Abb.  434 ;  Field  v.  Eu7it,  24  How.  463  ;  Dunlevy  v.  Tallmadge,  32 
N.  Y.  4.57,  that  the  execution  must  have  been  against  the  property 
of  all  the  judgment  debtors  and  the  remedy  thereon  pursued  to 
every  available  extent ;  and  if  some  only  have  been  served,  the  cred- 
itor's action  will  lie  only  as  to  them.  See,  however,  §  18T1. 
Before  the  assets  of  a  firm  can  be  reached  by  a  creditor' s  bill  the 
remedy  at  law  must  be  exhausted,  not  only  by  judgment  and  execu- 
tion against  one  of  the  firm  individually,  but  against  all  the  copartners 
and  their  assets.  Lewishon  v.  Drew,  15  Hun,  467.  It  is  said  in  Austin 
V.  Figueira,  7  Paige,  56,  and  Wichester  v.  Crandall,  Clarke,  371, 
that  the  usual  return  against  joint  debtors,  one  of  whom  has  not 
been  served  with  process,  is  sufficient.  It  is  enough  to  sustain  the 
bill  that  the  execution  is  returned  unsatisfied,  in  part.  Beardsley 
Scythe  Co.  v.  Foster,  36  IT.  Y.  561.  A  justice's  execution  does  not 
■exhaust  the  remedy  at  law.  Dix  v.  Briggs,  9  Paige,  595  ;  Crip- 
pen  V.  Hudson,  13  N.  Y.  161 ;  Henderson  v.  Brooks,  3  T.  &  C 
4-15.  Query,  whether  the  action  can  bo  maintained  where  the  exe- 
cution is  returned  to  the  wrong  clerk.  Winslow  v.  Pitkin,  1  Barb. 
Cli.  402  ;  Clark  v.  Dakin,  2  id.  36.  It  is  said  in  Gillett  v.  Staples, 
l!i  riun,  5S7,  that  the  existence  of  a  remedy  by  execution  is  not  a 
bar  to  a  creditor's  bill,  when  it  is  claimed  the  property  belonged  ti 
'Others.  The  rule,  that  the  legal  remedy  must  be  exhausted,  was  ap 
plied  denying  application  for  an  injunction  in  creditor's  suit.  Kerr  v. 
Dildine,  6  State  Pep.  163.  In  an  action  by  a  receiver,  in  supple- 
mentary proceedings,  to  reach  assets  of  a  judgment  debtor,  it  is  not 
necessary  to  show  execution  issued  to  the  county  where  the  judg- 
ment debtor  resides.  Hyatt  v.  Dusenhury,  12  Civ.  Pro.  P.  132. 
Proceedings  supplementary  to  execution  are  not  a  necessary  prelim- 
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inary  to  a  judgment  creditor's  action.  Pope  v.  Cole,  55  N.  T.  124-. 
Tlie  provision  requiring  judgment  and  execution  is  not  changed  by 
section  713.     Adee  v.  Bigler,  81  N.  Y.  349. 

When  the  action  lies  and  hy  whom. — Individual  creditors  may 
join  as  plaintiffs  in  a  creditor's  suit,  but  the  complaint  must 
show  a  right  in  common  to  the  relief  demanded.  Tabor  v.  Bun- 
nell, 10  Week.  Dig.  551 ;  Lentilhon  v.  Moffat,  1  Edw.  451 ;  Dix 
V.  Briggs,  9  Paige,  595  ;  Murray  v.  Hay,  1  Barb.  Ch.  59.  Or  a 
creditor  may  sue  alone.  Greene  v.  Breck,  32  Barb.  73.  A  creditor 
may  commence  a  suit  for  his  own  benefit  or  on  behalf  of  himself  and 
all  others  similarly  situated,  who  may  choose  to  come  in.  Ham- 
mond v.  Hudson  JR.,  etc.,  Co.,  20  Barb.  378  ;  Edmeston  v.  Lynde,  1 
Paige,  637  ;  Wakeman  v.  Graver,  4  id.  23  ;  Habicht  v.  Pemhertony 
4  Sandf.  657 ;  Brownson  v.  Gifford,  8  How.  389.  If  he  sues  for 
others  he  must  aver  the  existence  of  others,  or  state  facts  upon 
which  judgment  can  be  given  in  their  favor.  Elwell  v.  Johnson,  3 
Hun,  658 ;  appeal  dismissed,  74  N.  Y.  80.  An  action  may  be 
maintained  by  separate  creditors  of  an  estate  to  compel  an  account- 
ing and  set  aside  a  fraudulent  transaction.  Paff  v.  Kinney,  5  Sandf. 
380  ;  Petree  v.  Lansing,  66  Barb.  357.  One  of  several  co-sureties, 
having  paid  the  whole  of  a  judgment  against  them,  may  maintain  a 
creditor's  bill,  after  return  of  execution  unsatisfied.  Cuyler  v.  Ens- 
worth,  6  Paige,  32.  The  assignee  of  a  judgment  may  maintain  a 
bill  if  execution  has  been  issued  by  the  assignee  and  returned  unsat- 
isfied. Gleason  v.  Gage,  7  Paige,  121.  The  assignee  of  merely  the 
obligation  on  which  the  judgment  was  recovered  cannot  maintain  a 
bill.  Strange  v.  Longley,  3  Barb.  Ch.  650.  A  mortgagee  who  has 
sued  his  bond  to  judgment  may  maintain  the  action,  unless  the  land 
has  become  the  primary  fund  for  the  payment  of  the  debt.  Palmer 
V.  Foote,  7  Paige,  457. 

It  is  said  one  entitled  to  a  sequestration  of  personal  estate  and 
rents  and  profits,  in  an  action  for  divorce,  may  maintain  an  action 
to  set  aside  defendant's  fraudulent  transfer  of  real  estate.  Kemp 
V.  Kem.p,  46  How.  143 ;  Donnelly  v.  West,  17  Hun,  564.  It  is 
said  that  judgment  for  alimony,  with  execution  unsatisfied,  will  sus- 
tain the  action.  Miller  v.  Miller,  1  Abb.  N.  C.  30.  Where 
creditors  are  so  numerous  that  it  is  impracticable  to  join  them  all, 
preferred  creditors  may  sue  for  themselves  and  the  others.  BrooJc^ 
V.  Peck,  38  Barb.  519.  An  action  to  set  aside  certain  provisions  of 
an  assignment,  and  to  carry  it  out  as  modified,  should  be  hroii.l  t 
for  the  benefit  of  all  who  come  in  and  contribute  to  the  e.\pc:  s;. 
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■Cox  V.  Piatt,  32  Barb.  126.  Where  there  are  several  actions  brought 
on  behalf  of  all,  all  may  be  compelled  to  come  in  in  the  one  first 
brought.  Travis  v.  Myers,  67  N.  Y.  542.  Where  by  statute  no 
preference  can  be  given,  but  the  fund  is  applicable  to  all  the  credit- 
ors pro  rata,  the  action  snould  be  brought  for  the  benefit  of  all. 
Inn.es  v.  Lansing,  7  Paige,  583;  Greene  v.  Break,  32  Barb.  73; 
Hammond  v.  Hudson,  etc.,  Co.,  20  id.  378. 

Where  the  conveyance  is  kept  secret,  and  the  debtor  remains  in 
possession,  an  action  may  be  maintained  by  a  judgment  creditor  for 
a  debt  subsequently  contracted.  Shand  v.  Hanley,  71  N.  Y.  319. 
Where  an  action  is  brought  by  one  creditor  on  behalf  of  himself 
and  the  others,  none  but  the  plaintiff  is  bound  by  the  proceedings 
therein  till  final  judgment.  Derby  \.  Yale,  13  Hun,  273.  A 
creditor's  action  is  not  an  action  on  contract  in  such  sense  that  it  can 
be  maintained  by  highway  commissioners  to  avoid  a  fraudulent  con- 
veyance. Albro  V.  Rood,  24  Ilun,  72.  An  individual  creditor  of 
a  surviving  partner  cannot  maintain  a  creditor's  action  to  set  aside  a 
general  assignment  of  the  as=ets  of  the  firm  made  by  the  surviving 
partner,  the  right  to  do  so  is  in  the  representatives  of  the  deceased 
partner,  and  perhaps  in  the  partnership  creditors.  Haynes  v. 
BrooTcs,  17  Abb.  N.  C.  152.  A  judgment  creditor,  vphose  judg- 
ment is  a  lien  on  premises  covered  by  a  usurious  mortgage,  has  a 
right  to  have  it  avoided,  but  only  so  far  as  it  appears  it  affects  his 
judgment.  Van  Tassel  v.  Purdy,  5  Week.  Dig.  505.  A  judg- 
ment creditor  of  a  limited  partnership,  after  execution  returned 
unsatisfied,  may  maintain  an  action  to  set  aside  as  void  an  assignment 
by  the  firm.  Fanshawe  v.  Lane,  16  Abb.  71  ;  Greene  v.  Breck,  32 
Bai'b.  73.  Where  a  receiver,  appointed  in  an  action  against  a  cor- 
poration, fraudulently  obtains  an  order  for  the  sale  of  a  debt  due  the 
corporation,  a  creditor  may  maintain  an  equitable  action  to  vacate 
the  sale.  Eackley  v.  Draper,  60  X.  Y.  88.  A  creditor's  bill  will 
lie  to  reach  personal  as  well  as  real  propert}'  claimed  to  have  been 
transferred  in  fraud  of  creditors.  McGlosky  v.  Stewart,  63  How. 
137.  A  judgment  creditor  of  a  foreign  corporation  may,  after 
execution  returned,  sue  here  an  individual  having  property  of  the 
corporation,  to  compel  its  application  to  his  debt.  Bartlett  v.  Drew, 
60  Barb.  648  ;  affirmed,  57  N.  Y.  587.  But  a  judgment  creditor 
of  an  insolvent  corporation  gets  no  preference  by  filing  a  bill. 
Masters  v.  Rossie,  etc.,  Co.,  2  Sandf.  Ch.  301. 

Creditors  having  a  lien  on  the  property  of  a  corporation  may 
follow  it.    Where  the  property  has  been  divided  among  the  stock- 
80 
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holders,  a  judgment  creditor,  after  execution,  may  maintain  an  action 
against  them  in  the  nature  of  a  creditor's  bill.  Hastings  v.  Drew^ 
76  N.  Y.  9.  Only  such  creditors  as  are  at  the  time  of  the  com- 
mencement of  the  action  in  the  same  situation  as  the  plaintiffs,  that 
is,  have  judgments  upon  which  executions  have  been  issued  and 
leturned  unsatisfied,  are  entitled  to  share  in  the  proceeds,  and  tiie 
plaintiffs  are  entitled  to  prioiity  as  against  all  general  creditors  who 
subsequently  recover  judgments.  Glaflin  v.  Gordon,  39  Hun,  54. 
While  judgment  creditors  holding  distinct  and  several  judgments 
may  unite  in  an  action  to  set  aside  a  conveyance  of  land  by  the  com- 
mon debtor,  made  in  fraud  of  their  rights  as  creditors,  they  are  not 
all  necessary  parties  to  such  an  action ;  and  where  one  of  them  has 
commenced  such  an  action,  the  court  does  not  require  the  plaintiff  to 
bring  in  other  creditors,  and  an  order  denying  the  application  of 
such  other  creditors  to  intervene  is  discretionary  and  not  reviewable 
in  Court  of  Appeals.  White's  Bank  of  Buffalo  v.  Farthing,  101 
N.  T.  344.  The  grantor  of  land  to  a  married  woman,  who  received 
the  price  from  her  husband,  cannot  complain  it  was  a  fraud  on  him- 
self as  a  creditor.  Phillips  v.  Wooster,  36  N.  T.  412.  An  action 
cannot  be  maintained  to  set  aside  a  conveyance  to  a  defendant  to 
delay  and  hinder  creditors  of  such  plaintiff ;  the  allegation  that  plain- 
tiff had  great  confidence  in  defendant,  and  acted  under  his  advice, 
makes  no  difference.  Renfrew  v.  MoDonald,  11  Hun,  254.  A 
creditor's  bill  may  be  maintained  though  less  than  $50  is  due  on  the 
judgment.  Sarsfield  v.  Van  Vaughner,  38  Barb.  444.  One  judg- 
ment creditor  cannot  maintain  an  action  against  another  to  determ,ine 
their  liens  upon  equitable  property  in  the  hands  of  the  receiver. 
Myrick  v.  Selden,  36  Barb.  15.  A  judgment  creditor  of  the  firm, 
who  has  had  execution  returned  against  the  survivor,  may  maintain 
-an  action  against  the  legal  representative  of  the  deceased.  Yates  v. 
Hoffman,  5  Hun,  113.  In  a  creditor's  action  to  set  aside  a  fraudulent 
conveyance,  made  by  an  administrator  of  a  deceased  judgment 
debtor's  assets,  and  to  have  them  applied  generally  in  payment  of  the 
debt;?,  the  creditor  need  not  have  obtaiued  judgment  and  execution. 
Everinyham  v.   Yanderhilt,  51  How.  177  ;  afiirmed,  12  Hun,  75. 

It  is  held  in  Fisher  v.  Hubhell,  7  Lans.  481,  that  a  creditor  of  a 
decedent  may  maintain  an  action  against  the  debtor  of  such  estate 
where  the  administrator  stands  in  a  hostile  position  to  such  claim, 
or  refuses  to  sue,  as  where  the  administrator  of  the  creditor  estate  is 
€xecutor  of  the  debtor  estate.  But  see  Lichtenhurgh  v.  Herdtf elder, 
103  N.  T.  302,  supra.     As  to  precedence  in  case  assignee  in  bank- 
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ruptcy  refuses  to  sue,  see  Bates  v.  Bradley,  24  Hun,  84.  Any  one 
of  the  heirs  at  law  of  a  grantor  may  maintain  an  action  to  set  aside 
a  fraudulent  conveyance.  Smith  v.  Meaghan,  28  Hun,  423.  Plain- 
tiff may  bring  an  action  to  set  aside  a  conveyance  pendente  lite,  and 
defendant's  sureties  on  appeal,  who  have  paid  the  claina,  may  be  sub- 
rogated to  the  rights  of  the  judgment  creditor,  though  they  were 
cognizant  of  the  fraud.  Martin  v.  Walker,  12  Hun,  46.  A  deed, 
fraudulent  as  to  creditors,  may  be  set  aside  although  the  grantee  was 
not  party  to  the  fraud.  Salomon  v.  Moral,  53  How.  342.  One 
who  sells  goods  to  a  person,  after  a  conveyance  by  him,  presump- 
tively fraudulent  as  to  creditors,  but  before  change  of  possession,  is 
a  creditor  within  the  statute.  Arrowsmith  v.  0^ Sullivan,  44  Super. 
Ct.  573.  The  mere  fact  that  a  man  executes  a  mortgage  for  a 
usurious  lien  does  not  make  the  transaction  fraudulent,  nor  does  it 
necessarily  give  the  creditor  a  right  to  intervene  to  set  aside  the  se- 
curity.    Marx  V.  Tailer,  12  Civ.  Pro.  E.  226. 

Parties  defendant.  —  The  judgment  debtor  is  a  proper  party  to 
an  action  to  set  aside  as  fraudulent  a  conveyance  made  by  him, 
brought  by  the  receiver  of  his  effects,  appointed  in  supplemental 
proceedings.  Allison  v.  Weller,  6  T.  &  C.  291  ;  affirmed,  m  N.  T. 
614;  Shavers.  Brainard,  29  Barb.  25.  In  an  action  to  set  aside 
an  assignment  of  a  bond  and  mortgage  by  a  judgment  debtor,  in  fraud 
of  creditors,  the  debtor  is  a  necessary  party.  Miller  v.  Hall,  70  IST. 
Y.  250.  The  judgment  debtor  is  a  necessary  party  to  an  action  to 
set  aside  an  assignment  as  fraudulent.  Wallace  v.  Eaton,  5  How. 
99  ;  Bennett  v.  McOuire,  58  id.  625  ;  Lawrence  v.  Bank  of  the  Re- 
publio,  35  N.  Y.  320  ;  or  to  set  aside  a  contract  made  by  him  ;  Pa- 
len  V.  Bushnell,  18  Abb.  301  ;  or  to  have  his  assets  applied  to  the 
payment  of  plaintiff's  judgment ;  Monroe  v.  Galveston,  etc.,  Co.,  19 
Abb.  90 ;  or  to  reach  his  interest  in  a  trust  fund.  Yanderpoel  v. 
Yan  Valkenburgh,  6  N.  Y.  190.  The  debtor's  assignee  should  be 
a,  party.  Hammond  v.  Hudson,  etc.,  Co.,  20  Barb.  378  ;  Gray  v. 
Schencli,  4  N.  Y.  460.  In  a  suit  to  set  aside  as  void  an  assignment 
for  the  benefit  of  creditors  where  the  assignee  is  not  in  possession  of 
the  premises,  and  plaintiff  neither  seeks  relief  against  the  assignee 
or  to  reach  the  proceeds,  the  assignee  is  not  a  necessary  party. 
Jessup  V.  Hulse,  29  Barb.  539 ;  reversed  on  another  point,  21  IST. 
Y.  168.  In  Chandler  v.  Powers,  25  Hun,  445,  it  is  held  that  cred- 
itors preferred,  under  a  general  assignment,  are  entitled  to  be  made 
parties  to  an  action  to  annul  it.  Where  assignments  by  a  debtor  to 
a  third  party,  and  by  such  party  to  defendant's  wife  are  sought  to  be 
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set  aside,  such  third  party  is  a  necessary  party.     Bennett  v.  MoGuire, 

5  Lans.  183.  Although,  in  a  creditor's  suit,  to  set  aside  a  general 
assignment  for  the  benefit  of  creditors,  a  preferred  creditor  is  not  a 
necessary  party  defendant ;  yet,  where  it  is  alleged  that  such  creditor 
has  received  a  sum  of  money  under  his  preferences  which  he  with- 
holds, and  an  accounting  is  asked,  he  is  a  proper  party.  Genesee 
Bank  v.  Bank  of  Batavia,  43  Hun,  295.  The  assignee  represents 
the  creditors  in  an  assignment.     Bank  of  British  N.  A.  v.  Suydam, 

6  How.  379.     See  Wheeler  v.  WheeUon,  9  id.  293. 

In  a  suit  to  set  aside  a  general  assignment,  where  it  is  alleged  and 
conceded  that  the  property  alleged  to  have  been  fraudulently  con- 
veyed did  not  pass  by  the  assignment,  the  general  assignee  is  not  a 
necessary  party,  and  in  any  event  the  objection  must  be  taken  by 
answer  or  demurrer,  or  it  will  be  waived.  MoCreery  v.  Gordon,  38 
Hun,  467.  Plaintiff  may  join  as  defendants  all  persons  who  are 
fraudulent  grantees  in  the  common  design  to  hinder,  delay  or  defraud 
him.  Merchants'  Bank  of  Rochester  v.  Thalheimer,  23  Week. 
Dig.  116.  All  the  grantees  and  incumbrancers  should  be  defendants, 
though  they  took  in  separate  parcels  and  at  different  times.  Wade 
V.  Rusher,  4  Bosw.  531 ;  Jacol  v.  Boyle,  18  How.  106 ;  Sage  v. 
Mosher,  28  Barb.  287;  Neiohould  v.Warrin,  14  Abb.  SO;  Boyd 
V.  Hoyt,  5  Paige,  65;  Reed  v.  Stryker,  12  Abb.  47;  Morton  y. 
Weil,  11  Abb.  421 ;  Durandv.  Hangerson,  39  N.  Y.  287;  Fellows 
T.  Fellows,  4  Cow.  682.  An  assignee,  having  recovered  judgment 
on  some  choses  in  action  assigned  to  him,  reassigned.  Held,  that  he 
was  a  proper  party  defendant.  Wetmore  v.  Candee,  49  N.  Y.  667. 
All  parties  against  whom  judgment  was  recovered  should  be  defend- 
ants. Bennett  v.  McGuire,  58  Barb.  625  ;  Child  v.  Brace,  4  Paige, 
309  ;  Commercial  Bank  v.  Meach,  7  id.  449.  But  not  so  in  case 
of  insolvency  of  a  defendant,  or  absence  from  the  jurisdiction  on 
stating  facts  in  the  complaint.  Yan  Cleef  v.  Sickles,  5  Paige,  505. 
It  is  said  that  a  joint  debtor  not  served  is  a  proper  party ;  but  in 
Fox  V.  Moyer,  54  N.  Y.  125,  it  was  held  that  where  one  of  two 
joint  debtors  has  made  a  fraudulent  conveyance  the  other  debtor  is 
neither  a  necessary  or  a  proper  party.  A  creditor's  action  cannot 
be  maintained  against  the  separate  property  of  a  joint  debtor 
not  served.  Field  v.  Chapman,  13  Abb.  434.  But  it  is  said 
that  one  who  innocently  took  as  trustee  and  conveyed  to  a  third  per- 
son is  not  a  necessary  party.  Spioer  v.  Hunter,  14  Abb.  4.  If 
one  who  receives  property  under  a  fraudulent  transfer  re-trans- 
fers it,  he  is  not  liable  to  one  who  obtained  no  specific  lien  before 
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the  transfer.     Cramer  v.  Blood,  5Y  Barb.  671 ;  afBrmed,  48  N.  Y. 

6S4. 

It  is  held,  in  Stafford  v.  Alott,  3  Paige,  100,  that  a  debtor  of  the 
debtor  is  a  proper  party,  though  not  a  necessary  party.  If  a  creditor, 
under  a  prior  judgment,  is  not  made  a  party,  the  purchaser  takes 
subject  to  such  judgment.  Soouton  v.  Bender,  3  How.  185.  One 
who,  in  good  faith,  purchases  property  under  a  fraudulent  sale  or 
assignment,  should  not  be  held  liable  in  an  action  to  set  it  aside  and 
reach  the  property.  Dunham  v.  Waterman,  17  N.  T.  9.  Persons 
who  combined  to  procure  a  judgment  by  fraud,  are  proper,  though 
not  necessary,  parties  to  a  suit  against  the  judgment  creditor  to  set  it 
aside.  Huggins  v.  King,  3  Barb.  616.  Although  the  heirs  of  the 
deceased  grantor  are  proper  parties  to  an  action  by  a  judgment  cred- 
itor to  set  aside  a  deed  as  fraudulent  for  the  purpose  of  determin- 
ing whether  a  legal  estate  vested  in  the  grantee  as  against  them,  yet 
if  omitted,  a  judgment  may  be  entered  declaring  the  deed  void  as 
to  plaintiff  and  his  judgment  a  lien  on  the  lands.  Young  v.  Heer- 
mans,  66  N.  Y.  374.  In  an  action  by  a  receiver  to  have  set  aside, 
as  fraudulent,  an  assignment  of  a  bond  and  mortgage  made  by  the 
judgment  debtor,  the  latter  is  a  necessary  party.  Miller  v.  Hall, 
70  N.  Y.  250. 

The  corn-plaint.  —  The  burden  of  charging,  as  well  as  proving 
fraud,  is  on  the  party  setting  it  up,  and  while  it  is  not  necessary  or 
proper  that  he  should  spread  out  in  apleading  the  evidence  on  which 
he  relies,  he  must  aver,  fully  and  explicitly,  the  facts  constituting 
the  alleged  fraud.  Butler  v.  Yiele,  ii  Barb.  166.  An  admission 
of  facts,  constituting  frauds  in  pleadings,  must  prevail  over  a  mere 
unexplained  denial  of  fraudulent  intention.  DyTcers  v.  Woodward, 
7  How.  313 ;  Churchill  v.  Bennett,  8  id.  309.  If  a  party  avers 
fraud,  he  is  bound  to  so  aver  it  that  his  opponent  shall  have  notice 
of  it  and  an  opportunity  to  meet  it.  Hilsen  v.  Libhy,  44  Super.  Ct. 
12.  The  complaint,  in  a  creditor's  suit  to  reach  property  disposed  of 
by  means  of  a  fraudulent  conveyance,  must  allege  the  issuing  of 
an  execution.  Allyn  v.  Thurston,  53  JS".  Y.  622,  explained  and 
applied  in  Barton  v.  Hosner,  24  Hun,  467,  and  Estes  v.  Wilcox,  67 
N.  Y.  264.  It  is  not  sufficient  to  allege  insolvency  ;  Adsit  v.  San- 
horn,  23  Hun,  45  ;  Tabor  v.  Bunnell,  10  Week.  Dig.  551;  and  it 
must  allege  that  the  execution  was  issued  to  the  county  where  tlie 
debtor  resides ;  Payne  v.  Sheldon,  63  Barb.  169 ;  Baldwin  \ . 
By  an,  3  T.  &  C.  251;  Hope  v.  Brinckerhoff,  3  Edw.  Ch.  4411; 
Campbell  v.  Foster,  16  How.  275  ;  or  if  a  non-resident,  to  the  couniy 
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where  the  judgment-roll  is  filed.  Voorhees  v.  Howard,  4  Keyes, 
371 ;  Reed  v.  Wheaton,  7  Paige,  363.  The  allegation  that  the 
remedy  has  been  exhausted  by  issue  and  return  of  execution  unsatis- 
fied, is  required  by  Grippen  v.  Hudson,  13  N.  T.  161 ;  Dunlevy  v. 
Tallmadge,  32  id.  457 ;  Beardsley  Scythe  Go.  v.  Foster,  36  id. 
661.  And  see  cases  cited  showing  when  action  can  be  maintained, 
supra  I  also  Adsitr.  Butler,  87  N.  Y.  585.  In  an  action  to  set 
aside  a  fraudulent  transfer,  a  fraudulent  intent  most  be  alleged  as 
well  as  proved.  Bailey  v.  Hider,  10  N".  Y.  363  ;  Genesee  National 
Bank  V.  Mead,  18  Hun,  303  ;  Rome  Exchange  Ba/nk  v.  EirJclamd, 
1  Keyes,  588.  The  complaint  should  allege  the  existence  of  the 
judgment  and  the  facts  constituting  it  a  lien.  Parshall  v.  TUlou, 
13  How.  7  ;  Reubens  v.  Joel,  13  N.  Y.  488.  A  complaint  which 
states  that  plaintiff  is  a  judgment  creditor  of  one  of  the  defendants 
having  an  execution  returned  unsatisfied  ;  that  a  chattel  mortgage 
was  executed  by  the  debtor  and  taken  by  his  co-defendant  with  in- 
tent to  hinder,  delay  and  defraud  the  creditors. of  the  former;  that 
the  mortgagee  has  sold  the  property  and  converted  the  proceeds,  is 
sufficient  as  a  creditor' s  bill.  Murtha  v.  Gurley,  90  N.  Y.  372. 
In  a  complaint  to  set  aside  a  fraudulent  conveyance,  it  is  sufiicient 
to  charge  that  it  was  made  with  intent  to  hinder,  delay,  and  defraud 
creditors  of  the  assignor,  and  is,  therefore,  fraudulent  and  void;  it 
need  not  go  into  detail  as  to  the  fraud  claimed.  Mott  v.  Dunn,  10 
How.  225 ;  Wilson  v.  Forsyth,  24  Barb.  105 ;  Hastings  v.  Thurs- 
ton, 18  How.  530 ;  Jessup  v.  Hulse,  21  N.  Y.  168 ;  Dudley  v. 
Danforth,  61  id.  626.  The  rule  that  a  complaint  in  a  creditor's 
action  to  remove  a  fraudulent  obstruction  by  the  judgment  creditor, 
must  show  that  such  removal  will  enable  the  judgment  to  attach  to 
the  debtor's  property,  was  applied  as  between  a  judgment  creditor  and 
a  prior  assignee  for  the  benefit  of  creditors  in  Lourey  v.  Clinton,  32 
Hun,  267,  citing  Smillie  v.  Quinn,  90  N.  Y.  492.  A  complaint  in 
a  creditor's  suit,  which  alleges  that  the  conveyance  sought  to  be  set 
aside  was  made  with  intent  to  hinder,  delay  and  defraud  creditors, 
cannot  be  sustained  by  proof  that  the  conveyance  can  be  deemed  in 
trust  for  the  benefit  of  the  grantor,  beyond  the  cost  of  his  support, 
and  as  to  the  surplus  liable  to  creditors.  Third  National  Bank  v. 
Gomes,  2  State  Rep.  543.  Where  the* facts  which  made  a  sale  by  a 
receiver,  which  plaintiff  sought  to  set  aside  on  the  ground  of  fraud, 
void,  were  not  alleged  in  the  pleadings;  held,  evidence  of  them  not 
adduced  to  prove  the  fraud  was  incompetent.  Hackley  v.  Draper, 
4  T.  &  C.  614;  affirmed,  60  N.  Y.  88.     Where  the  complaint,  in 
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addition  to  the  allegations  that  the  judgment  debtor  had  made  an 
assignment,  set  forth  that  other  conveyances  had  been  made  by  the 
debtor  to  various  persons  made  defendants,  for  the  purpose  of  de- 
frauding his  creditors,  no  privity  being  alleged  between  the  defend- 
ants, and  the  complaint  asked  to  have  the  assignment  and  convey- 
ance set  aside,  held,  there  was  no  misjoinder  of  parties  and  causes  of 
action.     Reed  v.  Stryher,  12  Abb.  47,  Court  of  Appeals. 

A  complaint  to  set  aside  a  fraudulent  conveyance  contained  an 
allegation  that  the  grantee  in  the  conveyance  became  the  real  party 
in  interest  in  the  action  in  which  the  judgment  was  obtained,  and 
was  liable  for  costs,  but  because  the  conveyance  was  made  prior  to 
docketing  the  judgment,  the  grantee  held  the  lands  apparently  free 
of  the  lien.  Held,  not  sufficient  to  constitute  an  independent  cause 
of  action,  and  the  complaint  was  not  demurrable  as  improperly  uniting 
several  causes  of  action.  Heed  v.  Davis,  14  Week.  Dig.  516.  A 
complaint  seeking  to  reach  funds  of  a  judgment  debtor  in  the 
hands  of  a  testamentary  trustee,  which  alleges  the  terms  of  the 
trust,  that  the  trustees  have  assumed  the  same,  and  have  in  their 
hands  a  surplus  over  and  above  the  sum  necessary  for  the  sup- 
port and  maintenance  of  the  cestui  que  trust  and  those  de- 
pendent upon  him,  and  asking  that  the  court  fix  the  allowance 
to  the  cestui  que  trust,  and  that  the  surplus  be  applied  in  pay- 
ment of  the  debt,  states  a  sufficient  cause  of  action.  McEvoy  v. 
Appleby,  27  Hun,  44.  An  action  by  a  judgment  creditor  against 
his  debtor  and  another  creditor,  who  is  alleged  to  have  fraudulently 
obtained  possession  of  the  debtor's  property,  will  be  sustained  on 
the  plaintiff's  establishing  a  prior  equity  to  that  of  the  other  cred- 
itor, though  he  fails  to  prove  fraud,  which  is  the  gravamen  of  the 
complaint.  Heim  v.  Davenport,  45  Super.  Ct.  523.  In  an  action 
by  a  judgment  creditor  to  set  aside  a  conveyance  from  husband  to 
wife  through  a  third  person,  she  may  show  fraud  and  collusion  be- 
tween the  husband  and  the  creditor  with  intent  to  charge  her  prop- 
erty with  the  debt  of  the  husband.  Wells  v.  0^  Conor,  27  Hun,  426. 
As  to  what  is  sufficient  averment  in  action  against  heirs  and  devisees, 
see  EocTcwell  v.  Geery,  4  Hun,  606.  "Where  the  complaint  contains 
allegations  which  will  authorize  the  court  to  treat  the  case  as  within 
the  statute  providing  for  actions  not  resting  in  the  fraudulent  dis- 
position of  property,  relief  may  be  granted  upon  that  theory,  not- 
withstanding allegations  of  fraudulent  intent  which  the  plaintiff 
does  not  succeed  in  establishing.  Chadiuick  v.  Burrows,  42  Hun, 
39. 


638  Judgment  Cekditoe's  Action. 

Precedent  for  Complaint. 
SUPREME  COURT  — Ulster  County. 


The  National  Bank  of  Rondout 
agst. 
Benedict   Dreyfus  and  Rose,  his  wife, 
Edward  Dreyfus  and  Flora,  his  wife, 
Lewis  Gans  and  Mary  Gans,  his  wife. 


The  plaintiff,  for  his  complaint,  respectfully  shows  to  the  court, 
that  heretofore  and  on  or  about  the  13th  day  of  January,  1876,  in  this 
court,  in  an  action  then  pending  in  said  court  in  the  county  of  Ulster, 
in  which  action  this  plaintiff,  the  National  Bank  of  Rondout,  was 
plaintiff  and  the  defendant  Benedict  Dreyfus  was  defendant,  the  said 
plaintiff,  duly  recovered  judgment  against  the  said  defendant  for  the 
sum  of  $3,331.73  damages,  and  $166.64  costs;  in  all  the  sum  of 
$3,498.36  ;  that  on  said  day  the  judgment-roll  in  said  action  was  duly 
filed  and  the  judgment  duly  docketed  in  said  county  ;  that  on  the 
18th  day  of  January,  1876,  an  execution,  in  due  form  of  law,  against 
the  personal  and  real  property  of  the  said  Benedict  Dreyfus,  was 
issued  upon  the  said  judgment  to  the  sheriff  of  the  county  of  Ulster, 
in  which  said  county  said  defendant  then  resided  and  still  resides  ; 
that  said  execution  was  thereafter  and  prior  to  the  commencement  of 
this  action  duly  returned  to  the  office  of  the  clerk  of  said  county  of 
Ulster  wholly  unsatisfied  by  said  sheriff,  and  that  there  is  still  due  to  the 
said  plaintiff  from  said  defendant  upon  said  judgment  the  said  sum  of 
$3,498.36,  with  interest  thereon  from  January  13,  1876  ;  that  after  the 
indebtedness  which  said  judgment  was  based  upon  and  obtained  was 
contracted,  but  previous  to  the  recovery  of  said  judgment,  the  said 
defendant  Benedict  Dreyfus  was  the  owner  in  fee-simple  and  pos- 
sessed of  certain  lots  and  valuable  tracts  of  land  situate,  lying  and 
being  in  the  city  of  Kingston,  in  the  said  county  of  Ulster,  New  York; 
that  said  lots  were  of  the  value  of  $10,000,  being  fully  sufficient  to 
satisfy  said  judgment  and  out  of  which  the  same  might  have  been 
fully  collected  upon  the  said  execution  but  for  the  collusive  and  fraudu- 
lent practices   and  contrivances  hereinafter  particularly  described. 

{Here  follows  description  of  the  property. ) 

That  heretofore  and  after  the  said  indebtedness  was  incurred,  but 
previous  to  the  recovery  of  said  judgments,  but  at  what  precise  date 
this  plaintiff  is  unable  at  present  to  particularly  state,  the  said  Bene- 
dict Dreyfus  and  Rose,  his  wife,  by  two  certain  deeds  of  conveyances 
in  writing,  conveyed,  or  attempted  to  convey,  the  above-described 
premises  and  real  estate  to  the  defendant  Edward  Dreyfus,  one  of 
such  deeds  or  conveyances  purporting  to  convey  the  six  several  lots  or 
parcels  of  land  first  above  described,  and  which  said  deed  was  re- 
corded in  the  office  of  the  clerk  of  the  county  of  Ulster,  etc.  {Same 
recital  as  to  any  other  deeds.) 

That  the  first  of  said  deeds  above  mentioned  bears  date  the  7th 
day  of  September,  1874,  and  is  given  for  the  nominal  consideration, 
as  tlierein  stated,  of  $10,000,   and  the  second  of  said  deeds  above 
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mentioned,  bears  date  the  7fch  day  of  August,  1874,  and  is  given  for 
the  nominal  consideration,  as  therein  stated,  of  $800,  but  that  both 
of  said  deeds  were  actually  executed  and  delivered  long  after  they 
bear  date,  and  after  the  aforesaid  indebtedness  was  incurred,  and  were 
absolutely  without  consideration;  that  said  conveyances  were  made, 
given,  executed  and  delivered  by  the  said  Benedict  Di-eyfus  and  Kose. 
his  wife,  and  received  and  accepted  by  the  said  Edward  Dreyfus  with 
intent  to  hinder,  delay  and  defraud  the  just  creditors  of  the  said  Bene- 
dict Dreyfus  of  their  lawful  damages,  forfeitures,  debts  and  demands, 
and  particularly  to  so  hinder,  delay  and  defraud  the  plaintiff  herein, 
and  that  such  conveyances  were  made,  executed  and  delivered  by  the 
said  Benedict  Dreyfus  and  Rose,  his  wife,  and  accepted  by  the  said 
Edward  Dreyfus  in  trust  for  the  use  of  the  said  Benedict  Dreyfus; 
that  the  deed  to  the  said  Grans  was  given  for  the  nominal  considera- 
tion of  $8,200,  but  that  said  deed  was  actually  given  absolutely  with- 
out consideration;  that  said  conveyance  was  made,  given,  executed 
and  delivered  by  the  said  Dreyfus  and  Flora,  his  wife,  and  received 
and  accepted  by  the  said  Lewis  Gans  with  intent  to  hinder,  delay  and 
defraud  the  just  creditors  of  the  said  Benedict  Dreyfus  of  their  lawful 
-suits,  damages,  forfeitures,  debts  and  demands,  and  particularly  to  so 
hinder,  delay  and  defraud  the  plaintiff  herein,  and  that  such  deed  or 
conveyance  was  made,  executed  and  delivered  by  the  said  Edward 
Dreyfus  and  Flora  his  wife,  and  accepted  by  the  said  Lewis  Gans  in 
trust  for  the  use  of  the  said  Benedict  Dreyfus;  that  all  of  said  con- 
veyances were  part  of  a  collusive  and  fraudulent  conspiracy  to  pre- 
vent the  collection  of  the  judgment  hereinbefore  set  forth;  that  the 
-said  defendant  Benedict  Dreyfus  has  no  other  property  than  that 
attempted  to  be  conveyed  by  the  said  deeds  or  assignments  out  of 
which  the  judgment  hereinbefore  set  forth  can  be  collected,  and  that 
unless  such  conveyances  be  set  aside  by  the  decree  or  judgment  of  this 
court  and  the  plaintiff  be  allowed  to  collect  such  judgment  out  of  the 
above-described  real  estate,  the  same  must  remain  wholly  unpaid; 
that  the  said  defendant  Edward  Dreyfus  now  claims  to  own  and  is 
seized  in  fee-simple  of  all  and  singular  the  five  several  lots  or  tracts  of 
land  last  above  described,  by  virtue  of  the  attempted  and  pretended 
conveyance  of  said  lots  to  him,  above  set  forth,  and  collusively  and 
fraudulently  given  and  accepted  as  aforesaid;  that  the  said  defendant 
Flora  Dreyfus  is  a  married  woman,  the  wife  of  the  defendant  Edward 
Dreyfus,  and,  therefore,  if  he  obtained  any  title  whatever  to  said 
premises  by  reason  of  the  said  conveyances,  collusively  and  fraudu- 
lently made  as  aforesaid,  she  is  seized  of  an  inchoate  right  of  dower 
therein;  that  the  said  defendant  Lewis  Gans  now  claims  to  own  and 
be  seized  in  fee-simple  of  the  six  lots  or  tracts  of  land  first  above  de- 
scribed, by  virtue  of  the  attempted  and  pretended  conveyance  of  said 
land  to  him,  above  set  forth,  and  collusively  and  fraudulently  given 
and  accepted  as  aforesaid;  that  the  defendant  Mary  Gans  is  a  married 
woman,  the  wife  of  the  said  defendant  Lewis  Gans,  and,  therefore,  if 
he  has  obtained  any  title  whatever  to  said  premises  by  reason  of  the 
said  conveyances  collusively  and  fraudulently  made  as  aforesaid,  she  is 
■seized  of  an  inchoate  right  of  dower  therein. 

Wherefore  the  plaintiff  demands  judgment: 

JFirst.  That  the  said  deeds  or  conveyances  above  described,  made  by 
81 
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said  Benedict  Dreyfus  and  Eose,  his  wife,  to  the  said  Edward  Dreyfus, 
and  the  deed  or  conveyance,  above  described,  made  by  said  Edward 
Dreyfus  and  Flora,  his  wife,  to  the  said  Lewis  Gans,  may  each  be  de- 
nied and  adjudged  fraudulent  and  void  as  against  the  creditors  of 
said  Benedict  Dreyfus  and  particularly  as  against  this  plaintiff. 

Second.  That  a  receiver  of  the  said  real  property  and  of  all  the 
property  and  effects  of  the  said  Benedict  Dreyfus  be  appointed. 

Third.  That  the  defendants,  and  each  of  them,  be  adjudged  to  ac- 
count for  all  moneys  received  by  them,  or  either  of  them,  under  the 
deeds  or  conveyances  before  described,  and  for  the  proceeds,  rents  and 
profits  of  the  real  estate  therein  purporting  to  be  conveyed,  and  that 
they  deliver  said  property,  proceeds,  rents  and  profits  to  said  receiver. 

Fourth.  That  the  said  defendants,  and  each  of  them,  be  in  the  mean 
time  enjoined  and  restrained  from  selling,  transferring,  assigning  or  in 
any  way  interfering  with  said  real  property,  or  any  part  thereof. 

Fifth.  That  the  said  receiver  be  authorized  and  directed  to  'sell  or 
dispose  of  said  real  property,  or  so  much  thereof  as  shall  be  necessary, 
and  out  of  the  proceeds  thereof  to  pay  the  aforesaid  judgment  and  the 
costs  and  expenses  of  this  action,  and  hold  the  balance  for  the  further 
order  of  this  court. 

Sixth.  And  for  such  further  or  other  relief  as  to  the  court  may  seenx 
just. 

LiNSON  &  Van  Buken, 

A  ttorneys  for  Plaintiff. 

Precedent  for  Complaint  to  set  aside  Assignment  and  for  Receiver  on 

Creditor's  Bill. 

SUPREME  COTJET  —  Ulster  County. 


William  B.  Ennist 


Jacob  L.  DeWitt,  as  General  Assignee 
of  Lucius  Lawson,  and  individually, 
Chauncey  Stewart,  Charles  H.  Pinney, 
and  Mary  J.  Pinney,  Ms  wife,  Lucius 
Lawson,  and  Arrietta,  his  wife,  and 
others. 


The  plaintiff  herein  respectfully  shows  to  this  court,  that  on  the 
19th  day  of  June,  1885,  this  plaintiff  recovered  a  judgment  in  the 
Supreme  Court  of  this  State  for  the  sum  of  $606.38,  damages  and 
costs,  which  was  duly  docketed  in  Ulster  county  clerk's  office, 
against  Lucius  Lawson,  and  that  thereafter  and  before  the  com- 
mencement of  this  action,  execution  was  duly  issued  tliereon  to  the 
sheriff  of  Ulster  county,  in  which  county  the  said  Lucius  Lawson  re- 
sided at  the  time  of  the  entry  of  said  judgment,  and  has  ever  since 
resided,  and  which  said  execution  has  heretofore  been  returned  by 
said  sheriff  of  Ulster  county  wholly  unsatisfied  ;  this  plaintiff  further 
shows  that  on  the  20th  day  of  November,  1884,  the  defendant 
Lucius  Lawson  executed  and  delivered  to  the  grantee  named  therein 
an  instrument  in  writing,  purporting  to  be  a  general  assignment, 
for   the    benefit   of  his   creditors,  of   all   his   property   to  defendant 
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Jacob  L.  DeWitt,  with  certain  preferences  therein  set  fortli,  which 
trust  was  therein  accepted  by  said  DeWitt,  which  said  instrument 
is  recorded  in  Ulster  county  cleric's  office  in  book  of  deeds  No.  254, 
page  295,  etc.,  to  which  reference  is  hereby  made  ;  that  on  the  19tli 
day  of  November,  1884,  the  said  Lucius  Lawson  made  and  executed 
and  delivered  to  the  defendant  Charles  H.  Pinney  an  instrument 
in  writing,  in  and  by  which  he  conveyed  to  said  Pinney,  for  a 
consideration,  as  there  alleged,  of  $1,200,  certain  property  in  the 
town  of  Hurley,  therein  described  at  length,  to  which  conveyance, 
recorded  in  book  253  of  deeds,  page  630,  in  Ulster  county  clerk's 
office,  reference  is  made  for  a  full  description  of  said  property  ; 
that  said  instrument  was  made,  executed  and  delivered  by  said 
Lawson  in  contemplation  of  the  general  assignment  above  set  forth, 
and  is  part  of  the  scheme  for  disposing  of  his  property ;  that  at  the 
time  of  the  delivery  of  said  deed  and  previous  thereto  it  was  under- 
stood, agreed  and  arranged  by  and  between  the  defendant  Lawson  and 
the  defendant  Pinney  that  the  said  deed  was  given  to  secure  said  Pin- 
ney the  sum  of  $1,200,  due  and  owing  to  him  from  Lawson,  and  that, 
in  case  any  other  or  further  sum  should  be  realized  from  sale  of  said 
premises  by  said  Pinney,  the  excess  thereof,  over  and  above  said  sum 
of  $1,200,  should  be  returned  to  said  Lawson  for  his  sole  use  and 
benefit ;  or  in  case  the  said  property  should  be  mortgaged  for  a  sum  in 
excess  of  the  sum  of  $1,200,  tlie  said  Pinney  would  convey  the  said 
premises  subject  to  said  mortgage  to  the  wife  of  defendant  Lawson 
for  the  use  and  benefit  of  the  said  Lawson ;  that  thereafter  the  de- 
fendant Pinney  mortgaged  said  property  to  one  Bvangela  Hayes  for 
the  sum  of  $1,500,  and  out  of  the  proceeds  received  the  sum  of  $1,200, 
being  the  amount  of  his  debt,  and  paid  out  the  balance  under  the  di- 
rection of  said  Lawson  and  for  his  benefit  and  at  his  request ;  that 
said  property  was  in  fact  at  that  time  and  now  is  worth  the  sum  of 
$2,500,  and  that  such  value  was  well  known  to  said  Lawson  and  said 
Pinney  at  the  time  of  said  transfer,  and  it  was  understood  and  in- 
tended said  Lawson  should  receive  the  benefit  of  said  value  over  said 
$1,300  ;  that  said  propei'ty  was  not  set  out  or  described  in  the  inven- 
tory and  schedule  thereafter  made  by  the  assignor,  nor  any  interest 
therein  or  equity  in  relation  thereto,  and  said  assignee  has  never  in 
any  wise  interfered  therewith  ;  that  various  other  items  of  prop- 
erty, consisting  of  interest  in  real  estate  and  also  certain  personal 
property,  were  intentionally  omitted  from  said  inventory  so  made 
and  filed  with  the  county  judge  of  Ulster  county  as  required  bylaw, 
such  interest  being  a  valuable  interest  in  such  real  estate;  that  such 
sale  to  said  Pinney  and  the  assignment  in  reference  thereto,  above  set 
forth,  were  communicated  to  the  defendant  Jacob  L.  DeWitt,  before 
the  signing  and  delivery  of  said  general  assignment ;  that  said  assignor 
.  and  assignee  entered  into  certain  agreements  and  arrangements  as  to 
'Said  property  as  part  of  the  scheme  of  such  assignment,  by  virtue  of 
1  which  said  assignor  was  to  remain  in  possession  of  said  assigned  pro] >- 
erty  or  a  part  thereof,  and  manage  and  control  tlie  same,  and  snid 
Lawson  did  so  manage  and  control  said  property  and  receive  the 
income  of  a  portion  thereof  after  said  assignment  ;  that  said  as- 
signment as  well  as  said  deed  to  Pinney  was  made  by  said  Law- 
son  with  intent   to  hinder,  delay  and  defraud  the  creditors  of  said 
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Lawson  and  received  by  said  DeWitt  witli  full  knowledge  of  said 
fraudulent  intent  on  the  part  of  said  Lawson;  that  said  assignment 
was  fraudulent  and  void  as  against  this  plaintiff  and  the  other  credit- 
ors of  said  Lawson,  and  conveyed  no  title  or  interest  in  said  prop- 
erty to  said  assignee,  the  defendant  Jacob  L.  DeWitt;  that  the  said 
conveyance  to  Pinney  was  fraudulent  and  void  as  a  conveyance  of 
said  property,  and  is  invalid  and  insufficient  to  convey  any  interest  in 
said  premises  to  said  Pinney  over  and  above  the  amount  due  him,  and 
that  he  has  no  further  interest  in  said  premises  so  conveyed;  that 
after  the  giving  of  said  conveyances  the  said  DeWitt  filed  his  bond  as 
general  assignee  of  said  Lawson,  and  the  defendant  Chauncey  Stew- 
art and  Artemas  Sahler  became  his  sureties  thereon,  and  the  assignor 
filed  a  paper  purporting  to  be  an  inventory  of  his  property  in  Ulster 
county  clerk's  office  on  the  18tli  day  of  December,  1884,  and  thereaf-. 
ter  proceeded  to  act  as  assignee  with  reference  to  a  portion  of  the  es- 
tate of  said  Lawson;  that  on  the  25th  day  of  June,  1885,  the  said 
DeWitt  offered  for  sale  at  auction  at  the  court-house  certain  real  es- 
tate of  said  assignor  described  in  the  inventory  and  schedules  filed  as 
aforesaid  as  follows  {insert  description);  that  all  the  said  property  was 
sold  and  conveyed  by  said  assignee  for  the  sum  of  $350,  subject  to  a 
mortgage  for  $3^500  to  defendant  John  S.  Everett,  although  valued 
in  said  schedules  at  $6,100  over  and  above  said  mortgage,  and  is,  in 
fact,  worth  a  very  considerable  sum  over  and  above  said  mortgage, 
and  the  said  $350  is  an  utterly  and  entirely  inadequate  price  for  said 
property,  and  the  same  was  unnecessarily  sacrificed;  that  prior  to  such 
sale  an  action  had  been  brought  by  the  defendant  Artemas  Sahler, 
against  said  Lawson,  and  he  had  recovered  a  judgment  therein  for  the 
sum  of  $876.83,  caused  a  levy  to  be  made  on  the  pei^sonal  property  of 
said  Lawson  included  in  said  assignment,  and  had  caused  the  sheriff 
of  Ulster  county  to  levy  on  some  of  said  personal  property  and  sell 
the  same;  and  a  portion  of  said  real  estate  had  been  attached  in  said 
action ;  and  said  Jacob  L.  DeWitt  had  brought  an  action  against  said 
sheriff  to  recover  the  value  of  the  property  so  levied  upon  and  sold  ; 
that  the  defendant,  the  said  sheriff,  thereafter,  and  before  said  sale, 
served  an  answer  in  said  action,  setting  out  that  said  property  ^vas 
liable  to  execution,  and  that  the  said  pretended  assignment  was  made 
by  said  Lawson,  and  accepted  by  said  DeWitt,  with  intent  to  hinder, 
delay  and  defraud  creditors,  and  was,  therefore,  void;  that  at  said  sale 
notice  of  the  pendency  of  said  action  and  of  said  claim  of  the  inva- 
lidity of  said  assignment  was  given  by  the  attorneys  for  said  Eiseley, 
and  the  assignee  was  requested  to  delay  the  sale  of  said  property,  but 
refused  to  delay  the  same  until  after  the  hearing  and  determination 
of  said  action,  and  that  no  person  was  willing  to  bid  off  said  property 
at  a  fair  price  by  reason  of  said  notice  and  the  doubt  as  to  the  validity 
of  the  title  to  be  acquired;  that  the  defendant  John  S.  Everett  was 
present  and  heard  said  notice  given,  and  bought  said  premises  for 
much  less  than  their  full  value,  with  full  knowledge  of  the  claim  that 
said  assignment  was  invalid,  as  so  made  by  creditors,  and  that  the 
property  failed  to  bring  a  large  price  by  reason  of  the  doubts  as  to  the 
validity  of  such  assignment ;  that  it  was  the  duty  of  said  assignee  to 
delay  said  sale  until  said  question  of  validity  of  said  assignment  was 
adjudicated    in   said   action,    and   that  by  reason  of  such  sale,  the 
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creditors  of  said  Lawson  suffered  great  loss;  made  as  aforesaid,  the 
said  sale  was  null  and  void,  and  should  be  vacated,  set  aside  and 
held  for  naught ;  that  the  conveyance  of  said  premises  from  said 
Jacob  L.  DeWitt  to  said  Everett  is  dated  July  7,  1885,  and  recorded 
in  Ulster  county  clerk's  office,  book  of  deeds  No.  358,  page  530  ; 
that  thereafter,  and  at  the  April  terin,  1886,  the  said  action  brought 
by  said  Jacob  L.  DeWitt  as  aforesaid,  against  Joseph  Eiseley,  shi^riff, 
was  tried  on  the  merits  before  a  jury,  on  the  issue  of  the  validity 
of  said  assignment  from  said  Lawson  to  defendant  DeWitt,  and 
plaintiff's  complaint  dismissed  on  the  merits,  and  said  assignment 
held  null  and  void  and  of  no  effect  as  to  the  said  defendant ;  that 
thereafter,  as  plaintiff  is  informed  and  believes,  the  defendant  Everett 
applied  to  the  Ulster  County  Savings  Institution,  the  holder  of  a  mort- 
gage for  $3,500  on  the  real  property  described  in  said  inventory  of 
said  Lawson,  for  an  assignment  of  the  said  mortgage,  and  procured 
the  same  in  the  name  of  his  wife,  the  defendant  Sarah  0.  Everett, 
for  the  purpose  of  protecting  the  said  alleged  sale  to  said  Everett,  and, 
as  this  plaintiff  believes,  for  the  purpose  of  foreclosing  and  to  pre- 
vent the  plaintiff  and  other  judgment  creditors  from  realizing  on  their 
judgments  against  said  Lawson,  and  this  plaintiff  tenders  to  said  de- 
fendant Sarah  C.  Everett  the  amount  due  on  said  mortgage  for  prin- 
cipal and  interest  and  insurance,  and  demands  an  assignment  thereof 
as  a  judgment  creditor  of  said  Lawson;  that  all  the  defendants  ex- 
cept Jacob  L.  DeWitt,  as  assignee,  Chauncey  Stewart,  John  S.  Ever- 
ett and  Sarah  C.  Everett,  James  E.  Pinney  and  Mary  Pinney  are  de- 
scribed in  the  inventory  filed  by  Lucius  Lawson  as  creditors  of  said 
Lawson,  and  are  made  defendants  by  reason  of  said  interest,  and  no 
personal  claim  or  demand  is  made  against  them,  and  the  said  Stewart 
is  made  defendant  solely  because  he  is  surety  for  said  assignee,  and  no 
personal  claim  is  made  against  him  ;  that  a  portion  of  the  judgment 
recovered  by  Artemas  Sahler,  Abel  A.  Crosby,  Grove  Webster  and 
Charles  Reynolds,  hereinbefore  set  forth  against  said  Lawson,  remains 
unpaid,  as  plaintiff  is  informed  and  believes,  and  that  Artemas  Sahler 
on  the  23d  day  of  June,  1885,  recovered  in  the  Supreme  Court  two 
several  judgments  against  said  Lucius  Lawson,  one  for  the  sum  of 
1347.84  damages  and  costs,  and  one  for  the  sum  of  damages  and  costs 
$433.35,  which  judgments  were  subsequently  by  order  of  the  Supreme 
Court  docketed  in  said  county  as  of  the  18th  day  of  June,  1885  ;  that 
on  the  15th  day  of  April,  1886,  the  defendant  Jacob  L.  DeWitt  ob- 
tained a  judgment  in  the  Supreme  Court  against  Lucius  Lawson, 
docketed  in  Ulster  county  clerk's  office  on  that  day,  for  the  sum  of 
$176.38. 

Wherefore,  plaintiff  demands  judgment  of  this  court : 
First.  That  the  pretended  general  assignment  of  Lucius  Lawson  to 
Jacob  L.  DeWitt  hereinbefore  set  forth  be  declared  null  and  void,  and 
the  same  be  set  aside,  canceled  and  held  for  naught,  and  the  defend- 
ants Lawson  and  DeWitt  be  decreed  to  convey  the  real  property 
therein  described  to  a  receiver  to  be  appointed  herein. 

Second.  That  the  deed  from  Lucius  Lawson  to  James  Pinney  here- 
inbefore set  forth  be  declared  null  and  void  as  to  any  and  all  sums 
over  that  secured  by  the  mortgage  to  Evangela  li.iyes,  and  that  said 
Charles  H.  Pinney  and  Mary  I'inney  be  decreed  to  convey  said  premises 
to  a  receiver  to  be  appointed  herei;:,  subject  to  said  mortgage. 
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Third.  That  the  said  sale  made  by  the  assignee  to  defendant  John 
S.  Everett,  and  the  deed  executed  thereunder  dated  July  7,  1885, 
be  vacated,  annulled,  set  aside  and  canceled,  and  the  said  Everett  and 
Sarah  C,  his  wife,  be  decreed  to  convey  the  same  to  a  receiver,  and  the 
said  Everett  be  decreed  to  pay  over  to  a  receiver  the  rents  and  profits 
of  the  property  received  by  him. 

Fourth.  That  the  said  John  S.  Everett  and  all  other  persons  be  en- 
joined and  restrained  daring  the  pendency  of  this  action  and  per- 
petually thereafter  from  taking  possession  of  any  of  the  property  de- 
scribed in  the  complaint,  or  from  in  any  wise  interfering  with  any 
property  so  described,  or  from  assuming  any  control  over  the  same,  or 
exercising  any  act  of  ownership  with  reference  thereto,  or  from  collect- 
ing the  rents  or  profits  thereof,  and  particularly  from  taking  possession 
of,  or  interfering  with  in  any  manner,  any  of  said  property  not  now  in 
his  possession,  or  occupied  by  him. 

Fifth.  That  said  Sarah  0.  I'verett  be  enjoined  and  restrained  from 
foreclosing  said  mortgage  so  obtained  from  the  Ulster  County  Savings 
Institution,  or  causing  the  same  to  be  foreclosed,  until  the  final  deter- 
mination of  this  action,  without  notice  to  this  plaintiff  of  such  inten- 
tion, and  failure  on  the  part  of  the  jilaintiff  to  take  an  assignment 
thereof  and  pay  the  amount  due  thereon  ;  and  that  the  said  defend- 
ant be  directed  to  assign  the  said  mortgage  to  this  plaintiff  upon  pay- 
ment of  said  sum  so  due. 

Sixth.  That  a  receiver  be  appomted  herein  to  collect  the  rents  and 
profits  of  the  premises  herein  described  during  the  pendency  of  this 
action,  and  until  the  sale  of  such  premises,  and  to  make  sale  thereof 
under  the  judgment  herein,  and  to  receive  and  to  pay  over  to  this 
plaintiff  and  such  other  parties  as  may  be  entitled  thereto,  the  moneys 
to  be  realized  on  the  accounting  of  said  John  S.  Everett  and  Jacob  L. 
DeWitt. 

Seventh.  That  a  referee  be  appointed  to  take  and  state  to  the  court 
the  accounts  of  Jacob  L.  DeWitt,  as  assignee  of  said  Lucius  Lawson 
under  the  said  assignment,  and  also  to  take  account  of  and  state  the 
amount  due  the  estate,  or  the  amount  due  said  Everett  from  said  as- 
signee, if  any  thing,  and  to  take  proof  as  to  the  proper  parties  entitled 
to  the  proceeds  of  the  moneys  which  may  be  realized  from  the  as- 
signor's estate. 

Eighth.  That  plaintiff  have  such  other  and  further  relief  as  may  be 
just  and  agreeable  to  equity,  together  with  costs  of  this  action. 

V.  B.  Van  Wagonen, 

Plaintiff's  Attorney. 

The  answer.  —  A  denial  of  fraud  in  an  answer  puts  plaintiff  upon 
proof  of  it,  and  entitles  defendant  to  put  in  evidence  all  such  facts 
as  disprove  it.  Vanalstyne  v.  Norton.,  1  Hun,  537.  .\lthongb  the 
affidavits  upon  which  substituted  service  of  summons  is  ordered  be 
sufficient  to  give  the  court  jurisdiction  to  make  the  order,  they  are 
not  conclusive  in  a  creditor's  suit,  and  the  defendant  may  impeach 
the  judgment  by  showing  that  the  defendant  was  a  person  against 
whom  substituted  service  of  summons  could  not  be  ordered  as  a  non- 
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resident.  Buswell  v.  Louclcs,  8  Daly,  518.  Defendant  may  set  up 
that  plaintiff's  judgment  was  fraudulently  recovered.  Richardson 
V.  Trimble,  38  Hun,  4U9 ;  S.  C,  17  Abb.  N.  C.  210,  citing  Man- 
derville  v.  Reynolds,  68  IST.  Y.  542.  Defendant  may  show  by  an- 
swer that  the  judgment  was  recovered  in  violation  of  an  equitable 
agreement.  Smith  v.  Cooheron,  2  Edw.  501.  See  to  contrary, 
Mathingly  v.  Nye,  8  Wall.  370  ;  Abb.  Trial  Ev.  741.  An  objec- 
tion to  the  regularity  of  the  judgment  is  not  available  as  a  defense. 
Sanford  v.  Sinclair,  8  Paige,  373  ;  Piatt  v.  Caldwell,  9  id.  386 ; 
Hone  V.  Woolsey,  2  Edw.  289 ;  Barnard  v.  Darling,  1  Barb.  Ch. 
218.  Nor  is  an  objection  to  the  irregularity  of  the  execution. 
Green  v.  Rurnham,  3  Sandf.  Ch.  110  ;  Williams  v.  Hogeboom,  8 
Paige,  469.  Defendant  need  only  answer  as  to  property  he  had  at 
time  bill  was  filed.  Ro^e  v.  Brinclcerhoff,  4  Edw.  348 ;  Gregory 
V.  Valentine,  id.  282.  It  is  no  defense  to  a  creditor's  bill  to  reach 
the  rights  of  a  patentee  or  his  assignee  under  a  patent,  that  the  in- 
vention is  without  novelty  or  utility.  Gillett  v.  Bate,  86  N.  Y.  87. 
It  is  no  defense  that  there  is  property  which  the  sheriff  failed  to  dis- 
cover and  levy  upon.     Mead  v.  Stratton,  20  Week,  Dig.  44. 

Miscellaneous  matters  of  practice.  —  Proceedings  supplementary 
to  an  execution  are  not  a  necessary  preliminary  to  a  judgment  cred- 
itor's action.  Pope  v.  Cole,  55  N.  Y.  124.  Where  different  actions 
have  been  brought  by  creditors  for  themselves  and  the  other  cred- 
itors, against  an  assignee  for  the  benefit  of  creditors,  for  an  account- 
ing and  closing  of  the  trust,  the  court  has  power  to  compel  creditors 
and  claimants  to  come  in  and  prove  their  claims  in  the  suit  brought 
or  interlocutory  judgment  first  obtained,  and  to  stay  proceedings  in 
the  other  actions.  Travis  v.  Myers,  67  N.  Y,  542.  The  plaintiff, 
pending  the  action,  and  without  waiving  or  abandoning  the  lien  of 
his  judgment,  may  proceed  to  sell  the  debtor's  lands  on  execution 
under  his  judgment ;  having  done  so,  he  may  still  proceed  with  the 
creditor's  action  to  obtain  a  judgment  removing  the  cloud  upon  title. 
Erichson  v.  Quinn,  15  Abb.  Pr.  (N.  S.)  166  ;  memorandum,  50  N". 
Y.  697.  A  creditor  cannot  maintain  an  action  in  aid  of  his  execution 
without  showing  fraud,  collusion  or  combination  obstructing  the 
ordinary  process  of  the  law  ;  mere  questions  as  to  priority  of  lien  as 
between  himself  and  other  claimants  will  not  suffice.  Sktriner  v. 
Stewart,  15  Abb.  391.  See  Shaw  v.  Dwight,  27  N.  Y.  244.  A 
<;i-editor's  suit  may  be  maintained  while  suppleujentary  proceedings 
are  pending.  Taylor  v.  Persse,  15  How.  417;  Gei'e  v.  Dibble,  17 
id   31.     A  jndgm.ent  creditor,  after  instituting  supplementai-y  pro- 
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ceedings,  aiid  before  the  appointment  of  a  receiver,  may  bring  a 
creditor's  action  to  set  aside  an  assignment.  Bennett  v.  McOuire, 
5  Lans.  183.  The  creditor's  action  does  not  relate  back  to  supple- 
mentary proceedings  so  as  to  recover  moneys  paid  over  by  a  third 
party  to  the  judgment  debtor.  Edmonston  v.  McLoud,  16  N. 
Y.  543. 

In  an  equitable  action  to  reach  a  specific  fund  of  a  debtor  in  the 
hands  of  other  defendants,  no  relief  being  demanded  against  the 
debtor,  the  court  should  not  grant  a  personal  judgment  against  the 
debtor.  Kelly  v.  Downing,  42  N.  Y.  71.  It  is  said  an  action  must 
be  brought  within  six  years,  after  return  of  execution  unsatisfied,  to 
set  aside  a  fraudulent  conveyance ;  Eyre  v.  Beebe,  28  How.  333 ; 
but  in  Tafft  v.  Wright,  2  T."  &  C.  614,  affirmed  59  N.  Y.  656,  the 
ten  years'  statute  is  held  to  apply.  See,  also,  Huhlell  v.  Newbury, 
53  N.  Y.  98.  A  right  of  action'  to  set  aside  an  assignment  is  not 
waived  by  delay  so  long  as  the  assignee  has  in  his  hands  moneys  be- 
longing to  the  trust.  Knauth  v.  Bassett,  34  Barb.  31 .  The  plain- 
tiff, in  a  creditor's  action,  may  obtain  an  injunction  to  restrain  the 
defendant  from  disposing  of  the  property  ;  Candler  v.  Petit,  1 
Paige,  168  ;  Bloodgood  v.  GlarTc,  4  id.  574;  but  such  an  injunction 
will  prevent  another  judgment  creditor  from  levying  on  the  prop- 
erty. Lansing  v.  Easton,  7  Paige,  364.  One  who  claims  a  bene- 
ficial interest  under  an  assignment  cannot  have  relief  on  the  ground 
that  it  is  fraudulent.  Ontario  Bank  v.  Root,  3  Paige,  478.  A 
judgment  creditor  cannot  maintain  an  action  to  set  aside  an  assign- 
ment by  his  debtor,  where  such  assignment  was  made  before  the 
cause  of  action  accrued,  upon  which  he  obtained  his  judgment. 
Phillips  V.  Wooster,  36  N.  Y.  412.  One  who  sues  for  himself  and 
all  others  may  discontinue  before  judgment.  Tremain  v.  Guard- 
ian, etc.,  Co.,  11  Hun,  286.  Until  an  order  for  judgment  in  a  suit 
brought  for  all,  in  which  they  can  come  in,  there  is  nothing  to  pre- 
vent a  suit  on  each  separate  judgment  for  similar  relief.  O^Brien 
V.  Browning,  49  How.  109.  Where  an  order  for  an  accounting  is 
made  under  which  all  creditors  may  come  in,  it  operates  as  an  inter- 
locutory judgment  in  favor  of  each  creditor  whether  he  comes  in  or 
not,  as  effectually  as  if  he  had  been  named  as  a  party  after  such 
judgment,  no  creditor  will  be  allowed  to  bring  or  proceed  with  a 
separate  suit  to  judgment.  Creditors  who  do  not  come  in  are  barred 
after  the  usual  notice  to  creditors  has  been  published,  though  they 
have  had  no  actual  knowledge  of  the  proceedings.  Kerr  v.  Blodgett^ 
48  N.  Y.  62. 
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A  judgment  creditor,  who  has  beeu  defeated  in  his  own  suit,  can- 
not come  into  an  action  brought  for  all,  and  be  made  plaintiff. 
O'Brien  v.  Browning,  11  Hun,  179 ;  appeal  dismissed,  77  N.  Y. 
630.  A  suit  to  avoid  a  mortgage  as  fraudulent,  as  against  creditors, 
will  not  be  defeated  by  its  foreclosui-e  and  sale  thereunder,  pending 
the  action.  Smith  v.  Shaul,  21  Week.  Dig.  91.  lu  an  action  to 
set  aside  a  general  assignment  on  the  ground  of  fraud,  the  plaintiff 
may  attack  any  other  instrument  which  may  have  been  executed  by 
the  fraudulent  debtor  in  order  to  withdraw  his  property  froin  the 
claims  of  creditors.     Chandler  v.  Powers,  9  State  Eep.  1G9. 

What  constitutes  fraud  or  fraudulent  intent. —  Whether  a  vol- 
untary deed  be  fraudulent  as  to  creditors  is  a  question  of  fact  for  a 
jury.  Bennett  v.  McOuire,  5  Lans.  183.  Fraud  will  not  be  pre- 
sumed where  an  instrument  admits  of  an  opposite  construction. 
Bank  of  Sil-der  Creek  v.  Talcott,  22  Barb.  550.  Fraudulent  intent 
may  be  inferred  from  circumstances.  Stutson  v.  Brown,  7  Cow. 
732;  Gram  v.  Mitchell,  1  Sandf.  Ch.  251 ;  Currie  v.  Rart,  2  id. 
353  ;  Bank  of  Orange  Co.  v.  Fink,  7  Paige,  87 ;  Vance  v.  Phillips, 
6  Hill,  433 ;  Eildreth  v.  Sands,  14  Johns.  493  ;  Cook  v.  Smith,  3 
Sandf  Ch.  33 ;  Delaware  v.  Ensign,  2 1  Barb.  85  ;  Wilson  v.  Fergu- 
son, 10  How.  175  ;  Newman  v.  Cordell,  43  Barb.  448  ;  Pine  v. 
Rickert,  21  id.  469;  Briggs  v.  Mitchell,  60  id.  2S8;  Waverly  Bank 
v.  Halsey,  57  id.  249 ;  Solomon  v.  Moral,  53  How.  342 ;  Blaut  v. 
Oaller,  77  ~E.  T.  461 ;  VanWyck  v.  Seward,  IS  Wend.  375.  A 
sale  by  one  indebted,  in  consideration  of  supporting  his  family,  is 
fraudulent  and  void  as  to  creditors.  Jackson  v.  Parker,  9  Cow.  73. 
If  a  person,  about  to  engage  in  a  new  business,  convey  his  property 
without  consideration  it  is  void.     Case  v.  Phelps,  39  IS^.  T.  164. 

A  conveyance  with  intent  to  defeat  a  recovery  in  a  pending  action 
is  void.  Ford  v.  Johnston,  7  Hun,  563 ;  Van  Beuren  v.  Myers, 
18  Johns.  425  ;  Pendleton  v.  Hughes,  65  Barb.  136.  Whci'e  a 
debtor  for  a  nominal  consideration  conveys  his  real  estate  to  his  wife 
and  children,  but  remains  in  possession  of  the  same  without  any  ap- 
parent change  of  ownership,  and  continues  in  business,  paying  his 
past  indebtedness  by  obtaining  new  credits  and  contracting  new 
debts,  until  he  fails  in  business,  such  conveyance  is  fraudulent  as  to 
subsequent  creditors.  Savage  v.  Murphy,  34  N.  Y.  508.  A  con- 
veyance of  real  estate,  by  a  man  to  a  woman,  in  consideration  of  her 
marrying  him,  with  knowledge  on  her  part  that  his  remaining  prop- 
erty is  insufficient  to  pay  his  debts,  is  void  as  to  his  creditors.  Kepp 
V.  Kepp,  7  Abb.  N.  C.  240.  A  sale  for  full  value,  made  with  intent 
82 
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to  defraud  creditors,  passes  no  title  to  a  purchaser  who  had  knowl- 
edge of  his  vendor's  fraudulent  intent.  Rosier  v.  Bowe,  26  Hun, 
554.  A  conveyance  of  personal  property  in  consideration  of  the 
future  support  of  the  debtor,  his  wife  and  children,  is  void.  Mc- 
Lean V.  Button,  19  Barb.  450.  A  sale  by  an  insolvent  debtor  to 
lii-s  wife,  of  a  stock  of  goods  upon  a  long  credit,  is  fraudulent  and 
void  as  against  his  creditors.  Browning  v.  Hart,  6  Barb.  91 ; 
Litchfield  V.  Pelton,  id.  187.  A  transfer  of  goods  in  payment  of  a 
lawful  debt  is  fraudulent  at  law,  if  made  with  intent  to  defraud  an- 
other creditor  and  to  deprive  him  of  his  ability  to  collect  his  claim, 
if  the  assignee  have  notice  of  the  fraudulent  intent.  Walsh  v.  Keliy, 
42  Barb.  98. 

A  transfer  of  all  his  property  by  a  debtor,  without  consideration, 
in  trust  for  his  own  use  during  life,  and  after  his  death  for  payment 
of  his  debts,  is  on  its  face  fraudulent  as  to  existing  creditors,  with- 
out reference  to  fraudulent  intent.  Young  v.  Seermans,  66  N.  Y. 
374.  To  render  a  voluntary  conveyance  fraudulent  as  to  creditors 
it  is  not  necessary  that  the  grantor  be  or  believe  himself  insolvent; 
it  is  enough  that  his  solvency  is  contingent  upon  the  fluctuations  of 
the  market.  Carpenter  v.  Roe,  10  IST.  Y.  227;  Waterhury  v. 
Sturtevatit,  18  Wend.  353.  A  voluntary  conveyance  is  void  as  to 
creditors,  although  the  grantee  were  not  privy  to  the  fraud.  Mo- 
haivk  Bank  v.  Atwater,  2  Paige,  54 ;  N.  Y.  (&  H.  R.  R.  Co.  v. 
Kyle,  5  Bosw.  587 ;  Hildreth  v.  Sandt,  2  Johns.  Ch.  85.  A  volun- 
tary conveyance  by  one  largely  indebted  is  void  as  to  subsequent 
creditors.  Carpenter  v.  Muren,  42  Barb.  300;  Mills  v.  Morris, 
Hoff.  Ch.  419.  A  valuable  consideration  will  not  sustain  a  convey- 
ance tainted  with  actual  fraud.  Goodhue  v.  Berrien,  2  Sandf.  Ch. 
630.  That  the  grantee  was  ignorant  of  the  grantor's  intent  will  not 
protect  him  if  his  own  acts  were  fraudulent.  Hooker  v.  Mather,  7 
Cow.  301.  Where  the  direct  eifect  of  a  conveyance  and  of  omit, 
ting  to  put  it  upon  record  is  to  defraud  a  creditor  who,  relying  upon 
the  grantor's  apparent  ownership,  intrusts  him  with  property  which 
he  misapplies,  such  conveyance  is  fraudulent  as  to  creditors.  Pendle- 
ton V.  Hughes,  65  Barb.  136;  S.  C,  53  N.  Y.  626.  But  it  is  only  where 
a  conveyance  is  made  with  intent  to  hinder,  delay  and  defraud  cred- 
itors, that  it  is  void  as  to  subsequent  creditors,  and  one  who  gives  credit 
to  the  grantor,  knowing  he  has  parted  with  his  title,  cannot  claim  it  as 
fraudulent  as  to  him.  Baker  v.  Oilman,  52  Barb.  26.  A  voluntary 
conveyance,  which  the  grantor  was  under  nolegal  obligation  to  make, 
is  void  as  to  existing  creditors.     Ghamplin  v.  Seeher,  56  How.  46. 
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A  fraudulent  conveyance  is  void  as  against  the  creditors  intended 
to  be  defrauded.  Stephens  v.  Sinclair,  1  Hill,  143.  A  deed  void 
for  actual  fraud  will  not  be  allowed  to  stand  as  security  to  the  actual 
grantee.  Sands  v.  Codwise,  4  Johns.  536.  In  Van  Wyck  v. 
Baker,  16  Hun,  168,  it  is  held  that  where  the  grantee  was  not  aware 
of  the  fraud,  if  the  consideration  was  inadequate,  a  court  of  equity 
would  treat  it  merely  as  security  for  the  consideration  actually  paid. 
But  a  deed  fraudulent  as  to  creditors  will  not  be  allowed  to  stand  as 
security  to  a  fraudulent  grantee  for  the  amount  actually  paid,  citing 
McArthur  v.  Eoysradt,  11  Paige,  495 ;  Salomon  v.  Moral,  53  How. 
342,  and  cases  cited.  That  a  grantee  has  knowledge  of  fraudu- 
lent intent  on  part  of  grantor  may  be  inferred  from  the  circum- 
stances. Bigeloiv  v.  Timmerman,  7  Wend.  436  ;  Bennett  v.  Maguire, 
58  Barb.  625  ;  Bahcock  v.  Eckler,  24  N.  T.  623.  The  lack  of  con- 
sideration raises  a  presumption  of  fraud  on  the  part  of  the  grantee. 
Newman  v.  Cordell,  43  Barb.  448  ;  Holmes  v.  Olark,  48  id.  237  ; 
Wood  V.  Hunt,  38  id.  302 ;  4  Johns.  Ch.  481.  A  conveyance  with 
fraudulent  intent  is  not  protected  by  the  existence  of  a  valuable 
consideration.      Union  Bank  v.   Warner,  12  Hun,  306. 

A.  subsequent  purchaser  may  maintain  a  suit  to  set  aside  a  prior 
invalid  conveyance  by  his  grantor.  McMahon  v.  Allen,  35  X.  Y. 
403.  A  conveyance  made  with  actual  intent  to  defraud  may  be 
avoided  by  a  subsequent  creditor,  but  subsequent  creditors  are  not 
entitled  to  the  benefit  of  improvements  made  by  the  fraudulent 
grantee,  or  of  incumbrances  paid  by  him.  King  v.  Wilcox,  11 
Paige,  589.  A  conveyance,  in  consideration  of  an  agreement  to 
support  the  grantor  and  his  wife,  is  fraudulent  as  to  existing  credit- 
ors. Todd  V.  Monell,  19  Hun,  362.  A  voluntary  conveyance  to  a 
wife,  without  any  valuable  consideration,  is  fraudulent  as  to  credit- 
ors, although  the  wife  be  ignorant  of  any  fraudulent  intent.  Smart 
V.  Harring,  52  How.  605.  A  conveyance  to  a  wife  of  property 
paid  for  by  her  husband  is  valid  as  against  all  but  existing  creditors. 
Zimmerman  v.  Schoenfeldt,  3  Hun,  692  ;  Ocean  Bank  v.  Hodges, 
9  id.  161.  If  a  debtor  purchase  land  and  procure'the  deed  therefor 
to  be  executed  to  his  wife,  it  is  void  as  to  existing  creditors.  Wat- 
son V.  LeRoy,  6  Barb.  481 ;  Mead  v.  Gregg,  12  id.  653.  If  a 
husband  makes  a  gift  of  money  to  his  wife  it  is  void  as  to  existing  debts, 
and  also  as  to  future  creditors.  Partridge  v.  Stokes,  44  How.  381. 
A  conveyance  by  a  husband  to  a  wife  of  a  larger  amount  of  property 
than  is  sufficient  to  secure  a  debt  owing  to  her  separate  estate  is  pre- 
sumptively fraudulent  as  to  creditors.  Briggs  v.  Mitchel,  80  Barb.  28S- 
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Monej's  expended  by  a  husband  with  fraudulent  intent  upon  a 
Louse  on  his  wife's  land  can  be  followed  by  his  creditors  ;  otherwise 
as  to  his  personal  services.  Isham  v.  Schafer,  60  Barb.  317.  An 
assignment  to  trustees  in  trust  for  the  wife  of  the  grantor,  M'ho  con- 
tinues in  possession,  is  fraudulent  as  to  a  subsequent  creditor  whose 
debt  is  contracted  during  such  continuance  of  possession.  Fielder 
V.  Day,  2  Sandf.  594.  But  if  a  husband,  without  fraudulent  intent 
and  in  good  faith,  who  is  not  indebted,  pay  the  purchase-price 
of  land  and  cause  the  same  to  be  conveyed  to  his  wife,  her  title  is 
good  as  against  subsequent  creditors.  Tappen  v.  Butler,  7  Bosw. 
480 ;  Curtis  v.  Fox,  47  N.  T.  299.  This  rule  holds  good  as  to 
persons  who  had  dealt  with  the  husband  previously,  and  gave  him- 
credit  without  knowledge  of  the  transfer,  where  it  was  clear  there 
was  no  fraudulent  intent.  Oarr  v.  Breese,  81  N.  Y.  584.  See 
Brockway  v.  Fleming,  22  Week.  Dig.  430,  holding  that  an  existing 
indebtedness  alone  does  not  render  a  conveyance  fraudulent  and 
void  as  against  creditors  unless  there  is  an  intent  to  defraud,  and 
this  is  especially  the  case  where  the  balance  of  the  property  is 
sufficient  to  pay  the  debts  of  the  grantor,  on  the  authority  of  Jack- 
son V.  Post,  15  Wend.  588  ;  Phillips  v.  Wooster,  36  N".  Y.  412; 
Bank  of  U.  S.  v.  Housman,  6  Paige,  526 ;  Dunlap  v.  Hawkins, 
69  N.  Y.  342.  A  debtor  conveyed  without  consideration,  certain 
real  estate  to  a  third  person,  with  a  view  to  having  the  title  vested 
in  his  wife,  to  whom  it  was  conveyed  by  such  third  person  ;  the  prop- 
erty remaining  to  the  debtor  was  entirely  insufficient  to  pay  his 
debts.  Held,  that  the  evidence  was  sufficient  to  sustain  a  finding 
that  the  conveyance  was  made  for  the  purpose  of  hindering,  delay- 
ing and  defrauding  creditors.  Cole  v.  Tyler,  65  N.  Y.  73.  A  hus- 
band may  convey  directly  to  the  wife  property  which  is  the  result 
of  her  earnings  ;  such  deed  will  be  sustained  in  equity.  Mason  y. 
Libbey,  19  Hun,  119.  The  wife's  release  of  her  inchoate  right  of 
dower  in  her  husband's  lands  is  a  good  consideration  for  his  promis- 
sory note  in  her  favor,  if  there  be  no  intent  to  defraud  creditors ; 
Foster  V.  Foster,  5  Hnn,  557 ;  Swart  v.  Harring,  14  id.  576 ;  but 
as  against  creditors  of  an  insolvent  husband  only  to  the  extent  of 
the  actual  value  of  such  inchoate  right  of  dower  as  shown  by  the 
aimuity  tables.  Doty  v.  Baker,  11  Hun,  222  ;  Sioart  v.  Harring, 
supra.  A  gift  of  money  from  a  husband  to  a  wife,  -which  she  imme- 
diately returns  to  him  with  instructions  to  use  it  as  her  agent,  can- 
not be  upheld.  Little  v.  Willetts,  55  Barb.  125.  A  conveyance  liy 
a  husband  to  his  wife  of  personal  property  in  trust  conveys  no  title 
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to  the  wife.  Van  Arsdale  v.  Dixon,  Lalor,  358.  A  loan  of  money 
by  a  married  woman  to  lier  husband,  on  liis  promise  to  repay  it,  con- 
stitutes a  moral  obligation  which  will  uphold  a  payment  to  her  while 
the  husband  is  insolvent.  Woodworth  v.  /Sweet,  51  !N.  Y.  8;  J/c- 
Cartney  v.  Welch,  44  Barb.  271 ;  S.  C,  51  N.  Y.  626 ;  Jaycox  v. 
Caldwell,  id.  395  ;  Lowry  v.  Smith,  9  Hun,  514. 

A  voluntary  settlement  of  a  moderate  sum  by  a  husband  on  his 
wife,  he  retaining  abundant  means  to  pay  his  liabilities,  cannot  be 
invalidated  by  reason  of  his  subsequent  inability  to  pay  a  prior  debt. 
Bahcock  v.  EcMer,  24  K.  Y.  623.  A  husband,  not  legally  indebted, 
may  make  a  moderate  settlement  on  his  wife.  Wilbur  v.  Fraden- 
hurgh,  52  Barb.  474.  In  the  absence  of  fraud,  the  fact  that  the 
intended  husband,  at  the  time  of  making  an  ante-nuptial  contract, 
was  largely  in  debt,  does  not  invalidate  it.  Starkey  v.  Kelly,  50 
N.  Y.  676.  "Where  a  married  woman  purchases  property,  but  the 
deed  is  made  to  her  husband  on  his  promise  to  pay  on  request,  a 
subsequent  conTeyance  of  the  legal  title  by  him  is  not  void  as  to  his 
creditors.  Holden  v.  Burnham,  2  Plun,  678.  Where  a  solvent 
liusband  takes  a  conveyance  in  the  name  of  his  wife,  the  conveyance 
is  not  fraudulent  as  to  future  creditors.  Spicer  v.  Ayres,  2  T.  &  C- 
625  ;  Phoenix  Bank  v.  Stafford,  89  N.  Y.  405 ;  Seaman  v.  Wall, 
54  How.  47.  A  conveyance  by  a  husband  of  all  his  property  to  his 
wife  and  daughter  on  condition  thatthe  wife  will  discontinue  a  pend- 
ing suit  for  a  limited  divorce  is  fraudulent  and  void  as  to  existing 
creditors.  Morgan  v.  Potter,  17  Hun,  403.  An  ante-nuptial  con- 
tract, that  if  the  intended  husband  should  occupy  a  portion  of  his 
wife's  real  estate  after  marriage,  he  would  pay  interest  on  a  mort- 
gage in  lieu  of  rent,  is  not  fraudulent  as  to  his  creditors,  Odell  v. 
Mylins,  53  How.  250.  A  naked  gift  from  the  husband  to  the  wife 
will  be  sustained  to  the  wife  where  creditors'  rights  are  not  affected. 
Dewey  v.  Dunham,  19  Week.  Dig.  47.  As  to  what  constitutes 
such  a  valid  gift,  see  Armitage  v.  Mace,  96  ^.  Y.  538. 

An  action  cannot  be  maintained  on  behalf  of  the  creditors  of  the 
husband  against  the  wife  of  such  debtor  to  recover  the  value  of  ser- 
vices rendered  by  him  in  carrying  on  the  separate  business  of  the 
wife,  where  such  services  were  rendered  without  any  express  agree- 
ment on  the  part  of  the  wife  to  pay  therefor.  Lynn  v.  Smith,  35 
Hun,  275 ;  Abbey  v.  Deyo,  44  'E.  Y.  343  ;  Foster  v.  Persch,  68  id. 
400  ;  Shermam.  v.  Elder,  24  id.  381 ;  Buckley  v.  Wells,  33  id.  518; 
Gage  v.  Dauchy,  34  id.  293  ;  Draper  v.  Stouvenel,  35  id.  507 ; 
Bertles  v.  Nunan,  92  id.  152.     See  Kingmam,  v.  Frank,  33  Hun, 
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471.  Where  a  husband  owes  his  wife  for  money  earned  before  her 
marriage,  he  has  a  right  to  secure  it  to  her.  Earhottle  v.  Farrell, 
21  Week.  Dig.  534.  A  conveyance  of  lands  by  a  husband  to  a  wite 
held  valid  where  they  were  purchased  by  the  husband  with  the  pro- 
ceeds of  other  lands  of  which  the  wife  was  the  equitable  owner. 
Smith  Y.  Smith,  17  Week.  Dig.  81.  Where  property,  embraced  in 
a  chattel  mortgage,  is  left  in  possession  of  a  mortgagee,  under  an 
agreement  that  he  may  use  it  as  before  for  the  support  of  his  family, 
it  is  fraudulent.  Marston  v.  Vultee,S>  Bosw.  129.  A  chattel  mort- 
gage, void  in  part  as  being  given  to  hinder,  delay  or  defraud  credit- 
ors, is  void  in  toto.  Russell  v.  Winne,  37  N.  T.  591 ;  Dodds  v. 
Johnson,  3  T.  &  C.  215.  One  who  takes  a  chattel  mortgage  in 
good  faith,  upon  sufficient  consideration,  is  not  affected  by  an  undis- 
closed intent  on  the  part  of  the  mortgagor  to  defraud  other  credit- 
ors. Smith  V.  Post,  1  Hun,  516.  The  mere  fact  that  an  assignment 
of  property  was  voluntary  and  without  consideration  is  not  sufficient 
to  require  a  finding  that  it  is  fraudulent  as  to  creditors.  Oenesee, 
etc.,  Bank  v.  Mead,  92  N.  T.  637.  A  gift  inter  vivos,  without  any 
intent  to  defraud  creditors,  cannot  be  questioned  by  a  mere  volun- 
teer.    Duigan  v.  McCormaoTc,  53  How.  411. 

A  conveyance  for  a  valuable  consideration  is  not  avoided  by  the 
statute,  though  incidental  benefits  are  reserved  to  the  grantor.  Shoe- 
maJcer  v.  Hastings,  61  How.  79.  If  the  vendee  purchases  solely  for 
the  purpose  of  obtaining  payment  of  an  honest  debt,  his  knowledge  of 
a  fraudulent  intent  on  the  part  of  the  vendor  will  not  avoid  the  sale 
as  to  creditors.  Norton  v.  Mallory,  63  N.  Y.  434  ;  Ocean  Bank  v. 
Hodges,  9  Hun,  161 ;  Dudley  v.  Banforth,  61  N.  Y.  626  ;  Archer 
V.  O'  Brien,  7  Hun,  146.  A  conveyance  of  land  in  payment  of  a 
hona  fide  debt  is  not  fraudulent  as  to  other  creditors,  although 
the  debt  is  barred  by  the  statute  of  limitations.  Hale  v.  Stew- 
art, 7  Hun,  591.  To  affect  the  title  of  a  purchaser  of  chattels 
he  must  have  notice  of  his  vendor's  fraudulent  intent  prior  to  the 
perfecting  of  the  sale.  Oothhery  v.  Connor,  44  Super.  Ct.  554.  A 
voluntary  conveyance  is  not  fraudulent  as  to  subsequent  creditors, 
unless  the  grantor  was  then  insolvent  or  the  deed  was  made  with 
intent  to  defraud  subsequent  creditors.  Holmes  v.  Clark,  48  Barb. 
237 ;  Tappen  v.  Butler,  7  Bosw.  480 ;  Loeschigk  v.  Hatfield,  5 
Robt.  26  ;  Cushman  v.  Addison,  52  N.  Y.  628.  The  fact  of  an  ex- 
isting indebtedness  is  not  sufficient  to  render  a  conveyanpe  void  as 
to  prior  creditors;  there  must  he  a  fraudulent  intent.  Vanv.njclx  v. 
Seward,  6  Paige,  62;  S.  C,  18  Wend.  375;  Dunlap  v.  Hfi'i^livfi, 
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59  N.  Y.  342.  See  Babcock  v.  EcMer,  24  id.  628.  A  soldier's 
bounty-money,  being  exempt  by  la.w,  a  gift  of  it  to  bis  wife  is  not  a 
fraud  upon  creditors.  Youmans  v.  Boomhower,  3  T.  &  C.  21.  An 
absolute  conveyance,  intended  merely  as  a  security,  is  not  fraudulent 
fer  se.     Bigney  v.  Tallmadge,  17  How.  656. 

Including  interest  not  collectible  at  law,  but  which  is  equitably 
due,  does  not  render  a  mortgage  fraudulent  as  to  creditors.  Spencer 
V.  Ayrault,  10  N.  Y.  202.  An  insolvent  debtor  may  lawfully  pi-e- 
fer  one  creditor  to  another  by  a  conveyance  of  property  to  secure 
him.  Bishop  v.  Halsey,  13  How.  134;  Powers  v.  Graydon,  10 
Bosw.  630  ;  -MoMenomy  v.  Roosevelt,  3  Johns.  Ch.  446  ;  Carpenter 
V.  Muren,  42  Barb.  300  ;  Bedell  v.  Chase,  34  N.  Y.  386.  The  mere 
sale  of  goods  by  a  person  in  failing  circumstances  upon  credit,  to  one 
who  has  a  knowledge  of  his  condition,  is  not  a  fraud  in  law.  Loes- 
chigTc  v.  Bridge,  42  IST.  Y.  421.  The  sale  by  an  insolvent  firm  of 
all  its  effects,  at  a  fair  valuation,  to  a  responsible  vendee,  who  has 
knowledge  of  the  vendor's  insolvency,  is  not  fraudulent  per-  se. 
liuhl  V.  Phillips,  48  N.  Y.  125,  reversing  2  Daly,  45.  But  where 
a  person  takes  a  conveyance  from  a  known  insolvent,  without  agree- 
ing to  pay  his  debts,  he  can  obtain  no  rights  by  subsequent  voluntary 
payment.  Wood  v.  Hunt,  38  Barb.  302.  Where  the  purchase- 
money  of  land  is  paid  by  one  and  the  conveyance  made  to  another, 
the  conveyance  made  is  not  fraudulent  as  to  creditors  if  the  con- 
sideration were  paid  in  discharge  of  a  prior  moral  obligation.  Wait 
V.  Day,  4  Den.  439.  A  creditor  of  the  vendor,  seeking  to  avoid  a 
sale  on  the  ground  of  fraud,  must  give  the  ground  of  fraud  to  estab- 
lish the  fraudulent  iTitent ;  mere  suspicion  is  not  enough,  nor  is  the 
vendor's  fraudulent  intent  sufficient ;  the  vendee  must  also  be  im- 
plicated, and  by  other  proof  than  mere  inadequacy  of  price.  Jaeger 
V.  Kelley,  52  N.  Y.  274.  A  fraudulent  conveyance  is  binding  on 
the  grantor  and  his  heirs,  and  the  heir  cannot  impeach  the  ancestor's 
deed  on  the  ground  that  it  is  fraudulent.  Sander  v.  Cadwell,  1 
Cow.  622;  Cadwell  v.  King,  4  id.  207;  Malin  v.  Garnsey,  16 
Johns.  189  ;  Wood  v.  Bunt,  38  Barb.  302  ;  Waterbury  v.  Wester- 
velt,  9  ]Sr.  Y.  598  ;  Moseley  v.  Moseley,  15  id.  334.  A  conveyance 
by  a  fraudulent  grantee  to  a  bona  fide  purchaser,  for  a  valuable  con- 
sideration without  notice,  will  prevail  against  the  creditors  of  the 
original  fraudulent  grantor.  Anderson  v.  Roberts,  18  Johns.  515  ; 
pLawley  v.  Cramer,  4  Cow.  132;  Reynolds  v.  Park,  5  Lans.  149. 

If  the  vendee  purchase  solely  for  the  purpose  of  obtaining  pay- 
ment of  an  honest  debt,  his  knowledge  of  a  fraudulent  intent  on  the 
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part  of  the  vendor  will  not  avoid  the  sale  as  to  creditors.  Dudley 
V.  Banforth,  61  N.  Y.  626;  Hale  v.  Stewart,  7  Hun,  591;  Shoe- 
maker  v.  Hastings,  61  How.  79.  A  conveyance  \>y  one  indebted  in 
pursuance  of  a  parol  trust,  created  upon  a  valuable  consideration,  is 
not  fraudulent  as  against  the  creditors  of  the  grantor.  Norton  v. 
Mallory,  63  N.  Y.  434.  A  voluntary  conveyance  of  property  of 
large  value,  executed  by  needy  parents  in  extreme  old  age  to  their 
sons,  in  whom  they  confided,  and  in  ignorance  and  misapprehension 
of  its  contents  and  effect,  set  aside  although  it  was  not  found  by  the 
court,  as  a  matter  of  fact,  to  have  been  induced  by  actual  positive 
fraud.  Welter  v.  Weller,  44  Hun,  172.  The  payment  by  the  pur- 
chaser of  a  fair  consideration  upon  the  sale  of  property,  affords 
strong  evidence  of  good  faith,  and  while  not  conclusive  upon  that 
question,  requires  clear  evidence  of  the  existence  of  a  fraudulent 
intent  to  overcome  the  presumption  of  honest  motives  arising 
from  that  fact.  Nugent  v.  Jacobs,  103  N".  Y.  125.  But  no  form 
in  which  the  transaction  is  put  can  shield  the  property  transferred, 
from  the  claim  of  creditors,  and  proof  that  a  mortgage  was  given  by 
an  insolvent  debtor  to  secure  an  honest  debt  does  not,  as  matter  of 
law,  disprove  the  fraudulent  intent  on  the  part  of  the  debtor.  Bill- 
ings V.  Russell,  101  ]Sr.  Y.  226,  reversing  31  Hun,  65.  A  purchaser 
for  a  valuable  consideration  is  not  chargeable  with  constructive 
notice  that  the  conveyance  to  hira,  by  his  vendor,  was  made  with 
intent  to  defraud  creditors ;  his  title  can  only  be  affected  by  actual 
notice  of  such  fraudulent  intent.  Farley  v.  Carpenter,  37  Hun, 
359 ;  Stearns  v.  Gage,  79  N.  Y.  102 ;  Parker  v.  Connor,  93  id.  118. 
A  conveyance  procured  to  be  made  to  a  wife  through  a  third  per- 
son, in  fraud  of  the  husband's  creditors,  to  which  the  wife  is  a  party, 
is  absolutely  void;  it  will  not  be  permitted  to  stand  as  security 
for  any  purpose  of  indemnity  or  reimbursement.  Davis  v.  Leo- 
pold, 87  N.  Y.'620.  Where  a  fraudulent  grantee  has,  at  the  in- 
stance of  the  grantor,  executed  a  mortgage  to  pay  d«bts  of  the 
latter,  the  equity  of  the  mortgagee  will  prevail  over  the  rights  of 
a  receiver  in  supplementary  proceedings,  if  the  creditors  were 
ignorant  of  the  debtor's  financial  condition.  Murpky  v.  Moore,  23 
Hun,  95 ;  89  N.  Y.  446.  A  fraudulent  conveyance  is  valid  except 
as  to  creditors.  BicJcnell  v.  Lancaster  City  Fire  Ins.  Co.,  1  T.  & 
C.  215;  affirmed,  58  N.  Y.  677.  Ko  action  can  be  maintained  by 
the  fraudulent  grantor  to  recover  the  property  conveyed,  although 
the  conveyance  was  made  by  the  advice  of  the  grantee  in  whom  the 
grantor  had  great  confidence.     Renfrew   v.    Mi' Donald,  11    II un, 
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254.  Subsequent  illegal  acts  of  an  assignor  will  not  render  invalid 
an  assignment  made  witli  honest  intent.  Shultz  v.  Hoagland,  85 
J!^.  Y.  464.  "Where  it  appeared  that  at  the  commencement  of  their 
dealings  with  a  firm,  creditors  made  no  search  of  the  records 
as  to  the  title,  and  that  such  search  would  have  shown  that  the 
firm  did  not  own  the  property,  conveyance  will  not  be  set  aside. 
Trenton  Banlc  Go.  v.  Duncan,  86  N.  T.  221.  Where  a  debtor 
transferred  property  to  his  creditor,  not  only  to  pay  the  debt  due 
but  for  the  purpose  of  preventing  his  other  creditors  from  reaching 
it,  held,  that  the  creditor  should  be  required  to  pay  over  all  the 
property  brought  in  excess  of  his  claim.  Palen  v.  BushnsU,  1 
Hun,  319. 

A  transfer  for  the  purpose  of  hindering,  delaying  or  defrauding 
other  creditors  will  not  give  a  good  title  as  against  the  sheriff  even 
though  there  may  have  been  an  indebtedness  to  the  transferee  and 
&  payment  of  money  by  him  on  account  of  the  purchaser.  Cohen 
V.  Kelly,  35  Super.  Ct.  42.  A  person  who  with  fraudulent  intent 
takes  a  conveyance  from  a  debtor  to  hinder  the  creditoi'S  of  the  lat- 
ter, does  it  at  the  peril  of  having  that  which  he  receives  taken  from 
him  by  the  creditor  whom  he  is  attempting  to  defraud,  without  any 
remedy  to  recover  that  which  he  parts  with  in  carrying  out  his  bar- 
gain. Union  National  Banlc  of  Albany  v.  Warner,  12  Hun,  306. 
One  who  in  good  faith,  and  for  an  honest  purpose,  receives  a  con- 
veyance which  proves  to  have  been  made  with  intent  to  defraud,  is 
only  bound  to  restore  to  the  grantor's  creditors  what  he  has  re- 
ceived. Pond  V.  Comstock,  20  Hun,  492 ;  Murphy  v.  Moore,  23 
id.  95.  A  voluntary  conveyance  by  one  who  is  not  indebted  can 
afterward  be  availed  by  creditors  only  by  showing  that  it  was  given 
with  a  view  to  continuing  in  business  and  creating  future  debts 
and  saving  the  property  from  them  for  the  purpose  of  defrauding 
future  creditors.  Teed  v.  Valentine,  65  N.  Y.  471.  It  is  only 
where  made  in  good  faith  and  wilh  no  intent  to  defraud  creditors 
that  a  voluntary  conveyance  will  be  upheld  by  proof  that  the  grantor 
retained  ample  estate  to  pay  all  his  debts.  Fox  v.  Moyer,  54 
jST.  Y.  125.  An  assignment  of  property  in  fraud  of  creditors  is  void 
by  statute,  both  as  to  existing  and  subsequent  creditors.  Dewey  v. 
Moyer,  72  N".  Y.  70 ;  afiirmed,  U.  S.  Supreme  Court,  23  Alb.  L.  J. 
295.  In  an  executor's  action  to  reach  moneys  of  the  testator,  which 
defendant  claims  as  a  gift,  it  is  competent  for  plaintiff  to  show  un- 
der chapter  314,  Laws  1858,  in  avoidance  of  the  defeasance,  that 
such  alleged  gift  was  in  fraud  of  his  individual  rights  as  a  creditor 
S3 
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of  the  testator.  Joneis  v.  Jones,  41  Hun,  163.  The  fact  of  payment 
of  a  valuable  consideration  upon  a  transfer  of  property  is  not  incon- 
sistent with  the  existence  of  an  intent  to  defraud,  and  no  difference 
can  be  made  between  the  consideration  produced  by  an  existing  debt 
or  one  arising  in  any  other  manner ;  proof,  therefore,  that  a  mort- 
gage given  by  an  insolvent  debtor  was  given  to  secure  a  debt  actually 
owing  by  the  mortgagor  does  not,  as  a  matter  of  law,  disprove  the 
existence  of  a  fraudulent  intent  on  the  part  of  the  debtor.  Billings 
V.  Billings,  101  N.  Y.  226.  The  title  of  a  purchaser  in  good  faith 
acquired  through  the  purchase  at  a  foreclosure  of  a  chattel  mortgage,. 
is  not  affected  by  the  fact  that  the  mortgage  was  executed  to  hinder, 
delay  and  defraud  creditors.  Zoeller  v.  Riley,  100 IST.  Y.  102.  A  con- 
veyance of  lands  by  a  debtor  for  a  nominal  consideration,  although 
presumptively  fraudulent,  will  be  sustained  where  it  appears  that  he 
held  the  lands  in  trust,  and  that  the  lands  were  conveyed  in  pur- 
suance of  such  trust.  Backs  v.  Tomlinson,  1  State  Rep.  484.  It 
must  appear,  in  order  to  recover  in  a  creditor's  suit,  that  the  convey- 
ances challenged  as  fraudulent  are  so  in  fact,  and  stand  in  the  way 
of  the  collection  of  plaintiff's  judgment ;  Carpenter  v.  Osborn,  102 
!N.  Y.  552 ;  fraudulent  intent  must  be  proved  as  a  matter  of  fact. 
Emmerich  v.  Heffernan,  53  Super.  Ct.  98.  The  mere  fact  that  a  man 
executes  a  mortgage  for  a  usurious  loan  does  not  make  the  transaction 
fraudulent,  nor  does  it  necessarily  give  a  creditor  the  right  to  inter- 
vene to  set  aside  the  security.  Marx  v.  Tailer,  12  Civ.  Pro.  R.  226. 
Where  in  a  creditor's  suit  it  appeared  that  the  conveyance  was  for 
a  good  consideration  ;  that  there  was  no  fraud,  nor  facts  from  which 
a  fraudulent  intent  could  be  inferred,  and  the  court  refused  to  grant 
a  nonsuit,  but,  finding  the  consideration  paid  inadequate,  permitted 
the  conveyance  to  stand  as  security  for  the  amount  actually  paid, 
held  error ;  that  even  if  the  consideration  paid  was  inadequate  it 
was  sufficient  to  sustain  defendant's  title ;  and,  there  being  no  fraud 
shown,  defendant  was  entitled  to  a  nonsuit,  and  the  relief  granted 
by  the  court  could  only  be  given  in  a  proper  action,  where  the  evi- 
dence was  consistent  with  the  complaint.  Truesdell  v.  Sarles,  1U4 
N.  Y.  164.  A  sale  of  goods  which  is  not  foiind  to  be  fraudulent  as 
to  creditors  is  not  to  be  treated  as  a  security,  with  a  view  to  an  ac- 
counting by  the  buyer.  Van  Wyoh  v.  Baker,  16  Hun,  169;  Leet 
V.  MoMaster,  51  Barb.  236;  Manning  v.  Ennis,  21  Week.  Dig.  27. 
The  circumstances  that  real  property  was  transferred  by  a  debtor 
for  less  than  half  its  value,  and  the  grantor  was  to  be  allowed  to  re- 
side on  the  premises,  held  to  uphold  a  finding  of  fraudulent  intent. 
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Coddington  v.  Vandervender,  19  Week.  Dig.  126.  In  an  action 
in  the  nature  of  a  creditor's  bill,  it  appeared  a  fatlier  had  conveyed 
the  property  to  his  son  on  the  latter's  agreement  to  support  his  pa- 
rents and  pay  certain  debts.  Held,  the  agreement  to  support  pa- 
rents did  not  raise  a  necessary  presumption  of  fraudulent  intent. 
Vial  V.  Mathewson,  34  Hun,  TO.  If  the  guilt  of  a  transferee  in 
fraud  of  the  transferror's  creditors  is  constructive  only,  arising  from 
the  legal  presumption  that  he  intended  the  consequence  of  his  acts, 
money  paid  by  him  in  reduction  of  pre-existing  incumbrances  may  be 
allowed  him.  Lore  v.  Dierhes,  16  Abb.  N.  C.  47.  So  long  as  it 
does  not  appear  that  property  has  been  disposed  of  fraudulently,  or 
at  an  unconscionable  valuation,  creditors  have  no  right  to  disturb  a 
conveyance  or  have  the  same  declared  a  mortgage.  Peterkin  v. 
Costello,  18  Week.  Dig.  186.  A  mortgage  given  to  secure  a  previ- 
ously existing  valid  indebtedness  is  valid,  as  against  other  creditors, 
altbough  made  and  received  with  intent  to  place  the  mortgagor's 
property  beyond  the  reach  of  such  other  creditors,  and  at  the  same 
time  secure  him  the  use  thereof.  Billings  v.  Billings,  31  Hun,  65. 
A  conveyance,  by  a  solvent  debtor,  of  a  portion  of  his  property  to 
trustees  to  pay  a  portion  of  liis  creditors  is  not,  as  a  matter  of  law, 
fraudulent  and  void  as  to  those  not  provided  for,  merely  because  it 
contains  a  provision  that  the  surplus  is  to  be  repaid  to  the  grantor, 
although  such  a  conveyance  by  an  insolvent  debtor  would  be. 
Knapp  V.  MoGowan,  96  N.  T.  75.  To  maintain  a  creditor's  bill  it 
is  not  necessary  that  the  judgment  should  have  existed  prior  to  the 
alleged  fraiidulent  conveyances ;  it  is  siifficient  if  the  claims  existed 
at  the  time  of  the  conveyance.  National  Banh  of  Rondout  v. 
Dreyfus,  14  Week.  Dig.  160.  A  mortgage  by  a  husband  to  his 
wife,  made  in  consideration  of  a  previous  existing  loan  on  which  he 
had  promised  to  give  her  security,  is  not  fraudulent  merely  be- 
cause it  was  intended  by  both  to  prevent  some  other  creditor  from 
collecting  his  debt  out  of  the  mortgaged  property.  Jewett  v.  Note- 
ware,  30  Hun,  192.  Assignments  of  property,  by  a  father  to  a  son 
in  settlement  of  services,  held  not  fraudulent  against  creditors,  al- 
though the  son  was  a  minor  when  the  services  were  rendered. 
lOanavan  v.  MoAndrew,  14  Week.  Dig.  282.  If  a  finding  of  fact 
fis  made  that  an  instrument  is  not  fraudulent,  when  it  is  fraudulent, 
^  as  matter  of  law,  the  finding  of  fact  does  not  avail.  Coleman  v. 
Burr,  93  N.  T.  17.  The  execution  of  a  bill  of.  sale  of  personal 
property,  on  the  express  understanding  that  as  a  condition  precedent 
to  its  havina  effect  the  purchaser  shall  execute  a  written  agreement 
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to  allow  the  seller  to  remain  in  possession,  passes  no  title  as  against 
one  having  a  valid  judgment  and  execution  against  the  seller.  Fow- 
ler V.  Haynes,  91  N.  Y.  346.  That  inadequacy  of  consideration  is 
alone  insufficient  to  set  aside  a  conveyance  as  fraudulent,  see  Truesdell 
V.  Davies,  104  N.  T.  164.  As  to  what  fraud  vitiates  a  general  as- 
signment, see  cases  collated,  Fiero  on  Special  Proceedings,  p.  218 
et  seq. 

55  1873.  The  final  judgment  in  the  action  must  direct  and  provide  for  the  satis- 
faction of  the  sum  due  to  the  plaintiff,  out  of  any  money,  thing  in  action,  or  other 
personal  property,  belonging  to,  or  due  to  the  judgment  debtor,  or  held  in  trust 
for  him,  which  is  discovered  in  the  action ;  vf hether  the  same  might  or  might  not 
have  been  originally  taken,  by  virtue  of  an  execution. 

Zien  acquired  hy  creditor's  hill. —  In  creditors'  suits  there  must 
be  something  so  specific  that,  as  to  it,  either  in  law  or  equity,  the 
plaintiff's  judgment  or  execution,  or  the  filing  of  the  bill,  or  the  ap- 
pointment of  the  receiver,  will  create  a  lien  or  make  a  title.  Ogden 
V.  Wood,  51  How.  375 ;  Hooley  v.  Gieve,  9  Abb.  N.  C. ;  S.  C,  82 
K.  Y.  625.  A  judgment  creditor  gets  no  specific  lien  until  he  files 
his  bill.  Beck  v.  Burdett,  1  Paige,  305 ;  Edmerston  v.  Lyde,  1 
Paige,  637;  Corning  v.  White,  2  id.  567;  Scouton  v.  Bender,  3 
How.  185 ;  Roberts  v.  Albany,  etc.,  E.  E.  Co.,  25  Barb.  662.  The 
lien  does  not  relate  back.  Ballon  v.  Boland,  14  Hun,  355 ;  Ed^ 
7nonston  v.  MoLoud,  16  N.  Y.  543.  It  is  held  that  service  of  pro- 
cess must  be  made  before  it  takes  priority.  Fitch  v.  Smith,  10 
Paige,  9;  Boynton  v.  Eawson,  Clarke,  584;  Safford  v.  Douglas, 
4  Edw.  537.  A  judgment  creditor,  by  his  suit,  obtains  a  lien  on  the 
choses  in  action,  money,  stock  and  equitable  interests  of  the  debtor. 
Lynch  v.  TJtica  Ins.  Co.,  18  Wend.  236 ;  Hadden  v.  Davis,  20 
Johns.  554 ;  Jeffres  v.  Cochran,  47  Barb.  557 ;  Brown  v.  Nichols, 
42  N.  Y.  26.  Until  a  receiver  is  appointed,  however,  a  judgment 
creditor  obtains  no  lien  on  personal  property,  such  as  to  prevent  a 
levy  and  sale  on  execution  by  a  junior  creditor.  Davenport  v. 
Kelly,  42  N.  Y.  193.  It  seems  that  a  receiver,  appointed  in  supple- 
mentary proceedings,  acquires,  from  the  commencement  of  a  cred- 
itor's action  by  him,  a  lien  upon  the  equitable  estate  of  the  debtor  in 
the  lands  in  suit.  Storm  v.  Waddell,  2  Sandf.  Ch.  494  ;  Kennedy 
V.  McOuire,  15  Hun,  70.  The  lien  does  not  attach  to  the  personal 
property  which  may  be  levied  upon.  Albany  City  Bank  v.  Schejn- 
erhorn,  Clarke,  297.  The  lien  is  said  to  attach  on  appointment  of 
a  receiver  and  his  filing  security.  Mann  v.  Pentz,  2  Sandf.  Ch. 
257 ;  Wilson  v.  Allen,  6  Barb.  542.  As  to  real  estate,  see  next 
subdivision. 
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Rdief  to  he  granted  hy  creditor's  hill. —  "Where  there  are  several 
judgments  against  a  debtor  who  has  fraudulently  conveyed  his  real 
estate,  and  one  creditor  prosecutes  a  suit  in  which  others  do  not  join 
and  contribute  to  the  expense,  and  the  conveyance  is  declared  void 
as  against  creditors,  the  receiver  appointed  in  such  a  case  is  entitled 
to  priority  in  the  surplus,  on  the  foreclosure  of  a  prior  mortgage 
over  the  judgment  creditors.  Warden  v.  Browning,  12  Plun,  497. 
Under  a  decree  to  come  in  and  pass  their  accounts,  it  is  a  matter  of 
course  to  permit  a  creditor  to  come  in  and  prove  his  debt  at  any 
time  before  the  fund  is  actually  distributed  and  paid  out,  upon  his 
showing  a  sufficient  excuse  for  not  coming  in  before  the  master,  and 
paying  costs  caused  by  the  delay.  Where  an  action  was  brought  to 
obtain  a  distribution  under  a  general  assignment,  and  a  referee  was 
appointed,  and  the  usual  steps  taken,  held,  that  in  the  absence  of 
fraud  all  the  creditors  of  the  assignor  were  bound  by  the  decree, 
whether  they  had  notice  of  the  suit  or  not.  Kerr  v.  Blodgett,  48 
N.  Y.  62.  The  debts,  choses  in  action  and  other  equitable  assets  of 
the  judgment  debtor  may  be  assigned  or  sold  under  the  decree  of 
this  court,  so  as  to  vest  an  equitable  interest  in  the  purchaser.  Every 
species  of  property  belonging  to  a  debtor  may  be  reached  and  ap- 
plied to  the  payment  of  his  debts,  and  the  powers  of  the  court  are 
adequate  to  that  purpose.     Edmonston  v.  Lynde,  1  Paige,  641. 

A.  referee  should  be  appointed  to  make  sale  of  the  property  with 
a  provision  that  the  debtor  unite  in  the  conveyance,  or  a  receiver 
should  be  appointed  and  the  debtor  directed  to  assign  to  him.  Daw- 
ley  V.  Brown,  65  Barb.  120.  In  Chautauqua  County  Bamk  v. 
White,  6  N.  Y.  236,  it  was  held  the  proper  practice  to  order  the 
lands  sold  by  a  receiver  and  the  proceeds  applied  in  satisfaction  of 
the  ju,dgment,  and  the  purchaser  at  the  sale  acquires  all  the  title 
and  interest  which  the  debtor  had  in  the  lands  at  the  time  of  his 
conveyance  to  the  receiver,  or  the  fraudulent  conveyance  may  be 
annulled  and  the  creditor  permitted  to  proceed  to  a  sale  on  his  exe- 
cution. See  cases  cited,  opinion  of  Gardner,  J.,  page  252  ;  opinion  by 
Gridley,  J.,  page  255.  As  to  the  title  obtained  by  sale  by  a  receiver 
appointed  by  the  court  on  decree  in  a  judgment  creditor's  bill,  see 
Chautauqua  County  Bank  v.  Riseley,  19  N.  Y.  369.  Judgment 
creditors,  suing  for  equitable  relief,  cannot  have  personal  judgment 
for  the  debt  against  the  debtor  enforceable  by  execution.  Claflin 
V.  Maguire,  45  Super  Ct.  521.  A  direction  in  a  judgment  setting 
aside  an  assignment,  as  against  creditors,  which  gives  the  plaintiff  in 
the  suit  priority  over  other  creditors,  is  proper  so  far  as  it  affects  the 
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assignor,  but  prior  creditors  cannot  be  thus  deprived  of  their  liens. 
Vlaflin  V.  Smith,  21  Week.  Dig.  212.  A  judgment  creditor  lias  no 
title  to  the  lands  of  his  debtor,  but  only  a  lien  thereon  which  may, 
by  subsequent  proceedings,  become  the  foundation  of  title,  nor  has 
he  an  interest  in  an  action  brought  by  another  judgment  debtor. 
He  will  not  be  concluded,  by  a  denial  of  his  application,  from  coming 
in  as  a  party  to  the  action  by  another  judgment  creditor,  and  his  rights 
and  remedies  remain  as  before.  Judgments  are  liens  in  the  order  of 
docketing,  and  a  creditor  may  have  a  judgment  simply  setting  aside 
the  conveyance,  or  the  court  may  compel  the  fraudulent  grantee  to 
convey  to  a  receiver,  to  be  sold  to  satisfy  plaintiff's  judgment.  The 
result  of  the  sale,  in  either  case,  will  not  affect  the  liens  of  prior 
judgments.  Whitens  Bank  of  Buffalo  v.  Farthing,  101  N.  Y.  3-14. 
Where  a  judgment  creditor  brings  a  creditor's  bill  on  behalf  of  him- 
self and  others  similarly  situated,  only  such  creditors  as  were  at  the 
time  the  action  was  commenced  in  the  same  situation  with  the  plain- 
tiff, that  is,  having  judgments.and  unsatisfied  executions,  are  entitled 
to  share  with  him  in  the  proceeds,  and  plaintiff  is  entitled  to  priority 
as  against  general  creditors  who  subsequently  recover  judgments. 
Claflin  V.  Gordon,  39  Plun,  5±.  In  101  N.  Y.  344,  supra,  it  is  held 
that  the  judgment  may  simply  set  aside  the  conveyance,  or  compel  tlie 
grantee  to  convey  the  lands  to  a  receiver,  to  be  sold  to  satisfy 
plaintiff's  judgment.  In  the  latter  case,  the  purchaser  takes  subject 
to  the  lien  of  prior  judgments,  as  of  the  date  of  the  convej'ance  to 
the  receiver.  Where  a  judgment  in  a  creditor's  suit  declares  a 
transfer  to  be  void  and  directs  the  parties  to  account,  it  is  proper, 
after  such  accounting  has  been  had,  to  enter  a  siipplementary  judg- 
ment at  the  foot  of  the  first  judgment,  directing  the  defendants  to 
turn  over  the  property  mentioned  or  its  value.  James  Goold  Co. 
v.  Maheady,  38  Hun,  294.  Judgment  cannot  be  taken  for  damages 
alone.     Sage  v.  Mosher,  28  Barb.  287. 

Where  an  action  is  broiight  by  a  judgment  creditor  on  behalf  of  all 
other  judgment  creditors  as  well  as  himself,  a  judgment  is  not  im- 
proper directing  the  appointment  of  a  receiver  to  take  a  conveyance 
of,  and  to  sell  the  real  estate.  Where,  in  such  an  action,  the  holder 
of  a  lien  or  other  interest  is  made  a  party  defendant,  and  the  validity 
of  the  lien  or  claim  is  made  an  issue  in  the  action,  and  is  disposed 
of  adversely  to  such  defendant,  a  sale  and  conveyance  by  such  re- 
ceiver will  vest  in  his  grantee  a  title  superior  to  such  lien  or  claim. 
Shand  V.  Handley,  71  N.  Y.  319.  The  property  may  be  sold  on 
execution  by  the  sheriff,  and  where  it  does  not  appear  there  are  other 
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creditors,  the  judgment  should  declare  the  conveyance  void  as  to 
plaintiff  only.  Kennedy  v.  Barandon,  67  Barb.  209  ;  Union  Bank 
V.  Warner,   12  Hun,  306.     But  it  is  said  in  Van  Wyck^.  Baker ^ 

10  Hun,  39,  that  a  judgment  directing  the  sheriff  to  sell  is  errone- 
ous, and  that  execution  should  issue,  and  sale  be  had  thereunder,  or 
by  a  receiver.  In  an  action  to  set  aside  as  fraudulent  a  sale  of  both 
real  and  personal  property,  the  personal  property  should  be  first  sub- 
jected to  the  payment  of  plaintiff's  claim.  Yrooman  v.  Clow,  25 
Week.  Dig.  139. 

In  a  suit  to  reach  a  debtor's  interest  in  his  deceased  father's  estate 
the  proper  decree  is  for  a  receiver  of  the  property,  equitable  assets 
and  choses  in  action,  including  interest  in  the  father's  estate,  and  to 
order  defendants  to  assign  to  the  receiver.     MoArthur  v.  Hoysradt, 

11  Paige,  495.  A  creditor  may  have  any  relief  the  facts  show  him 
entitled  to,  though  not  specifically  asked  for,  if  certain  and  within 
the  proceedings.  Donovan  v.  Sheridan,  39  Super.  Ct.  256.  The 
court  nray  compel  a  debtor  to  convej'  land  situated  in  another  State. 
Bailey  v.  Rider,  10  N.  Y.  363.  Where  it  appears  the  conveyance 
was  for  a  valuable  consideration,  but  with  fraudulent  intent,  plaintiff 
cannot  have  it  set  aside  as  fraudulent,  but  can  have  a  judgment  of 
sale,  and  for  payment  from  proceeds.  Orr  v.  Gilmore,  Y  Lans. 
84:5.  Where  no  relief  is  demanded  against  the  debtor,  and  he  has 
not  answered,  a  personal  judgment  cannot  be  taken  against  him. 
Kelly  V.  Dovming,  42  N.  Y.  71. 

What  property  can  he  reached  and  in  what  manner.  —  A 
judgment  due  the  debtor  may  be  reached  —  Egberts  v.  Pemherton, 
7  Johns.  Ch.  208  —  as  may  the  interest  of  a  vendee  who  has  paid 
for  land  ;  Watson  v.  Lerow,  6  Barb.  481  ;  the  interest  of  one  as 
next  of  kin  in  a  decedent  estate;  MoArthur  v.  Hoysradt,  11  Paige, 
495  ;  but  not  the  interest  of  one  as  next  of  kin  of  a  person  living. 
Smith  V.  Kearney,  2  Barb.  Ch.  533.  Property  in  the  hands  of  a 
fraudulent  assignee  maj^  be  reached ;  Hammond  v.  Hudson,  etc., 
Co.,  20  Barb.  378  ;  salary  earned ;  Thompson  v.  Nixon,  3  Edw. 
457 ;  an  interest  in  lands  as  tenant  by  the  courtesy ;  Ellsworth  v. 
Cook,  8  Paige,  643  ;  an  annuity  in  heu  of  dower;  DeGraw  v.  Cla- 
son,  11  id.  136;  a  right  of  dower  before  assignment ;  Tompkins 
V.  Fonda,  4  id.  448  ;  Stewart  v.  McMarttn,  5  Barb.  438  ;  defend- 
ant's interest  in  the  effects  of  a  copartnership ;  Eager  v.  Price,  2 
Paige,  333  ;  Taylor  v.  Perkins,  26  Wend.  125  ;  a  legacy ;  Hal- 
lett  V.  Thompson^  5  Paige,  583  ;  rights  under  a  patent ;  Qillctt  v. 
Bates,  86  N.  Y.  87 ;  salary  to  be  earned  cannot  be  reached ;  Brown- 
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inff  V.  Bettis,  8  Paige,  569  ;  MoCouti  v,  Dorsheimer,  1  Clarke,  144; 
property  exempt  by  statute  cannot  be  reached  ;  Andrews  v.  Rowan, 
28  How.  126  ;  Cooney  v.  Gooney,  65  Barb.  524  ;  money  due  from  a 
wife  to  a  husband  for  services  rendered  in  her  separate  business  can- 
not bo  reached.  Kingman  v.  Frank,  64  How.  5'iO.  Where  the  debtor 
dies  beftire  the  judgment  becomes  a  lien,  the  creditor's  bill  cannot 
reach  personal  property  in  the  hands  of  the  next  of  kin.  Wilbur  v. 
Collier,  3  Barb.  Ch.  427.  The  amount  of  a  policy  of  insurance  on 
the  life  of  her  husband,  received  by  a  wife  where  the  policy  was 
issued  for  the  benefit  of  herself  and  her  cliildren,  cannot  be  made 
subject  to  the  claims  of  her  creditors.  Leonard  v.  Clinton,  26  Hun, 
288.  Money  paid  on  an  illegal  contract  cannot  be  reached  unless 
the  specific  fund  can  be  traced  and  identified.  Ogden  v.  Wood,  51 
How.  875.  The  rents  of  real  estate  sold  under  execution,  where  the 
debtor  is  entitled  to  remain  in  possession,  may  be  reached.  Farnham 
V.  Campbell,  10  Paige,  598.  Money  paid  by  the  government  on 
account  of  a  debt  due  the  debtor  may  be  reached  though  it  is  paid 
to  his  heirs  with  intent  to  avoid  the  claim.  Austin  v.  Tompkins, 
3  Sandf.  22.  A  creditor's  claim  must  be  ascertained  and  determined 
by  a  valid  judgment  before  he  can  proceed  in  equity  for  the  collec- 
tion of  a  debt  out  of  equitable  assets.  Burnett  v.  Gould,  27  Hun, 
366.  It  seems  an  action  will  lie  to  reach  a  seat  in  the  Exchange, 
after  the  refusal  of  the  Exchange  to  transfer  it,  where  duly  required, 
to  the  member's  assignee  in  bankruptcy.  Piatt  v.  Jones,  96  N.  Y. 
24.  In  a  receiver's  action  to  reach  moneys  equitably  due  to  the 
judgment  debtor  his  interest  is  not  limited  by  that  of  the  creditors, 
but  he  succeeds  to  the  rights  of  the  debtor  and  may  recover  all  that 
is  equitably  due  him.  His  recovery  is,  therefore,  subject  to  all 
allowances  which  are  proper  against  the  judgment  debtor.  Fox  v. 
Hodge,  17  Week.  Dig.  412.  A  judgment  creditor's  action,  either 
under  the  Code  or  the  Revised  Statutes,  can  only  reach  property  be- 
longing to  the  judgment  debtor  or  held  in  trust  for  him,  and  the 
pleadings  must  present  such  a  trust  within  the  statute.  Niver  v. 
Crane,  98  N.  Y.  40.  A  creditor's  suit  will  not  lie  to  have  a  trust 
created  by  a  debtor  for  the  benefit  of  his  wife  during  life,  then  for 
the  benefit  of  himself  during  life,  remainder  to  his  children,  de- 
clared void  as  to  the  part  for  his  own  benefit,  inasmuch  as  his  wife 
may  survive  him,  and  the  action  is  based  upon  a  mere  possibility 
and  presumption.  Myer  v.  Thompson,  35  Hun,  561.  A  creditor 
may  reach  property  which  his  debtor  paid  for  but  caused  to  be  con- 
veyed to  another  person,  although  his  judgment  never  was  a  lien  on 
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the  property,  or  by  reason  of  the  lapse  of  time  had  ceased  to  be  a  hen 
on  the  property.  Scoville  v.  8hed,  36  Hun,  J  65.  An  insurance  policy 
upon  the  life  of  a  husband  for  the  benelit  of  the  wife  cannot  be 
compelled  to  be  assigned  in  a  judgment  creditor's  action,  nor  can  the 
avails  thereof  be  apportioned  in  advance  of  such  de:;ree  to  the  pay- 
ment of  debts  or  held  for  the  benefit  of  creditors.  Baron  v.  Brinn- 
mer,  100  N.  Y.  372.  The  fact  that  a  creditor  who  sells  property  of 
his  debtor  which  has  been  transferred  to  liim  as  collateral  security 
realizing  less  than  the  amount  of  his  claim,  allows  part  of  such  coii- 
sideration  to  pass  to  the  debtor's  wife  does  not  give  the  creditors  of 
the  same  debtor  a  claim  upon  the  property  in  the  hands  of  the  wife. 
Popfinger  v.  Ytttte,  102  N.  Y.  38.  Where  the  daughter  of  a  judg- 
ment debtor  took  title  to  a  piece  of  property  upon  which  the  debtor, 
as  her  agent,  erected  a  building,  held,  the  creditors  had  no  interest 
therein.  Parks  v.  Murray,  2  State  Rep.  628.  The  rule  that  prop- 
erty of  an  insolvent  partnership  cannot  be  applied  to  the  satisfaction 
of  the  individual  debts  of  a  partner,  was  applied  in  a  creditor's  suit 
to  reach  property  assigned  by  such  firm,  in  Fuller  Electrical  Co.  v. 
Lewis,  101  J^.  Y.  674.  An  assignment  to  a  receiver  becomes  void 
so  soon  as  the  object  of  the  suit  is  accomplished,  and  when  the  pur- 
pose is  fulfilled,  the  property  reverts  to  the  grantor  without  reassign- 
ment. Anderson  v.  Treadwell,  1  Edw.  201.  As  against  a  judg- 
ment creditor  not  a  party  to  the  suit,  the  title  of  a  receiver  appointed 
in  such  a  suit,  to  whom  the  debtor  assigns,  relates  not  to  the  time  of 
filing  the  bill,  but  to  the  date  of  the  assignment.  Watson  v.  N.  Y. 
a  R.  R.  Co.,  6  Abb.  (N.  S.)  91 ;  affirmed,  47  N.  Y.  157.  A  re- 
ceiver can  be  appointed  in  a  creditor's  suit,  after  the  defendant's 
death,  where  the  action  was  begun  before  his  death.  Brown  v. 
Nichols,  9  Abb.  (N.  S.)  1 ;  42  N.  Y.  26.  If  a  suit  is  brought  on  be- 
half of  all  judgment  creditors  a  sale  by  the  receiver  bars  the  claim 
of  a  defendant  asserting  a  lien  but  who  failed  in  his  defense.  Shand 
V.  Hanley,  71  N.  Y.  319. 

Order  for  Receiver. 

{Title  as  before.)  (Caption,  usual  form.) 

On  reading  and  filing  the  report  of  K.  Bernard,  Esq.,  the  referee 
herein,  which  was  filed  with  the  clerk  of  the  court  on  the  5th  day 
of  January,  1888,  and  the  affidavit  of  John  J.  Linson,  verified  January 
6,  1888,  and  after  hearmg  John  J.  Linson,  of  counsel  for  the  plaintiff, 
and  William  L.  Lawton,  of  counsel  for  the  defendants  :  Now,  on  motion 
of  Linson  &  Van  Buren,  attorneys  for  the  plaintiff,  it  is  ordered 
that  G-rove  Webster,  Esq.,  residing  at  the  city  of  Kingston,  Ulster 
county,  N.  Y.,  be  and  he  hereby  is  appointed  receiver  of  the  real  es- 
84 
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tate  described  in  the  complaint,  upon  his  executing,  acknowledging 
and  filing  with  the  clerk  of  Ulster  county  his  bond  in  the  penal  sum 
of  $!l,000,  with  sufficient  sureties,  conditioned  for  the  faithful  execu- 
tion of  the  trust  as  such  receiver,  to  be  approved  both  as  to  form  and 
as  to  the  sufficiency  of  the  sureties  by  a  justice    of  this  court. 

And  it  is  further  ordered  that  the  said  receiver,  on  filing  said  bond, 
proceed  to  sell  the  real  estate  described  in  the  complaint  in  this  action, 
at  public  auction,  first  giving  the  same  notice  as  is  required  by  law 
and  the  rules  of  this  court  on  the  sale  of  mortgaged  real  estate  under 
foreclosure  by  action,  or  so  much  thereof  as  shall  be  necessary  to  pay 
the  claim  of  the  plaintiff  and  its  costs  and  disbursements  in  this  action, 
together  with  his  fees  and  the  expenses  of  the  sale;  that  he  execute  a 
deed  or  deeds  to  the  purchaser  or  purchasers  of  said  premises  that 
either  party  may  become  purchaser  of  on  said  sale ;  that  the  pur- 
chaser be  let  into  possession  on  production  of  the  receiver's  deed ; 
that  out  of  the  proceeds  of  such  sale  he  pay  to  the  plaintiff  or  its  at- 
torneys the  sum  of  $3,498.36,  with  interest  thereon  from  the  13th  day 
of  January,  1876,  being  the  amount  of  the  claim  of  the  plaintiff,  and 
also  to  said  plaintiff's  attorneys  the  costs  and  disbui'sements  of  the 
plaintiii  herein,  as  the  same  may  be  taxed  by  the  clerk ;  that  he  there- 
upon, on  notice  to  tlie  parties  in  this  action,  make  a  report  to  the 
court  of  his  proceedings,  and  the  amount,  if  any,  remaining  in  his 
hands. 

And  it  is  further  ordered  that  an  extra  allowance  of  five  per  cent 
on  the  amount  of  the  plaintiff's  judgment,  with  interest  thereon  from 
the  date  of  its  rendition,  be  and  the  same  hereby  is  allowed  to  the 
plaintifl:  herein,  and  the  same  shall  be  taxed  as  a  part  of  the  costs  of 
the  plaintiff. 

S.  L.  Mayhem, 

Jtistice  Supreme  Court. 

Precedent  for  Judgment. 

( Title  as  before. ) 

This  action  having  been  referred  to  K.  Bernard,  Esq.,  counselor  at 
law,  to  hear  and  determine,  and  the  said  referee  having,  on  the  5th 
day  of  January,  1888,  duly  made  and  filed  his  report  in  writing,  di- 
recting that  tlie  several  conveyances  of  real  estate  set  forth  in  the  com- 
plaint be  adjudged  fraudulent  and  void  as  against  this  plaintiff,  and 
that  a  receiver  be  appointed  to  sell  said  real  estate,  and  on  application 
to  the  court,  Grove  Webster,  Esq.,  of  the  city  of  Kingston,  Ulster 
county,  1^.  Y.,  having  been  duly  appointed  such  receiver,  and  the 
costs  of  the  plaintiff  having  been  duly  adjusted  at  $545.31:  Now,  on 
motion  of  Linson  &  Van  Buren,  attorneys  for  the  plaintiff,  it  is  ad- 
judged tliat  a  certain  deed,  bearing  date  the  7th  day  of  September, 
,1874,  and  certified  to  have  been  executed  by  the  grantors  on  that  date, 
executed  by  the  defendants  Benedict  Dreyfus  and  Rose,  his  wife,  to 
,tho  defendiint  Edward  Dreyfus,  and  which  deed  is  recorded  in  the 
county  clerk's  office  of  Ulster  county,  in  liber  of  deeds  No.  194,  page 
600,  August  35,  1885  {then  follow  with  description),  was  and  is  fraudu- 
lent and  void  as  to  this  plaintiff,  and  no  title  or  interest  as  against 
these  plaintiffs  was  conveyed  by  said  deed,  and  said  premises  and  the 
whole  thereof  are  subject  to  the  payment  of  a  certain  judgment  ob- 
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tained  by  this  plaintiff  against  the  defendant  Benedict  Dreyfus,  and 
docketed  in  Ulster  county  clerk's  office  on  the  13th  day  of  January, 
1876,  for  the  sum  of  $3,498.36.  And  it  is  further  adjudged  that  a 
certain  deed  or  conveyance  of  real  estate,  bearing  date  the  14th  day 
of  February,  1876,  and  certified  to  have  been  acknowledged  on  that 
day,  executed  by  the  defendants  Edward  Dreyfus  and  Flora,  his 
wife,  to  the  defendant  Lewis  Gans,  and  which  said  deed  was  recorded 
in  Ulster  county  clerk's  office  on  the  31st  day  of  February,  1876,  in 
book  of  deeds  No.  198,  at  page  28,  etc.,  and  which  said  deed  pur- 
ported to  convey  the  six  lots  hereinbefore  described,  as  described  in  a 
deed  from  Benedict  Dreyfus  and  wife  to  Edward  Dreyfus,  dated  Sep- 
tember 7,  1874,  was  and  is  fraudulent  and  void  as  against  this  plaintiif, 
and  no  title  or  interest  as  against  these  plaintiffs  was  conveyed  by  said 
aeed,  and  said  premises  and  the  whole  thereof  are  subject  to  the  pay- 
ment of  the  judgment  against  the  defendant  Benedict  Dreyfus,  such 
deed  to  the  contrary  notwithstanding.  And  it  is  further  adjudged  that 
Grove  Webster,  Esq.,  receiver  of  said  property  hereinbefore  described, 
proceed  to  sell  said  real  estate  at  public  auction,  first  giving  notice,  as 
is  required  by  law  and  the  practice  of  this  court  on  sales  of  mortgaged 
premises  or  foreclosure  by  action,  or  so  much  thereof  as  may  be  nec- 
essary to  pay  the  judgment  of  the  jDlaintiff  hereinbefore  described, 
with  interest  thereon  from  the  date  of  its  rendition,  and  also  the  costs 
of  the  ijlaintiff,  as  taxed,  with  the  interest  thereon  from  the  date  of 
the  taxation,  together  with  his  fees  and  the  expenses  of  the  sale;  that  he 
pay  such  costs  with  the  interest  thereon  to  the  plaintiff's  attorneys,  and 
the  amount  of  said  judgment,  with  the  interest  thereon,  to  the  plain- 
tiffs or  their  attorneys,  and  that  he  execute  a  deed  or  deeds  to  the  pur- 
chaser or  purchasers  of  said  premises  on  said  sale;  that  either  of  the 
parties  hereto  may  become  tlie  purchasers  at  said  sale;  that  he  make 
a  report  to' the  court  of  his  proceedings  under  this  judgment;  that 
the  purchaser  or  purchasers  at  said  sale  be  let  ijito  possession  of  the 
property  purchased  by  them  on  production  of  the  receiver's  deed  for 
the  property  purchased.  C.  B.  Smith, 

Dated  January  27,  1888.  Deputy  Cleric. 

§  1874.  The  final  judgment  in  the  action  must  also  direct  and  provide  for  the 
satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  the  interest,  if  any,  of  the 
judgment  debtor,  in  a  contract  for  the  purchase  of  real  property  by  him;  either 
by  selling  the  interest,  or  by  transferring  it  to  the  judgment  creditor,  in  such  a 
manner,  and  upon  such  terms,  as  the  court  deems  most  conducive  to  the  interests 
of  the  parties.  Where  the  person,  bound  to  perform  the  contract  to  the  judg- 
ment debtor,  is  a  defendant  in  the  action,  the  final  judgment  may  direct  a  specific 
performance  of  the  contract  to  the  judgment  creditor,  or,  where  the  interest  in 
the  contract  is  directed  to  be  sold,  to  the  purchaser. 

§  1875.  In  a  case  specified  in  the  last  section,  the  value  of  the  interest  of  the 
judgment  debtor  holding  the  contract  must  be  ascertained,  under  the  direction  of 
the  court;  and  so  much  thereof  as  is  necessary  must  be  applied  to  the  payment 
of  the  sum  due  to  the  plaintiff,  and  the  residue,  if  any,  to  the  benefit  of  the 
judgment  debtor. 

§  1876.  A  temporary  injunction,  restraining  the  transfer  to  any  person,  or 
the  payment  or  delivery  to  the  judgment  debtor,  of  any  money,  thing  in  action, 
or  other  property  or  interest,  which  may,  by  the  provisions  of  this  article,  be  ap- 
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plied  to  the  satisfaction  of  the  sum  due  to  the  plaintiff,  may  be  granted  in  the 
action.  The  injunction,  and  the  proceedings  before  and  after  it  is  granted,  are 
governed  by  the  provisions  of  article  first  of  title  second  of  chapter  seventh  for 
this  act;  for  which  purpose,  the  injunction  is  deemed  to  be  one  of  those  specified 
in  section  six  hundred  and  three  of  this  act. 

§  1877.  The  court  may,  by  an  order,  or  by  the  interlocutory  or  final  judgment 
in  the  action,  appoint  a  receiver  of  any  or  all  of  the  property  of  the  judgment 
debtor;  and  may  direct  the  judgment  debtor,  or  any  other  defendant  in  the  action, 
to  convey  or  deliver  to  the  receiver,  as  justice  requires,  any  property,  real  or 
personal,  book,  voucher,  or  other  paper,  or  to  execute  any  instrument,  which 
it  deems  necessary,  for  perfecting  or  assuring  the  receiver's  title  or  possession. 

For  decisions  relating  to  appointment  of  receiver,  see  section 
1873,  supra. 

§  1878.  A  discovery  may  be  compelled  in  an  action,  brought  as  prescribed  in 
this  article,  by  directing  the  person,  required  to  make  it,  to  appear  before  the 
court,  or  a  referee  appointed  by  it,  and  to  be  examined  under  oath,  concerning 
the  matters  pertaining  to  the  discovery.  But  this  section  does  not  affect  the  right 
of  the  plaintiff  to  cause  the  disposition  of  a  defendant  to  be  taken  as  prescribed 
in  article  first  of  title  third  of  chapter  ninth  of  this  act. 

§  1879.  This  article  does  not  apply  to  a  case  where  the  judgment  debtor  is  a 
corporation  created  by  or  under  the  laws  of  the  State.  Nor  does  it  authorize  the 
discovery  or  seizure  of,  or  other  interference  with,  any  property  which  is  expressly 
exempted  by  law  from  levy  and  sale,  by  virtue  of  an  execution;  or  any  money, 
thing  in  action,  or  other  property,  held  in  trust  for  a  j  udgment  debtor,  where  the 
trust  has  been  created  by,  or  the  fund  so  held  in  trust  has  proceeded  from,  a  per- 
son other  than  the  judgment  debtor;  or  the  earnings  of  the  judgment  debtor  for 
his  personal  services,  rendered  within  sixty  days  next  before  the  commencement 
of  the  action,  where  it  is  made  to  appear,  by  his  oath  or  otherwise,  that  those 
earnings  are  necessary  for  the  use  of  a  family,  wholly  or  partly  supported  by  his 
labor. 

Surplus  income  of  personal  property  held  by  another  for  the 
debtor's  use  and  not  necessary  for  the  support,  etc.,  may  be  reached. 
Hallett  V.  Thonvpson,  5  Paige,  583.  But  only  where  it  is  in  excess 
of  the  sum  needed  for  the  support  of  the  debtor  and  his  family. 
Bramhall  v.  Ferris,  14  N".  Y.  41.  The  statute  is  limited  to  the 
portion  of  the  trust  fund  necessary  for  the  support  of  the  debtor 
and  his  family.  Rider  v.  Mason,  4  Sandf.  Ch.  351.  See  Jackson 
V.  Prime,  12  Week.  Dig.  103.  Where  a  judgment  debtor  is  the 
beneficiary  of  a  trust  under  and  by  which  the  trustees  are  required 
to  receive  and  j'ay  over  to  him  the  trust  estate,  an  action  may  be 
maintained  by  a  judgment  creditor,  after  the  return  of  an  execution 
unsatisfied,  to  reach  the  surplus*  income  beyond  what  is  necessary 
for  the  suitable  support  and  maintenance  of  the  cestui  que  trust 
and  those  dependent  on  him ;  this  is  so  whether  the  trust  is  personal 
or  real ;  the  remedy  of  the  creditor  is  not  confined  to  the  accumu- 
lated surplus ;  provision  may  be  made  in  the  judgment  determining 
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what  is  a  proper  allowance  for  the  cestui  que  trust,  and  directing 
the  application  of  the  balance  toward  the  payment  of  the  judgment. 
Williams  v.  Thorn,  10  N.  Y.  270 ;  IlcEvoy  v.  Applehy,  27  Hun, 
44 ;  Tolles  v.  Wood,  99  IST.  Y.  616.  "Where  a  judgment  creditor 
seeks  to  compel  so  much  of  the  income  of  a  cestui  que  trust  as  ex- 
ceeds what  is  necessary  for  his  siiitable  support  and  maintenance  to 
be  applied  to  the  payment  of  liis  debt,  the  court,  in  determining 
what  is  a  proper  amount  to  be  allowed  for  the  expenses  of  the 
cestui  que  trust,  will  consider  the  manner  in  which  he  has  been 
brought  up,  the  habits  acquired  by  Iiim,  and  his  ability  to  take  care 
of  his  property.  To  entitle  a  plaintiff  to  succeed  in  such  an  action 
he  must  prove  that  there  is  a  surplus  of  income,  and  where  he  fails 
to  do  so,  his  complaint  will  be  dismissed.  Kilroy  v.  Wood,  42  Hun, 
636,  citing  upon  the  right  to  reach  the  income,  Graff  v.  JBounett, 
31  E".  Y.  9 ;  Sillich  v.  Mason,  2  Barb.  Ch.  79.  A  judgment 
creditor's  action  can  only  reach  property  belonging  to  the  judgment 
creditor,  or  held  in  trust  for  him,  and  the  pleadings  must  present 
such  a  trust  within  the  statute.     Niver  v.  Crane,  98  N.  Y.  40. 

The  creditor  by  the  commencement  of  the  action  acquires  a  lien  upon 
the  accrued  or  unexhausted  surplus,  or  that  subsequently  arising, 
superior  to  the  claims  of  general  creditors  or  assignees  of  the  cestui 
que  trust.  Tolles  Y.Wood,  99  N.  Y.  616.  "Where  the,  judgment  _ 
directed  payment  of  plaintiff's  debt  and  costs  from  the  surplus, 
on  failure  of  the  trustees  to  do  so  after  proper  demand,  execution 
against  their  individual  property  held  proper.  It  seems  that  the 
remedy  of  defendants,  in  case  the  judgment  is  not  correct  in  stat- 
ing the  amount  in  their  hands,  is  by  motion  to  correct  the  judg- 
ment. Thorn  V.  Williams,  81  N.  Y.  381.  For  form  of  complaint, 
see  Miller  v.  Miller,  1  Abb.  N.  C.  30. 


CHAPTER   XXVI. 

ACTION  BY  PRIVATE  PERSON  UPON  AN  OFFICIAL  BOND. 

§  1880.  Where  a  sheriff  is  liable  for  the  escape  of  a  prisoner  committed  to  his 
custody,  or  is  guilty  of  any  other  actionable  default  or  misconduct  in  his  office, 
the  person  injured  thereby  may  apply  to  the  Supreme  Court,  or  to  a  Superior  City 
Court  having  jurisdiction,  for  leave  to  prosecute  the  sheriff's  official  bond.  The 
application  must  be  accompanied  with  proof,  by  afiBdavit,  of  the  default  or  mis- 
conduct complained  of,  and  that  satisfaction  of  the  same  has  not  been  received, 
and  with  a  certified  copy  of  the  official  bond. 
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§  1881.  Upon  such  an  application  the  court  must  grant  an  order  permitting  the 
applicant  to  maintain  an  action  upon  the  bond.  The  action  must  be  brought,  in 
the  court  which  granted  the  order,  by  the  applicant  as  plaintiff;  and  it  may  be 
maintained  as  if  the  applicant  was  the  obligee  named  in  the  bond,  except  as  other- 
wise expressly  prescribed  in  this  article. 

It  is  said,  in  People  v.  Conner,  8  Hnn,  533,  that  the  object  of 
requiring  an  application  to  be  made  for  leave  could  have  been  noth- 
ing else  than  to  require  the  court  before  whom  it  should  be  given,  to 
make  such  an  investigation  into  the  case  as  would  enable  it  to  deter- 
mine whether  the  suit  would  be  just  or  proper;  the  power  to  give  the 
leave  implies  the  existence  of  power  to  deny  it.  The  provision  was 
evidently  intended  to  protect  the  sheriff  and  his  sureties  against 
needless  actions,  and  at  the  same  time  allow  all  such  suits  upon  the 
bond  as  should  appear  to  be  reasonably  necessary.  The  language  of 
the  statute,  so  construed,  was  "shall  order ;"  the  language  of  this 
section  is  "  must  order."  See  Anderson-  v.  Hitohcoclc,  2  Wend.  299- 
It  is  not  necessary  to  obtain  a  judgment  against  the  sheriff  before 
obtaining  leave  to  sue  the  bond.  Ex  parte  Chester,  5  Hill,  555 ; 
Rhinelander  v.  Mather,  5  Wend.  102. 

§  1883.  The  same,  or  any  other  applicant,  may,  in  like  manner,  either  before  or 
after  judgment  In  the  first  action,  obtain  from  the  court  which  made  the  first 
order,  but  not  from  any  other  court,  an  order  permitting  him  to  maintain  another 
action,  in  the  same  court  upon  the  same  bond,  for  another  default  or  misconduct. 
Any  number  Of  such  orders  may  be  successively  made,  and  neither  of  the  actions 
authorized  thereby  is  affected  by  the  pendency  of,  or  the  recovery  of  judgment 
in,  any  other,  except  as  otherwise  expressly  prescribed  in  this  article. 

§  1883.  Where  an  execution  is  issued  upon  a  judgment,  recovered  against  the 
sheriff  and  any  of  his  sureties,  in  an  action  brought  pursuant  to  the  last  four  sec- 
tions, the  plaintiff's  attorney  must  indorse  thereon  a  direction  to  collect  the  same, 
in  the  first  place,  out  of  the  property  of  the  sheriff,  and  if  sufficient  property  of 
the  sheriff  cannot  be  found,  then  to  collect  the  deficiency  out  of  the  property  of 
the  surety  or  sureties. 

§  1884.  It  is  a  defense  by  a  surety,  against  whom  an  action  is  brought  upon  a 
sheriff's  official  bond,  that  he,  or  any  other  surety  or  sureties,  have  been  or  will 
be  compelled,  for  want  of  sufiicient  property  of  the  sheriff,  to  pay,  upon  one  or 
more  judgments  recovered  against  him  or  them,  upon  the  same  bond,  an  aggre- 
gate amount,  exclusive  of  costs,  officers'  fees  and  expenses,  equal  to  the  sum  for 
which  the  defendant  is  liable,  by  reason  of  the  bond.  It  is  a  partial  defense  that 
the  difference  between  the  aggregate  amount,  so  paid  or  to  be  paid,  and  the  sum 
for  which  the  defendant  is  thus  liable,  is  less  than  the  amount  of  the  plaintiff's 
demand. 

8  1885.  If  the  aggregate  amount  of  the  liabilities,  which  might  be  recovered  by 
actions  upon  the  sheriff's  official  bond,  as  prescribed  in  this  article,  exceeds  the 
sum  for  which  the  sureties  are  liable,  the  court  must,  upon  the  application  of  a 
person  who  has  obtained  leave  to  prosecute  the  bond,  made  upon  notice  to  the 
plaintiff's  attorney,  in  each  action  then  pending  upon  the  sheriff's  official  bond, 
and  in  each  uncollected  judgment  recovered  thereupon,  direct  and  provide  for  the 
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distribution  of  the  money,  collected  out  of  the  property  of  the  sureties,  among 
the  persons  in  favor  of  whom  the  liabilities  have  accrued,  in  proportion  to  the 
amount  which  each  one  is  entitled  to  recover,  to  be  ascertained  by  a  reference  or 
In  such  other  manner  as  the  court  directs.  For  the  purposes  of  the  motion,  an 
order  may  be  made  by  a  judge,  forbidding  the  payment,  to  the  plaintifE  in  any 
action,  of  the  sum  collected  or  to  be  collected  by  virtue  of  a  judgment  therein. 
But  this  section  does  not  authorize  the  court  to  compel  a  plaintifE  to  refund  any 
money,  collected  and  received  by  him  in  good  faith,  before  service  or  notice  of 
such  an  order. 

§  1886.  Where  a  surrogate,  or  an  officer  acting  as  surrogate,  is  guilty  of  any 
actionable  default  or  misconduct  in  his  office,  the  person  injured  thereby  may 
apply  for  leave  to  prosecute  the  delinquent's  official  bond. 

Where  the  relator,  the  then  surrogate,  having  demanded  payment 
of  moneys  deposited  with  his  deceased  predecessor,  in  his  official  ca- 
pacity, from  the  administrators  of  such  predecessor,  and  payment 
having  been  refused,  brought  an  action  ia  the  name  of  the  people 
against  the  sureties  on  the  official  bond  of  such  deceased  surrogate, 
held,  that  the  people  were  entitled  to  maintain  the  action  as  the 
trustees  of  an  express  trust.  To  constitute  a  defense  to  such  an 
action,  it  must  at  least  be  shown,  that  in  the  management  of  the 
fund  the  surrogate  had  acted  without  fault  and  that  he  had  been 
free  from  all  negligence.  People,  ex  rel.  Nash,  v.  Faulkner,  38  Hun, 
607 ;  107  JST.  Y.  477. 

§  1887.  Where  a  certified  copy  of  the  order  or  judgment  of  a  court,  directing  a 
county  treasurer  to  pay  or  deliver,  to  one  or  more  persons  designated  therein,  any 
money,  stocks,  securities,  or  other  investments  held  by  him,  subject  to  the  direc- 
tion of  that  court,  is  served  upon  the  county  treasurer;  if  he  fails  to  obey  the  di- 
rection, the  person  injured  thereby  may  apply  for  leave  to  prosecute  his  official 
bond.  Service  upon  a  county  treasurer,  as  required  by  this  section,  may  be  made 
personally,  or  by  leaving  the  paper,  either  at  his  office  during  his  absence  there- 
from, with  a  person  of  suitable  age  and  discretion,  having  charge  of  the  office, 
or  at  his  residence,  or  at  his  last  residence  within  the  county,  with  a  person  of 
suitable  age  and  discretion. 

§  1888.  Where  a  public  officer  is  required  to  give  an  official  bond  to  the  people, 
and  special  provision  is  not  made  by  law,  for  the  prosecution  of  the  bond,  by  or 
for  the  benefit  of  a  person,  who  has  sustained,  by  his  default,  delinquency,  or 
misconduct,  an  injury,  for  which  the  sureties  upon  the  bond  are  liable,  such  a 
person  may  apply  for  leave  to  prosecute  the  deUnquent's  official  bond. 

The  bond  of  a  supervisor,  given  to  the  town  clerk  for  the  benefit 
of  the  town,  may  be  sued  by  the  succeeding  supervisor  in  his  name, 
for  the  use  of  the  town.  Sutherland  v.  Garr,  85  IST.  Y.  105.  As 
to  giving  permission  to  sue  the  bond  of  a  master  in  chancery,  Ilat- 
ter  of  YanEps,  56  N.  Y.  599. 

Liability  of  sureties.  —  Under  an  obligation  to  make  good  all 
defaults  of  an  officer  during  his  continuance  in  office,  the  surety  is 
liable  for  defaults  during  the  term  for  which  be  was  appointed  at 
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the  time  the  obligation  was  entered  into,  and  not  for  those  which 
happen  nuder  his  reappointment..  Where  the  oiScer  is  appointed 
for  one  j-ear  and  until  another  is  appointed  in  his  stead,  the  surety  is 
liable  for  default  during  the  first  year  only.  Kingston  Mutual  Ins. 
Co.  V.  Clm-k,  33  Barb.  196.  See  Overacre  v.  Garrett,  5  Lans.  1.56. 
The  sureties  on  an  official  bond  are  not  liable  for  faults  committed  dur- 
ing a  prior  term  of  the  same  office.  Bissell  v.  Saxion,  66  N.  Y.  55 ; 
Kellum  V.  ClarJc,  10  Week.  Dig.  492.  Even  if  the  principal  had 
under  his  control  property  which  he  might,  if  he  had  chosen,  have 
transferred  or  converted  into  money  and  transferred  to  himself  in 
his  official  capacity.  Bissell  v.  Saxton,  77  N.  Y.  191.  The  under- 
taking of  sureties  on  an  official  bond,  that  the  officer  shall  faithfully 
perform  his  duties,  involves  the  obligation  of  making  correct  ac- 
counts, conforming  to  the  requirements  of  the  statutes,  as  well  as 
the  payment  of  the  funds  in  his  custody.  Supervisors  of  Tomp- 
kins V.  Bristol,  99  N.  Y.  316.  It  is  said  to  be  no  defense  to  a  bond 
that  it  is  not  in  the  exact  form  prescribed  by  statute.  Jones  v.  New- 
rrtan,  36  Hun,  634.  In  an  action  upon  the  bond  of  an  overseer  of 
the  poor  it  is  necessary  to  show,  as  against  the  sureties,  not  merely 
that  their  principal  was  indebted,  but  that  such  indebtedness  arose 
by  reason  of  not  accounting  for  money  actually  received  by  him 
during  the  term  for  which  the  sureties  stood  bound.  Kellum  v. 
Clark,  97  N.  Y.  390.  Where  a  collector  received  moneys  officially, 
in  excess  of  the  town's  needs,  his  sureties  were  held  liable  upon  his 
official  bond,  on  his  failure  to  account  therefor.  Sutherland  v.  Carr, 
85  N.  Y.  105.  In  an  action  on  the  official  bond  of  a  tax  collector, 
it  is  no  defense  that  the  wari-ant  was  not  delivered  at  the  time  re- 
quired by  law ;  that  it  did  not  contain  any  return  day ;  that  it  was 
only  partly  filled  out,  and  that  the  collector  had  paid  over  all  the 
moneys  collected.  Bradley  v.  Ward,  1  T.  &  C,  413 ;  S.  C,  58  N". 
Y.  402.  Where  an  official  bond  was  not  sealed,  and  on  default  the 
sureties  gave  their  note,  held,  they  must  be  presumed  to  have  known 
the  defect  in  the  instrument  and  waived  the  objection  thereto.  Ray- 
mond V.  Lent,  14  Johns.  401.  The  sureties  are  not  discharged  hy 
legislation,  subsequent  to  the  delivery  of  the  bond,  which  modifies 
the  duties  of  the  office,  for  the  faithful  performance  of  which,  by 
their  principal,  the  bond  was  given.  People  v.  Vilas,  36  N.  Y.  459. 
Especially  where  the  acts  for  which  it  is  sought  to  hold  the  surety 
liable  were  not  done  in  pursuance  of  such  new  authority.  Mayor 
of  New  York  v.  Ryan,  35  How.  408.  The  sureties  are  liable  for  the 
duties  existing  at  the  time  of  the  signing  the  bond  where  those 


Action  bt  Peivate  Person  upon  an  Official  Bond.      671 

duties  have  not  been  substantially  or  matei-ially  changed.  Super- 
visors of  Monroe  v.  Clark,  25  Hun,  282.  They  are  not  discharged 
by  omission  of  duty,  or  non-action  by  the  obligees,  or  by  the  non- 
performance of  an}^  duty  which  is  not  owing  directly  to  the  surety. 
■Supervisors  of  Monroe  v.  Otis,  62  N.  Y.  88.  The  sureties  on  the 
ofhcial  bond  of  an  officer  de  facto  are  estopped  from  denying  their 
liability  as  such.  Fake  v.  Traut,  39  N.  Y.  39i.  The  sureties  are 
properly  chargeable  with  interest  which  a  county  treasurer  was 
bound  to  pay  over  to  his  successor,  but  which  he  failed  to  do. 
Supervisors  of  Monroe  v.  Clark,  92  N.  Y.  391.  Where  per- 
sons become  sureties  upon  a  bond  they  make  themselves  privies 
to  the  proceedings  against  their  principal,  and  when  he,  with- 
out fraud  or  collusion,  is  concluded,  they  are  also  concluded. 
Baggott  v.  Boulger,  2  Duer,  160  ;  Raplye  v.  Prince,  4  Hill,  119  ; 
Bartlett  v.   Campbell,  1  Wend.  50 ;  Methodist  Church  v.  Barker, 

18  N.  Y.  463 ;  Lawton  v.  Green,  64  id.  331 ;  Scofield  v.  Churchill, 
72  id.  565  ;  Jordan  v.  Volkening,  72  id.  300  ;  Fay  v.  Ames,  44 
Barb.  327;  Gerould  w  Wilson,?,l'S.Y.:>'lZ.  An  officer's  accounts 
are  admissible  in  evidence  against  his  surety  to  show  his  indebted- 
ness. Board  of  Education  v.  JSeckox,  13  Week.  Dig.  206.  A 
resolution  authorizing  the  taxing  of  a  loss  sustained  by  a  tax  collec- 
tor on  a  municipality,  does  not  relieve  the  sureties.  Oakley  v.  Mayor 
of  New  York,  49  Super.  Ct.  549  ;  affirmed,  70  id.  612.  Sureties  are 
liable  for  moneys  received  by  a  sheriff  after  the  bond  was  given,  on 
process  received  by  him  before.  People,  ex  rel.,  v.  Pings,  15  Wend. 
623.  Not  for  moneys  received  by  a  sheriff,  as  deputy  of  a  former 
sheriff,  but  after  they  became  sureties.  People,  ex  rel.,  v.  McHenry, 

19  Wend.  482.  The  bondsmen  of  a  sheriff  are  liable  where  he 
seizes  property  of  the  wrong  person  under  his  process.  Dennison 
V.  Pluml,  18  Barb.  89  ;  People,  ex  rel.,  v.  Schuyler,  4N.Y.  173.  The 
sureties  of  a  sheriff'  are  liable  for  his  failure  to  respond  to  his  lia- 
bility as  bail  under  the  Code,  for  a  person  arrested  who  fails  to  give 
or  justify  bail,  and  the  measure  of  damages  is  not  the  loss  to  the 
creditor  by  the  escape,  but  the  deficiency  in  the  judgment  against 
the  sheriff.    People,  ex  rel.,  v.  Dikeman,  3  Abb.  Ct.  App.  Dec.  520. 

§  1889.  Sections  one  thousand  eiglit  liundred  and  eighty  to  one  thousand  eight 
hundred  and  eighty-five  of  this  act,  both  inclusive,  govern  an  application,  made 
as  prescribed  iif  either  of  the  last  three  sections,  and  each  action  brought  pursu- 
ant to  an  order  made  thereupon,  as  if  the  delinquent  officer  and  his  sureties  were 
named  therein  instead  of  the  sheriff  and  his  sureties. 

§  1890.  A  receiver,  an  assignee  of  an  insolvent  debtor,  or  a  trustee  or  other 
officer,  appointed  by  a  court  or  a  judge,  is  a  public  officer,  within  the  meaning  of 
85 
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the  last  section  but  one;  but  where  be  was  appointed  by  or  pursuant  to  the  order 
of  a  court,  or  in  a  special  proceeding  specified  in  title  twelfth  of  chapter  seven- 
teenth of  this  act,  the  application  for  leave  to  prosecute  his  official  bond  must  be 
made  to  the  court  by  which,  or  pursuant  to  whose  order,  he  was  appointed,  or  in 
which  the  judgment  was  rendered,  as  the  case  may  be.  An  action,  brought  as 
prescribed  in  this  section,  must  be  brought  in  the  court  to  which  application  is 
made  for  leave  to  bring  it. 

g  1891.  Where  the  default,  by  reason  of  which  an  application  for  leave  to 
prosecute  an  official  bond  is  made,  as  prescribed  in  this  article,  consists  of  the 
non-payment  of  money,  and  special  provision  is  not  otherwise  made  by  law,  th& 
applicant  must  prove  a  demand  of  the  money  from  the  officer,  or  that  a  demand 
cannot  be  made,  with  due  diligence.  But  such  proof  is  not  necessary  where  the 
applicant  has  recovered  a  judgment  against  the  officer. 

It  was  held  in  Supervisors  of  Monroe  v.  Clark,  25  Hun,  at  page 
288,  that  where  the  condition  of  the  bond  was  to  pay  according  to 
law  and  not  upon  demand,  no  demand  was  necessary.  This  action 
was  properly  brought  before  the  present  Code,  as  this  section  is  not 
referred  to,  and  the  provision  requiring  demand  is  new.  A  like 
holding  was  had  in  Board  of  Education  v.  Heokox,  12  Week.  Dig. 
206,  decided  at  about  the  same  time  and  without  reference  to  this 
provision. 

§  1892.  An  application  for  leave  to  prosecute  an  official  bond,  as  prescribed  in 
this  article,  may  be  made  without  notice;  but,  in  that  case,  the  officer,  flr  either 
of  his  sureties,  may  apply,  upon  notice,  to  vacate  an  order  permitting  the  appli- 
cant to  maintain  an  action,  upon  any  ground,  showing  that  it  ought  not  to  have 
been  granted. 

The  codifiers  say  that  the  statute  was  silent  with  regard  to  th& 
matters  of  practice  covered  by  this  section,  and  that  in  passing  it  they 
have  followed  Matter  of  Chainberlain,  23  How.  1,  where  the  prac- 
tice seems  to  have  been  approved  by  the  Supreme  Court.  See  authori- 
ties cited  under  §  1913. 


CHAPTER   XXVII. 

ACTION  BY  A  PRIVATE  PERSON  FOR  A  PENALTY  OR  FORFEITURE. 

§  1893.  Where  a  penalty  or  forfeiture  is  given,  by  a.  statute,  to  a  person 
aggrieved  by  the  act  or  omission  of  another,  the  person  to  whom  it  is  given,  may, 
if  it  is  pecuniary,  maintain  an  action  to  recover  the  amount  thereof;  or,  if  it  con- 
sists of  the  forfeiture  of  a  chattel,  he  may  maintain  an  action  to  recover  the  chat- 
tel, or  its  value,  or  other  damages,  as  the  case  requires. 

If  two  or  more  persons   be  jointly  concerned  in  doing  an  act  for 
which  a  penalty  is  imposed  by  statute,  a  joint  action  lies,  but  only 
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one  penalty  is  recoverable.  Warren  v.  Doolittle,  5  Cow.  678. 
Where  a  penalty  is  given  for  the  benefit  of  the  persons  upon  whom 
the  fraud  is  committed,  the  action  must  be  brought  in  their  names. 
Thompson  v.  How,  46  Barb.  287.  Where  the  statute  contemplates 
one  offense,  in  the  commission  of  which  two  classes  of  persons  may 
be  engaged,  the  penalty  is  one,  and  a  complaint  against  both  consti- 
tutes but  one  cause  of  action.  People  v.  Koll,  3  Keyes,  236. 
Where  the  statute  directs  that  on  neglect  of  the  overseers  to  prose- 
cute, any  person  may  prosecute  in  their  name  on  giving  security  for 
costs,  the  defendant  cannot  object  that  the  statutory  time  has  not 
elapsed  or  security  been  given;  these  objections  can  only  be  taken 
by  the  overseers.  Thayer  v.  Lewis,  4  Den.  269.  Where  a  penalty 
is  fixed  between  certain  limits,  the  jury  may  be  governed  by  the 
circumstances,  and  by  the  public  necessity,  in  fixing  the  amount. 
Where  judgment  is  given  for  penalty  for  breach  of  an  ordinance, 
the  alternative  sentence  must  strictly  conform  to  the  powers  con- 
ferred by  the  statute.  Merlcee  v.  Rochester,  13  Hun,  157.  In  an 
action  for  a  penalty  for  failing  to  attend  as  a  witness,  the  plaintiff 
must  show  that  the  witness  was  material  and  that  damages  resulted 
from  his  non-attendance.      Carrington  v.  Hutson,  28  Hun,  371. 

In  an  action  for  a  penalty  for  watering  milk,  a  test  of  the  defend- 
ant's milk,  made  a  year  after  the  alleged  violation,  is  not  evidence. 
Stearns  v.  Ingraham,  1  T.  &  C.  218.  As  to  what  is  sufficient  evi- 
dence to  convict  of  the  offense  of  taking  down  or  defacing  a  sheriflE's 
notice  of  sale,  see  Murphy  v.  Tripp,  44  Barb.  189.  Ignorance  of 
the  law  is  no  defense  in  an  action  on  a  penal  statute.  Hyde  v.  Mel- 
vin,  11  Johns.  521 ;  Board  of  Health  v.  Knoll,  70  N.  Y.  530.  A 
penalty  must  be  created  by  express  words,  it  cannot  be  raised  by 
implication.  Jones  v.  Estis,  2  Johns.  379.  An  action  for  a  penalty 
is  a  civil  action,  whether  brought  by  a  municipal  corporation  or  an 
individual.  City  of  Buffalo  v.  Schliefer,  25  Hun,  275.  The  claim 
upon  which  an  action  to  recover  a  statute  penalty  is  based,  is  not  a 
cause  of  action  arising  upon  contract.  Abbott  v.  N.  Y.  C.  R.  R. 
Co.,  1  Sheld.  278.  The  general  words  of  a  penal  statute  are  to  be 
restrained  for  the  benefit  of  him  against  whom  it  is  inflicted.  Hall 
V.  Siegel,  7  Lans.  206 ;  aflarmed,  53  N.  Y.  607.  But  one  penalty  for 
exacting  excessive  fares  can  be  recovered  in  the  same  action.  Bis- 
sell  V.  N.  Y.  G.  R.  R.  Co.,  67  Barb.  385.  But  a  party  aggrieved 
is  not  limited  to  one  penalty,  but  may  recover  the  same  for  each  and 
every  offense.  Suydam  v.  Smith,  52  N.  Y.  383.  The  provisions 
of  the  statute  protecting  an  act  done  in  conformity  with  a  construe- 
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tion  of  a  statute  given  by  the  Supreme  Court,  applies  only  to  an 
action  to  enforce  a  penalty  or  forfeiture,  and  was  not  intended  to 
relieve  a  party  from  the  consequences  of  acts  which  violate  private 
rights.  Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  178.  In  an  action 
for  a  penalty  for  selhng  lottery  tickets  the  complaint  must  set  forth 
the  date  of  sale  and  the  amounts.  Roediger  v.  Simmons,  14  Abb. 
(N.  S.)  256.  An  action  to  recover  penalties  for  bringing  watered 
milk  to  a  cheese  factory,  may  be  maintained  by  the  treasurer  of  the 
association  against  a  member  of  it.  BridenbecJcer  v.  Hoard,  32 
How.  289. 

Pleading. —  In  an  action  for  breach  of  a  municipal  ordinance,  the 
particular  ordinance  violated  should  be  stated  in  the  complaint. 
People  V.  Justices,  etc.,  12  Hun,  65.  In  an  action  under  a  penal 
statute,  the  plaintifE  must  state  specially  the  cause  of  action  arising 
under  it.  Cole  v.  Smith,  4  Johns.  193 ;  People  v.  Brooks,  4  Den. 
469.  Where  an  informer  can  only  sue  after  a  specified  time,  he 
must  allege  in  the  complaint  that  such  time  has  expired.  Morrell 
V.  Fuller,  7  Johns.  402.  See  Barlow  v.  Pease,  5  Hun,  564.  It  is 
not  necessary  to  refer  to  the  statute  prescribing  the  duty  for  which 
a  penalty  is  inflicted,  but  only  to  that  which  inflicts  the  penalty. 
Morris  v.  People,  3  Den.  387.  It  is  said  that  it  is  not  indispensable 
to  plead  that  the  offense  is  against  the  form  of  the  statute,  the  offense 
may  be  described  generally  in  the  words  of  the  statute.  People  v. 
Bartow,  6  Cow.  290.  It  is  held,  in  Morehouse  v.  Crilley,  8  How. 
431,  that  the  Code  abrogated  the  provisions  of  the  Revised  Stat- 
utes relating  to  declaring  upon  a  penal  statute.  Contra,  People  v. 
Bennett,  5  Abb.  384.  And  see  Abbott  v.  N.  T.  0.  E.  R.  Co., 
12  Abb.  {^.  ,S.)  465.  It  seems  that  the  provisions  of  2  R. 
S.  480,  §  1,  authorizing  a  short  mode  of  pleading  in  penal  ac- 
tions by  referring  simply  to  the  statute  on  which  the  action  is 
is  founded,  is  repealed  by  the  Code  of  Procedure,  which  requires  the 
facts  constituting  every  cause  of  action  to  be  alleged.  A  complaint 
upon  a  municipal  ordinance,  for  depositing  refuse  in  a  harbor  or 
channel,  need  not  allege  that  the  common  council  adjudged  the  place 
a  harbor  within  the  meaning  of  the  statute  under  which  they  acted. 
City  of  Ogdensburgh  v.  Lyon,  7  Lans.  215.  In  an  action  against  a 
railroad  company  for  collecting  excessive  fare,  it  is  not  necessary 
that  the  complaint  should  allege  the  various  enactments  consolidating 
several  railroad  companies ;  it  is  enough  to  allege  that  defendant  had 
been  duly  organized,  was  entitled  to  demand  and  receive  a  certain 
rate  of  fare,  and  had  demanded  and  received  a  higher  rate.     Nellis 
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V.  ]Sr.  Y.  C.  B.  R.  Co.,  30  N.  Y.  505.  In  an  action  for  a  penalty 
for  non-compliance  with  the  insurance  laws,  the  complaint  need  not 
set  forth  the  particular  statute  violated.  Where  a  statute,  on  which 
is  founded  a  municipal  ordinance  in  violation  of  which  an  act  is 
alleged  to  have  been  done,  is  not  specifically  referred  to  in  the  plead- 
ing, the  defect,  if  it  is  one,  may  be  disregarded,  if  no  objection  is 
made  till  the  trial,  and  the  adverse  party  is  not  surprised.  Beynaii 
V.  Tugnot,  5  Sandf.  153.  In  a  statutory  action,  the  complaint  must 
show  that  every  requisite  to  the  cause  of  action  exists.  Austin  v. 
Goodrich,  49  N.  Y.  266. 

§  1894.  Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any  person  wlio 
sues  tlierefor,  an  action  to  recover  it  may  be  maintained,  by  any  person,  in  his 
own  name;  but  the  action  cannot  be  compromised  or  settled,  without  the  leave 
of  the  court  in  which  it  is  brought. 

A  common  informer  cannot  sue  for  a  penalty,  unless  such  power 
is  given  by  statute.  Sev>ard  v.  Beach,  29  Barb.  239.  A  party  who 
first  commences  an  action  to  recover  a  penalty  acquires  an  interest 
in  the  penalty,  which  cannot  be  divested  by  any  subsequent  suit 
brought  by  any  other  common  informer,  though  the  latter  be  first 
prosecuted  to  judgment.  Beadleston  v.  Sprague,  6  Johns.  101.  A 
corporation  cannot  sue  for  penalties  under  a  statute  wliich  provides 
for  suits  by  any  person  in  his  own  name.  Ancient  City  Sportsmen 
Club  v.  Miller,  7  Laas.  412.     See  32  How.  89. 

§  1895.  The  summons  in  an  action,  brought  as  prescribed  in  the  last  section, 
can  be  served  only  by  an  officer,  authorized  by  law  to  collect  an  execution,  issued 
out  of  the  same  court.  The  summons,  when  issued,  cannot  be  countermanded 
by  the  plaintiff,  before  the  service  thereof;  and,  immediately  after  it  has  been 
served,  the  officer,  who  served  it,  must  file  it,  with  his  certificate  of  service,  in 
the  office  of  the  clerk,  or  deliver  it,  with  a  like  certificate,  to  the  magistrate  by 
whom  it  was  issued;  as  the  case  requires. 

A  discontinuance  is  not  a  compounding  of  a  penalty  within  the 
statute.  Haskins  v.  Newcomh,  2  Johns.  405.  It  is  in  the  discre- 
tion of  the  court  to  grant  leave  to  compound  the  action  upon  terms. 
Caswell  V.  Allen,  10  Johns.  118.  The  plaintiff  may  discharge  the 
judgment  by  receiving  the  amount  of  the  penalty,  but  not  as  to  the 
people's  moiety  without  actual  payment.  Caswell  v.  Allen,  10 
Johns.  118;  Minton  v.   Woodwoiih,  11  id.  474. 

§  1896.  In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  statute, 
brought  by  any  person,  other  than  the  person  aggrieved  or  a  public  officer,  the 
plaintiff  may  recover,  notwithstanding  the  recovery  of  a  judgment,  for  or  against 
the  defendant,  in  an  action  brought  therefor  by  another  person,  if  he  establishes 
that  the  former  judgment  was  recovered  collusively  and  fraudulently. 

§  1897.  In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  statute,  if  a 


676    Action  by  a  Private  Person  for  a  Penalty  or  Forfeiture. 

copy  of  the  complaint  is  not  delivered  to  the  defendant  with  a  copy  of  the  sum- 
mons, a  general  reference  to  the  statute  must  be  indorsed  upon  the  copy  of  the 
summons  so  delivered,  in  the  following  form:  "According  to  the  provisions  of," 
etc. ;  adding  such  a  description  of  the  statute,  as  will  identify  it  with  convenient 
certainty,  and  also  specifying  the  section,  if  penalties  or  forfeitures  are  given,  in 
different  sections  thereof,  for  different  acts  or  omissions. 

§  1898.  Where  a  statute  gives  a  pecuniary  penalty  or  forfeiture,  not  exceeding 
a  specified  sum,  an  action  may  be  maintained  to  recover  the  sum  specified;  and 
the  court,  jury,  or  referee,  by  which  or  by  whom  the  issues  of  fact  are  tried,  or, 
where  judgment  is  taken  by  default  for  failure  to  appear  or  plead,  the  damages 
are  ascertained,  may  award  to  the  plaintiff  the  whole  sum,  or  such  a  part  thereof, 
as  it  or  he  deems  proportionate  to  the  offense. 

If  the  complaint  annexed  to  the  summons,  and  served  with  it, 
contains  a  reference  to  the  statute  on  whicli  the  action  is  founded,  it 
is  a  compHance  with  tlie  statute.  McKee  v.  Sweeney,  66  How.  447 ; 
Thayer  v.  Lewis,  4  Den.  409  ;  Cox  v.  N.  T.  C.  E.  B.  Co.,  61  Barb. 
615.  Contra,  Broolcs  v.  Schoonmaker,  24  Hun,  553.  Unless 
the  summons  is  indorsed,  the  court  gets  no  jurisdiction.  Bis&ell 
V.  N.  Y.  C.  R.  E.  Co.,  67  Barb.  386.  But  an  appearance  is 
a  waiver.  Yernon  v.  Hopkins,  9  Civ.  Pro.  R.  257.  Where 
the  statute  creates  a  forfeiture,  but  does  not  give  the  action, 
it  is  not  necessary  to  indorse  a  reference  to  it  upon  the  sum- 
mons. Sprague  v.  Irwin,  27  How.  51.  As  to  what  is  a  suf- 
ficient indorsement  upon  a  justice's  summons,  see  Andrews  v.  Har- 
rington, 19  Barb.  343  ;  Marselis  v.  Seaman,  21  id.  319;  Perry  v. 
Tynen,  22  id.  137;  Commissioners  of  Excise  v.  Doherty,  16  How. 
46.  In  an  action  for  willful  trespass  upon  land,  the  summons  need 
not  be  indorsed  with  a  reference  to  the  statute,  though  treble  dam- 
ages are  claimed.  Sprague  v.  Irwin,  27  How.  51.  In  an  action 
brought  to  i-ecover  a  penalty  or  forfeiture  given  by  a  city  ordinance, 
a  general  reference  to  the  ordinance  must  be  indorsed  upon  the  sum- 
mons—  it  is  not  necessary  it  should  be  printed  verbatim;  such  a 
reference  as  would  enable  a  party  to  determine  for  what  offense  he 
has  been  sued,  and  what  penalty  it  is  charged  he  has  incurred,  is 
sufficient.  Mayor  v.  Eisler,  2  Civ.  Pro.  R.  125.  It  seems  that 
proof  of  service  of  a  summons  in  an  action  to  recover  a  penalty  or 
forfeiture,  is  not  proof  that  the  summons  served  had  indorsed  upon 
it  a  general  reference  to  the  statute  under  which  the  action  was 
brought,  as  required  by  this  section,  notwithstanding  the  original 
summons  had  been  so  indorsed.  People  v.  Walters,  7  Civ.  Pro.  R. 
406.  The  object  of  the  requirement  of  the  statute  is  to  give  notice 
to  the  person  sued  of  the  object  of  the  action,  and  for  what,  gen- 
erally, a  recovery  is  sought.     Avery  v.  Slack,  17  Wend.  86 ;  Saw- 
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^er  V.  SchoonmaJcer,  8  How.  198.  This  section  applies  only  to 
actions  by  private  persons,  and  not  to  an  action  brought  by  an  officer 
in  his  official  capacity.  Townsend  v.  Hopkins,  9  Civ.  Pro.  E.  257. 
An  indorsement  should  so  refer  to  the  statute  as  to  identify  it  with 
convenient  certainty,  and  specify  the  sections,  if  penalties  or  forfeit- 
ures are  given  in  different  sections  thereof,  for  different  acts  or 
omissions.  Young  v.  Gregg,  9  Civ.  Pro.  R.  262.  A  judgment 
taken  upon  a  summons  without  indorsement  is  not  void,  but  voidable, 
and  may  be  reversed  on  appeal;  until  so  reversed  it  is  valid. 
^;poor  v.  Cornell,  12  Civ.  Pro.  R.  319. 


CHAPTER   XXVIII. 

CERTAIN  ACTIONS  TO  RECOVER  DAMAGES  FOR  WRONGS. 

§  1899.  Where  the  violation  of  a  right  admits  of  a  civil  and  also  of  a  criminal 
prosecution,  the  one  is  not  merged  in  the  other. 

It  was  held  before  the  present  Code,  in  Gordon  v.   Hostetter,  37 

N.  Y.  99,  that  the  civil  remedy  of  a  plaintiff  is  neither  merged  in 

an  alleged  felony  nor  suspended  until  the  conviction  of  the  offender, 

also  in  Newton  v.  Porter,  5  Lans.  416,  stating  the  rule  as  stated  in 

the  section  to  have  been  well  settled  since  the  decision  of  Hoffman 

v.  Garow,  in  the  Court  of  Errors,  reported  22  Wend.  285  ;    Wise  v. 

Terpenning,  8  N.  Y.  Leg.  Obs.  153. 

§  1900.  If  a  person,  vexatiously  or  maliciously,  in  the  name  of  another  but 
without  the  latter's  consent,  or  in  the  name  of  an  unknown  person,  commences  or 
continues,  or  causes  to  be  commenced  or  continued,  an  action  or  special  proceed- 
ing, in  a  court,  of  record  or  not  of  record,  or  a  special  proceeding  before  a  judge 
or  a  justice  of  the  peace;  or  takes,  or  causes  to  be  taken,  any  proceeding  in  the 
course  of  an  action  or  special  proceeding  in  such  a  court,  or  before  such  an  officer, 
either  before  or  after  judgment  or  other  final  determination;  an  action,  to  recover 
damages  therefor,  may  be  maintained  against  him,  by  the  adverse  party  to  the  ac- 
tion or  special  proceeding;  and  a  like  action  may  be  maintained  by  the  person,  if 
any,  whose  name  was  thus  used.  He  is  also  guilty  of  a  misdemeanor,  punishable 
by  imprisonment,  not  exceeding  six  months. 

§  1901.  In  an  action,  brought  by  the  adverse  party,  as  prescribed  in  the  last  sec- 
tion, the  plaintiff,  if  he  recovers  final  judgment,  is  entitled  to  recover  treble 
damages.  In  an  action,  brought  by  the  person  whose  name  was  used,  as  pre- 
scribed in  the  last  section,  the  plaintiff  is  entitled  to  recover  his  actual  damages, 
and  two  hundred  and  fifty  dollars  in  addition  thereto. 

S^  1903.  The  executor  or  administrator  of  a  decedent,  who  has  left,  him  or  her 
surviving,  a  husband,  wife,  or  next  of  kin,  may  maintain  an  action  to  recover 
•damages  for  a  wrongful  act,  neglect,  or  default,  by  which  the  decedent's  death 
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was  caused,  against  a  natural  persou  who,  or  a  corporation  wliich,  would  have 
been  liable  to  an  action  in  favor  of  the  decedent,  by  reason  thereof,  if  death  had 
not  ensued.  Such  an  action  must  be  commenced  within  two  years  after  the  de- 
cedent's death. 

The  right  of  action. —  The  right  of  action  for  causing  death  by 
negligence  exists  only  by  virtue  of  the  statute.  It  did  not  exist  at 
common  law.  Crowley  v.  Panama  R.  B.  Co.,  30  Barb.  99  ;  Mah- 
ler V.  Norwich,  etc.,  Co.,  35  N.  Y.  352 ;  McDonald  v.  Mallory,  11 
id.  546;  Qreen  v.  Hudson,  2  Keyes,  29i;  Deievoise  v.  JV.  Y.,  L. 
E.,  etc.,  R.  R.  Co.,  98  N.  Y.  377.  The  statute  is,  it  seems,  not 
simply  remedial,  but  creates  a  new  cause  of  action  in  favor  of  the  de- 
ceased personal  representatives  which  is  wholly  distinct  from  and  not 
a  revivor  of  the  cause  of  action,  which,  if  he  had  survived,  he  vrould 
have  had  for  his  bodily  injur3'.  Whitford  v.  Panama  R.  R.  Co., 
23  N.  Y.  465.  The  remedy  is  an  extraordinary  one,  unknown  to  the 
common  law,  created  by  statute  for  damages  or  injuries  also  created 
by  statute,  for  in  a  legal  or  judicial  sense  damages  or  injuries  for  which 
there  is  no  legal  redress  or  remedjr  are  not  damages  or  injuries. 
Those  acts  vrhieh  create  the  remedy  for  the  benefit  of  the  widow  and 
next  of  kin  also  create  the  wrong  as  to  them.  Reach  v.  Ray  State, 
etc.,  Co.,  30  Barb.  433.  The  act  is  to  be  liberally  construed.  Old- 
field  V.  N.  Y.  C.  <&  II.  R.  R.  Co.,  3  E.  D.  Smith,  103  ;  Reach  v.  Ray 
State  Co.,  30  Barb.  433.  The  statute  does  not  give  a  remedy  for  in- 
juries received  without  the  State  and  resulting  in  death.  Whitford 
V.  Panama  R.  R.  Co.,  23  N.  Y.  465 ;  Crowley  v.  Panama  R.  R. 
Co.,  30  Barb.  99  ;  Yanderwerken  v.  N.  Y.  &  II.  R.  R.  Co.,  6 
Abb.  239 ;  Mahler  v.  Norwich,  etc.,  Co.,  45  Barb.  226 ;  reversed, 
35  N.  Y.  352.  But  the  rule  is  otherwise  where  the  death  occurs  on 
the  high  seas,  on  board  a  vessel  hailing  from  and  registered  iu  a  port 
within  the  State,  and  at  the  time  employed  by  the  owners  in  their 
own  business.  McDonald  v.  Mallory,  77  N.  Y.  546.  An  action 
is  maintainable  in  this  State  by  the  personal  representatives  of  one 
whose  death  resulted  from  an  injury  received  in  another  State» 
through  the  negligence  of  defendant,  where  it  appeal's  the  laws  of 
that  State,  are  similar  to  the  laws  of  this  State  giving  to  the  personal 
representatives  a  right  of  action.  In  such  cases  it  is  not  essential 
that  statutes  should  be  precisely  the  same,  but  the  existence  of  such 
a  statute  should  be  proved.  The  action  may  be  maintained  by  an 
administrator  appointed  in  this  State.  Leonard  v.  Columbia,  etc., 
Co.,  84  N.  Y.  48  ;  approved,  Derrick  v.  R.  R.  Co.,  13  Otto,  21. 
The  statute  has  no  extra-territorial  effect.     Debevoise  v.  N.  Y.,  L. 
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E.,  etc.,  Co.,  98  N.  Y.  377.  The  statute  applies,  whether  the  death 
was  instantaneous  or  where  it  was  consequential.  The  action  is 
equally  maintainable  in  both  cases.  Brown  v.  Buffalo,  etc.^  R.  R. 
Co.,  22  N.  Y.  191.  Nor  is  it  material  that  the  act  causing  death 
was  not  intentional.  Baker  v.  Bailey,  10  Barb.  54.  The  act  pro- 
viding for  the  protection  of  human  life  at  public  bathing  places  does 
not  indicate  an  intention  on  the  part  of  the  legislature  to  impose  a 
liability  where  the  death  was  caused  by  the  negligence  of  the  person 
drowned.     Nugent  v.    Yanderveer,  39  Hun,  322. 

Limitation  of  actions. —  The  action  must  be  brought  within  two 
years.  Bonnell  v.  Jewett,  2i  Hun,  524.  This  rnle  is  applicable  to 
a  foreign  corporation.  Londriggan  v.  N.  Y.  &  H.  R.  R.  Co.,  5 
Civ.  Pro.  R.  76.  The  fact  that  the  death  did  not  occur  within  a  year 
and  a  day  from  the  time  of  the  act  does  not  ailect  the  case,  for  the 
rule  as  to  death  within  a  year  and  a  day  does  not  apply  in  civil  ac- 
tions.    Schliohting  v.   Wintgen,  25  Hun,  626. 

When  and  hy  whom  the  action  may  he  maintained. — The  action 
lies  in  every  case  where  the  deceased  could  have  maintained  an  action 
had  he  survived.  Keller  v.  N.  Y.  G.  R.  R.  Co.,  Court  of  Appeals, 
1861,  24  How.  172.  The  only  condition  on  which  the  right  of  the  ad- 
ministrator to  sue  depends  is  the  common-law  right  of  the  injured  per- 
son to  maintain  the  action  if  he  were  living.  It  is  not  required  that 
the  person  injured  should  be  a  husband,  father  or  protector,  though 
the  legislature  in  passing  the  act  was  doubtless  influenced  by  the  evi- 
dent justice  of  compelling  the  wrong-doers  to  comj^ensate  families 
dependent  in  a  greater  or  less  degree  for  support  on  the  deceased. 
Quin  V.  Moore,  15  IST.  Y.  432.  See  Green  v.  //.  R.  R.  Co.,  18 
How.  323  ;  afBrraed,  31  Barb.  260.  Where  one  injured,  recovers 
therefor  in  his  life-time,  his  personal  representatives  cannot  also  main- 
tain the  action  under  the  statute.  It  was  not  intended  to  impose  a 
double  liability.  Littlewood  v.  Mayor,  89  IST.  Y.  24,  overruling  25 
Hun,  626.  The  action  could  not  be  maintained  by  the  husband  for 
causing  the  death  of  a  married  woman,  as  the  law  stood  previous  to 
1870.  Green  v.  E.  R.  R.  R.  Co.,  2  Keyes,  294 ;  DraTce  v.  Gil- 
more,  52  ]Sr.  Y.  389.  Where  he  sued  as  her  administrator,  as  the 
statute  stood  in  1861,  he  could  not  recover  for  the  value  of  her  ser- 
vices to  him.  I)icke7is  v.  iV.  T.  G.  R.  R.  Co.,  23  N.  Y.  158.  The 
fact  that  children  of  a  person  killed  are  of  full  age  and  living  away 
from  home  and  supporting  themselves,  will  not  alone  prevent  a  re- 
covery. Lockwood  V.  N.  T.,  L.  E.  &  W.  R.  R.  Co.,  98  N.  Y.  523. 
By  personal  representatives  the  statute  means  executors  or  adminis- 
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trators.  Saffard  v.  Drew,  3  Duer,  627 ;  Zee  v.  BUI,  39  Barb,  516 ; 
Tillei/  V.  U.  R.  R.  Co.,  24  N.  Y.  4'71.  The  father  may  sue  as  ad- 
ministrator of  his  infant  son.     McMahon  v.  Mayor,  33  N.  Y.  642. 

Against  whom  recovery  may  he  had. — Natural  persons  as  well  as 
corporations  are  liable  under  the  statute.  Baker  v.  Bailey,  16 
Barb.  54.  One  who  has  leased  a  ferry  to  another  person  for  a 
definite  period,  where  the  same  is  being  (;onducted  independently  of 
the  lessor,  is  not  liable  for  the  wrongful  act  or  negligence  of  a 
servant  of  the  lessee.  Norton  v.  Wiswall,  26  Barb.  618.  Where  a 
master  directed  a  servant  to  do  a  piece  of  work,  and  the  servant 
employed  another,  who  executed  it  negligently  and  carelessly,  the 
master  was  held  liable.  Althorf  v.  Wolf,  22  IST.  Y.  355.  An 
employer  is  not  liable  for  the  death  of  one  servant,  caused  by  the 
negligence  of  another  servant.  Rounds  v.  D.,  L.  cfe  W.  R.  R.  Co., 
64  ISr.  Y.  129;  Sherman  v.  R.  c&  *S'.  R.  R.  Co.,  17  id.  153; 
Malone  v.  Hathaway,  64  id.  5.  The  master  of  a  vessel  was  held 
liable  for  negligence  in  causing  the  death  of  a  child,  where  the  stew- 
ard left  a  poisonous  substance  where  the  child  drank  it.  Ryall  v. 
Kennedy,  67  N".  Y.  379.  The  receiver  of  an  insolvent  railroad 
company  operating  the  road,  in  the  absence  of  evidence  that  he  as- 
sumed to  act  other  than  as  such  officer  of  the  court,  is  not  liable  per- 
sonally on  an  action  for  negligence  causing  the  death  of  a  passenger, 
where  no  personal  negligence  is  imputed  to  him  ;  Cardot  v.  Barney, 
63  N.  Y.  281 ;  but  where  such  receiver  assumes  the  management  of 
other  property,  over  which  the  court  has  no  control,  he  is  responsi- 
ble individually  for  its  careful  and  proper  management ;  Kain  v. 
Smith,  80  N.  Y.  458.  Held,  in  Yertore  v.  Wiswall,  16  How.  8,  that 
the  action  could  be  maintained  against  the  personal  representatives 
of  the  "wrong-doer  for  the  enforcement  of  a  statutory  right  of  prop- 
erty, and  this  case  was  followed  in  Hegerich  v.  Keddie,  32  Hun, 
142,  but  the  latter  case  was  reversed,  99  N.  Y.  258,  holding  that  the 
action  abated  and  could  not  be  maintained  against  the  personal  rep- 
resentatives of  the  wrong-doer,  and  16  How.  8,  supra,  overruled. 
Under  Laws  1 870,  chapter  321,  which  opened  the  door  to  claims  against 
the  State,  founded  upon  its  negligence,  the  plaintiff,  as  administrator 
of  her  deceased  husband,  has  a  cause  of  action  against  the  State,  not- 
withstanding the  omission  in  section  1902,  (giving  to  administratrix 
sucli  right)  to  include  such  actions  against  the  State.  Bowen  v. 
State  of  New  York,  13  State  Eep.  134. 

Pleadings. —  In  an  action  for  damages  caused  by  defendant's  neg- 
ligence, a  general  averment  in  the  complaint  of  negligence  is  suffi- 
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cient  to  admit  proof  of  the  special  circumstauces  constituting  it. 
OUfield  V.  N.  T.  &  II.  R.  R.  Co.,  14  N.  Y.  310.  Degrees  of 
negligence  are  matters  of  proof,  not  of  averment,  and  a  general  alle- 
gation of  negligence,  want,  of  skill,  etc.,  is  sufficient,  in  an  action  for 
negligence,  whether  defendant  is  liable  for  ordinary  or  gross  negli- 
gence. Nolton  V.  Western  R.  R.  Co.,  15  N.  Y.  444.  Freedom  from 
negligence  need  not  be  averred  by  plaintiff;  Hackford  v.  N.  ¥.  G. 
B.  R.  Co.,  13  Abb.  (IST.  S.)  518;  Wolfe  v.  Supervisors,  19  How. 
370 ;  Richards  v.  Westcott,  2  Bosw.  589  ;  Johnson  v.  H.  R.  R.  Co., 
20  N".  Y.  65  ;  and  this  rule  is  not  changed  by  the  decisions  in  Rey- 
nolds  V.  ]Sr.  Y.  C.  db  H.  R.  R.  R.  Co.,  58  N.  Y.  248,  and  Urqu- 
hart  V.  City  of  Ogdensburgh,  23  Him,  75.  Westbrook,  J.,  said : 
"  An  averment  in  the  complaint  that  the  negligence  of  the  defend- 
ant was  the  cause  of  the  injury  is  equivalent  to  an  allegation  that  it 
was  the  sole  cause.  To  establish  such  an  allegation,  the  absence  of  con- 
tributory negligence  must  be  shown,  as  the  cases  now  hold,  but  the 
pleadings  cover  the  whole  ground."  To  same  effect,  see  Lee  v.  Troy 
Citizens'  Gas-light  Co.,  98  IS".  Y.  115.  In  an  action  by  tlie  per- 
sonal representatives  the  complaint  need  not  state  the  names  of  the 
next  of  kin.  Keller  v.  IST.  Y.  C.  R.  R.  Co.,  24  How.  172.  The 
complaint  need  not  refer  to  the  statute,  but  should  state  a  time  when 
the  injury  occurred,  and  state  all  the  facts  requisite  to  bring  the  case 
within  the  statute.  Brown  v.  Rarm.on,  21  Barb.  508.  A  com- 
plaint is  sufficient  which  alleges  that  the  death  was  caused  by  the 
wrongful  act,  neglect  or  default  of  defendant;  it  is  not  necessary  to 
aver  contributory  negligence.  Melhado  v.  Poughkeejpsie  Transpor- 
tation Co.,  27  Hun,  99.  An  allegation  that  plaintiff  was  put  to  cost 
and  expense  for  medical  attendance,  funeral  and  other  expenses  ia 
sufficient.  Roeder  v.  Ormsley,  22  How.  270.  An  allegation  that 
defendants,  by  the  negligence  of  themselves  -and  their  servants, 
caused  the  injury  is  a  sufficient  allegation  to  enable  plaintiff  to  show 
the  defective  construction  of  the  par  which  caused  the  injury,  as 
well  as  carelessness  of  the  driver.  Oldfield  v.  N.  Y.  C.  R.  R.  Co., 
14  IST.  Y.  310.  An  allegation  that  defendants'  servant,  driving 
their  horse  car,  so  negligently  and  carelessly  managed  his  team  that 
the  horse  knocked  her  down  and  injured  her,  is  sufficiently  definite 
and  certain.  Agnew  v.  Brooklyn,  etc.,  Co.,  20  Abb.  N.  C.  235.  A 
coniplaint  in  a  husband's  action  for  causing  the  wife's  death,  which 
shows  that  she  did  not  die  till  several  days  after  the  first  injury,  is 
sufficient,  since  it  shows  a  period  during  which  he  was  deprived  of 
her  services.     Philippi  v.  Wolf,  14  Abb.  (N.  S.j  196.     In  an  action 
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for  negligence,  held  not  necessary  to  plead  a  public  statute  creating 
the  duty,  the  omission  of  which  constituted  the  negligence  com- 
plained of.     Brennan  v.  Lachat,  6  State  Rep.  278. 

Answer. —  In  an  action  for  negligence,  causing  death,  the  defend- 
ant need  not  allege  in  the  answer  that  the  death  occurred  in  another 
State  ;  the  plaintiff  must  allege  and  prove  that  the  death  occurred 
within  this  State,  or  within  a  State  having  a  similar  statute  in  such 
case.  Debevoise  v.  N.  T.  &  L.  E.  R.  R.  Co.,  98  N.  Y.  377.  A 
defendant  cannot  plead  his  own  previous  ignorance  as  an  excuse  for 
his  inability  to  perform  a  distinct  and  affirmative  duty.  Bills  v.  N.  Y. 
C.  R.  R.  Co.,  84  K.Y.  5.  A  foreign  corporation  sued  here  may  plead 
the  statute  of  limitations  prescribed  by  the  section.  Section  414 
does  not  apply.     Londriggen  v.  N.  H.  R.  R.  Co.,  12  Abb.  N.  C.  273. 

Evidence. —  No  proof  of  damages  resulting  to  the  plaintiff,  or 
next  of  kin,  is  necessary  to  sustain  an  action  under  the  statute,  by 
the  administrator  of  the  deceased,  for  injuries  to  the  person.  Keller 
V.  JSr.  T.  C.  R.  R.  Co.,  24  How.  172.  The  negligenes  of  the  de- 
fendant must  be  affirmatively  established.  Massoth  v.  D.  c&  R. 
Canal  Co.,  6  Hun,  314;  S.  C,  64  N.  Y.  524;  Cleveland  v.  N.  J. 
S.  Co.,  68  id.  306,  reversing  5  Hun,  523;  DeGraff  v.  N.  Y.  C. 
R.  R.  Co.,  76  N.  Y.  125;  Barringer  v.  JV.  Y.  C.  R.  R.  Co.,  18 
Hun,  398 ;  Painton  v.  Northern,  etc.,  R.  R.  Co.,  83  N.Y.7;  Der- 
renbacher  v.  Lehigh,  etc.,  Co.,  87  id.  636.  The  plaintiff  is  bound  to 
show  affirmatively  that  the  deceased  did  not  contribute  to  the  result, 
and  that  defendant's  negligence  was  the  sole  cause  ;  Hart  v.  Hudson 
River  Bridge  Co.,  84  IST.  Y.  56  ;  Riceman  v.  Havemeyer,  id.  647  ; 
Hale  V.  Smith,  78  id.  480 ;  Glendenning  v.  Sharpe,  22  Hun,  78  ;  and 
any  degree  of  contributory  negligence  which  immediately  contributed 
to  the  injury  is  a  complete  defense  ;  Gray  v.  Second  Ave.,  etc.,  R.  R. 
Co.,  65  N.  Y.  561 ;  Keese  v.  N.  Y.,  etc.,  R.  R.  Co.,  67  Barb.  205  ; 
but  otherwise  if  the  negligence  in  no  way  contributed  to  the  injury ; 
Hanks  V.  Winans,  74  N".  Y.  609 ;  Wasmer  v.  J).,  L.  &  W.  R.  R. 
Co.,  80  id.  212  ;  and  the  question  of  contributory  negligence,  where 
the  evidence  is  conflicting,  or  different  inferences  may  bo  drawn 
from  it,  must  always  be  submitted  to  the  jury.  Belton  v.  Baxter, 
58  ISr.  Y.  411 ;  Salter  v.  Utica,  etc.,  R.  R.  Co.,  59  id.  631  ;  Thur- 
ber  V.  R.  R.  Co.,  60  id.  326 ;  Massoth  v.  D.  <&  H.  R.  R.  Co.,  64 
id.  524.  The  absence  of  contributory  negligence  may  be  shown  by 
attending  circumstances  as  well  as  by  direct  testimony.  Tolman  v. 
Syracuse  R.  R.  Co.,  98  N.  Y.  198  ;  Nowell  v.  The  Mayor,  52 
Super.  Ct.  382. 
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"Where  the  action  is  sncli  as  in  tlie  oi-dinarj  course  of  things  does 
not  happen,  the  fact  itself  raises  a  presumption  of  neghgence. 
Lyons  v.  Rosenthal,  11  Hun,  46;  Green  v.  Jionta,  iS  Super.  Ct. 
156.  It  is  not  necessary  to  give  positive  and  direct  proof  of  defend- 
ant's negligence;  proof  of  circumstances  from  which  it  may  be 
fairly  inferred  is  sufficient.  Jones  v.  W.  Y.  G.  R.  R.  Co.,  62  How. 
450 ;  Hart  v.  Hudson  River  Bridge  Co.,  80  N.  Y.  622.  The  fact 
that  a  passenger  vessel  deviated  from  her  voyage  and  was  wrecked 
raises  a  presumption  of  negligence.  Marckwald  v.  Oceanic,  etc., 
Co.,  11  Hun,  462.  In  an  action  to  recover  damages  for  death  of  a 
child  of  tender  years,  plaintiff  is  not  required  to  give  affirmative 
proof  of  damages.  Gorham  v.  W.  Y.  C.  R.  R.  Co.,  23  Hun,  449  ; 
Frendergrast  v.  JSf.  Y.  C.  R.  R.  Co.,  58  N.  Y.  652.  In  an  action 
for  death  by  negligence,  though  the  general  character  of  the  deceased 
for  kindness  and  affection  toward  his  relatives  may  be  shown,  yet 
evidence  of  specific  acts  is  not  admissible.  Quinn  v.  Power,  29 
Hun,  183.  In  an  action  against  a  railroad  company  for  negligence, 
proof  of  a  violation  of  its  rules  by  its  servants  is  admissible  on  the 
question  of  neghgence ;  Wood  v.  W.  T.  C.  R.  R.  Co.,  70  N.  Y. 
195  ;  but  evidence  that  repairs  were  made  at  the  place  of  the  acci- 
dent shortly  after,  is  not,  or  that  it  afterward  altered  its  machinery 
or  appliances.  Payne  v.  Troy  ds  B.  R.  R.  Co.,  9  Hun,  526  ;  Dale 
V.  D.,  L.  (&  W.  R.  R.  Co.,  73  N.  Y.  468.  But  see  Morell  v.  Peoh,  88 
id.  398,  and  Harvey  v.  N.  Y.  C.  R.  R.  Co.,  19  Hun,  556.  Evidence 
of  failure  to  comply  with  a  city  ordinance  is  admissible.  Raster  v. 
JVoonan,  8  Daly,  231 ;  Massoth  v.  D.  c&  H.  C.  Co.,  64  N.  Y.  524; 
McGrath  v.  N.  Y.  C.  R.  R.  Co.,  63  id.  522  ;  but  it  does  not  estab- 
lish negligence,  ^er  se.  Knupfle  v.  Kniclcerhocher  Ice  Co.,  84  N.  Y. 
488.  Questions  descriptive  of  the  locality  where  the  injury  occurred 
are  pertinent.  Casey  v.  N.  Y.  C.  R.  R.  Co.,  6  Abb.  N.  C.  104; 
affirmed,  78  N.  Y.  618.  And  any  evidence  tending  to  show  the  neg- 
ligence complained  of  is  competent.  Sohwier  v.  iT.  Y.  C.  R.  R. 
Co.,  12  Week.  Dig.  215.  The  circumstances  attending  the  injury 
and  under  which  it  occurred  are  competent.  Heeg  v.  Licht,  80  N. 
Y.  579 ;  Walker  v.  Erie  R.  R.  Co.,  63  Barb.  260 ;  linger  v. 
Forty-second  St.  R.  R.  Co.,  51  N.  Y.  497;  Roberts  v.  Johnson,  58 
id.  613;  Massoth  v.  D.  c&  E.  C.  Co.,  64  id.  524.  Evidence  of 
intoxication  of  party  is  competent  as  bearing  on  question  of  con- 
tribntory  negligence.  Milliman  v.  N.  Y.  C.  R.  R.  Co.,  66  N.  Y. 
642. 

Evidence  that  plaintiff  was  insured  and  the  insurance  had  been 
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paid  is  competent  on  the  part  of  defendant.  Carpenter  v.  Eastern, 
etc.,  Co.,  71  N".  Y.  .574.  Evidence  as  to  character  of  machinery  is 
competent.  Degraff  v.  iV.  Y.  C.  R.  R.  Co.,  3  T.  &  0.  255;  S.  C, 
76  N.  Y.  125  ;  Payne  v.  Troy  A  B.  R.  R.  Co.,  83  id.  572.  Evi- 
dence of  negligence  by  city  authorities  in  repairing  a  sidewalk, 
from  which  death  resulted,  held  sufficient  to  charge  the  city  with 
damages  for  the  death  caused  thereby.  McMahon  v.  Mayor,  33 
N.  Y.  642.  Evidence  of  passengers  on  a  train  that  they  did  not 
hear  the  bell  or  whistle  sounded  is  competent,  though  it  does  not 
affirmatively  appear  that  they  were  looking,  watching  or  listening 
therefor.  Oreany  v.  Z.  /.  R.  R.  Co.,  101  N.  Y.  419.  See  Gay- 
lord  V.  S.  (&  B.  R.  R.  Co.,  23  Week.  Dig.  396 ;  Harry  v. 
N.  T.  <&  W.  R.  R.  Co.,  id.  198;  McCaUum  v.  L.  I.  R.  R.  Co., 
38  Hun,  569.  Evidence  tending  to  show  that  the  engineer  in 
charge  of  an  apparatus,  the  breaking  of  which  caused  the  accident, 
was  intoxicated  at  the  time  of  the  accident,  is  material  upon  the 
question  of  who  was  in  fault,  and  as  showing  incompetency.  Probst 
v.  Delamater,  100  N.  Y.  266.  A  scintilla  of  evidence,  or  mere  sur- 
mise that  there  may  have  been  negligence  on  the  part  of  the  plain- 
tiff, is  not  enough  to  send  a  case  to  the  jury.  Casey  v.  If.  Y.  C.  R. 
R.  Co.,  25  Week.  Dig.  568.  In  an  action  for  injuries  against  a 
railroad  company,  occasioned  by  negligence  of  a  driver,  it  is  incom- 
petent to  show  that  the  driver  was  discharged  the  day  after  the 
accident.     Schmitt  v.  Pry  Pock,  etc.,  Co.,  3  State  Rep.  257. 

Rulers  of  law  applicable  to  actions  for  death  from  negligence. — 
The  right  to  maintain  the  action  for  damages  for  causing  death  does 
not  depend  upon  the  right  of  support,  and  the  fact  that  the  only 
person  dependent  on  deceased  was  one  he  was  not  bound  to  support 
is  not  material.  Palmer  v.  N.  Y.  C.  R.  R.  Co.,  5  State  Rep. 
436.  The  plaintiff  must  prove  facts  which  warrant  an  inference  of 
negligence  on  the  part  of  defendant,  and  may  not  leave  his  case 
upon  facts  which  are  as  consistent  with  care  and  prudence  as  with 
the  opposite.  Hayes  v.  Forty-second  St.  R.  R.  Co.,  97  IST.  Y.  259. 
Where  the  act  which  caused  the  death  is  not  shown  to  be  the  act  of 
the  defendant  there  can  be  no  recovery.  King  v.  City  of  Troy, 
21  Week.  Dig.  558.  Where  the  proximate  cause  of  the  death  of  a 
child,  non  suz  juris,  is  its  own  act,  a  defendant  cannot  be  made 
liable.  In  the  absence  of  proof  of  culpable  negligence,  it  is  not  suffi- 
cient to  show  constructive  negligence.  JTing  v.  City  of  Troy,  21 
Week.  Dig.  558.  In  an  action  against  a  railroad  company  for  caus- 
ing the  death  of  a  person  crossing  its  track,  held  not  error  to  charge 
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that  the  company  had  a  right  to  travel  over  its  road  with  pleasure  at 
such  rate  of  speed  as  it  saw  fit,  but  tlie  circumstaaces  might  make 
the  exercise  of  such  right  an  element  of  negligence.  Salter  v. 
TJtica,  etc.,  E.  R.  Co.,  88  N.  Y.  42.  It  is  proper  to  charge  that  if 
the  course  pursued  by  deceased  was  one  which  persons  of  prudence 
and  self-possession  would  adopt  under  like  circumstances,  he  was  not 
negligent  in  so  doing  ;  that  the  standard  by  which  his  conduct  was 
to  be  judged  was  that  of  an  ordinary,  careful,  prudent  man.  Id. 
Where  a  person  riding  is  apprised  of  the  approach  of  a  train,  by 
the  noise  or  otherwise,  in  time  to  enable  him,  by  reasonable  pru- 
dence, to  avoid  the  danger,  there  can  be  no  recovery,  though  no  bell 
was  rung  and  no  whistle  sounded.  (Josgrove  v.  N.  T.  C.  JR.  li.  Co., 
87  N.  Y.  88.  The  intemperate  habits  of  deceased  may  be  shown  in 
mitigation  of  damages.  Devoe  v.  Van  Yranhen,  29  Hun,  201.  It 
is  not  negligence,  as  matter  of  law,  to  cross  a  railroad  track  without 
looking ;  Weber  v.  N.  T.  C.  R.  R.  Co.,  67  N.  Y.  587 ;  Brassell 
V.  N.  7.  C.  R.  R.  Co.,  84  id.  241.  Contra,  Mitchell  v.  If.  T.  C. 
R.  R.  Co.,  2  Hun,  553 ;  affirmed,  64  N.  Y.  655 ;  or  to  get  on  or 
off  a  car  while  it  is  moving.  Filer  v.  N.  F.  C.  R.  R.  Co.,  49  N".  Y. 
47.  These  are  questions  of  fact  for  the  jury.  Payne  v.  Troy  dk  B. 
R.  R.  Co.,  83  N.  Y.  572.  The  plaintiff  must  show  that  he  is  free 
from  contributory  negligence.  Wendell  v.  W.  Y.  C.  R.  R.  Co.,  91 
N.  Y.  420.  The  question  of  negligence  is  for  the  jury ;  Hart  v. 
Hudson  River  Bridge  Co.,  80  N.  Y.  622;  and  to  justify  a  nonsuit 
on  the  ground  of  contributory  negligence,  such  negligence  must  ap- 
pear so  clearly  that  no  construction  of  the  evidence  would  warrant 
the  jury  in  finding  a  verdict  for  plaintiff.  Stackus  v.  ]V.  Y.  C.  R.  R. 
Co.,  79  K.  Y.  464.  Certain  careless  acts  are,  however,  recognized  as 
contributory  negligence.  Connelly  v.  N.  Y.  C.  R.  R.  Co. ,  88  N".  Y. 
346  ;  Phillips  v.  R.  ds  S.  R.  R.  Co.,  49  id.  177.  Employees  assume 
the  risk  incident  to  the  business  in  which  they  engage,  and  while 
the  employer  is  bound  to  furnish  safe  machinery,  he  is  not  liable  for 
an  injury  occasioned  by  its  breaking  unless  he  has  been  guilty  of 
negligence  with  respect  to  it ;  there  cannot  be  a  recovery  when  it  is 
not  shown  that  the  defect  was,  or  should  have  been  discovered  by 
examination.  DegraffY.  N.  Y.  C.  R.  R.  Co.,  76  N".  Y.  125  ;  War- 
ner V.  Erie  R.  R.  Co.,  39  id.  468.  The  duty  of  the  master  to  the 
servant  is  to  exercise  ordinary  care.  Leonard  v.  Collins,  70  N.  Y. 
90  ;  Warren  v.  Jewett,  85  id.  61.  The  negligence  of  a  servant  in 
using  imperfect  machinery  does  not  excuse  a  co-employee  for  an  in- 
jury which  could  not  have  happened  had  the  machinery  been  suit- 
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able  for  the  use  to  which  it  was  applied.  Where  the  injury  is  the  sole 
result  of  the  servant's  negligence,  the  rule  is  different.  Cone  v.  D., 
L.  cfc  IF.  R.  R.  Co.,  81  N.  Y.  210;  Ellis  v.  N.  F.,  Z.  i&  W.  R. 
R.  Co.,  95  id.  546.  An  employer  is  not  liable  for  negligence  of  a 
fellow  workman  of  the  person  injured.  Crispin  v.  Babbitt,  81  N. 
X.  516.  But  where  the  master  delegates  to  another  entire  control 
over  a  particular  branch  of  business,  the  person  to  whom  snch  power 
is  delegated  stands  in  the  place  of  the  master.  Flike  v.  R.  &  A. 
R.  n.  Co.,  53  K.  Y.  549;  Sheehan  v.  IV.  T.  C.  R.  R.  Co.,  91 
id.  334.  The  question  as  to  whether  the  employer  is  negligent  in 
furnishing  defective  machinery  is  for  the  jury.  Painton  v.  North- 
ern Central  R.  R.  Co.,  83  N.  Y.  7.  A  sudden  jerk  of  a  train  by 
the  engine,  while  a  passenger  is  alighting,  is  negligence,  whether 
caused  by  a  forward  or  backward  motion.  Milliman  v.  JV.  Y.  C. 
R.  R.  Co.,  66  N".  Y.  642  ;  Sauter  v.  N.  T.  C.  R.  R.  Co.,  id.  50. 
Plaintiff,  who  was  struck  by  an  engine  running  on  a  track  used  by 
defendant  and  another  corporation,  must  show  affirmatively  that 
such  engine  belonged  to  defendant.  McDermott  v.  N.  Y .  C.  &  H. 
R.  R.R.  Co.,  8  Week.  Dig.  531.  Every  person  violating  an  express 
statute  is  a  wrong-doer,  and  as  such,  ex  necessitate  negligent  in  the 
eyes  of  the  law.  Massoth  v.  D.  &  R.  C.  Co.,  64  N.  Y.  524.  Con- 
tributory negligence  is  not  a  defense  under  the  Civil  Damage  Act. 
Bertholf  V.  O'Reilly,  8  Hun,  16  ;  affirmed,  74  N.  Y.  509.  It  is 
negligence  per  se  for  a  foot  traveler  to  attempt  to  cross  a  public 
thoroughfare  ahead  of  vehicles  of  any  kind  upon  a  nice  calculation  of 
the  chances  of  injury.  Belton  v.  Baxter,  54  N.  Y.  245.  A  female 
who  takes  a  gratuitous  ride  upon  the  invitation  of  the  owner  of  a 
horse  and  carriage,  in  an  action  against  a  railroad  company  for  in- 
juries, is  not  chargeable  with  the  negligence  of  the  owner  in  driving. 
'Robinson  v.  N.  Y.  C.  R.  R.  Co.,  66  N.  Y.  11.  A  mistake  of  a 
competent  medical  attendant  in  treating  a  person,  though  the  imme- 
diate cause  of  death,  is  not  a  defense  to  an  action  for  negligence  for 
an  injury.  Sauter  v.  N.  Y.  C.  R.  li.  Co.,  66  N.  Y.  50.  It  seems 
that  to  navigate  a  steamboat  with  an  uninspected  boiler  is.  to  main- 
tain a  nuisance,  and  that  an  action  may  be  sustained  for  damages 
snstained  by  such  an  explosion,  without  proof  of  other  neghgence. 
Van  Norden  v.  Robinson,  45  Hun,  567.  Leaving  an  opening  in  the 
floor  of  a  hallway  unprotected  and  unguarded,  in  disregard  of  an 
ordinance  relating  to  such  openings,  is  prima  facie  evidence  of  neg- 
ligence on  the  part  of  the  occupant.  Heldinger  v.  Hine,  \8  Week. 
Dig.  404.     A  lofty  scaffold  for  workmen  to  stand  upon   is  not  of 
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itself  a  nuisance,  if  properly  constructed,  or  dangerous  within  the  rule 
rendering  the  maker  liable  irrespective  of  privity.  Devlin  v.  Smith, 
89  X.  Y.  470. 

§  1903.  The  damages  recovered  in  an  action,  brouglit  as  prescribed  in  the  last 
section,  are  exclusively  for  the  benefit  of  the  decedent's  husband  or  wife,  and 
next  of  kin;  and,  when  they  are  collected,  they  must  be  distributed  by  the  plain- 
tiff, as  if  they  were  nubequeathed  assets,  left  in  his  hands,  after  payment  of  all 
debts  and  expenses  of  administration.  But  the  plaintiff  may  deduct  therefrom 
the  expenses  of  the  action,  and  his  commissions  upon  the  residue;  which  must 
be  allowed  by  the  surrogate,  upon  notice,  given  in  such  a  manner,  and  to  such 
persons,  as  the  surrogate  deems  proper. 

§  1904.  The  damages  awarded  to  the  plaintiff  may  be  such  a  sum,  not  exceed- 
ing five  thousand  dollars,  as  the  jury,  upon  a  writ  of  inquiry,  or  upon  a  trial,  or, 
where  issues  of  fact  are  tried  without  a  jury,  the  court,  or  the  referee,  deems  to 
be  a  fair  and  just  compensation  for  the  pecuniary  injuries,  resulting  from  the 
decedent's  death,  to  the  person  or  persons,  for  whose  benefit  the  action  is  brought. 
When  final  judgment  for  the  plaintiff  is  rendered,  the  clerk  must  add  to  the  sum 
so  awarded,  interest  thereupon  from  the  decedent's  death,  and  include  it  in  the 
judgment.  The  inquisition,  verdict,  report,  or  decision,  may  specify  the  day 
from  which  interest  is  to  be  computed;  if  it  omits  so  to  do,  the  day  may  be  deter- 
mined by  the  clerk,  upon  aflSdavits. 

The  object  of  the  statute  was  to  give  to  the  next  of  kin  the  right 
of  action  which  the  deceased  would  have  had,  and  the  plaintiff  is 
not  limited  to  the  actual  pecuniary  loss  proved.  Oldfield  v.  N..  Y. 
&  H.  E.  E.  Co.,  3  E.  D.  Smith,  103 ;  affirmed,  14  1^.  Y.  310.  As 
the  statute  expressly  gives  the  right  of  action,  nominal  damages 
may  be  recovered,  at  least ;  and  where  the  decedent  was  a  minor 
of  twelve  year.'?,  and  the  only  heir  and  next  of  kin  of  his  mother,  a 
recovery  was  sustained.  Quin  v.  Moore,  15  N".  T.  432.  Where  a 
father  sues  as  administrator  of  the  infant  son,  to  recover  damages 
for  the  death  of  the  latter,  and  the  recovery  is  for  the  father's  ex- 
clusive benefit,  he  may  recover  full  damages,  including  the  loss  of  the 
eon's  services  during  minority.  McGovern  v.  N.  Y.  0.  E.  E.  Co., 
67  N".  Y.  417.  If  any  pecuniary  loss  or  injury  be  shown,  the  jury 
are  at  liberty  to  give  such  damages  as  they  shall  deem  a  fair  and 
just  compensation  therefor  within  the  statutory  limitation.  Corn- 
wall V.  Mills,  44  Super.  Ct.  45  ;  Etherington  v.  Prospect  Parle, 
etc.,  E.  E.  Co.,.  88  N.  Y.  641.  The  measure  of  damages  is  the  pe- 
cuniary loss  sustained  by  the  widow  and  next  of  kin ;  the  jury  can- 
not give  vindictive  damages.  Lehman  v.  City  of  Brooklyn,  29 
Barb.  234.  In  an  action  for  death  by  negligence,  the  jury  may  con- 
sider such  damages  as  arise  from  the  loss  of  personal  care,  intellectual 
culture  and  moral  training  which  would  have  been  received  from 
the  deceased.  Mclntyre  v.  N.  Y.  C.  E.  E.  Co.,  37  N.  Y.  287. 
87 
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In  an  action  by  the  administrator  of  a  married  woman  to  recover 
damages  for  her  death,  caused  by  defendants'  negligence,  the  los& 
sustained  by  her  infant  children,  in  being  deprived  of  her  nurtnre 
and  education,  is  a  proper  ground  for  substantial  damages.  Tilley 
V.  H.  R.  R.  Co.,  24  JSr.  Y.  471 ;  TiUey  v.  R.  R.  R.  Co.,  29  id. 
:  252.  The  jury  mas'  consider  the  value  of  his  support  to  bis  wife 
and  children,  of  the  deceased  during  his  probable  life ;  nor  is  it  error 
to  charge  that  the  only  limit  to  the  damages,  which  it  is  in  the 
power  of  the  jury  to  award,  is  the  sum  fixed  by  statute.  Althorf 
V.  Wolf,  2  Hilt.  344 ;  affirmed,  22  IST.  Y.  355.  Although  the  stat- 
ute implies  from  the  death  of  the  person  negligently  injured,  dam- 
ages to  the  next  of  kin,  and  recognizing  the  prospective  and  indefi- 
nite character,  and  the  improbability  of  a  basis  for  accurate  estimate, 
allows  the  jury  to  give  what  they  deem  just,  not  exceeding  $5,000, 
the  jury  are  required  to  judge,  not  merely  to  guess,  and  such  basia 
for  their  judgment  as  the  facts  naturally  capable  of  proof  can  give  is 
required.  The  age,  sex,  the  general  health  and  intelligence  of  th& 
person  killed,  the  situation  and  condition  of  the  survivors  and  their 
relation  to  the  deceased,  should  all  be  given  and  considered. 
Iloughhirh  v.  D.  c&  R.  R.  R.  Co.,  92  N.  Y.  219.  In  an  action  for 
the  death  of  a  son  it  may  be  shown  that  the  mother  had  no  means 
of  her  own  and  that  the  deceased  son  contributed  to  her  support. 
Waldele  v.  N.  T.  0.  R.  R.  Co.,  29  Hun,  35.  The  funeral  ex- 
penses of  the  deceased  are  a  proper  item  of  damages.  Murphy  v. 
JV.  Y.  C.  R.  R.  Co.,  88  JSr.  Y.  445.  The  jury  have  no  right  to 
consider  the  advantages  resulting  to  the  plaintiff  as  decedent's  next 
of  Y\n— Terry  v.  Jewett,  17  Hun,  395  ;  S.  C,  78  N.  Y.  338  — nor 
that  decedent's  life  was  insured.  Kellogg  v.  N.  Y.  C.  R.  R.  Co., 
79  ]Sr.  Y.  72 ;  Althorf  v.  Wolf,  22  id.  355.  It  seems  that  all  dam- 
ages to  which  a  father  is  entitled  for  the  death  of  his  unmarried 
minor  child  he  may  recover,  in  an  action  brought  by  himself  as  ad- 
ministrator, including  expenses  for  nursing,  medical  attendance, 
funeral  expenses,  etc.,  and  that  he  could  also  recover  for  the  loss  of 
the  child's  services.  Stuebing  v.  Marshall,  2  Civ.  Pro.  R.  77.  It 
is  erroneous  to  leave  it  to  the  jury,  from  probable  duration  of  life  of 
the  deceased  and  one  relative  whom  he  was  supporting  at  the  time 
of  his  death,  and  the  cost  and  continuance  of  such  support,  to  com- 
pute the  damages.  Palmer  v.  N.  Y.  C.  R.  R.  Co.,  5  State  Rep. 
436. 

Evidence  tending  to  show  the  decedent's  probability  of  life,  his 
age,  health,  condition  and  ability  to  earn  money,  his  manner  of  life. 
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«tc.,  is  competent  on  the  question  of  damages.  Palmer  v.  N.  Y. 
C.  R.  R.  Co.,  5  State  Rep.  436.  The  absence  of  proof  of  special 
pecuniary  damages  will  not  justify  the  court  in  nonsuiting  the  plain- 
tiff, Of  in  directing  the  jury  to  find  nominal  damages.  Ryall  v. 
Kennedy,  40  Super.  Ct.  347  ;  affirmed,  67  N".  Y.  379.  For  negli- 
gence causing  the  death  of  an  infant  of  tender  years,  plaintiff  is  not 
limited  to  nominal  damages.  Gorkam  v.  JV.  Y.  0.  R.  R.  Co.,  2?> 
Hun,  449 ;  Prendergrast  v.  N.  Y.  C.  R.  R.  Co.,  58  IST.  Y.  652. 
See  Mitchell  v.  N.  Y.  O.  R.  R.  Co.,  2  Hun,  535  ;  affirmed  on 
another  point,  64  N.  Y.  655.  In  an  action  for  negligence  causing 
death,  held  proper  to  refuse  to  charge  "  that  where  the  children  of 
deceased  are  of  full  age,  and  living  away  from  the  home  of  the  de- 
ceased and  supporting  themselves,  no  such  pecuniary  loss  has  been 
sustained  by  them  as  can  be  recovered  in  the  action."  Lockwood 
V.  N.  Y.,  C.  &  L.  E.  R.  R.  Co.,  98  N.  Y.  523.  The  plaintiff  was 
permitted  to  prove  that  the  adult  children  of  deceased  had  no  prop- 
erty of  their  own,  and  that  a  daughter  who  lived  with  him,  doing 
household  work,  receiving  nothing  therefor,  and  paying  nothing  for 
her  board,  was  affiicted  with  some  disease,  in  consequence  whereof 
she  was  not  as  able  to  work  as  she  otherwise  would  have  been.  Id. 
Held,  that  the  courts  have  found  it  impossible  to  lay  down  any  defi- 
nite guide  for  the  jury  in  estimating  damages  under  the  act  in  ques- 
tion, and  decline  to  attempt  to  do  so,  and  the  following  cases  are 
cited  on  the  point,  in  addition  to  those  which  have  been  collated  : 
Ihl  V.  Forty-second  Street  R.  R.  Co.,  47  N.  Y.  317  ;  Bierbauer  v. 
N.  Y.  C.  R.  R.  Co.,  15  Hun,  559  ;  S.  C,  77  N.  Y.  588 ;  Harlin- 
ger  v.  N.  Y.  C.  R.  R.  Co.,  15  Week.  Dig.  392 ;  S.  C,  92  K  Y. 
661. 

In  au  action  for  the  death  of  a  son  seventeen  years  of  age,  it  is 
error  to  leave  it  to  the  jury  to  consider  the  benefit  likely  to  result 
to  the  parents  from  his  advice  and  counsel,  in  the  absence  of  evidence 
which  might  serve  the  jury  on  that  point,  other  than  that  he  was 
living  with  his  father  and  assisting  him.  In  some  cases  it  seems  the 
prospective  loss  of  such  assistance  may  be  considered.  Gill  v.  Ro- 
chester, etc.,  R.  R.  Go.,  37  Hun,  107.     The  damages  do  not,  neces- 

•  sarily,  depend  on  the  pecuniary  condition  of  the  next  of  kin  of  the 
deceased,  nor  on  the  legal  duty  or  obligation  of  the  deceased  if  he 

'  had  lived.  The  damages  are  not  confined  to  present  loss  or  injury, 
but  may  include  such  as  the  jury  may,  upon  the  evidence,  believe 
and  find,  in  the  future  result  from  the  death  as  the  proximate  cause 
of  it.     The  prospective  injuries  may  be  in  the  loss  of  aid,  care  and 


690       Ceetain  Actions  to  Recover  Damages  foe  Wrongs. 

attentioi),  whether  by  services  or  money,  or  either,  and  by  advice, 
direction  and  protection.  Carpenter  v.  Buffalo,  eto.,  R.  H.  Co.,  38 
Hun,  116,  citing  cases  supra.  In  a  parent's  action  for  damages  for 
the  death  of  an  infant  child,  the  recovery  is  not  limited  to  the  ser- 
vices of  the  deceased  during  minority,  but  the  measure  of  damages 
is  the  whole  pecuniary  loss  occasioned  by  his  death.  Birkett  v. 
Knickerhocker  Ice  Co.,  41  Hun,  404.  Where  .a  stipulation  is  given 
that  an  action  for  personal  injury  shall  not  abate  by  reason  of  the 
death  of  a  party,  held,  that  his  executors  were  entitled  to  recover 
snch  a  sum  as  would  have  compensated  him  had  he  been  alive, 
although  his  estate  had  not  suffered  by  reason  of  the  injury.  Cox 
V.  N.  T.  G.  E.  R.  Co.,  11  Hun,  621.  A  recovery  for  the  benefit 
of  the  mother,  of  $1,300,  for  wrongs  which  caused  the  death  of  a 
child  seven  years  of  age,  is  sustainable.  Oldfield  v.  N.  Y.  dc  R.  R. 
R.  Co.,  14  K  Y.  310. 

In  an  action  for  death  of  a  sister  of  plaintiff,  a  girl  fourteen  years 
of  age,  where  it  appeared  her  father  was  not  known  to  be  living  and 
has  not  provided  for  his  family  for  many  years,  held  a  verdict  for 
$3,500  was  not  excessive.  Pineo  v.  R.  Y.  C.  R.  R.  Co.,  34  Hun, 
80;  affirmed,  99  N.  Y.  644.  For  death  of  an  infant  son,  three  and 
a  half  years  old,  $1,800  held  not  excessive.  Fitzgerald  v.  National 
S.  8.  Co.,  1  Week.  Dig.  225.  A  verdict  for  $5,000,  for  a  son's 
death,  in  favor  of  a  helpless  mother,  who  was  largely  dependent  on 
her  son's  earnings  for  her  support,  will  not  be  set  aside  as  excessive, 
this  being  the  third  trial ;  on  the  first,  recovery  having  been  $1,500, 
and  on  the  second,  $1,000.  Erwin  v.  Neversinh,  etc.,  Co.,  23  Hun, 
573.  The  Northampton  tables  are  a  proper  standard  by  which  to 
compute  the  expectancy  of  life  of  one  for  whose  death  recovery  is 
sought  under  the  Civil  Damage  Act,  and  the  court  will  take  judicial 
knowledge  of  such  tables  without  their  being  offered  in  evidence, 
as  they  form  part  of  the  rules  of  the  court.  Davis  v.  Standish,  26 
Hun,  608.  A  verdict  for  damages  for  neghgent  killing,  bears  inter 
est  from  the  time  of  the  death  to  the  date  of  the  verdict,  at  the  rate 
provided  by  the  statute  when  the  verdict  is  rendered.  Salter  v. 
Utioa,  etc.,  R.  R.  Co.,  86  N.  Y.  401,  overruhng  Erwin  v.  Never- 
sink  Co.,  23  Hun,  578.  The  jury  have  nothing  to  do  with  the  ques- 
tion of  interest  on  the  damages  that  is  to  be  added  in  the  entry  of 
judgment.  Manning  v.  Port  Henry  Iron  Ore  Co.,  91  N.  Y.  664, 
reversing  27  Hun,  219.  The  question  to  be  decided  by  the  jury  in 
determining  the  amount  of  damages  is,  what  was  the  reasonable  ex- 
pectation of  pecuniary  benefit  to  the  next  of  kin,  by  inheritance  or 
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otherwise,  from  the  continuance  In  life  of  the  deceased,  worth  in 
money  ?  If  the  requirements  of  the  statute  in  other  respects  are 
satisfied,  the  plaintiff  is  entitled  to  recover  at  least  nominal  damages, 
and  the  fact  of  deceased  surviving  the  casualty  which  caused  his 
death  is  no  reason  for  holding,  as  matter  of  law,  that  plaintiff  could 
not  recover  damages  at  all,  or  only  nominal  damages.  Thomas  v. 
TJtioa,  etc.,  R.  R.  Co.,  6  Civ.  Pro.  R.  353. 

Costs.  —  An  extra  allowance  should  be  computed  on  the  sum 
awarded  by  the  jury,  and  interest  to  the  date  of  trial  from  the  death 
of  deceased.  Boyd  v.  N.  Y.  C.  R.  R.  Co.,  6  Civ.  Pro.  R.  222. 
But  in  Slnne  v.  The  Mayor,  8  id.  252,  it  was  held  that  an  extra 
allowance  should  be  computed  only  on  the  amount  of  the  verdict, 
without  adding  interest. 

§  1905.  The  term  "next  of  kin,"  as  used  in  the  foregoing  sections,  has  the 
meaning  specified  in  section  one  thousand  eight  hundred  and  seventy  of  this  act. 

§  1906.  In  an  action  of  slander,  brought  by  n.  woman,  for  words  imputing  un- 
chastity  to  ber,  it  is  not  necessary  to  allege  or  prove  special  damages.  If  the 
plaintiff  is  married,  the  damages  recovered  are  her  separate  property. 

The  woi'ds,  ''  she  is  a  common  prostitute  and  I  can  prove  it,"  were 
not  actionable  at  common  law  —  Brooker  v.  Coffin,  5  Johns.  188  —  ex- 
cept upon  proof  of  special  damages.  Buys  v.  Gillespie,  2  Johns. 
115;  Bradt  v.  Townsley,  13  Wend.  252;  Williams  v.  Hill,  19 
id.  305.  This  section  is  a  re-enactment  of  the  provisions  of  chapter 
219,  Laws  1871.  Words  charging  a  female  with  self-pollution  are 
not  actionable  per  se.  Anony7nous,  60  N.  Y.  262.  Statements 
made  by  residents  of  a  school  district,  having  a  daughter  attending 
school,  to  the  trustees  affecting  the  character  of  a  female  teacher,  are 
privileged,  but  if  the  defendant  had  no  reason  to  believe  the  statement 
to  be  true,  it  is  evidence  of  malice  and  will  render  him  hable.  Har- 
wood  V.  Keech,  4  Hun,  889.  See  Halstead  v.  Nelson,  34  id.  395. 
In  an  action  under  this  statute  plaintiff  is  not  confined  to  proof  of 
the  charge  set  forth  in  the  complaint,  but  evidence  is  competent  of 
words  spoken  at  any  time  before  the  commencement  of  the  action, 
repeating  substantially  the  same  charge.  Where  an  answer  in  an 
action  of  slander  alleges  the  truth  of  the  words  spoken,  it  is  not 
error  fur  the  court  to  refuse  to  charge,  as  matter  of  law,  that  the 
answer  cannot  be  considered  by  the  jury  to  enhance  damages.  It 
seems,  however,  this  rule  should  be  confined  to  cases  of  bad  faith  in 
incorporating  the  justification  in  the  pleading.  Distim,  v.  Rose,  69 
N.  T.  122. 

§  1907.  An  action,  civil  or  criminal,  cannot  be  maintained  against  a  reporter, 
editor,  publisher,  or  proprietor  of  a  newspaper,  for  the  publication  therein  of  a 
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fair  and  true  report  of  any  judicial,  legislative,  or  other  public  and  official  pro- 
ceedings, without  proving  actual  malice  in  making  the  report. 

s^  1908.  The  last  section  does  not  apply  to  a  libel,  contained  in  the  heading  of 
the  report;  or  in  any  other  matter,  added  by  any  person  concerned  in  the  publica- 
tion; or  in  the  report  of  any  thing  said  or  done,  at  the  time  and  place  of  the  pub- 
lic and  official  proceedings,  which  was  not  a  part  thereof. 

A  fair  report  of  a  public  official  proceeding  is  privileged.  Ednall 
V.  Brooks^  26  How.  426.  The  publication  of  a  slander  uttered  by  a 
murderer  at  the  time  of  his  execution  is  not  privileged  by  statute  or 
at  common  law.  The  statute  relates  only  to  statements  made  in  ju- 
dicial, legislative  or  administrative  bodies,  in  execution  of  some  pub- 
lic duty.  Sanford  v.  Bennett,  24  N.  Y.  20.  The  publication  of  a 
fair  and  true  report  of  any  judicial  proceeding  is  privileged.  Malice 
will  not  be  presumed,  but  must  be  proved  to  permit  a  recovery  for 
libel.  The  publication  must  be  fair,  not  garbled  so  as  to  produce 
misrepresentation,  nor  by  suppression  of  some  portion  of  the  evi- 
dence or  proceedings,  have  the  effect  to  give  a  false  or  unjust  impi-es- 
sion  to  the  prejudice  of  some  parties  concerned  ;  but  the  report  need 
not  be  verbatim  or  embrace  the  entire  proceeding.  It  may  be  an 
abridged  or  condensed  statement.  If  it  is  a  substantially  fair,  accu- 
rate account,  that  is  sufficient.  It  is  not  the  reporter's  judgment  of 
the  correctness  of  his  comments  and  their  import,  but  their  accuracy 
and  fairness  which  give  immunity.  The  statute  expressly  excludes 
from  the  operation  of  its  provision  the  headings  of  the  publication,  oi 
any  other  matter  not  part  of  the  proceedings,  added  to  the  report  o 
it.     Salisbury  v.  Union,  etc.,  Co.,  9  State  Kep.  465. 


CHAPTER    XXIX. 

MISCELLANEOUS  ACTIONS  AND  RIGHTS  OF  ACTION.     WHAT  IS  AND 
WHAT  IS  NOT  ASSIGNABLE. 

g  1909.  Where  a  claim  or  demand  can  be  transferred,  the  transfer  thereof 
passes  an  interest,  which  the  transferee  may  enforce  by  an  action  or  special  pro- 
ceeding, or  interpose  as  a  defense  or  counter-claim,  in  his  own  name,  as  the  trans- 
ferror might  have  done;  subject  to  any  defense  or  counter-claim,  existing  against 
the  transferror,  before  notice  of  the  transfer,  or  against  the  transferee.  But  this 
section  does  not  apply,  where  the  rights  or  liabilities  of  a  party  to  a  claim  or  de- 
mand, Which  is  transferred,  are  regulated  by  special  provision  of  law;  nor  does  it 
vary  the  rights  or  liabilities  of  a  party  to  a  negotiable  instrument,  which  is  trans- 
ferred. 
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§  1910.  Any  claim  or  demand  can  be  transferred,  except  in  one  of  fhe  follow- 
ing cases: 

1.  Where  it  is  to  recover  damages  for  a  personal  injury,  or  for  a  breach  of 
promise  to  marry. 

3.  Where  it  is  founded  upon  a  grant,  which  is  made  void  by  a  statute  of  the 
State;  or  upon  a  claim  to  or  interest  in  real  property,  a  grant  of  which,  by  the 
transferror,  would  be  void  by  such  a  statute. 

3.  Where  a  transfer  thereof  is  expressly  forbidden  by  a  statute  of  the  State,  or 
of  the  United  States,  or  would  contravene  public  policy. 

The  eodifiers  in  their  note  say  tliat  tlie  phrase  "  but  this  section 
shall  not  be  deemed  to  authorize  the  assignment  of  a  thing  in  action 
not  arising  out  of  contract,"  which  was  contained  in  section  111  of  the 
old  Code,  has  given  rise  to  a  very  large  number  of  adjudications,  and 
that  these  provisions  will  supersede  nearly  all  this  vast  mass  of  ad- 
judications, while  the  remainder  will  be  valuable  only  because  the 
section  has  been  confined  to  the  enforcement  of  causes  of  action  and 
is,  therefore,  inapplicable  to  questions  arising  upon  defenses  other 
than  coanter-claims,  and  to  the  regulations  of  law  respecting  the 
transfer  of  property,  including  those  vague  interests  which  are  not 
properly  embraced  by  the  phrase  "  a  cause  of  action,"  and  that  as  to 
the  latter  class,  their  connection  with  the  provision  referred  to  above 
is  usually  quite  remote,  and  they  may  be  left  to  be  regulated  by  gen-' 
eral  principles  witliout  any  special  statutory  provision.  It  is  further 
stated  by  the  eodifiers  that  the  section  settles  the  disputed  questions 
relating  to  the  assignability  of  causes  of  action,  by  providing  that 
every  cause  of  action  is  assignable  unless  it  comes  within  one  of  the 
special  exceptions.  The  general  rule  to  be  derived  from  the  author- 
ities is  that  the  test  of  assignability  of  the  cause  of  action  is  whether 
it  would  pass  to  the  executor  or  administrator,  but  this  is  too  vague 
a  test  for  actual  use  in  many  cases,  and  has  given  rise  to  different 
and  difficult  questions.  In  view  of  the  radical  changes  made  by  this 
section,  no  attempt  will  be  made  to  collate  all  the  decisions  previous 
to  their  enactment,  and  references  will  be  made  to  only  such  as  are 
more  important  and  may  be  of  service  as  the  law  now  stands.  Sec- 
tion 1909  does  not  prescribe  that  an  action  on  such  claim  can  be 
brought  by  the  assignee  only,  under  the  same  circumstances  which 
would  have  entitled  the  assignor  to  sue,  and  hence  a  judgment  may 
be  sued  upon  by  an  assignee  without  leave  of  the  court.  Carp  nter 
V.  Butler,  29  Hun,  251.  As  the  rights  under  chapter  40,  Laws  of 
1848  (General  Manufacturing  Act),  have  no  existence  outside  of  the 
statute,  the  right  of  transfer  given  by  the  Code  of  Procedure,  §  1910, 
■does  not  give  a  right  of  enforcement  to  the  transferee  under  section 


694  Miscellaneous  Actions  and  Eights  of  Action. 

1909,  but  leaves  the  question  of  that  right  to  the  existing  law.  It 
is  true  that  at  common  law,  and  as  a  general  rule,  the  qualities  of 
assignability  and  survival  are  tests  of  each  other,  and  convertible 
terms.  Blake  v.  Qriswold,  104  N.  Y.  613,  citing  as  to  last  propo- 
sition, Hegerioh  v.  Keddie,  99  id.  258,  and  Brackett  v.  Gris- 
wold,  103  id.  425.  The  rule  that  no  cause  of  action  is  assignable 
that  would  not  pass  to  personal  representatives  is  also  held.  Zabris- 
kie  V.  Smith,  13  N.  Y.  322.  Where  property  is  wrongfully  detained, 
the  owner  may  assign  his  title  to  it,  and  the  assignee,  after  a  fresh 
demand,  may  maintain  trover.  Ball  v.  Robinson,  2  N.  Y.  293. 
A  claim  for  money  which  has  been  paid  under  fraudulent  represen- 
tations is  assignable.  Byxbie  v.  Wood,  24  N.  Y.  607.  But  see  Zabris- 
Ue  V.  Smith,  13  id.  322. 

A  cause  of  action  for  fraud  in  the  purchase  and  sale  of  real  estate 
is  also  assignable.  Graves  v.  Spier,  5S  N".  Y.  349.  A  right  of  action 
to  recover  damages  for  the  non-performance  of  a  contract  is  assign- 
able after  breach.  Dana  v.  Fiedler,  12  IST.  Y.  40.  A  right  of 
action  against  a  common  carrier  to  recover  the  value  of  property 
intrusted  to  him  is  assignable.  Merrill  v.  Grinnell,  30  N.  Y.  594. 
A  cause  of  action  against  the  trustees  of  a  corporation  for  failure  to 
report  is  assignable.  Bonnell  v.  Wheeler,  1  Hun,  332;  Pier  v. 
George,  86  N.  Y.  613.  A  right  of  action  for  carelessly  and  negli- 
gently setting  fire  to,  and  burning  up  grass  and  fences,  and  hay 
stacked  upon  a  farm,  is  assignable ;  Friend  v.  N.  Y.  C.  R.  R.  Co., 
25  How.  285;  as  is  the  right  to  recover  for  moneys  lost  in  gam- 
bling ;  Meeoh  v.  Stoner,  19  N".  Y.  26 ;  the  right  to  damages  for 
the  wrongful  conversion  of  personal  property  ;  Drake  v.  Smith,  12 
Hun,  532;  Haight  v.  Hoyt,  19  N.  Y.  464 ;  McKee  v.  Judd,  12  id. 
632 ;  Richtmeyer  v.  Remsen,  38  id.  206  ;  McKeage  v.  Hanover 
Fire  Ins.  Co.,  81  id.  38;  a  right  to  pay  for  services;  Hooker 
V.  Eagle  Bank  of  Rochester,  30  N.  Y.  83 ;  interest  of  next  of  kin 
of  persons  killed  by.  negligence  in  recovery  therefor.  Qainn  v. 
Moore,  15  N.  Y.  432.  A  cause  of  action  may  be  assignable  although 
assio'nor  or  assignee  may  be  disabled  from  maintaining  action  in  the 
State.  Peterson  v.  Chemical  Bank,  32  N.  Y.  21 ;  McBride  v. 
Farmers'  Bank,  26  id.  450.  A  contract  to  plant  and  sell  crops  is 
assignable  by  buyer  without  seller's  assent.  Sears  v.  Conover,  4 
Abb,  Dec.  179.  All  expectant  estates,  whetlier  vested  or  contingent, 
are  assignable.  Moore  v.  Little,  41  N.  Y.  66  ;  Ham  v.  Van  Or  den, 
84  id.  257.  As  is  a  legacy  payable  at  a  future  time  after  the  death  of 
testator.    Parmalee  v.  Cameron,  41  N.  Y.  392.    The  dower  interest 
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which  a  widow  has  in  the  lands  of  her  deceased  husband,  and  the 
assignee  must  sue  in  his  own  name.  Payne  v.  Becker,  87  N.  Y.  15.'^ 
A  right  of  action  to  set  aside  a  fraudulent  conveyance.  JL- 
Mahon  V.  Allen,  35  JST.  Y.  403.  A  claim  under  a  fire  insurance 
policy  altliough  the  policy  itself  may  not  be  assignable.  Fowler  v. 
JV.  ¥.  Indemnity,  etc.,  Co.,  26  N.  Y.  422;  Mellen  v.  Hamilton, 
etc.,  Co.,  17  id.  609.  And  the  policy  is  itself  assignable  when  not 
forbidden  by  its  terms.  St.  John  r.  American,  etc.,  Co.,  13  N.  Y. 
31.  A  public  contract  for  cleaning  the  streets.  Devlin  v.  Neiv 
York,  63  N.  Y.  8.  Tlie  riglit  to  ice  to  form  on  a  given  area. 
Myer  v.  Whittaher,  5  Abb.  N.  C.  172.  A  cause  of  action  for  dam- 
ages upon  an  undertaking  upon  an  order  of  arrest.  Moses  v.  Water- 
hury,  etc.,  Co.,  37  Super.  Ct.  393 ;  Bamberger  v.  Kahn,  43  Hun, 
411.  A  contract  to  build,  entered  into  by  a  corporation,  is  assign- 
able, the  matter  of  such  a  contract  involving  no  personal  relation  or 
confidence  between  the  parties.  New  England  Iron  Co.  v.  Gilbert, 
etc.,  H.  H.  Co.,  91  N.  Y.  153.  So  is  an  annuity  given  by  a  will 
when  it  is  the  interest  of  a  fixed  sum.  Cod's  v.  Barlow,  5  Eedf. 
406.  A  cause  of  action  for  damages,  for  fraud  perpetrated  by 
combining  with  an  insolvent  purcliaser  of  goods  to  recommend 
him  to  the  seller  and  induce  the  sale  by  false  representations 
as  to  his  credit,  and  in  consideration  of  receiving  a  share  of  the 
fruits  of  the  fraud,  is  assignable  as  distinguished  from  a  mere  action 
of  deceit  in  misrepresenting  the  solvency'  of  a  third  person.  Moore 
V.  McKinstry,  37  Hun,  194.  The  claims  of  minor  children  under 
the  Civil  Damage  Act  were  held  assignable  in  Ludwig  v.  Glaessel, 
34  Hun,  312,  upon  the  authority  of  Moriarty  v.  Bartlett,  id.  272, 
which  latter  case  was  reversed,  99  N.  Y.  651.  A  factor  who  has 
sold  the  goods  of  his  principal,  guaranteed  the  sale,  and  made  ad- 
vances thereon,  has  a  cause  of  action  against  the  vendee,  wliich  is  as- 
signable. Oornmercial  BanTc  of  Pennsylvania  v.  Helhronner,  52 
Super.  Ct.  388.  An  invention,  before  patent  issued  thereon,  is  as- 
signable. Jones  V.  Reynolds,  7  State  Rep.  586.  As  is  a  riglit  of 
action  against  a  sheriff  for  faihng  to  return  an  execution,  and  for 
making  a  false  return.  Jackson  v.  Daggett,  24  Hun,  204.  A  right 
to  enforce  the  execution  of  a  power  in  trust.  Clark  v.  Crego,  51 
N.  Y.  646.  A  cause  of  action  for  the  reformation  of  a  contract. 
Bentley  v.  Smith,  1  Abb.  Dec.  126.  A  cause  of  action  for  work 
performed  under  a  contract,  void  under  the  statute  of  frauds,  is  as- 
signable. Rosepaugh  v.  Vredenburgh,  16  Hun,  60.  A  verdict  re- 
covered for  a  personal  tort.  Mackey  v.  Mackey,  43  Barb.  58  ;  Zog- 
8S 
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haum  v.  Parker,  66  id.  341 ;  Brooks  v.  Harford,  15  Abb.  342, 
holding  the  contrary.  A  judgment  recovered  for  personal  injuries 
is  assignable.  Dougherty  v.  Gardner,  8  Abb.  N.  C.  134.  An  as- 
signment of  a  policy  before  it  is  written  is  invalid.  Daly  v.  Stetson, 
lU  State  Kep.  453.  The  benefits  of  a  contract  for  personal  services, 
where  the  services  require  performance  by  the  contracting  party 
personally,  cannot  be  assigned.  Martin  v.  Piatt,  5  State  Rep.  284. 
A  right  of  action  for  a  personal  tort  is  not  assignable.  Pulver  v. 
Harris,  52  K.  Y.  73  ;  Gardner  v.  Adams,  12  Wend.  297;  People 
V.  Tioga  Common  Pleas,  19  id.  73.  A  right  of  action  for  injuries 
to  the  person  is  not  assignable,  even  when  the  injuries  involve  a 
breach  of  contract.  Purj)le  v.  H.  R.  P.  Co.,  4  Uuer,  74;  Hodg- 
man  v.  Western  R.  R.,  7  How.  492.  Assignment  of  a  mere  contin- 
gent possibility,  not  coupled  with  an  interest,  as  in  a  bounty  after- 
ward to  be  voted,  would  be  void  as  against  public  policy.  Decker 
V.  Saltzman,  1  Hun,  421 ;  affirmed,  59  N.  Y.  275. 

Nor  a  policy  of  insurance  taken  out  by  a  married  woman,  upon  the 
life  of  her  husband,  for  the  benefit  of  herself  and  children,  during 
the  life  of  husband.  Eadie  v.  Slimmon,  26  N.  Y.  9  ;  Barry  v. 
Equitable,  etc.,  Co.,  59  id.  587;  Barry  v.  Sanger,  17  Week.  Dig. 
340.  Or  an  endowment  policy  payable  on  a  certain  date  to  the  wife 
is  not  assignable.  Brummor  v.  Colin,  86  N.  Y.  11.  A  policy  pay- 
able to  the  wife  on  the  death  of  the  husband,  or  at  a  certain  date  if 
he  be  then  living,  is  not  assignable  by  the  wife.  DeJonge  v.  Gold- 
smith, 46  Super.  Ct.  131.  It  was  also  held  that  a  right  to  re-enter 
for  breach  of  condition  subsequent  was  not  assignable  before  the 
breach.  Nicoll  v.  N.  T.  &  E.  R.  R.  Co.,  12  N.  Y.  121.  Nor  a 
right  of  dower  before  death  of  the  husband  apart  from  the  land. 
Moore  v.  Mayor,  8  N.  Y.  110  ;  Elmendorfv.  Lockwood,  57  id.  322 ; 
Vi'hite  V.  Wager,  25  id.  328  ;  Merchant^  Bank  v.  Thompson,  55  id. 
7.  A  special  guaranty  is  not  assignable  until  a  right  of  action  has 
arisen  thereon.     Evansville  Bank  v.  Kauffman,  24  Hnn,  612. 

Who  may  assign. —  One  partner,  after  the  dissolution  of  a  firm, 
can  assign  all  the  interest  of  the  firm  in  a  judgment,  although  he 
cannot  bind  his  late  partner  by  covenants  contained  in  the  assign- 
ment. Bennett  v.  Buchan,  61  N.  Y.  222.  A  surviving  partner 
iiay  assign  assets  of  late  firm.  Pinckney  v.  Wallace,  1  Abb.  82. 
One  partner  may  assign  a  claim  due  the  firm.  Everit  v.  Strong,  5 
Hill,  163.  As  to  the  rights  of  partners  to  make  a  general  assign- 
ment, see  Lowenstein  v.  FLaurand,  11  Hun,  399  ;  S.  C,  82  N.  Y. 
494.     As  to  assignment  by  one  partner  of  his  interest  in  the  part 
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nership,  see  Menagh  v.  Whitioell,  52  N.  Y.  146.  A  married  wotuan 
may  assign  her  cause  of  action  for  the  seizure  of  her  separate  prop- 
^erty  on  an  execution  against  iier  Imsband.  Buckley  v.  Wells,  33  Is. 
Y.  518.  And  a  husband  may  assign  to  his  wife.  Seymour  v.  Fel- 
lows, 77  N.  Y.  178.  A  foreign  executor  may  assign  a  claim  to  a 
resident  for  prosecution ;  Peterson  v.  Ohemical  Bank,  32  N.  Y.  21 ; 
as  may  also  a  foreign  corporation.  McBride  v.  Farmers''  Bank, 
26  N.  Y.  450.  A  convict,  after  sentence,  cannot  transfer  property. 
Miller  V.  Finkle,  1  Park.  Civ.  Pro.  374.  An  assignee  for  the  bene- 
fit of  creditors  may  assign  a  claim  for  the  purchase-money  of  prop- 
erty sold  by  him  on  credit.     Small  v.  Ludlow,  20  N.  Y.  155. 

§  1911.  A  cause  of  action  to  cancel,  or  otherwise  affect  an  instrument  executed, 
or  an  act  done,  as  security  for  a  usarious  loan  or  forbearance,  can  be  thus  trans- 
ferred, where  the  instrument  or  act  creates  a  specific  charge  upon  property, 
which  is  also  transferred  in  disaffirmance  thereof,  and  not  otherwise;  but,  in  that 
case,  the  transferee  does  not  succeed  to  the  right,  conferred  by  statute  upon  the 
borrower,  to  procure  relief,  without  paying,  or  oSering  to  pay,  any  part  of  the 
sum  or  thing  loaned. 

§  1913.  A  judgment  for  a  sum  of  money,  or  directing  the  payment  of  a  sum 
of  money,  recovered  upon  any  cause  of  action,  may  be  transferred;  but  if  it  is 
vacated  or  reversed,  the  transfer  thereof  does  not  transfer  the  cause  of  action, 
unless  the  latter  was  transferable  before  the  judgment  was  recovered. 

§  1913.  Except  in  a  case  where  it  is  otherwise  specially  prescribed  in  this  act, 
an  action  upon  a  judgment  for  a  sum  of  money,  rendered  in  a  court  of  record  of 
the  State,  cannot  be  maintained,  between  the  original  parties  to  the  judgment, 
unless,  either 

1.  It  was  rendered  against  the  defendant  by  default,  for  want  of  an  appearance 
or  pleading,  and  the  summons  was  served  upon  him,  otherwise  than  personally;  or 

2.  The  court  in  which  the  action  is  brought  has  previously  made  an  order, 
granting  leave  to  bring  it.  Notice  of  the  application  for  such  an  order  must  be 
given  to  the  adverse  party,  or  the  person  proposed  to  be  made  the  adverse  party, 
personally,  unless  it  satisfactorily  appears  to  the  court,  that  personal  notice  cannot 
be  given,  with  due  diligence;  in  which  case,  notice  may  be  given  in  such  a  man- 
ner as  the  court  directs. 

A  party  may  not  further  vex  another  with  suits  upon  the  cause 
of  action  he  has  once  established  or  upon  the  judgment.  Badlam 
V.  Springsteen,  41  Hun,  162.  The  setting  up  of  a  judgment  as  a 
counter-claim  is  not  an  action  upon  the  judgment  within  the  mean- 
ing of  this  section.  A  judgment  may  be  set  up  by  way  of  counter- 
claim, although  an  action  could  not  be  maintained  thereon.  Wells 
V.  Henshaw,  3  Bosw.  625  ;  Cornell  v.  Donovan,  3  State  Rep.  26 1 ; 
Clark  V.  Story,  29  Barb.  295.  Where  plaintiff  brought  the  action 
as  assignee  of  certain  judgments,  held,  that  not  being  an  original  party 
to  the  actions  in  which  they  were  recovered,  slie  was  not  foreclosed 
by  this  section  from  maintaining  an  action  without  first  securing  leave 
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of  the  court  to  commence  and  prosecute  it.  Hedges  v.  Conger,  10  State 
Eep.  42;  McButt  v.  Birsch,  4  Abb.  441 ;  Tufts  v.  Braisted,  1  id.  83; 
Springsteen  v.  Gillett,  30  Hun,  265.  An  executor  or  adminis- 
trator may  sue  on  a  judgment  for  the  same  reason.  Wheeler  v. 
BaUn,  12  How.  537;  Smith  v.  Button,  45  id.  428  ;  affirmed,  2  T. 
&  C.  498.  One  who  has  acquired  title  to  a  judgment  of  a  court  of 
this  State,  by  virtue  of  an  assignment  from  a  foreign  administrator 
of  the  judgment  creditor,  may  maintain  an  action  thereon  in  his 
own  name  without  first  obtaining  leave  of  the  court  to  sue.  Car- 
jpenier  v.  Butler,  29  Hun,  251.  A  judgment  of  the  United  States 
Circuit  Court,  though  docketed  in  a  County  Court,  still  remains  a 
judgment  of  that  court,  and  an  action  can  be  brought  thereon  with- 
out first  obtaining  leave  from  the  court.  Goodyear  Vulcanite  Co. 
V.  Frisselle,  22  Hun,  174.  Where  a  justice's  judgment  has  been 
docketed  in  the  County  Court,  leave  to  sue  must  be  obtained  from 
that  court.  Lyon  v.  Manly,  32  Barb.  51.  A  proceeding  relating 
to  joint  debtors  is  not  an  action  on  a  judgment.  Baldwin  v. 
Roberts,  30  Hun,  163 ;  Lane  v.  Salter,  61  N.  Y.  1.  Nor  is  an 
action  in  the  nature  of  a  creditor's  bill.  Catlin  v.  Dougherty,  12 
How.  457. 

The  bringing  of  an  action  upon  a  judgment  without  obtaining 
leave  of  the  court  is  not  a  mere  irregularity  which  is  waived  by  the 
omission  of  the  defendant  to  raise  the  objection,  but  the  omission 
to  obtain  such  leave  renders  the  judgment  invalid,  and  it  will  be  set 
aside  upon  the  application  of  an  administrator  of  the  deceased  judg- 
ment creditor  sixteen  years  after  its  entry.  Parish  v.  Austin,  25 
Hun,  430.  In  German  Savings  Bank  v.  Carrington,  14  Week. 
Dig.  475,  it  is  held  that  where  an  administrator  obtains  a  judgment 
upon  a  former  judgment,  if  leave  was  necessary  to  prosecute  the 
suit,  the  omission  to  obtain  such  leave  is  a  matter  of  pleading.  The 
proper  remedy,  where  an  action  is  brought  upon  a  judgment  without 
leave,  is  to  move  to  set  aside  the-summons  and  complaint.  On  such  a 
motion,  leave  to  sue  should  not  be  granted  nunc  pro  tunc,  but 
plaintiff  should  be  left  to  a  motion  for  leave  ;  Finch  v.  Carpenter, 
6  Abb.  225  ;  although  leave  to  bring  the  action  may  be  given  nunc 
pro  tunc.  Church  v.  Van  Buren,  55  How.  489.  Where  there  is  a 
conflict  of  evidence  as  to  amount  of  a  judgment  the  court  will  allow 
suit  to  be  brought.  Montrait  v.  Hutohins,  49  How.  105.  See  Van 
Etten  V.  HasbroucTc,  4  State  Rep.  803  ;  S.  C,  id.  806.  Leave  may  be 
granted  to  sue  in  a  court  other  than  that  in  which  the  judgment  was 
obtained.    National  Mech.  Bank  v.  Usher,  1  Sweeny,  403.    Wlicre 
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the  judgment  asked  to  be  sued  upon  is  invalid  leave  will  be  denied. 
Force  v.  Oower,  23  How.  294 ;  Hanover  Fire  Ins.  Co.  \.  Tomlinson, 

3  Hun,  630 ;  Fislce  v.  Anderson,  33  Barb.  71.  A  judgment  in  favor 
of  a  plaintifE,  upon  an  issue  raised  by  defendant's  answer,  is  conclusive 
in  an  action  on  such  judgment.  Patrick  v.  Shaffer,  94  N.  Y.  423. 
It  is  no  defense  to  an  action  upon  a  judgment  that  defendants  weie 
induced  to  consent  to  its  entry  by  a  promise  that  it  should  not  be  - 
used  against  them.  Greene  v.  Hallenhech,  32  Hun,  469.  See,  how- 
ever, Richardson  v.  Trimble,  38  id.  409.  In  a  justice's  court  the 
summons,  and  judgment  entered,  were  in  form  against  two  defend- 
ants, though  one  of  them  was  not  served  with  summons,  and  had 
not  appeared,  but  judgqient  was  docketed  only  against  the  defend- 
ant who  had  been  served ;  held,  that  an  action  on  such  judgment 
against  the  defendant  only  who  had  been  served  was  proper.  Spen- 
cer V.  Wait,  9  Civ.  Pro.  E.  93. 

§  1914.  An  action  cannot  be  maintained,  to  obtain  a  discovery  under  oatli,  in 
aid  of  the  prosecution  or  defense  of  another  action. 

§  1915.  A  bond  in  a  penal  sum,  executed  within  or  without  the  State,  and  con- 
taining a  condition  to  the  effect,  that  it  is  to  be  void,  upon  performance  of  any 
act,  has  the  same  eilect,  for  the  purpose  of  maintaining  an  action  or  special  pro- 
ceeding, or  two  or  more  successive  actions  or  special  proceedings  thereupon,  as  if 
it  contained  a  covenant  to  pay  the  sum,  or  to  perform  the  act,  specified  in  the  con- 
dition thereof.  But  the  damages  to  be  recovered  for  a  breach,  or  successive 
breaches,  of  the  condition,  cannot,  in  the  aggregate,  exceed  the  penal  sum,  except 
where  the  condition  is  for  the  payment  of  money;  in  which  case,  they  cannot 
exceed  the  penal  sum,  with  interest  thereupon,  from  the  time  when  the  defend- 
ant made  default  in  the  performance  of  the  condition. 

A  bond  taken  in  the  name  of  the  people  must  be  prosecuted  in 
their  name  —  People  v.  Clarh,  21  Barb.  214  —  unless  an  assignment 
is  authorized  by  statute.  Annett  v.  Kerr,  28  How.  324 ;  affirmed, 
35  N.  Y.  256 ;  People  v.  Townsend,  37  Barb.  520  ;  People  v.  Laws, 

4  Abb.  292.  Contra,  Baggott  v.  Boulger,  2  Duer,  160.  An  action 
may  be  brought  upon  an  innkeeper's  bond  in  case  of  breach  by  the 
proper  officers  in  the  name  of  the  people.  People  v.  Groat,  22 
Hun,  164.  The  provision  of  the  statute  requiring  an  action  to  be 
prosecuted  in  the  name  of  the  real  party  in  interest,  is  inapplica- 
ble to  a  suit  on  a  bond  which  is,  by  statute,  made  to  run  to  the  peo- 
ple. Hoagland  v.  Hudson,  8  How.  343.  One  of  two  joint  obligees 
in  a  bond  cannot  singly  maintain  an  action  for  a  breach  of  its  condi- 
tion. Tinslar  v.  Malhin,  12  Week.  Dig.  530.  See  Hees  v.  Nellis, 
65  Barb.  440.  Necessary  counsel  fees  paid  in  defending  an  attach- 
ment are  recoverable  as  damages  under  a  bond  given  on  issuing  an 
attachment.     Northrop  v.    Garrett,  17  Hun,  497.     A   voluntary 
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bond,  without  consideration,  cannot  be  enforced  against  the  obligee, 
Wilson  V.  Baptist,  etc.,  Society,  10  Barb.  308.  Sureties  on  a  bond 
given  in  legal  proceedings,  contract  with  reference  to  the  existing 
law  and  practice,  and  the  power  of  the  court  to  apportion  liability 
accordingly.  Eleventh  Ward  Savings  Bank  v.  Say,  8  Daly,  328 ; 
affirmed,  73  N.  Y.  609,  without  opinion.  The  breach  of  the  condi- 
tion of  a  bond  is  excused  when  the  default  is  by  reason  of  the  act  of 
the  obligee.  Gruasey  v.  Schneider,  55  How.  188;  Bale  v.  Fatton, 
60  IST.  T.  233.  "Where  a  bond  is  joint  and  several  an  action  lies 
against  one  or  more  of  the  obligors  at  the  option  of  the  plaintiff. 
Field  V.  Tan  Cott,  15  Abb.  (N".  S.)  349.  The  obligee  may  sue  at 
law  upon  a  lost  bond.  Franceschi  v.  Marino,  3  Edw.  Ch.  586. 
Where  a  bond  was  given  for  the  benefit  of  a  number  of  attaching 
creditors,  held,  one  creditor  might  maintain  a  suit  thereon  in  his 
own  name.     Pearce  v.  Hitchcoch,  2  N.  T.  388. 

Where  a  bond  is  given  to  indemnify  the  obligee  against  a  liability 
to  a  third  person,  the  latter  can  sustain  no  action  upon  the  condition 
of  the  bond.  Turh  v.  liidge,  41  N.  T.  201.  Where  a  bond  of  a 
trustee  and  his  surety  was  given  to  the  people  of  the  State  of  New 
York  for  the  benefit  of  those  interested  in  the  trust  estate,  an  action 
on  the  bond  was  properly  brought  in  the  name  of  the  people,  they 
being  the  trustees  of  an  express  trust  under  the  Code.  People  v. 
Norton,  9  N.  Y.  176.  A  pu  bhc  administrator  who  has  succeeded  to 
the  rights  of  a  special  administrator,  and  to  whom  the  bond  of  the 
latter  has  been  duly  assigned  for  the  purpose  of  prosecution,  may 
bring  an  action  as  public  administrator  upon  the  bond,  and  this  is 
not  in  conflict  with  the  holding  in  People  v.  Norton,  supra ;  Pay- 
ton  V.  Johnson,  69  N.  Y.  419.  The  surety  on  the  bond  of  a  special 
guardian  is  not  exonerated  by  reason  of  the  fact  that  the  infant's 
interest  in  the  land  was  contingent  and  not  vested,  and,  therefore, 
not  subject  to  be  sold  under  the  order  of  the  court.  Podge  v. 
St.  John,  96  N.  Y.  260.  In  an  action  on  a  county  treasurer's  bond, 
the  defendants  were  held  properly  chargeable  with  interest  upon  an 
amount  which  it  appears  it  was  the  duty  of  that  ofiicer  to  pay,  but 
which  he  failed  to  pay  over  at  the  expiration  of  his  term  of  otfice  to 
his  successors.  Supervisors  of  Monroe  v.  Glarlc,  92  N.  Y.  391.  A 
bond  in  bastardy  proceedings  conditioned  that  the  defendant  will 
appear  before  the  justices  at  the  time  and  place  named,  "  and  not 
depart  therefrom  without  leave  of  such  justices,"  held  broken  by 
failure  of  such  defendant  to  appear  on  an  adjourned  day  to  which  the 
unfinished  trial  was  continued.     People,  ex  rel.  Van  Aken,  v.  Mil- 
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ham,  100  N.  Y.  273.  The  sureties  oa  the  bond  of  an  executor  held 
not  liable  for  his  failure  through  inability  to  pay  over  the  amount  of 
his  debt  to  his  testator,  as  so  much  money  in  his  hands.  Bauous  v. 
Barr,  45  Hun,  582.  A  bond  to  pay  a  specified  sum,  if  a  certain 
attachment "  shall  be  held  to  be  invalid,"  held  only  to  provide  for  pay- 
ment in  the  event  of  the  attachment  being  held  invalid  in  the  action 
in  which  it  was  issued.  Thompson  v.  Moriarty,  6  State  Rep.  311. 
The  rule  as  to  the  necessity  of  an  accounting  by  a  guardian  before 
recourse  can  be  had  to  the  sureties  on  his  official  bond  is,  that  the 
court  will  require  an  accounting  by  guardian  when  that  will  be  nec- 
essary or  available  to  establish  the  extent  of  the  sureties'  liability, 
and  is  practicable  to  be  had  ;  but  where  it  is  a  proceeding  of  no  use 
or  advantage  to  the  sureties,  and  can  only  result  in  subjecting  them 
to  tbe  burden  of  a  double  litigation,  it  will  not  be  required.  Per- 
kins V.  Stimmel,  42  Hun,  520.  See,  however,  on  this  point,  Bleder 
V.  Steinhause,  15  Abb.  N.  C.  228,  citing  Hood  v.  Hood,  85  N.  Y. 
561.  Mere  variations  from  the  statutory  form  may  not  make  void 
an  agreement  or  security.  Cook  v.  Freudenthal,  80  N.  Y.  202 ; 
Toles  y.  Adee,  84  id.  224. 

The  condition  of  a  bond  of  indemnity  to  a  sheriff  applies  to  a 
levy  presumably  made  under  the  execution  to  which  it  refers.  Al- 
ston V.  Conger,  66  Barb.  272.  A  bond  of  indemnity  given  to  a 
sheriff  prima  facie  extends  only  to  property  previously  levied  upon  ; 
not  to  other  goods  subsequently  seized  under  the  writ.  Clark  v. 
Woodruff,  18  Hun,  419 ;  S.  C,  83  K  Y.  518.  A  bond  of 
indemnity  to  a  sheriff,  upon  seizing  goods  under  an  attachment, 
covers  only  the  risk  of  taking  and  detention  under  the  writ,  and 
cannot  be  construed  to  cover  a  detention  by  the  sheriff  after  the 
attachment  has  been  vacated  by  the  court.  After  such  vacation  the 
sheriff  is  bound  to  surrender  the  property  on  reasonable  demand, 
and  his  refusal  to  do  so  is  an  illegal  act,  which  the  indemnitors  on  the 
bond  do  not  assume  to  indemnify  against.  Bowe  v.  Wilkins,  105 
N.  Y.  522.  Where  a  sheriff  takes  a  bond  to  indemnify  him  for 
making  a  levy,  he  cannot  recover  upon  it  without  showing  a  strict 
compliance  with  its  conditions.     Preston  v.  Yates,  24  Hun,  534. 

In  an  action  upon  the  bond  of  overseers  of  the  poor  it  is  essential 
to  show,  as  against  their  sureties,  not  merely  that  their  principal  uas 
indebted  to  the  town,  but  that  such  indebtedness  arose  by  reason  of 
not  accounting  for  money  actually  received  by  them  during  the  term 
for  which  the  sureties  stood  bound.  Kellum  v.  Clark,  97  N.  Y. 
390.     See  decisions  cited  under  §§  1880  to  1892.     A  complaint 
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which  alleges  the  execution  of  the  bond  and  the  breach  is  sufficient 
if  delivery  is  not  alleged.  Lafayette  Ins.  Co.  v.  Rogers,  30  Barb. 
491.  The  several  breaches  alleged  are  in  the  nature  of  distinct 
causes  of  action.  Beach  v.  Barons,  13  Barb.  305.  The  complaint 
must  state  the  specific  breach  for  which  the  aiction  is  brought.  Peo- 
ple V.  Brush,  6  Wend.  454 ;  Beed  v.  Drake,  7  id.  345  ;  People  v. 
Bussell,  4  id.  570;  Bostwiok  v.  Van  Yoorhis,  91  N.  T.  353.  But 
not  on  a  bond  for  the  payment  of  money  where  the  creditor  is  to 
pay  on  demand.  Spaulding  v.  Millard,  17  Wend.  331.  The  de- 
mand must  be  averred.  Douglas  v.  Rathhorhe,  5  Hill,  143.  Com- 
plaint must  allege  whole  amount  due  in  case  an  election  is  given. 
Howard  v.  Farley,  3  Robt.  599. 

A  surety  in  a  bond  of  indemnity  is  not  liable  beyond  the  penalty — 
Clarh  V.  Bush,  3  Cow.  151 ;  Fairlie  v.  Lawson,  5  id.  424 ; 
O" Shiel  V.  Pegraw,  6  id.  63;  Lewis  v.  Ball,  id.  583;  Peveyv. 
Rubber-tip,  etc.,  Co.,  38  Super.  Ct.  428  ;  DicTcinson  v.  Cooh,  3  Dner, 
324 — with  interest  from  the  time  of  the  breach.    Brainard  v.  Jones, 

18  N".  Y.  35 ;  Lyon  v.  Clark,^  8  id.  148  ;  Emerson  v.  Booth,  51 
Barb.  40.  It  is  only  on  a  bond  for  recovery  of  money,  however, 
that  interest  can  be  added.  8  'S.  Y.  148,  supra.  Actual  damage, 
up  to  the  amount  of  the  penalty  thereon  and  interest,  is  all  that  can 
be  recovered  in  any  case.  Beers  v.  Shannon,  73  N.  Y.  292.  The 
condition  in  the  bond  must,  under  this  section,  be  treated  as  equiva- 
lent to  a  covenant.  This  section  contains  a  limitation  as  to  the 
amount  which  may  be  recovered  on  a  bond.  Tillotson  v.  Martin, 
40  Hun,  316.  It  is  said  that  in  an  action  on  a  penal  bond  the  judg- 
ment, in  form,  is  for  the  penalty.  The  Code  has  not  changed  the 
law  in  this  respect;  Howard   v.  Farley,    18    Abb.  260;   S.    C, 

19  id.  126;  but  in  0^  Connor  v.  Such,  9  Bosw.  318,  it  is  held, 
that  the  judgment  must  be  for  the  damages  and  costs,  and  not  for 
the  penalty.  In  an  action  on  a  bond  conditioned  that  a  third  per- 
son should  pay  a  certain  mortgage,  the  judgment  should  be  that  the 
defendant  procure  the  same  to  be  satisfied  by  a  certain  day,  or  pay 
the  plaintiff  the  amount  thereof.  Farnham  v.  Mallory,  3  Keyes, 
527.  A  bond,  conditioned  for  the  maintenance  of  an  obligee  and 
his  wife  during  each  of  their  natural  lives,  is  an  entire  contract,  and 
on  a  breach,  full  damages  are  recoverable  as  well  for  the  future  as 
the  past.  Shaffer  v.  Lee,  8  Barb.  412.  See  Turner  v.  Hadden,  62 
id.  480. 

Q  1916.  A  surety,  including  a  drawer  or  indorser,  may  recover,  in  an  action 
against  his  principal;  and  an  executor,  administrator,  or  other  trustee,  may,  where 
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the  trust  estate  is  insufficient  to  reimburse  liim,  recover,  in  an  action  against  the 
beneficiary,  whom  he  represents,  his  reasonable  costs  and  other  expenses,  incurred 
necessarily  and  in  good  faith,  in  the  prosecution  or  defense,  by  the  express  or 
implied  consent  of  the  principal  or  beneficiary,  of  an  action  or  special  proceeding, 
relating  to  the  demand  secured,  or  to  the  trust  estate,  as  the  case  requires.  This 
section  does  not  affect  any  special  agreement  relating  to  those  costs  and  expenses. 

This  is  a  substitute  for  section  3,  cliapter  314,  Laws  1858,  with 
reference  to  which  statute,  it  is  said  in  Thompson  v.  Taylor^  72  N. 
Y.  32,  that  the  equitable  rule  in  reference  to  the  allowance  of  costs 
to  indorsers  is  not  abrogated  thereby,  and  the  common-law  rule  is 
stated  to  be  that  a  surety,  as  between  himself  and  his  principal,  is 
equitably  entitled  to  full  indemnity  against  the  consequences  of  the 
default  of  the  latter.  He  may  call  upon  him  for  reimbursement, 
not  only  for  what  he  has  been  called  upon  to.  pay  in  discharge  of 
the  obligation  for  which  he  was  surety,  but  also  of  all  unreasonable 
expenses  legitimately  incurred  in  consequence  of  such  default,  and 
for  his  own  protection,  these  include  expenses  reasonably  incurred  in 
securing  the  application  of  the  property  of  the  principal  to  the  pay- 
ment of  the  debts  in  exoneration  of  the  surety.  In  that  case,  one 
being  an  accommodation  indorser  upon  the  notes  of  a  deceased 
insolvent,  gave  security  to  the  holders  of  the  notes  and  obtained 
authority  from  them  to  bring  action  in  their  names  for  the  purpose 
of  collecting  the  notes  out  of  the  estate.  In  so  doing  he  incurred 
necessary  and  reasonable  costs,  and  expenses  over  and  above  the 
costs  allowed  in  the  judgments.  In  an  action  to  marshal  and  dis- 
tribute the  assets  of  the  estate  he  was  allowed  such  costs  and  ex- 
penses. 

i^  1917.  Where  it  appears,  upon  the  trial  of  action,  that  a  negotiable  promissory 
note  or  bill  of  exchange,  upon  which  the  action,  or  a  counter-claim  interposed  in 
the  action,  is  founded,  was  lost,  while  it  belonged  to  the  party  claiming  the 
amount  due  thereupon,  he  may  prove  the  contents  thereof,  by  parol  or  other  sec- 
ondary evidence,  and  may  recover  or  set  off  the  amount  due  thereupon,  as  if  it 
was  produced.  But  for  that  purpose,  he  must  give  to  the  adverse  party  a  written 
undertaking,  in  a  sum  fixed  by  the  judge  or  the  referee,  not  less  than  twice  the 
amount  of  the  note  or  bill,  with  at  least  two  sureties,  approved  by  the  judge  or 
the  referee,  to  the  effect,  that  he  will  indemnify  the  adverse  party,  his  heirs  and 
personal  representatives,  against  any  claim  by  any  other  person,  on  account  of 
the  note  or  bill,  and  against  all  costs  and  expenses,  by  reason  of  such  a  claim. 

Indemnity  is  not  required  if  the  note  was  accidentally  destroyed. 
Scott  V.  Meeker,  20  Hun,  161 ;  DesArts  v.  Zeggett,  16  N.  Y.  582 ; 
Hoxie  V.  Kennedy,  10  State  Eep.  786.  Indemnity  is  not  necessary 
unless  the  note  was  negotiable  and  there  is  no  presumption  of  nego- 
tiabihty.  Wright  v.  Wright,  54  N.  Y.  437 ;  Fintard  v.  Tacking- 
ton,  10  Johns.  103 ;  McNair  v.  GilbeH,  3  "Wend.  344.  Indemnity 
89 
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must  be  given  before  recovery  upon  a  lost  negotiable  promissory 
note,  even  where  it  was  lost  before  indorsement  or  negotiation. 
Franh  v.  Weasels,  64  N.  T.  155.  The  bond  must  be  conditioned 
that  the  principal  as  well  as  the  sureties  will  indemnify  the  defend- 
ant. Howe  Machine  Go.  v.  Avery,  16  Hun,  555.  A  tender  of  tlie^ 
'  bond  upon  the  trial  is  sufficient.  BrooTcmam,  v.  Metcalf,  4  Eobt. 
568. 

§  1918.  But  where  an  action  is  prosecuted  or  defended  by  the  people  of  th& 
State,  or  by  a  public  officer  in  their  behalf,  the  people,  or  the  public  officer,  may 
prove  the  contents  of  a  lost  note  or  bill  of  exchange;  by  parol  or  other  secondary 
evidence,  and  may  recover  or  set  off  the  amount  due  thereupon,  without  giving 
any  security  to  the  adverse  party. 


CHAPTER   XXX. 

ACTION  BY  OR  AGAINST  AN  UNINCORPORATED  ASSOCIATION. 

§  1919.  An  action  or  special  proceeding  may  be  maintained,  by  the  president  or 
treasurer  of  an  unincorporated  association,  consisting  of  seven  or  more  persons, 
to  recover  any  property,  or  upon  any  cause  of  action,  for  or  upon  which  all  the 
associates  may  maintain  such  an  action  or  special  proceeding,  by  reason  of  their 
interest  or  ownership  therein,  either  jointly  or  in  common.  An  action  or  special 
proceeding  may  be  maintained,  against  the  president  or  treasurer  of  such  an  asso- 
ciation, to  recover  any  property,  or  upon  any  cause  of  action,  for  or  upon  which 
the  plaintiff  may  maintain  such  an  action  or  special  proceeding,  against  all  th& 
associates,  by  reason  of  their  interest  or  ownership,  or  claim  of  ownership  therein, 
either  jointly  or  in  common,  or  their  liability  therefor,  either  jointly  or  severally. 
Any  partnership,  or  other  company  of  persons,  which  has  a  president  or  treasurer, 
is  deemed  an  association,  within  the  meaning  of  this  section. 

A  voluntary  association  whose  purpose  is  not  business,  but  the 
benefit  and  pr^)tection  of  its  members,  having  no  power  to  compel 
payment  of  dues,  and  whose  right  of  membership  ceases  upon  a 
failure  to  pay  annual  subscriptions,  is  not  a  partnership.  Laford  v. 
Deem.s,  8  Abb.  JST.  C.  344;  S.  C,  81  N.  T.  507.  A  social  club, 
though  without  formal  constitution  or  by-laws,  and  without  pur- 
poses of  profit  or  pecuniary  advantage,  may  be  held  liable,  in  an 
action  undfer  the  statute,  as  a  joint-stock  association,  or  association  of 
seven  or  more  persons  having  a  conmion  interest.  In  an  action 
against  the  president  as  such,  the  evidence  showing  a  purchase  by 
him  while  acting  as  committee  for  the  club,  the  question  should 
be  submitted  to  the  jury  whether  the  credit  was  given  to  the  club 
or  not.     EUinghouser  v.  North   Club,  4  Abb.  N".  C.  300.     The 
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section  is  intended,  as  stated  by  the  codifiers'  notes,  to  follow  the 
decisions  in  Tibbetts  v.  Blood,  21  Barb.  650,  and  Dewitt  v.  Chandler, 
11  Abb.  459,  applying  the  law  to  any  association  for  business,  social 
or  other  lawful  purposes,  including  an  Odd  Fellows'  lodge  and  mis- 
sionary society,  and  the  concluding  sentence  applying  it  to  a  partner- 
ship has  been  added.  The  decision  in  Corning  v.  Greene,  23  Barb. 
33,  is  also  intended  to  be  followed,  to  the  effect  that  the  act  applied 
only  to  cases  where  the  association  as  such  is  interested,  and  not  to 
cases  where  the  interest  of  each  associate  is  separate.  But  where 
the  action  is  against  the  association,  the  fact  that  the  liability 
of  the  associates  may  be  separate  and  several  should  not  be  an  ob- 
jection, and  the  section  has  been  framed  upon  that  idea.  A  joint- 
stock  association,  organized  under  the  statute,  is  a  corporation,  so  that 
a  suit  may  be  commenced  against  it  by  summons.  It  may  be  sued 
in  the  name  of  its  treasurer ;  or,  in  other  words,  for  the  purpose  of 
suit,  the  name  of  the  treasurer  may  be  regarded  as  the  corporate 
name  of  the  association,  and  an  action  is  not  commenced  against  it 
until  it  is  sued  by  its  corporate  name,  or  at  least  by  some  name  in- 
tended as  such.  Shaw  v.  Cooh,  12  Hun,  173.  Such  an  association 
is  properly  sued  in  the  name  of  its  president.  The  judgment  in 
such  an  action  and  the  execution  is  properly  against  the  president  as 
such,  and  binds  the  joint  property  of  the  association,  not  the  indi- 
vidual property  of  the  president.  Where  the  complaint  in  such  an 
action  alleged  that  defendant  was  president  of  a  joint-stock  associa- 
tion consisting  of  seven  or  more  stockholders,  and  as  such  president 
made  his  promissory  note ;  that  when  said  note  became  due  it  was 
duly  presented  to  the  said  defendant  for  payment,  etc. ;  that  defend- 
ant is,  as  such  president,  justly  indebted  thereon,  it  is  sufficient. 
It  is  not  necessary  to  the  existence  of  such  an  association  that  there 
should  be  any  subscription  in  writing  by  its  members,  and  although 
to  endure  for'  longer  than  one  year,  it  is  not  within  the  statute  of 
frauds.  The  statute  requires  no  greater  formalities  in  that  respect 
for  its  formation  than  for  the  formation  of  an  ordinary  partnership. 
Where  it  appeared  a  meeting  of  the  association  was  held,  a  name 
agreed  on,  constitution  and  by-laws  adopted,  directors  and  president 
;  appointed,  and  business  conducted  for  a  considerable  length  of  time, 
'  held,  the  proof  was  sufficient  to  establish  the  existence  of  the  asso- 
ciation ;  and  where  an  action  was  brought  on  notes  made  by  the 
officers  of  the  association  and  authorized  to  bind  it,  which  were  dis- 
counted by  plaintiff,  it  was  held  not  necessary  to  prove  that  the 
money  lent  was  actually  applied  to  the  benefit  of  the  association. 
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National  Bank  of  Sohuylerville  y.  Vanderwerken,  74  N.  Y.  234. 
State  banking  associations  can  sue  and  be  sued  as  corporations  or  in 
the  name  of  the  president.  East  River  Bank  v.  Judah,  10  How. 
135.  Although  in  N.  Y.  Marbled  Iron  Works  v.  Smith,  4  Duer, 
362,  it  is  held  the  statute  does  not  apply  to  corporations,  and  in 
Mastersoii  v.  Botts,  4  Abb.  130,  it  was  held  that  fire  companies 
could  not  sue  in  the  name  of  their  president,  under  this  act.  The 
New  York  Stock  Exchange,  being  composed  of  more  than  seven  per- 
sons, owning  and  having  au  interest  in  property  in  common,  and 
who  would  be  liable  to  an  action  on  account  of  such  ownership  and 
interest,  an  action  is  properly  brought  by  a  member,  in  relation  to 
his  interest  in  that  property,  against  the  president.  Sewell  v.  Ives, 
61  How.  54.  The  president  or  treasurer  of  such  an  association  is, 
under  the  provisions  of  the  act,  for  the  purposes  of  an  action,  to  be 
regarded  as  a  corporation  sole. 

A  member  of  a  joint-stock  express  company  may  maintain  an 
action  against  it  the  same  as  if  he  were  not  connected  with  the  com- 
pany. Sanders  v.  Euling,  8  Giv.  Pro.  E.  166 ;  Westoott  v.  Fargo, 
61  N.  Y.  542.  See,  also,  Kingsland  v.  Braisted,  2  Lans.  17.  The 
act,  in  effect,  gives  them  the  qualities  of  a  corporation,  except  the 
right  to  have  a  seal.  Waterbury  v.  Merchants,  etc.,  Co.,  50  Barb. 
157.  A  defendant  cannot  be  held  in  one  suit  in  two  capacities  on 
different  claims ;  for  instance,  as  president  of  an  association  and  indi- 
vidually. Warth  V.  Badde,  18  Abb.  396.  An  association  is  not 
liable  to  a  maker  of  an  accommodation  note,  made  for  the  benefit  of 
the  association,  although  the  maker  has  paid  the  note.  Crater  \. 
Barringer,  45  N.  Y.  545.  The  associates  are  not  necessary  parties 
to  an  action  against  the  association  by  the  name  of  its  president 
under  the  statute,  even  though  the  words  "  and  others  "  have  been 
inserted  in  the  complaint.  Olery  v.  Brown,  51  How.  92.  The  ob- 
ject of  the  provision  specifying  the  officers  of  the  association  against 
whom  actions  are  to  be  brought,  was  to  secure  the  service  of  papers 
upon  the  representative  of  the  association,  and  in  that  way  prevent 
a  judgment  from  being  obtained  against  it  without  its  knowledge ; 
service  on  its  chief  officer  secures  such  notice  and,  where  an  associa- 
tion had  no  such  officers  as  president  or  treasurer,  service  on  the 
chairman  and  presiding  officer  of  the  association  is  sufficient.  Hatha- 
way V.  American  Mining  Stock  Exchange,  31  Hun,  575.  An  action 
may  be  brought  by  the  individual  members  of  an  unincorporated  as- 
sociation, in  their  own  names,  on  behalf  of  themselves  and  their  as- 
sociates, it  not  appearing  that  such  association  has  a  president  or 
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treasurer,  and  it  seems  even  if  it  does  have  a  president  or  treasurer 
they  may  still  so  sue.  Bloete  v.  Simon,  12  Civ.  Pro.  E.  114. 
Where  a  member  of  a  voluntary  association  took  the  title  to  a  tract 
of  land  for  its  benefit,  under  an  agreement  that  it  should  be  im- 
proved by  him  and  conveyed  in  lots  as  required  by  the  board  of  di- 
rectors, held,  that  an  action  would  lie,  by  the  shareholders,  against 
his  heirs  and  personal  representatives.  Barker  v.  White,  58  N.  Y. 
204.  An  action  cannot  be  maintained  against  the  president  of  an 
unincorporated  association,  to  restrain  the  carrying  out  of  a  resolu- 
tion of  suspension  against  a  member.  The  statutes  apply  only  to 
suits  having  in  view  a  remedy  against  the  joint  property  and  effects. 
JRorke  V.  Russell,  2  Lans.  244.  See  McMahon  v.  Rauhr,  47  N.  Y. 
67.  But  in  Fritz  v.  Muok,  62  How.  69,  it  is  held,  without  refer- 
ring to  these  cases,  that  an  action  may  be  maintained  against  the 
president  of  a  joint-stock  association,  by  an  expelled  member,  to 
compel  his  restoration,  and  in  such  suit  the  propriety  of  the  expul- 
sion may  be  reviewed. 

In  an  action  against  the  officers  of  a  joint-stock  company,  both 
the  president  and  treasurer  cannot  be  sued;  the  statute  is  in  the  al- 
ternative. Schmidt  T.  Ounther,  5  Daly,  452.  An  action  may  be 
'  maintained  by  a  member  of  a  benevolent  society  to  recover  from 
the  funds,  money  alleged  to  be  due  him  by  reason  of  sickness. 
Poultney  v.  Rachman,  62  How.  466.  The  president  may  sue  a 
member  to  recover  an  assessment  on  stock,  where  the  articles  of  the 
association  authorize  the  directors  to  recover.  Bray  v.  Farwell,  3 
Lans.  495.  Where  the  members  agree  each  to  pay  a  ratable  propor- 
tion of  the  cost  of  improving  real  estate  belonging  to  the  association, 
one  member  may  be  sued  by  the  others  for  his  share.  Troy  Iron, 
etc.,  Factory  v.  Corning,  AS)  Barb.  231.  Where  the  members  of  an 
association  make  a  deposit  to  secure  the  performance  of  the  agree- 
ments, reserving  the  right  of  withdrawal,  one  member  may  sue 
alone  to  recover  his  deposit.  McCullougKs  Lead  Go.  v.  Strong,  56 
N.  Y.  660.  An  action  may  be  maintained  by  a  member  of  a  joint- 
stock  association  against  the  association,  in  the  name  of  its  president 
or  treasurer,  for  maintaining  a  private  nuisance,  and  judgment  may 
be  enforced  against  the  association  and  its  members.  Saltsman  v. 
Shults,  14  Hun,  256.  Persons  who  have  become  members  of  an 
unincorporated  association  are  proper  plaintiffs  in  an  action  against 
persons  who  have  committed  a  breach  of  trust,  or  have  fraudulently 
or  negligently  injured  the  property  of  the  association.  Dennis  v. 
Kennedy,  19  Barb.  517.     An  unincorporated  association  may  be 
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sued  by  an  individual  member  for  any  breach  of  its  obligations  to 
liim.  Winter  v.  liaman,  5  Civ.  Pro.  E.  194.  The  president  may 
bring  an  action  against  its  treasurer,  also  a  member,  to  recover 
moneys  of  the  association,  converted  by  him  to  his  own  use,  and  an 
order  of  arrest  may  issue  in  such  an  action.  Strebe  v.  Albert,  1  City 
Ct.  376. 

A  member  of  an  unincorporated  society  may  bring  an  action  against 
it  for  money  loaned ;  the  action  may  be  brought  against  the  president 
or  treasurer ;  having  the  power  to  borrow  money,  the  society  may 
issue  obligations  for  its  payment.  Mangels  v.  Sclwen,  2  City  Ct. 
192.  Dissolution  of  a  voluntary  association  for  moral,  benevolent 
and  social  purposes  should  be  adjudged  on  complaint  of  members,  if 
at  all,  only  when  the  association  has  ceased  to  answer  the  ends  of  its 
existence,  and  no  other  mode  of  relief  is  possible.  Where  an  associa- 
tion possesses  the  power  to  punish  the  improper  conduct  of  its  mem- 
bers, one  complaining  of  such  conduct  must  resort  to  the  remedies 
provided  by  the  association  before  applying  to  the  courts  for  rehef. 
Lafond  v.  Z/eemes,  81  N.  Y.  507.  In  case  of  violent  dissensions 
and  irreconcilable  differences  between  the  members  of  a  voluntary 
association,  judgment  will  be  rendered  at  the  suit  of  one  or  more 
members  against  all  the  others,  dissolving  the  society.  Fischer  v.' 
liaab,  57  How.  87.  On  dissolution  the  trustees  have  no  right  to 
exchange  any  of  the  assets  for  stock  in  a  corporation  ;  they  must 
convert  them  into  money.  Frothingham  v.  Barney,  6  Hun,  366. 
A  club  is  not  a  joint-stock  company  nor  a  mutual  benefit  society. 
Irwine  r.  Forhes,  11  Barb.  587.  The  rights  of  the  associates  in  club 
property,  and  the  means  of  enforcing  them,  do  not  differ  n)aterially 
from  those  of  partners.  MoMahon  v.  Hauhr,  47  N.  T.  67.  A 
social  club  is  founded  on  contract,  and  the  obligation  of  that  contract 
cannot  be  violated.  Axistin  v.  Searing,  16  N.  Y.  123.  A  member 
of  a  club  has  a  right  of  recourse  to  the  courts  if,  having  exhausted 
all  his  appeals  to  the  club  tribunals,  he  is  expelled  in  a  manner  con- 
trary to  the  rules  and  by-laws;  White  v.  Brovmell,  4  Abb.  (N.  S.) 
162 ;  or  if  he  is  expelled  without  notice.  Frits  v.  Hack,  62  How. 
69.  As  to  the  right  of  appeal  to  the  courts  by  a  member  of  a  club, 
Bee  Hutchinson  v.  Lawrence,  67  How.  38;  Loxihat  v.  Leroy,lb 
Abb.  IST.  C.  1.  Where  plaintiff  is  described  as  president  of  an  asso- 
ciation, and  alleged  that  he  prosecutes  for  its  benefit,  that  is  suffi- 
cient. Eoot  V.  Price,  22  How.  37:3.  Without  such  an  allegation 
it  would  not  appear  to  be  the  action  of  the  association.  Hallett  v. 
narrower,  33   Barb.  537.     The  complaint  should  allege  that  the 
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association  consists  of  seven  or  more  persons ;  Tiffany  v.  Williams^ 
10  Abb.  204 ;  but  it  need  not  state  the  names  of  the  associates,  or  set 
forth  the  object  of  the  association.  Dewiit  v.  Chandler,  11  Abb. 
459;  Olery  v.  Brown,  51  How.  92;  Tibhetts  v.  Blood,  21  Barb. 
^60.  An  association  of  this  character  is  liable  in  an  action  for  libel. 
Van  Aernam  v.  McOune,  32  Hun,  316. 

§  1920.  The  deathi  or  legal  iucapacity  of  a  member  of  the  association  does  not 
afEect  an  action  or  special  proceeding,  brought  as  prescribed  in  the  last  section. 
If  the  oiEcer,  by  or  against  whom  it  is  brought,  dies,  is  removed,  resigns,  or  be- 
comes otherwise  incapacitated,  during  the  pendency  thereof,  the  court  must  make 
au  order,  directing  it  to  be  continued  by  or  against  his  successor  in  office,  or  any 
other  officer,  by  or  against  whom  it  might  have  been  originally  commenced 

§  1921.  In  such  an  action,  the  officer  against  whom  it  is  brought  cannot  be 
arrested;  and  a  judgment  against  him  does  not  authorize  an  execution  to  be  issued 
against  his  property,  or  his  person;  nor  does  the  docketing  thereof  bind  his  real 
property  or  chattels  real.  Where  such  a  judgment  is  for  a  sum  of  money,  an 
execution  issued  thereupon  must  require  the  sheriff  to  satisfy  the  same,  out  of 
any  personal  property  belonging  to  the  association,  or  owned,  jointly  or  in  com- 
mon, by  all  the  members  thereof  omitting  any  direction  respecting  real  property. 

See  National  Bank  of  Sohuylerville  v.  Vanderwerher,  74  N.  Y.  . 
234,  cited  at  length  under  section  1919,  on  points  involved  in  this 
section  as  well  as  that  under  which  it  is  cited.  No  judgment  goes 
against  the  treasurer  individually ;  he  cannot  be  arrested  ;  no  execu- 
tion can  be  issued  upon  the  judgment  against  his  property  or  person; 
it  does  go  against  the  personal  property  of  the  association  only. 
Duncan  v.  Jones,  32  Hun,  12.  A  judgtnent  against  three  indi- 
viduals, with  the  title  "trustees"  added  to  their  names,  is  not  a  judg- 
ment against  the  unincorporated  society  of  which  they  are  trustees, 
even  if  the  subject  of  the  suit  affects  such  society.  To  recover  a  judg- 
ment against  an  unincorporated  association,  the  action  must  be 
against  the  president  or  treasurer  as  such,  and  the  execution  must 
require  the  sheriff  to  satisfy  it  out  of  any  personal  property  belong- 
ing to  the  association.     BninsY.  Kane,  12  Civ,  Pro.  E.  86. 

§  1923.  Where  an  action  has  been  brought  against  an  officer,  or  a  counter-claim 
has  been  made,  in  an  action  brought  by  an  officer,  as  prescribed  in  the  last  three 
sections,  another  action,  for  the  same  cause,  shall  not  be  brought  against  the 
members  of  the  association,  or  any  of  them,  until  after  final  judgment  in  the  first 
action,  and  the  return,  wholly  or  partly  unsatisfied  or  unexecuted,  of  an  execu- 
tion issued  thereupon.  After  such  a  return,  the  party  in  whose  favor  the  execu- 
tion was  issued,  may  maintain  an  action,  as  follows: 

1.  Where  he  was  the  plaintiff,  or  a  defendant  recovering  upon  a  counter-claim, 
he  may  maintain  an  action  against  the  members  of  the  association,  or,  in  a  proper 
■case,  against  any  of  them,  as  if  the  first  action  had  not  been  brought,  or  the 
counter-claim  had  not  been  made,  as  the  case  requires;  and  he  may  recover  therein. 
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as  part  of  Ms  damages,  tlie  costs  of  the  first  action,  or  so  much  thereof,  as  the 
sum,  collected  by  virtue  of  the  execution,  was  iusufficient  to  satisfy. 

2.  Where  he  was  a  defendant,  and  the  case  is  not  within  subdivision  first  of 
this  section,  he  may  maintain  an  action,  to  recover  the  sum  remaining  uncollected, 
against  the  persons  who  composed  the  association,  when  the  action  against  him 
was  commenced,  or  the  survivors  of  them. 

But  this  section  does  not  affect  the  right  of  the  person,  in  whose  favor  the 
judgment  in  the  first  action  was  rendered,  to  enforce  a  bond  or  undertaking,  given 
in  the  course  of  the  proceedings  therein. 

In  Parle  v.  Spaulding,  10  Hun,  128,  it  was  held  that  the  mem. 
bars  of  a  club  formed  for  social  and  recreative  purposes,  assuming  a 
name,  under  which  they  incur  liabilities,  may  be  sued  jointly  for 
such  indebtedness,  and  each  continues  liable  so  long  as  he  remains  a 
member  and  until  he  notifies  those  dealing  with  it  of  his  withdrawal. 
This  holding  is,  however,  criticised  in  Fiagg  v.  Swift,  25  Hun,  623, 
where  it  is  held,  that  when  an  unincorporated  association  consisting 
of  seven  or  more  members  has  been  formed,  and  has  adopted  by- 
laws and  elected  a  treasurer,  an  action  cannot  be  maintained  against 
the  individual  members  thereof,  upon  a  debt  due  from  the  associa- 
tion, unless  an  action  has  been  first  brought  against  its  president  or 
treasurer  under  this  section,  citing  Witherhead  v.  Allen,  4  Abb.  Ct. 
App.  Dec.  628,  and  4  Abb.  N.  C.  300,  supra,  on  the  point.  In 
Humbert  v.  Abeel,  1  Civ.  Pro.  R.  417,  the  latter  ease  is  distin- 
guished, and  it  is  held  that  a  person  having  a  claim  against  an  unin- 
corporated association  may  bring  an  action  against  the  members 
thereof  without  first  suing  the  association.  A  judgment  against  the 
president  of  the  association  does  not  preclude  individual  members 
sued  for  the  debt  from  contesting  their  liability.  Allen  v.  Clarlc, 
65  Barb.  563.  The  members  are  individually  liable  for  the  debts 
of  the  association.     Moore  v.  Brink,  4  Hun,  402. 

g  1923.  This  article  does  not  prevent  an  action  from  being  brought  by  or  against 
all  the  members  of  an  association,  except  as  prescribed  in  the  last  section.  Where 
an  action  is  brought  against  the  members  of  the  association,  as  prescribed  in  sub- 
division first  of  the  last  section,  the  time  between  the  commencement  of  the 
action  by  or  against  the  officer,  and  the  return  of  the  first  execution  issued  upon 
the  final  judgment  rendered  therein,  is  not  a  part  of  the  time  limited  by  law,  for 
the  commencement  of  the  second  action. 

^  1924.  Section  one  thousand  eight  hundred  and  thirteen  of  this  act  applies  to 
an  action  brought,  as  prescribed  in  the  last  section  but  one,  against  the  members 
of  any  association,  which  keeps  a  book  for  the  entry  of  changes  in  the  member- 
ship of  the  association,  or  the  ownership  of  its  property;  and  to  each  book  so 
kept. 
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CHAPTER  XXXI. 

ACTIONS  BY  OR  AGAINST  CERTAIN  COUNTY  OFFICERS  AND  MUNICI- 

PAL  OFFICERS. 

§  1935.  An  action  to  obtain  a  judgment,  preventing  waste  of,  or  injury  to,  tiie 
estate,  funds,  or  other  property  of  a  county,  town,  city,  or  incorporated  village 
of  the  State,  may  be  maintained  against  any  officer  thereof,  or  any  agent,  com- 
missioner, or  other  person,  acting  in  its  behalf,  by  a  citizen  resident  therein,  who 
is  assessed  for  and  is  liable  to  pay,  or,  within  one  year  before  the  commencement 
of  the  action,  has  paid  a  tax  therein.  This  section  does  not  afEect  any  right  of 
action  in  favor  of  n  county,  city,  town,  or  incorporated  village,  or  any  public 
officer. 

Chaptee  673,  Laws  op  1887. 

Section  1.  Section  one  of  chapter  five  hundred  and  thirty-one  of  the  laws  of 
eighteen  hundred  and  eighty-one,  entitled  "An  act  for  the  protection  of  tax 
payers,"  is  hereby  amended  so  as  to  read  as  follows: 

§  1.  All  officers,  agents,  commissioners,  and  other  persons  acting,  or  who  have 
acted,  for,  or  on  behalf  of,  any  county,  town,  village,  or  municipal  corporation  in 
this  State,  and  each  and  every  one  of  them,  may  be  prosecuted,  and  an  action  or 
actions  may  be  maintained  against  them  to  prevent  any  illegal  official  act  on  the 
part  of  any  such  officers,  agents,  commissioners,  or  other  persons,  or  to  prevent 
waste  or  injury  to,  or  to  restore  and  make  good  any  property,  funds  or  estate  of 
such  county,  town,  village,  or  municipal  corporation,  by  any  person  whose  assess- 
ment, or  by  any  number  of  persons,  jointly,  the  sum  of  whose  assessments  shall 
amount  to  one  thousand  dollars,  and  who  shall  be  liable  to  pay  taxes  upon  such 
assessment  or  assessments  in  the  county,  town,  village,  or  municipal  corporation,  to 
prevent  the  waste  or  injury  of  whose  property  the  action  is  brought,  or  who  have 
been  assessed,  or  paid  taxes  therein,  upon  any  assessment  or  assessments 
of  the  above-named  amount  within  one  year  previous  to  the  commencement 
of  any  such  action  or  actions.  Such  person  or  persons,  upon  the  com- 
mencement of  such  action,  shall  furnish  a  bond  to  the  defendant  therein  to 
be  approved  by  a  justice  of  the  Supreme  Court,  or  the  county  judge  of  the 
county  in  which  the  action  is  brought,  in  sucb  penalty  as  the  justice  or  judge 
approving  the  same  shall  direct,  but  not  less  than  two  hundred  and  fifty  dollars, 
and  to  be  executed  by  any  two  of  the  plaintiffs,  if  there  be  more  than  one  party 
plaintiff,  provided  said  two  parties  plaintiff  shall  severally  justify  in  the  sum  of 
five  thousand  dollars  Said  bond  shall  be  approved  by  said  justice  or  judge,  and 
be  conditioned  to  pay  all  costs  that  maybe  awarded  the  defendant  in  such  action, 
if  the  court  shall  finally  determine  the  same  in  favor  of  the  defendant.  The 
court  shall  require,  when  the  plaintiffs  shall  not  justify  as  above  mentioned,  and 
in  any  case  may  require  two  more  sufficient  sureties  to  execute  the  bond  above 
provided  for.  Such  bond  shall  be  filed  in  the  office  of  the  county  clerk  of  the 
county  in  which  the  action  is  brought,  and  a  copy  shall  be  served  with  the  sum- 
mons in  such  action.  If  an  injunction  is  obtained  as  herein  provided  for,  the 
same  bond  may  also  provide  for  the  payment  of  the  damages  arising  therefrom 
tj  the  party  entitled  to  the  money,  the  auditing,  allowing,  or  paying  of  which 
was  enjoined,  if  the  court  shall  finally  determine  that  the  plaintiff  is  not  entitled 
to  such  injunction.  In  case  the  waste  or  injury  complained  of  consist  in  any 
90 
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board,  officer,  or  agent  of  any  county,  town,  village,  or  municipal  corporation  by 
collusion,  or  otherwise  contracting,  auditing,  allowing,  or  paying  or  conniving  at 
the  contracting,  audit,  allowance  and  payment  of  any  fraudulent,  illegal,  unjust,  or 
inequitable  claims,  demands  or  expenses,  or  any  item  or  part  thereof  against 
or  by  such  county,  town,  village,  or  municipal  corporation,  or  by  permitting  a 
judgment  or  judgments  to  be  recovered  against  such  county,  town,  village, 
or  municipal  corporation,  or  against  himself  in  his  official  capacity,  either 
by  default  or  without  the  interposition  and  proper  presentation  of  any  exist- 
ing legal  or  equitable  defenses,  or  by  any  such  officer  or  agent  retaining  or 
failing  to  pay  over  to  the  proper  authorities  any  funds  or  property  of  any  county, 
town,  village,  or  municipal  corporation,  after  he  shall  have  ceased  to  be  such 
officer  or  agent,  the  court  may,  in  its  discretion,  prohibit  the  payment  or  col- 
lection of  any  such  claims,  demands,  expenses,  or  judgments,  in  whole  or  in 
part,  and  shall  enforce  the  restitution  and  recovery  thereof,  if  heretofore  or  here- 
after receiving  or  retaining  the  same;  and  also  may,  in  its  discretion,  adjudge 
and  declare  the  colluding  or  defaulting  official  officer  personally  liable  therefor, 
and  out  of  his  property  and  that  of  his  bondsmen,  if  any,  provide  for  the  collec- 
tion or  repayment  thereof  so  as  to  indemnify  and  save  harmless  the  said  county, 
town,  village,  or  municipal  corporation  from  a  part  or  the  whole  thereof;  and,  in 
case  of  a  judgment,  the  court  may,  in  its  discretion,  vacate,  set  aside  and  open 
said  judgment,  with  leave  and  direction  for  the  defendant  therein  to  interpose 
and  enforce  any  existing  legal  or  equitable  defense  therein,  under  the  direction  of 
such  person  as  the  court  may,  in  its  judgment  or  order,  designate  and  appoint. 
All  books  of  minutes,  entry,  or  account,  and  the  books,  bills,  vouchers,  checks, 
contracts,  or  other  papers  connected  with,  or  used  or  filed  in  the  office  of,  or  with 
any  officer,  board,  or  commission  acting  for  or  on  behalf  of  any  county,  town,  vil- 
lage, or  municipal  corporation  in  this  State,  are  hereby  declared  to  be  public  rec- 
ords, and  shall  be  open,  subject  to  reasonable  regulations  to  be  prescribed  by  the 
officer  having  the  custody  thereof,  to  the  inspection  of  any  tax  payer.  This  sec- 
tion shall  not  be  so  construed  as  to  take  away  any  right  of  action  from  any  county, 
tovm,  village,  or  municipal  corporation,  or  from  any  public  officer,  but  any  right 
of  action  now  existing,  or  which  may  hereafter  exist  in  favor  of  any  county,  town, 
village  or  municipal  corporation,  or  in  favor  of  any  officer  thereof,  may  be  enforced 
by  action  or  otherwise,  by  the  persons  hereinbefore  authorized  to  prosecute  and 
maintain  actions;  and  whenever,  by  the  provisions  of  this  section,  au  action  may 
be  prosecuted  or  maintained  against  any  officer  or  other  person,  his  bondsmen,  it 
any,  may  be  joined  in  such  action  or  proceeding,  and  their  liabilities  as  such 
enforced  by  the  proper  judgment  or  direction  of  the  court;  but  any  recovery  under 
the  provisions  of  this  act  shall  be  for  the  benefit  of,  and  shall  be  paid  to  the 
officer  entitled  by  law  to  hold  and  disburse  the  public  moneys  of  such  county, 
town,  village  or  municipal  corporation,  and  shall  to  the  amount  thereof  be 
credited  the  defendant  in  determining  his  liability  in  the  action  by  the  county 
town,  village  or  municipal  corporation  or  public  officer.  The  provisions  of  this 
act  shall  apply  as  well  to  those  cases  in  which  the  body,  board,  officer,  agent, 
commissioner  or  other  person  above  named  has  not  as  to  those  in  which  it  or  he 
has  jurisdiction  over  the  subject-matter  of  its  action, 
g  3.  This  act  shall  take  effect  immediately. 

The  course  of  legislation  on  the  subject-matter  of  the  act  is  some- 
what peculiar.  The  first  statute  giving  a  right  of  action  to  tax 
payers  to  prevent  waste,  etc.,  by  the  action  of  public  officers  was 
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passed  in  1872.  Laws  1872,  chap.  161.  That  act  was  amended  by 
chapter  526  of  the  Laws  of  1879.  After  amendment  the  original  act 
was  repealed.     Laws  1880,  chap.  245,  §  1,  snbd.  28. 

As  chapter  526  of  the  Laws  of  1879  was  nothing  more  than  an 
amendment  of  the  act  of  1872,  it  would  seem  that  it  became  a  dead 
letter  by  the  repeal  of  the  original  act — Chegaray  v.  Jenkins,  5  N. 
Y.  376,  per  Ruggles,  Ch.  J.,  379  —  unless  a  contrary  intent  was  mani- 
fested by  the  legislature.  That  the  repeal  of  the  original  act  was 
not  intended  to  sweep  away  the  amendment  in  this  instance,  we 
think  is  manifest.  For  after  the  repealing  act  was  passed,  and  at 
the  same  session,  chapter  435,  already  referred  to,  was  enacted,  and 
it  purports  to  be  an  amendment  of  the  act  of  1879.  That  circum- 
stance, and  the  fact  that  chapter  435,  although  passed  shortly  after 
the  Repealing  Act  was  adopted,  was  to  precede  it  as  to  time  of  taking 
effect,  indicates  very  clearly  that  the  legislature  did  not  intend  to 
annul  the  act  of  1879,  by  repealing  the  act  of  which  it  was  an 
amendment;  neither  did  they  intend  to  supersede  it  by  section  1925 
of  the  Code,  which  also  was  passed  previously  to  chapter  435,  but  was 
not  to  go  into  effect  till  some  months  after  that  chapter  took  effect. 
Again,  whether  the  act  of  1879  was  repealed  or  not,  before  chapter 
435  of  the  Laws  of  1880  was  adopted,  the  latter  act  was  intended  to 
have  the  force  of  an  original  and  independent  statute.  That  is 
apparent  from  the  fact  that  it  introduced  new  and  independent  pro- 
visions, and  from  the  further  fact  that  the  legislature  of  1881  recog- 
nized it  as  in  force  by  providing  for  its  repeal,  and  substituting 
another  act  in  its  place.  Laws  1881,  chap.  531.  We  conclude 
then,  that  at  the  time  when  this  action  was  commenced,  chapter 
435  of  the  Laws  of  1880  was  in  force.  Hills  v.  Peekskill  Savings 
Bank,  26  Hun,  164. 

Note  to  section  1925,  from  Theoop's  Cobe. — The  act  revised  in  this  section,  Laws  1872, 
chapter  161,  was  amended  by  Laws  of  1879,  chapter  526,  and  repealed  by  the  General 
Repealing  Act,  Laws  of  1880,  chapter  245.  But  after  the  enactment  of  the  Repealing  Act, 
and  of  this  Code,  the  legislature  enacted  the  Law  of  1880,  chapter  435,  which  amends  the 
repealed  act  of  1872,  as  amended  by  the  act  of  1879.  But  Laws  of  1881,  chapter  531, 
repeals  Laws  of  1880,  chapter  485 ;  and  under  the  ruling  of  the  Court  of  Appeals  in  People 
V.  Montgomery  County  Supervisors^  67  N.  Y.  ]09,  it  would  seem  that  the  acts  of  1872, 
1879  and  1880  are  now  repealed.  How  far  this  section  is  affected  by  the  act  of  1881, 
which  covers  the  same  ground,  is  a  grave  question. 

The  legislative  intent  in  the  passage  of  the  act  of  1872  was  to 
pi-ovide  ample  remedy  and  protection  to  the  tax  payers  against  aU 
wrongful  acts  to  their  prejudice,  of  the  officers  and  agents  of  a  muni- 
cipal corporation,  affecting  not  only  its  property  rights,  but  its  credit, 
and  embraces  within  its  purview  every  process  or  means  by  which 
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the  corporation  can  be  charged  pecuniarily,  or  the  taxable  property 
within  its  limits  burdened.  An  action  is  sustainable  under  the  statute 
by  a  tax  payer  of  a  town  against  commissioners  thereof,  appointed 
under  the  Eailroad  Act,  to  restrain  the  threatened  and  unauthorized 
issuing  of  town  bonds.  An  allegation  by  plaintiffs  that  they  are 
residents  and  tax  payers  liable  to  assessment  and  taxation  within  the 
town  as  such,  and  owners  of  real  and  personal  property  liable  to 
taxation  at  the  time  of  the  occurrences  mentioned  in  the  complaint, 
is  sufficient.  Ayers  v.  Lawrence,  59  IST,  T.  192.  A  tax  payer  has  the 
right  to  bring  an  action  in  equity  under  this  section  to  have  a  tax 
roll  adjudged  illegal  and  void.  In  such  an  action  the  court  has  full 
power  to  inquire,  delwrs  the  record,  as  to  the  validity  of  the  claim 
or  claims  for  which  the  tax  is  assessed.  Sherman  v.  Trustees  of 
Clifton,  27  Hun,  390.  The  act  was  held  not  to  apply  where  the 
statute,  under  which  the  officers  were  acting,  gave  another  remedy. 
Lutes  V.  Briggs,  64  N".  Y.  404.  It  does  not  authorize  an  action  by 
a  tax  payer  against  a  honafide  holder  of  town  bonds,  issued  under  an 
act  of  the  legislature,  in  which  it  is  sought  to  have  the  bonds  so 
issued,  canceled  and  declared  void.  Alvord  v.  Syracuse  Bank,  34 
Hun,  143.  But  it  is  held,  an  equitable  action  is  maintainable  under 
the  statute  to  restrain  the  negotiation  or  payment,  and  compel  the 
cancellation  of  railroad  bonds  illegally  issued.  Metzger  v.  Attica,  etc., 
R.  R.  Co.,  79  N.  Y.  171 ;  Comins  v.  Supervisors,  64  id.  626. 
The  tax  payer  has  only  a  standing  to  prevent  waste  or  injury.  If  the 
action  is  in  reality  for  the  benefit  of  an  indiv'dnal,  it  cannot  be  sus- 
tained. ITuU  V.  My,  2  Abb.  N.  C.  440.  The  act  was  probably  in- 
tended to  change  the  doctrine  of  Roosevelt  v.  Draper,  23  No  Y.  318; 
and  if  the  proceedings  of  the  officers  of  a  municipal  corporation  are 
not  authorized  by  law,  it  would  seem  to  imply  "a  waste  or  injury" 
to  the  funds  or  estate.  Latham  v.  Richards,  12  Hun,  361.  Under 
the  statute  any  tax  payer  may  maintain  an  equitable  action  to  vacate 
the  audit  of  an  illegal  claim  which  a  board  of  audit  had  no  authority 
or  jurisdiction  to  audit,  or  where  the  audit  was  fraudulent  or  collu- 
sive, and  to  restrain  the  collection  of  a  tax  therefor.  Osterhoudt  v. 
Rigney,  98  N.  Y.  222. 

The  rule,  that  the  acts  of  a  board  of  audit  within  its  jurisdiction 
are,  in  the  absence  of  fraud  and  collusion,  final  and  conclusive  and 
cannot  be  questioned  collaterally,  has  not  been  changed  by  statute. 
Id.  It  is  said  in  Abbott's  Annual  Digest,  1885,  page  240,  that  the 
Tax  Payers  Act  was  intended  to  reach  cases  of  official  misconduct 
and  not  to  sustain  an  action  to   enjoin  a  public  work  on  the  ground 
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that  it  is  prosecuted  without  previous  proceedings  to  provide  compen- 
sation. Ottendorfer  v.  Brooklyn  Bridge  Go.  The  act  does  not  unable 
a  tax  payer  of  a  town  to  enjoin  the  board  of  supervisors  from  col- 
lecting moneys  which  have  been  fairly  already  adjudged  to  be  due, 
without  fraud  or  collusion,  upon  the  bonds  of  a  town.  Lee  v.  iS'(- 
pervisors  of  Jefferson,  62  How.  201.  One  showing  no  other  right 
than  as  a  tax  payer  cannot  maintain  an  action  in  equity  against  the 
official  custodian  of  the  proceeds  of  a  tax  to  restrain  their  applica- 
tion to  the  purposes  for  which  the  tax  was  raised.  Kilbourne  v.  ^i. 
John,  59  N.  T.  21.  A  tax  payer  may  bring  an  action  to  restrain 
an  illegal  official  act  on  the  part  of  the  county  treasurer  affecting 
said  town,  irrespective  of  the  consequences  of  such  violation,  the 
statute  assuming  that  any  illegal  official  act  may  be  injurious,  and 
allowing  an  injunction  simply  because  of  the  illegality.  Warrin  v. 
Baldwin,  105  N.  Y.  534.  An  unsuccessful  bidder,  at  a  sale  by  a 
city  of  a  ferry  franchise,  held  entitled  to  bring  an  action  under  the 
statute,  to  set  aside  and  cancel  the  sale  to  another  person  on  the 
ground  that  it  was  irregular  and  conducted  in  violation  of  law. 
Starin  v.  The  Mayor,  42  Hun,  549. 

The  right  to  maintain  an  action  under  this  act  is  not  confined  to 
cases  where,  before  its  passage,  an  equitable  action  could  have  been 
brought  by  the  town  for  the  same  relief.  Osterhoudt  v.  Rigney,  98 
N.  Y.  221.  In  an  action  brought  by  tax  payers  to  vacate,  on  the 
ground  of  irregularity,  or  fraud,  audits  of  town  accounts  made  by 
the  town  board  of  audit,  and  to  restrain  the  levying  of  a  tax  for 
their  payment,  the  persons  in  whose  favor  the  audits  are  made  are 
proper  and  necessary  parties.  The  enumeration  in  said  acts  of  per- 
sons against  whom  actions  under  it  may  be  brought,  does  not  dispense 
with  the  necessity  of  joining  all  other  persons  who  will  be  directly 
affected  by  the  judgment  and  are  necessary  parties  to  a  complete  de- 
termination of  the  controversy.  Osterhoudt  v.  Supervisors  of  Ul- 
ster, 98  K  Y.  239. 

In  the  action  under  chapter  531,  Laws  of  1881,  the  plaintiff  must 
give  a  bond  as  in  such  act  specified ;  such  bond  must  be  in  the  form 
prescribed  by  the  act  and  must  be  under  seal.  A  compliance  with 
sections  620  and  621  of  the  Code  of  Civil  Procedure,  as  to  security, 
does  not  obviate  the  necessity  of  complying  with  this  statute. 
Where  a  motion  is  made  to  dissolve  an  injunction  granted  under  the 
act,  without  the  giving  of  such  a  bond  upon  the  commencement  of 
the  action,  the  court,  at  Special  Term,  has  power  in  a  proper  case  to 
permit  such  bond  to  be  filed  nunc  pro  tunc.     If  the  court  intervene 
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to  enjoin  an  officer  in  what  he  claims  to  be  his  official  duty,  a  plain 
case  should  be  established  by  the  party  asking  sucli  interference. 
It  is  not  sufficient  for  the  plaintiff  in  such  an  action  to  show  that 
the  act  he  seeks  to  enjoin  is  one  of  doubtful  propriety.  Tappen  v. 
Crissey,  64  How.  496. 

Complaint. 
SUPEEME  COUET. 

Teunis  P.  Osterhoudt,  a  resident  and 
tax  payer  of  the  town  of  Kingston, 

agat. 

John  Eigney,  Elias  S.  Cutler,  super- 
visor of  the  town  of  Kingston,  and 
the  Board  of  Supervisors  of  the  County 
of  Ulster. 


The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
the  court  that  he  is  and  has  been  for  many  years  a  resident  and  tax 
payer  in  the  town  of  Kingston,  county  of  Ulster,  and  has  been  and 
is  assessed  for  and  liable  to  pay  taxes  therein;  that  the  defendant 
John  Eigney  was  in  the  year  1877,  and  up  to  the  month  of  March 
last  was,  one  of  the  overseers  of  the  poor  of  the  town  of  Kingston  in 
the  county  of  Ulster;  that  at  the  regular  meeting  of  the  board  of 
town  auditors  of  the  town  of  Kingston,  held  in  the  month  of  ISTovem- 
ber,  1877,  he  presented  and  submitted  his  bill  or  account  up  to  that 
time  as  such  overseer  of  the  poor,  to  the  said  board  of  town  auditors,  for 
audit  and  allowance  at  $2,141.21,  and  for  keeping  tramps  at  $811.25, 
making  together  $2,952.46,  the  said  board  of  town  auditors  being  at 
the  time  duly  convened  and  in  regular  session  for  the  audit  of  accounts 
against  said  town  and  having  lull  jurisdiction  in  the  premises;  that 
the  board  of  town  auditors  examined  and  passed  upon  said  bill  and 
found  many  illegal  charges  and  overcharges  therein,  and  on  account 
thereof  struck  out  and  disallowed  the  sum  of  $556.37  from  his  bill  as 
overseer  of  the  poor,  thus  auditing  and  allowing  said  bill  at  $1,584.84, 
and  for  the  same  reason  struck  out  and  disallowed  from  his  bill  for 
keeping  tramps  the  sum  of  $649,  thus  auditing  and  allowing  the  said 
account  for  keeping  tramps  at  $163.25,  making  the  gross  sum  of 
disallowances  upon  both  bills  the  sum  of  $1,205.37;  that  the  said  de- 
fendant John  Eigney  acquiesced  in  such  audit  and  allowance  and  ac- 
cepted the  same,  and  took  no  proceedings  for  its  review  or  correction; 
that  the  several  amounts  so  audited  were  duly  raised  by  assessment 
and  tax  upon  the  said  town  of  Kingston  and  paid  to  the  said  defend- 
ant John  Eigney  or  his  order,  and  the  said  John  Eigney  executed  a 
receipt  or  receipts  therefor,  acknowledging  his  receipt  thereof  in  full 
of  his  said  accounts  presented  to  said  board  for  audit;  that  the  board 
of  supervisors  of  the  county  of  Ulster,  at  a  regular  meeting  of  the 
said  board,  held  on  the  13th  day  of  December,  1866,  adopted  the  fol- 
lowing resolution:  Resolved,  That  the  board  of  supervisors  of  the 
county  of  Ulster  hereby  declare  their  intention  to  adopt  the  provisions 
of  the  act  entitled  "An  act  in  relation  to  temporary  relief  of  the 
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poor  in  the  county  of  Livingston,  and  such  other  counties  as  may 
adopt  the  proYisions  of  this  act,"  passed  May  14,  1845;  that  there- 
upon, by  virtue  of  the  provisions  of  the  act,  chapter  345  of  the  Laws 
of  1846,  entitled  "  An  act  in  relation  to  the  temporary  relief  of  the 
poor,"  all  the  provisions  of  the  act  aforesaid,  in  relation  to  the  tem- 
porary relief  of  the  poor  in  the  county  of  Livingston,  were  extended 
and  applied  to  the  county  of  Ulster;  that  under  and  by  virtue  of  sec- 
tion 3  of  said  act  the  overseers  of  the  poor  are  required  to  keep  a 
book  to  be  procured  at  the  expense  of  the  town,  in  which  among  other 
things  they  shall  enter  a  statement  of  all  moneys  received  by  them, 
■when  and  from  whom,  and  on  what  account  received,  and  of  all  moneys 
paid  out  by  them,  when  and  to  whom  paid  and  on  what  authority.  And 
by  section  4  the  overseers  of  the  poor  are  required,  on  the  Thursday  next 
preceding  the  annual  meeting  of  the  board  of  supervisors,  t()  lay  the  said 
book  before  the  board  of  town  auditors,  together  with  a  Just  and  true 
account  of  all  moneys  received  and  expended  by  them  for  the  use  of 
the  poor  since  the  last  preceding  meeting  of  the  board  of  town  audit- 
ors. The  board  of  town  auditors  are  in  and  by  said  section  required  to 
compare  said  account  with  the  entries  in  the  poor  book  aforesaid  and 
examine  the  vouchers  in  support  thereof,  and  audit  and  settle  the  same; 
that  the  said  John  Eigney,  at  a  late  meeting  of  the  board  of  town 
auditors,  convened  and  held  November  7,  1878,  for  the  auditing  of  the 
town  accounts,  pursuant  to  law,  presented  to  the  said  board  of  town 
auditors  of  the  town  of  Kingston  his  bill  or  account  as  overseer  of 
the  poor  of  the  town  of  Kingston,  for  moneys  expended  and  keeping 
tramps,  the  sum  of  $4,325.75  ;  that  in  said  bill  or  account  was  included 
a  charge  of  $1,100,  or  thereabouts,  for  the  amount  rejected  and  disal- 
lowed by  the  board  of  town  auditors  in  1877,  as  hereinbefore  stated  ; 
that  he  produced  no  poor  book  as  required  by  the  aforesaid  act,  and 
the  said  board  of  town  auditors  did  not  compare  said  account  with  the 
entries  in  any  such  book,  nor  as  the  plaintiff  is  informed  and  believes, 
with  vouchers  in  support  thereof,  or  examined  any  such  vouchers,  and 
that  the  said  board  then,  as  this  plaintiff  alleges,  illegally,  improperly, 
and  improvidently,  audited  and  allowed  said  account  at  the  sum  of 
$3,725.75  ;  this  plaintiff  alleges  and  insists  that  such  audit  and  allow- 
ance was  without  authority  of  law,  and  illegal ;  that  the  board  of  town 
audit  have  no  authority  to  supervise  or  review  the  action  of  any  pre- 
vious board  of  town  auditors  in  regard  to  the  allowance  or  rejection  of 
any  claim  or  account,  or  any  of  the  items  thereof,  nor  are  they  author- 
ized to  audit  or  allow  any  account  for  disbursements  by  any  overseer 
of  the  poor,  without  the  production  of  the  poor  book,  as  required  by 
the  statute  aforesaid,  and  its  comparison  with  said  account,  and  the 
production  and  examination  of  proper  vouchers  for  all  expenditures 
charged  in  said  account ;  and  this  plaintiff  alleges  on  information  and 
belief,  that  many  of  the  items  in  said  bill  for  disbursements  were 
unsupported  by  any  vouchers,  and  that  the  allowance  of  the  said  bill 
to  the  said  defendant  John  Rigney,  at  the  amount  aforesaid,  was 
without  authority  of  law  ;  that  the  board  of  town  auditors  have,  as 
this  plaintiff  is  informed  and  believes,  prepared  this  certificate  as 
required  by  law,  and  have  therein  included  the  allowance  so  made  to 
the  defendant  John  Eigney,  as  aforesaid,  and  unless  prevented  by  the 
injunction  order  of  this  court,  the  said  defendants,  the  board  of  super- 
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visors  of  Ulster  county,  will  cause  the  same  to  be  levied  and  assessed 
xipon  the  said  town  of  Kingston,  whereby  the  tax  payers  of  the  said 
town  of  Kingston  will  be  greatly  wronged  and  defrauded. 

Wherefore,  the  plaintiH  demands  the  judgment  of  this  court  that 
the  said  allowance  to  the  said  John  Rigney  of  13,725.25  is  without 
authority  of  law,  and  void,  and  that  the  same  cannot  be  legally  levied 
and  assessed  upon  the  town  of  Kingston,  and  that  the  defendants,  the 
board  of  supervisors  of  the  county  of  Ulster,  be  enjoined  and  restrained 
from  causing  to  be  levied  and  raised  upon  the  town  of  Kingston  the 
aforesaid  sum  so  certified  to  the  said  John  Eigney,  and  that  the  said 
defendant  Elias  S.  Cutler,  supervisor  of  the  town  of  Kingston,  be 
enjoined  and  restrained  from  paying  for,  or  on  account  of  said  town, 
the  sum  so  audited  to  the  said  John  Eigney,  as  overseer  of  the  poor, 
as  aforesaid  ;  and  that  the  plaintiff  have  such  further  or  other  relief, 
or  judgment  as  may  be  meet  and  proper,  with  costs  of  this  action. 

M.  Schoonmaeer, 

Attorney. 
Injunction  Order. 
(.Title.)  '  {Caption.) 

On  reading  and  filing  the  affidavit  of  Marius  Schoonmaker  and  the 
complaint  in  this  action  duly  verified,  and  due  proof  of  the  service  of 
the  summons  and  complaint  therein  on  each  of  the  defendants  per- 
sonally, and  that  no  answer  or  notice  of  appearance  has  been  put  in 
or  served  by  either  of  the  defendants  to  this  action,  and  it  appearing 
by  the  complaint  as  grounds  for  the  injunction  herein  contained,  that 
the  board  of  supervisors  of  the  town  of  Kingston  had  no  authority  to 
make  the  allowance  to  the  defendant  Eigney  alleged  and  complained 
of  in  said  complaint,  and  that  said  allowance  is  illegal,  fraudulent 
and  void:  Now,  on  motion  of  M.  Schoonmaker  of  counsel  for  the 
plaintiff,  it  is  hereby  ordered  that  the  board  of  supervisors  of  the 
county  of  Ulster,  its  attorneys,  clerks,  agents  and  assistants,  and 
each  and  every  of  them,  be  and  they  hereby  are  absolutely  enjoined , 
and  restrained  from  levying  or  raising,  or  causing  to  be  levied  or 
raised  upon  the  town  of  Kingston,  and  the  defendant  Elias  8.  Cutler, 
supervisor  of  said  town,  is  in  like  manner  enjoined  and  restrained 
from  paying  for  or  on  account  of  said  town  the  sum  of  $3,725.75,  or 
about  that  amount  specified  in  the  certificate  of  the  said  board  of 
town  auditors,  as  allowed  to  the  said  defendant  Eigney,  for  or  on 
account  as  overseer  of  the  poor  of  said  town,  or  any  part  thereof, 
until  the  further  order  of  this  court.  And,  it  appearing  by  said  affi- 
davit, that  by  reason  of  the  proximity  of  the  final  adjournment  of  the 
said  board  of  supervisors,  the  judgment  or  relief  sought  in  this  action 
will  or  may  be  ineffectual,  unless  this  injunction  is  now  granted  and 
continued  in  force,  and  that  it  is  for  the  interest  of  all  the  parties 
that  argument  should  be  had  within  less  than  eight  days,  in  case  the 
defendants  desire  or  intend  to  move  for  a  dissolution  of  this  injunc- 
tion, it  is  ordered,  that  the  defendants  and  each  of  them  be  at 
liberty  to  show  cause,  if  any  they  have,  at  a  Special  Term  of  this 
court,  to  be  held  at  the  court-house  in  the  city  of  Kingston,  on  the 
2d  day  of  December  next,  at  the  opening  of  the  court  on  that  day, 
or  at  such  other  time  or  place,  as  the  court  or  judge  holding  the  same 
may  then  appoint,  why  this  injunction  should  be  dissolved.     And  it  is 
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further  ordered,  that  service  of  this  order  and  of  the  said  affidavit, 
and  proof  of  service  on  the  defendant  on  or  before  the  bOth  day  of 
November  instant  shall  be  sufficient,  the  summons  and  complaint 
having  been  heretofore  served. 

§  1936.  An  action  or  special  proceeding  may  be  maintained,  by  tlie  trustee  or 
trustees  of  a  school  district;  the  commissioner  or  commissioners  of  highways  of 
a  town;  the  overseer  or  overseers  of  the  poor  of  a  town,  village  or  city;  the  su- 
pervisor of  a  town;  the  county  superintendent  or  superintendents  of  the  poor;  or 
the  supervisors  of  a  county,  upon  a  contract  lawfully  made  with  those  officers  or 
their  predecessors,  in  their  official  capacity;  to  enforce  a  liability  created,  or  a 
duty  enjoined,  by  law,  upon  those  officers,  or  the  body  represented  by  them;  to 
recover  a  penalty  or  a  forfeiture,  given  to  those  officers,  or  the  body  represented 
by  them;  or  to  recover  damages  for  an  injury  to  the  property  or  rights  of  those 
officers,  or  the  body  represented  by  them;  although  the  cause  of  action  accrued 
before  the  commencement  of  their  term  of  office. 

§  1927.  An  action  or  special  proceeding  may  be  maintained,  against  any  of  the 
officers  specified  in  the  last  section,  upon  any  cause  of  action,  which  accrues 
against  them,  or  has  accrued  against  their  predecessors,  or  upon  a  contract  made 
by  their  predecessors  in  their  official  capacity  and  within  the  scope  of  their  au- 
thority. 

Supervisors  of  a  town  are  authorized  to  sue  to  enforce  any  lia- 
bility to  the  body  which  they  represent.  Town  of  Lewis  v.  Mar- 
shaii,  56  ]Sr.  Y.  663;  Town  of  Guilford  v.  Cooley,  58  id.  116; 
Hathaway  v.  Town  of  Cincinnatus,  62  id.  434 ;  Hardenhurgh  v. 
Van  Keuren,  16  Hun,  17;  Gleason  v.  Youmans,  13  Week.  Dig. 
25;  Griggs  v.  Griggs,  56  N.  Y.  504;  Town  of  Chautauqua  y. 
Mirdsall,  3  Week.  Dig.  123 ;  Sutherland  v.  Garr,  85  N.  Y.  105. 
See,  however,  for  certain  cases,  where  it  was  held  supervisor  cannot 
bring  action,  Town  of  Duanesburgh  v.  Jenkins,  46  Barb.  297; 
Bobbins  v.  Woolcott,  66  id.  63 ;  Hagadorn  v.  Raux,  72  IST.  Y.  583. 
It  is  not  necessary  for  the  continuance  of  the  action  that  the  succes- 
Bor  of  the  original  party  should  be  substituted.  Griggs  v.  Griggs, 
56  N.  Y.  504.  An  action  against  persons  who,  by  their  wrongful 
and  fraudulent  conduct,  have  created  a  debt  which  a  town  will'be 
obliged  to  pay,  is  properly  brought  by  a  supervisor  of  the  town  in 
its  behalf.  Mitchell  v.  Strough,  35  Hun,  83.  An  action  on  behalf 
of  a  town  to  recover  taxes  improperly  withheld  from  it,  is  properly 
brought  in  the  name  of  the  supervisor.  Bridges  v.  Supervisors  of 
Sullivan,  92  I^.  Y.  570.  Commissioners  of  highways  cannot  main- 
tain an  action  to  enjoin  the  construction  of  a  permanent  obstruction 
to  a  highway.  GoyTcendall  v.  Durhee,  13  Hun,  260.  A  commis- 
sioner of  highways  can  maintain  an  action  against  his  predecessors 
in  office  to  recover  moneys  received  by  the  latter  as  commissioner 
and  remaining  unexpended  in  his  hands  at  the  expiration  of  his  offi- 
91 
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cial  term.  Victory  v.  Blood,  25  liun,  515.  The  supervisor  and 
commissioner  of  highways  cannot  maintain  a  suit,  in  their  joint 
names  as  such  officers,  on  a  contract  made  by  them  for  the  town. 
Palmer  v.  Fort  Plain,  etc.,  Co.,  11  N.  Y.  376.  Eoad  commission- 
ers of  different  towns  cannot  unite  in  an  action  for  an  encroachment 
on  a  road  dividing  the  two  towns.  Bradley  v.  Blair,  17  Barb.  480. 
A  county  may  sue  to  recover  its  moneys  wrongfully  paid  out. 
Supervisors  of  Richmond  v.  Ellis,  59  N.  T.  620.  An  action 
against  the  sureties  on  the  official  bond  of  a  county  treasurer,  charged 
with  misapplying  funds  belonging  to  an  infant,  and  realized  from  a 
sale  of  real  estate,  taking  place  imder  a  judgment  in  partition,  is 
properly  brought  in  the  name  of  the  board  of  supervisors,  and  the 
recovery  inures  to  the  person  for  whose  benefit  it  is  prosecuted. 
Supervisors  of  Tompkins  v.  Bristol,  99  N.  Y.  316.  School  districts 
being  quasi  corporations,  contracts  made  by  their  trustees  may  be 
enforced  against  their  successors.  Wait  v.  Bay,  67  N.  Y.  36.  A 
judgment  against  the  commissioners  of  highways  of  a  town,  not 
being  a  judgment  against  the  town,  the  board  of  supervisors  of  the 
county  cannot  be  compelled,  by  mandamus,  to  levy  the  amount  of 
the  judgment  upon  the  town.  People,  ex  rel.  Everett,  v.  Supervis- 
ors of  Ulster,  29  Hun,  185  ;  affirmed,  93  N.  Y.  397 ;  citing  People, 
ex  rel.  Van  Keuren,  v.  Auditors  of  Esopus,  7i  id.  311. 

§  1938 .  The  last  two  sections  do  not  apply  to  a  case,  where  it  is  specially  pre- 
scribed by  law,  that  an  action  may  be  maintained,  by  or  against  the  body,  repre- 
sented by  an  officer  designated  in  those  sections;  but  in  such  a  case,  the  prosecu- 
tion or  defense  of  the  action,  as  the  case  may  be,  must  be  conducted  by  the  per- 
sons then  in  office,  who  represent  that  body. 

§  1939.  In  an  action  or  special  proceeding,  brought  pursuant  to  section  one 
thousand  nine  hundred  and  twenty-six  or  section  one  thousand  nine  hundred  and 
twenty-seven  of  this  act,  the  officer,  by  or  against  whom  it  is  brought,  must  be 
described  in  the  summons,  or  other  process  by  which  it  is  commenced,  and  in  the 
subsequent  proceedings  therein,  by  his  individual  name,  with  the  addition  of  his 
official  title.  An  objection,  growing  out  of  an  omission  to  join  any  officer,  who 
ought  to  be  joined  with  the  others,  must  be  taken  by  the  answer,  or,  in  a  special 
proceeding,  before  the  close  of  the  case,  on  the  part  of  the  defendant;  otherwise 
it  is  waived. 

The  officers  should  sue  in  their  own  names  as  such  officers,  with 
their  official  title  added.  Horton  v.  Parsons,  37  Hun,  42 ;  Super- 
visor of  Oalway  v.  Stinson,  4  Hill,  136  ;  Agent  of  State  Prison  v. 
BiJcerman,  1  Den.  274 ;  Paige  v.  Easaokerly,  36  Barb.  392 ;  Gould 
V.  Glass,  19  id.  179 ;  Commissioners  v.  Pech,  5  Hill,  215 ;  Trustees 
V.  Acher,  26  How.  263;  Victory  v.  Blood,  25  Hun,  515.  Where 
the  complaint  was  entitled  merely  by  the  name  and  description  of 
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supervisor,  but  alleged  that  the  plaintiff,  "as  supervisor,"  etc.,  and 
the  defendant  demurred,  the  demurrer  was  overruled.  Smith  v. 
Levinus,  8  N.  Y.  472.  So,  where  it  was  alleged,  the  "  plaintiffs  com- 
missioners of  highways  complain,"  held  good.  Fowler  v.  Wester- 
velt,  40  Barb.  374.  An  allegation  that  plaintiff  is  supervisor,  and  as 
such  he  avers  the  money  sued  for  belongs  to  the  town,  shows  a  suit 
in  his  official  capacity.  Origgs  v.  Griggs,  66  Barb.  287 ;  affirmed, 
56  N.  Y.  504.  But  a  mere  addition,  in  the  title,  of  the  words 
descriptive  of  the  office  does  not  prevent  the  office  from  being 
a  private  and  personal  one.  Bonesteel  v.  Qarlinghouse,  60  Earb. 
338.  The" complaint  must  contain  averments  showing  that  plaintiffs 
sue  officially  as  well  as  describe  them  as  such  officer  in  the  title. 
Gould  V.  Glass,  19  Barb.  179.  An  action  against  persons  named, 
adding  trustees  of  school  district,  held  a  personal  action,  there  being 
no  averment  that  the  defendants  were  trustees,  nor  that  the  plaintiff 
claimed  to  recover  against  them  as  such,  and  an  application  to  amend 
the  complaint  was  denied.  Shuler  v.  Meyers,  5  Lans.  170.  A  suit 
against  the  county  should  be  against  the  board  of  supervisors,  and 
not  against  the  individual  members  of  the  board.  Wild  v.  Super- 
visors, 9  How.  315 ;  Hill  v.  Supervisors,  12  N.  Y.  52.  A  public 
officer  need  not  plead  the  facts  showing  his  right  to  the  office. 
Kelly  v.  Breusing,  33  Barb.  123. 

§  1930.  In  sucli  an  action  or  special  proceeding,  tlie  court  must,  in  a  proper  case, 
substitute  a  successor  in  office,  in  place  of  a  person  made  a  party  in  his  official  ca- 
pacity, who  has  died  or  ceased  to  hold  office;  but  such  a  successor  shall  not  be 
substituted  as  a  defendant,  without  his  consent,  unless  at  least  fourteen  days'  no- 
tice of  the  application  for  the  substitution,  has  been  personally  served  upon  him. 

Until  substitution  is  made,  the  action  may  proceed  in  the  names 
of  the  original  parties.  Board  of  Excise  v.  Garlinghouse,  45  N, 
Y.  249  ;  Manchester  Y.  Herington.,  10  id.  164;  Colegrove  v.  Breed, 
2  Den.  125.  See,  contra,  Barker  v.  Norton,  3  Hill,  474.  Where, 
after  an  action  has  been  brought  by  a  supervisor  of  a  town,  under 
section  1926,  his  term  of  office  expires,  it  is  only  in  "  a  proper  case  " 
that  the  court  will,  upon  the  application  of  his  successor,  substitute 
him  in  place  of  the  original  plaintiff.  Where  it  appears  from  the 
relation  existing  between  the  defendant  and  the  new  supervisor  and 
the  attitude  of  the  latter  to  the  subject-matter  of  the  litigation,  that 
the  application  is  made  in  the  interest  of  the  defendant  rather  tlian 
of  the  town,  it  should  be  denied.  The  order  of  the  Special  Term 
directing  such  substitution  to  be  made  is  reviewable  upon  appeal  by 
the  General  Term.     Farnham  v.  Benedict,  29  Hun,  44.     In  an  ac- 
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tion  brought  by  or  against  a  commissioner  of  highways  as  such,  his 
opponent,  if  successful,  is  entitled  to  a  personal  judgment  against 
him  under  section  1930,  and  therefore  his  successor  in  office  cannot 
be  substituted  in  his  place  as  a  party  to  such  action,  and  that  although 
the  successor  consents  to  be  substituted.  Eitcliman  v.  Baxter,  5 
Civ.  Pro.  K.  226. 

§  1931.  An  execution  cannot  be  issued  upon  a  judgment  for  a  sum  of  money, 
rendered  against  an  officer  in  an  action  or  special  proceeding,  brought  by  or 
against  him,  in  his  official  capacity,  pursuant  to  this  article;  except  where  it  is 
rendered  against  the  trustee  or  trustees  of  a  school  district,  or  the  commissioner 
or  commissioners  of  highways  of  a  town.  In  either  of  those  cases,  an  execution 
may  be  issued  against  and  collected  out  of  the  property  of  the  officer,  and  the  sum 
collected  must  be  allowed  to  him,  in  the  settlement  of  his  official  accounts, 
except  as  otherwise  specially  prescribed  by  law. 

The  method  by  which  a  judgment  against  commissioners  of  high- 
ways may  be  enforced  is  prescribed  by  statute,  and  excludes  the  idea 
that  it  may  be  enforced  against  the  town,  as  it  is  expressly  authorized 
to  be  collected  from  the  property  of  the  individual  commissioners, 
and  in  no  other  way.  This  section  is  substantially  a  re-enactment  of 
the  Revised  Statutes.  People,  ex  rel.  Everett,  v.  Supervisors  of 
Ulster,  93  N.  Y.  403.  The  provision  making  a  judgment  against 
a  town  officer  a  town  charge,  includes  only  actions  against  a  town 
officer  where  an  act  complained  of  was  done  by  him  in  his  official 
capacity ;  it  does  not  include  a  case  where  a  judgment  is  obtained 
against  him  for  damages  resulting  from  a  neglect  on  his  part.  Peo- 
ple, ex  rel.  Loomis,  v.  Auditors,  75  N.  Y.  316  ;  People,  ex  rel.  Van, 
Keuren,  v.  Auditors,  74  id.  310. 


CHAPTER   XXXII 

ACTIONS  AND  RIGHTS  OF  ACTION  AGAINST  AND  BETWEEN  JOINT 

DEBTORS. 

§  1933.  In  an  action,  wherein  the  complaint  demands  judgment  for  a  sum  of 
money  against  two  or  more  defendants,  alleged  to  be  jointly  indebted  upon  con- 
tract, if  the  summons  is  served  upon  one  or  more,  but  not  upon  all  of  the  defend- 
ants, the  plaintifE  may  proceed  against  the  defendant  or  defendants,  upon  whom 
it  is  served,  unless  the  court  otherwise  directs;  and,  if  he  recovers  final  judgment, 
it  may  be  taken  against  all  the  defendants  thus  jointly  indebted. 

§  1933.  Such  a  judgment  is  conclusive  evidence  of  the  liability  of  each  defend- 
ant, upon  whom  the  summons  was  personally  served,  or  who  appeared  in  the 
action.     Where  it  is  taken  against  a  defendant,  upon  whom  the  summons  was 
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served  by  publication,  or  witliout  the  State,  pursuant  to  an  order  for  that  purpose, 
it  has  the  effect,  as  against  that  defendant,  specified  in  section  four  hundred  and 
forty-five  of  this  act.  As  against  such  a  defendant,  who  is  allowed  to  defend 
after  judgment,  or  as  against  a  defendant  not  summoned,  it  is  evidence  only  of 
the  extent  of  the  plaintiff's  demand,  after  the  liability  of  that  defendant  has  been 
established,  by  other  evidence. 

There  is  no  statutory  authority  allowing  one  joint  debtor  or  part- 
ner to  make  an  oiier  in  behalf  of  his  joint  debtor  or  copartner.  This 
section,  allowing  judgments  to  be  entered  in  form  against  both  joint 
debtors  when  only  one  is  served,  does  not  relate  to  judgments 
entered  upon  offers.  Garrison  v.  Garrison,  67  How.  271.  A  joint 
judgment  against  joint  debtors  cannot  be  entered  on  an  oifer,  and 
the  action  is  not  capable  of  severance,  so  that  a  separate  judgment 
can  be  taken  against  a  defendant  who  makes  the  offer.  Bannerman 
V.  QuacTcenhush,  7  Civ.  Pro.  E..  428 ;  affirmed,  9  id.  108.  See, 
contra,  Emery  v.  Emery,  9  How.  130  ;  Pardee  v.  Haynes,  10  Wend. 
630 ;  see,  also,  the  provisions  of  §  127S. 

If  the  defendant  served  establishes  a  personal  defense,  such  as 
infancy,  no  judgment  can  be  entered  against  those  not  served.  Leg- 
gett  V.  Boyd,  6  Wend.  500.  But  where  one  defendant  in  an  action 
upon  a  joint  contract,  where  all  are  served,  sets  up  an  equitable 
defense  peculiar  to  him,  the  court  may  give  judgment  for  plaintiff 
against  the  other  defendants  and  for  one  defendant  against  the  plain- 
tiff. Barker  v.  Cooks,  50  N.  Y.  689.  There  may  be  a  separate 
judgment  against  those  found  liable,  and  a  nonsuit  as  to  the  others. 
Eielden  v.  Lahens,  6  Abb.  (N.  S.)  341 ;  Stimson  v.  YanPelt,  ^% 
Barb.  151 ;  Clegg  v.  Cramer,  32  Hun,  163 ;  Barth  v.  Amberg,  9 
State  Eep.  522. 

Where  the  summons  is  served  on  only  one  of  two  joint  debtors, 
judgment  may  be  taken  against  both.  Stannard  v.  Mattice,  7  How. 
4 ;  Lahey  v.  Kingon,  13  Abb.  192 ;  Northern  Banh  v.  Wright,  5  Robt. 
604.  It  is  irregular  to  enter  it  against  only  one.  Nelson  v.  Bost- 
wick,  5  Hill,  37;  Niles  v.  Battershall,  18  Abb.  161.  Where,  in 
an  action  against  three  partners,  summons  was  served  on  two, 
judgment  entered  against  two  by  default,  and  execution  issued 
against  the  joint  property  of  all,  and  returned  unsatisfied,  it  was 
held  that  an  order  was  proper  correcting  the  judgment  nunc  pro 
tunc,  so  as  to  make  it  against  all.  Produce  Banh  v.  Morton,  67 
N.  T.  199.  In  Judd  v.  Linseed  Oil  Co.,  76  id.  543,  it  was  held 
that  where,  in  an  action  against  partners  upon  a  partnership  obliga- 
tion, judgments  were  entered  against  each  of  the  defendants,  instead 
of  a  joint  judgment  against  all,  this  was  an  irregularity  merely,  and 
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the  judgment  would  not  be  set  aside  unless  motion  was  made 
witbin  the  year.  It  is  regular  to  take  judgment  against  all  defend- 
ants jointly  Uable  as  partners,  although  two  have  compromised  their 
liability.     Saxton  v.  Dodge,  46  How.  467. 

Under  the  old  Code,  §  136,  it  was  held  that  where  one  joint 
debtor  has  been  personally  served,  and  the  other  has  been  served  by 
substituted  service,  plaintiff  cannot  enter  judgment  until  the  time  to 
answer  of  the  defendant,  upon  whom  substituted  service  is  made,  has 
expired,  and  must  then  enter  judgment  against  both.  Orr  v.  Mc- 
£wen,  16  Hun,  625. 

A  creditor,  seeking  in  a  court  of  equity  to  maintain  his  right  to  en- 
force securities  given  to  him,  does  not  have  his  equitable  rights  cut  off 
by  taking  a  judgment  by  confession  against  one  of  the  joint  debtors. 
liemington  Paper  Co.  v,  O' Dougherty,  36  Hun,  79.  Where  the 
service  was  on  one  defendant  only  who  made  default,  and  judgment 
was  entered  in  form  against  all,  the  court  subsequently,  upon  the 
application  of  the  one  not  served,  permitted  him  to  come  in  and  de. 
fend.  Ford  v.  Whiibridge,  9  Abb.  416.  In  an  action  against  three 
persons  as  partners,  one  not  being  served  with  the  summons  or  ap- 
pearing, plaintiff  is  entitled  to  judgment  against  the  other  two,  upon 
evidence  that  they  alone  constituted  the  partnership.  Prxiyn  v.  Black, 
21  ]Sr.  Y.  300.  In  such  a  case,  toentitleplaintiff  to  a  judgment  against 
a  defendant  not  served,  it  must  be  shown  he  was  a  partner.  Orandall 
V.  Beach,  7  How.  271.  Where  a  number  of  defendants  are  sued 
upon  a  joint  liability,  and  some  defend  while  one  fails  to  answer, 
judgment  cannot  be  taken  until  the  defense  is  disposed  of.  Gatlin 
V.  Latson,  4  Abb.  248.  The  courts  will  not  allow  the  provisions  of 
the  Code,  as  to  service  upon  joint  debtors,  to  be  made  the  means  of 
obtaining  a  judgment  against  a  firm  through  the  collusion  of  a  part- 
ner with  the  plaintiff.  A  judgment  so  entered  wiUbe  promptly  set 
aside.  Ever  son  v.  Gehrman,  1  Abb.  167 ;  Griswold  v.  Grisioold, 
14  How.  446  ;  Bridenbecher  v.  Mason,  16  id.  203. 

Upon  the  death  of  one  of  several  defendants,  in  an  action  upon  a 
joint  liability,  the  suit  should  be  continued  against  the  surviving  de- 
fendants. The  death  of  one  of  several  partners  jointly  liable  does 
not  abate  the  action,  and  it  must  be  continued  against  the  survivors 
alone,  as  it  is  not  generally  proper  in  an  action  at  law  to  join  the 
legal  representatives  of  a  deceased  joint  debtor  as  defendants  with 
the  surviving  debtors.  Yoorhis  v.  Childs'  Executor,  17  N.  Y.  354 ; 
Fine  v.  liighter,  3  Abb.  (N.  S.)  385  ;  Richter  v.  Poppenhausen, 
42  N.  Y.  373.     See  Masten  v.  Blackwell,  8  Hun,  313,  and  Organ 
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V.  Wall,  19  id.  184.  A  judgment  rendered  against  all  joint  debtors 
upon  service  on  one  or  more  is  not,  as  against  those  not  served,  even 
prima  facie  evidence  of  indebtedness,  whicii  must  be  rebutted.  It 
has  no  effect  upon  him  beyond  allowing  execution  to  be  collected  of 
the  personal  property,  which  he  owns  as  partner  with  the  other  de- 
fendants, nor  does  it  affect  the  extent  of  his  liability  further  than 
that  in  the  new  action  plaintiff  may  recover  less,  but  cannot  re- 
cover more  than  the  judgment.  Oakley  v.  Aspinwall,  4  N.  Y.  514. 
A  joint  debtor  can  make  the  same  defense  in  an  action  to  charge 
him  with  the  amount  remaining  unpaid  on  a  judgment  against  his 
firm  on  service  on  his  copartners  alone,  that  he  could  have  made  in 
the  original  action,  if  the  summons  had  been  served  upon  him 
therein.     Richardson  v.  Case,  3  Civ.  Pro.  K.  295. 

§  1934.  An  execution  upon  such  a  judgment  must  be  issued,  in  form,  against 
all  tlie  defendants;  but  the  attorney  for  the  judgment  creditor  must  indorse  there- 
upon a  direction  to  the  sheriff,  containing  the  name  of  each  defendant,  who  was 
not  summoned,  and  restricting  the  enforcement  of  the  execution,  as  prescribed  in 
the  next  section. 

§  1935.  An  execution  against  the  person,  issued  upon  such  a  judgment,  shall 
not  be  enforced  against  the  person  of  a  defendant,  whose  name  is  so  indorsed 
thereupon.  An  execution  against  property,  issued  upon  such  a  judgment,  shall 
not  be  levied  upon  the  sole  property  of  such  a  defendant;  but  it  may  be  collected 
out  of  personal  property,  owned  by  him,  jointly  with  the  other  defendants,  who 
were  summoned,  or  with  any  of  them;  and  out  of  the  real  and  personal  property 
of  the  latter,  or  of  any  of  them. 

§  1936.  Where  a.  judgment  has  been  taken,  as  prescribed  in  section  one  thou- 
sand nine  hundred  and  thirty -two  of  this  act,  the  clerk,  with  whom  the  j  udg- 
ment-roll  is  filed,  must  write  upon  the  docket,  opposite  or  under  the  name  of  each 
defendant,  upon  whom  the  summons  was  not  served,  the  words,  "  not  summoned;  " 
and  a  like  entry  must  be  made  by  each  county  clerk,  with  whom  the  j  udgment  is 
afterward  docketed.  The  judgment  does  not,  by  virtue  of  its  being  docketed, 
bind  any  real  property,  or  chattel  real,  owned  by  such  a  defendant.  But  this  sec- 
tion does  not  affect  the  plaintiff's  right  of  action,  to  charge  the  judgment  upon 
any  real  property. 

§  1937.  After  the  recovery  of  a  judgment  against  joint  debtors,  as  prescribed 
in  section  one  thousand  nine  hundred  and  thirty-two  of  this  act,  an  action  may  be 
maintained  by  the  j  udgment  creditor,  against  one  or  more  of  the  defendants,  who 
were  not  summoned  in  the  original  action,  to  procure  a  judgment,  charging  his 
or  their  property  with  the  sum  remaining  unpaid  upon  the  original  judgment. 

Where,  pursuant  to  section  1932,  a  plaintiff  has  obtained  judg- 
ment against  joint  'debtors,  one  of  whom  has  not  been  served  with 
the  summons,  an  action  brought  pursuant  to  this  section  against 
such  defendant  is  not  barred,  so  long  as  the  judgment  remains  in 
force.  Long  v.  Stafford,  3  State  Eep.  87 ;  Maples  v.  Macker,  22 
Hun,  228.     A  transfer  of  ownership  of  the  judgment  is  no  defense 
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to  a  proceeding  under  this  section.  The  assignee  may  be  brought  in 
by  motion  as  plaintiff  or  he  may  continue  the  action  in  the  name  of 
the  original  plaintiff.  Merchants'  Banh  v.  Waizfelder,  14  Hun, 
47.  The  remedy  afforded  by  section  375  of  the  old  Code,  for  which 
this  is  a  substitute,  was  held  to  be  cumulative  and  not  to  take  away 
any  other  remedy;  Lane  v.  Salter,  51  N.  Y.  1.  See,  also.  Dean 
V.  JEldridge,  29  How.  218 ;  Prince  v.  Cujas,  7  Robt.  76 ;  and  it 
was  held  not  to  apply  to  a  judgment  of  a  justice's  court.  Ticknor  v. 
Kennedy,  4  Abb.  (N.  S.)  417.  The  remedy  applies  to  a  case  where 
there  is  a  joint  agreement  of  two  to  deliver  up  securities,  and  a 
wrongful  conversion  and  judgment  recovered.  Austin  v.  Handon, 
44  !N.  Y.  63.  An  action  on  a  judgment  against  tlie  defendants 
therein,  entered  in  form  against  them  jointly,  is  presumptively  an 
action  against  joint  debtors.  Stahl  v.  Stahl,  2  Lans.  60.  The  rem- 
edy only  exists  where  one  of  several  persons  jointly  indebted  upon, 
contract  has  been  named  in  the  original  summons  and  complaint, 
but  has  not  been  served.  An  additional  defendant  cannot  be 
brought  in  under  this  section.  Freeman  v.  Barrowcliffe,  43  Super. 
Ct.  313.  Where  the  same  judgment  is  entered  against  two  or  more 
parties,  they  are,  with  reference  to  such  judgment,  joint  debtors. 
Barnes  v.  Smith,  16  Abb.  420.  Where  plaintiff  recovers  judgment 
on  contract  against  three  out  of  four  joint  debtors,  the  action  being 
against  all  four,  but  the  summons  served  only  on  the  three  against 
whom  the  recovery  was  had,  he  may  proceed  against  the  defendant 
not  served.     Harper  v.  Bangs,  18  How.  457. 

A  summons  in  an  action  against  two  joint  debtors  was  served 
upon  one  of  them  only,  and  after  a  verdict  rendered  against  him  the 
entry  of  judgment  was  stayed  on  appeal ;  the  defendant  died,  and 
the  court'  on  notice  made  an  order  vacating  the  stay  so  as  to  permit 
plaintiff  to  enter  a  judgment  nunc  pro  tunc,  of  the  date  of  the  ver- 
dict, which  was  done  and  a  memorandum  of  defendant's  death  en- 
tered thereon.  In  a  subsequent  action  to  charge  the  defendant  who 
had  not  been  served  with  the  judgment,  held,  that  such  entry  of 
judgment  was  authorized,  as  the  parties  were  both  principal  debt- 
ors ;  that  the  death  of  one  of  them  did  not  discharge  their  joint  lia- 
bility atid  the  separate  liability  of  the  estate  of  the  deceased.  In 
such  case  the  judgment  in  the  original  action  is  evidence  against  the 
defendant  sought  to  be  charged,  to  the  extent  of  plaintiff''8  demand, 
and  all  plaintiff  is  bound  to  do  is  to  establish  the  joint  liability  of  the 
defendant  with  the  party  originally  served.  Long  v.  Stafford,  103 
N.  Y.  274.     Where  one  of  two  or  more  makers  of  a  promissory 
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note  is  an  aecoinraodation  maker,  the  effect  of  the  judo;ment  on  a  note 
recovered  against  him  alone  is  to  sever  the  joint  liability  of  the 
makers  and  to  render  him  alone  liable  thereupon.  Nor  does  his 
death  relieve  his  liability.  So  held  where  the  cause  of  action  arose 
before  the  Code  of  Civil  Procedure.  Smith  v.  Oshorne,  31  Hun,  390. 
An  action  may  be  brought  under  this  section,  after  the  recovery  of 
a  judgment  against  joint  debtors,  although  the  defendants  served 
have  appeared  and  given  the  security  required  by  section  1310. 
Morey  v.  Traoey,  92  IST.  Y.  581. 

On  August  12,  1872,  a  judgment  was  recovered  against  Wall,  as 
survivor  of  a  firm  composed  of  himself  and  Stevens,  on  a  firm  note ; 
the  complaint  alleged  the  partnership,  the  death  of  Stevens,  and  that 
Wall  was  sole  surviving  partner  on  this  judgment ;  an  execution  was 
issued  and  partially  collected.  In  1878,  on  notice  to  Wall,  the  sum- 
mons and  complaint  were  amended  by  adding  the  names  of  other 
persons  as  survivors  of  the  firm.  Thereafter,  a  summons  was  issued 
requiring  the  additional  defendants  to  show  cause  why  they  should 
not  be  bound  by  the  judgment  entered  in  1872,  as  amended  in  1878. 
Held,  that  the  summons  was  irregular,  and  should  be  set  aside. 
Organ  v.  Wall,  19  liun,  185.  Plaintiff's  irregularities  in  practice 
do  not  affect  the  jurisdiction  of  the  court,  and  are  waived  by  failure 
of  the  joint  debtors  to  take  the  objections  at  the  proper  time.  Decker 
V.  Kitchen,  26  Hun,  173.  The  remedy  exists  only  where  one  of 
several  persons  jointly  indebted  on  contract  has  been  named  in  the 
original  summons  and  complaint,  and  not  served  ;  an  additional 
defendant  cannot  be  brought  in.  Freeman  v.  Barrowcliffe,  41 
Super.  Ct.  313.  Where  the  same  judgment  is  entered  against  two 
or  more  parties,  they  are,  with  respect  to  such  judgment,  joint  debt- 
ors. Barnes  v.  Smith,  16  Abb.  420.  The  provision  applies  to  a 
case  where  there  is  a  joint  agreement  of  two  to  deliver  up  securities 
and  a  wrongful  conversion  and  judgment  recovered.  Austin  v. 
Bawdon,  44  JST.  Y.  63;  S.  C,  42  id.  155.  Where,  pending  a  suit 
against  three,  one  died,  and  ju^lgment  by  default  was  entered  against 
the  others,  and  afterward  the  administrator  of  deceased  was  substi- 
tuted as  defendant,  it  was  held  a  new  action  should  have  been 
brought,  based  on  the  original  debt,  the  death  of  one  debtor,  the 
appointment  of  his  representative,  and  insolvency  of  the  survivors. 
Masten  v.  Blachwell,  8  Hun,  313.  An  action  on  a  judgment  against 
the  defendants  therein,  entered  in  form  against  them  jointly,  is  pre- 
sumptively an  action  against  joint  debtors.  Stahl  v.  Stahl,  2  Lans. 
60.  Where  plaintiff  recovers  judgment  on  contract  against  three  out 
93 
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of  four  joint  debtors,  the  action  being  against  all  four,  but  the  sum- 
mons served  only  on  the  three  against  whom  the  recovery  was  had, 
he  may  proceed  against  the  defendant  not  served.  Harper  v.  Bangs, 
18  How.  457. 

§  1938.  The  complaint  in  gucli  an  action  must  be  verified;  must  contain  an  alle- 
gation that  the  judgment  has  not  been  paid;  and  must  state  the  sum  remaining 
unpaid  thereupon,  at  the  time  of  the  verification. 

§  1939.  The  defendant's  answer  is  restricted  to  defenses  or  counter-claims, 
which  he  might  have  made  in  the  original  action,  if  the  summons  thereiu  had 
been  served  upon  him,  when  it  was  first  served  upon  adefendant  jointly  indebted 
with  him;  objections  to  the  judgment;  and  defenses  or  counter-claims,  which 
have  arisen  since  it  was  rendered. 

This  provision  of  the  Code,  reserving  to  a  defendant,  not  originally 
served,  but  sought  to  be  charged  with  the  judgment,  the  right  to 
make  objections  to  the  judgment  refers  simply  to  objections  going 
to  the  validity  and  binding  efficacy  of  the  judgment,  such  as  a  party 
to  the  judgment  might  take.  Long  v.  Stafford,  103  IS".  T.  274. 
Although  in  Richardson  v.  Case,  3  Civ.  Pro.  E..  295,  it  was  held 
that  a  joint  debtor  has  the  same  defenses  as  he  would  have  had  if 
served  in  the  original  action,  and  the  judgment  is  not  conclusive 
evidence  of  the  amount  of  the  debt.  This  rule  was  also  held  in 
Maples  V.  Mackey,  89  N.  Y.  146,  to  which  the  reporter  appends  a 
foot-note  as  follows :  "  By  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, which  is  the  substitute  for  section  375  of  the  old  Code,  the 
proceedings  to  charge  a  defendant  not  originally  served,  is  made  an 
action.  The  defendant's  answer,  however,  is  expressly  restricted 
(§  1939)  to  such  defenses  as  might  have  been  made  to  the  orig- 
inal action  had  summons  been  served  on  the  debtor  so  sought  to  be 
charged,  when  it  was  served  upon  his  joint  debtors,  to  objections  to 
the  judgment,  and  to  defenses  or  counter-claims  which  have  arisen 
since."  This  case  is  cited  in  Long  v.  Stafford,  siipra,  as  authority 
for  the  provision  that,  if  the  original  judgment  is  not  barred,  the 
cause  of  action  is  not  barred.  A  demurrer  was  held  not  to  be  per- 
missible. Freeman  v.  Barrowdiffe,  44  Super.  Ct.  313.  A  debtor  not 
originally  served  cannot  set  up  that  the  statute  of  limitations  has  run 
since  the  judgment.  Broadway  Bank  v.  Luff,  51  How.  479 ;  G-ii- 
son  V.  Vandersee,  47  id.  231-  Nor  where  it  had  run  before  ser- 
vice on  parties  originally  served.  Berlin  v.  Ball,  48  Barb.  442. 
This  is  a  special  statutory  proceeding,  and  defendant  is  entitled  to 
twenty  days'  notice,  although  the  suit  is  in  the  Marine  Court.  Ke?-- 
noohan  v.  Bland,  59  How.  97.  In  an  action  against  joint  debtors, 
partners,  summons  was  served  on  only  one,  and  judgment   entered 
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against  him.  Held,  such  judgment  was  unauthorized,  but  it  was 
an  irregularity  merely  and  not  void.  Decker  v.  Kitchen,  26  Ilun, 
173. 

§  1940.  For  the  purpose  of  obtaining  an  order  of  arrest,  an  injunction  order,  or 
a  warrant  of  attaeliment,  tlie  action  is  regarded  as  being  founded  upon  the  con- 
tract, upon  wliicli  the  original  judgment  was  recovered. 

§  1941.  Where  the  judgment  is  in  favor  of  the  plaintiff,  it  must  determine  tLe 
sum  remaining  unpaid  upon  the  original  judgment;  and  it  may  be  docketed,  and 
an  execution  may  be  issued  thereupon,  as  if  it  was  a  judgment  for  the  sum  so  re- 
maining unpaid,  and  the  costs,  if  any.  Costs  must  be  awarded,  as  if  the  action 
was  brought  upon  the  original  contract,  and  the  sum  so  remaining  unpaid  had 
been  recovered  therein. 

§  1943.  A  joint  debtor  may  make  a  separate  composition  with  his  creditor,  as 
prescribed  in  this  section.  Such  a  composition  discharges  the  debtor  making  it, 
and  him  only.  The  creditor  must  execute  to  the  compounding  debtor  a  release  of 
the  indebtedness,  or  other  instrument  exonerating  him  therefrom.  A  member  of 
a  partnership  cannot  thus  compound  for  a  partnership  debt,  until  the  partnership 
has  been  dissolved  by  consent  or  otherwise.  In  that  case  the  instrument  must  re- 
lease or  exonerate  him  from  all  liability  incurred  by  reason  of  his  connection  with 
the  partnership.  An  instrument,  specified  in  this  section,  does  not  impair  the 
creditor's  right  of  action  against  any  other  joint  debtor,  or  his  right  to  lake  any 
proceeding  against  the  latter;  unless  an  intent  to  release  or  exonerate  him,  ap- 
pears affirmatively  upon  the  face  thereof. 

The  obligation  of  one  of  two  co-sureties  is  to  pay  the  whole  debt. 
If  he  does  so,  he  may  recover  of  his  co-surety  one-half.  If  he  pays 
less  than  the  whole  debt,  he  can  recover  from  his  co-surety  tlie 
amount  he  has  paid  in  excess  of  the  moiety.  Where  a  co-surety  hns 
by  the  conduct  of  the  creditor  been  released  from  liability,  another 
co-surety  will  be  held  exonerated  only  as  to  so  much  of  the  original 
debt  as  the  one  so  discharged  could  have  been  compelled  to  pay. 
A  release  by  parol  of  one  joint  debtor  will  not  operate  as  a  discharge 
to  the  others,  and  can  only  be  pleaded  by  the  one  to  whom  it  is  given. 
There  is  a  distinction  between  the  rule  in  England  and  in  this 
country.     Morgan  v.  Smith,  70  N.  Y.  537. 

It  was  held  under  the  Kevised  Statutes  that  a  release  of  one  joint 
debtor  would  discharge  all,  unless  it  referred  to  the  statute.  Hoff- 
man V.  Bunlap,  1  Barb.  185  ;  Cornell  v.  Masten,  35  id.  157.  Contra, 
as  to  agreement  not  under  seal,  Irvine  v.  Milhank,  15  Abb.  (IST.  S.) 
378 ;  Honezzer  v.  Wellstein,  47  Super.  Ct.  175.  A  compromise 
with  one  of  several  joint  debtors  was  valid,  although  made  out  of 
the  State.  Saxton  v.  Dodge,-4:Q  How.  467.  A  judgment  against 
several  for  negligence  is  a  joint  obligation  as  to  relatives  of  one  of 
several  joint  debtors.  Irvine  v.  Milhanh,  14  Abb.  (N.  S.)  408  ; 
affirmed,  15  id.  378.  So  is  the  statutory  joint  and  several  liability 
of  stockholders.      Berries   v.   Piatt,  21   Hun,    132.     In   the  case 
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where  one  of  the  joint  obligors  dies  his  representatives  are  dis- 
charged at  law  if  he  is  a  mere  surety,  and  the  survivor  alone  can  be 
sued  ;  but  where  the  joint  obligors  were  all  principal  debtors  or  re- 
ceived some  benefit  from  the  joint  obhgation,  courts  of  equity  will 
enforce  the  obligation  against  the  representatives  of  a  deceased 
obligor  upon  the  ground  that  it  is  morally  and  equitably  just  that 
the  estate  should  be  made  to  respond.  Richardson  v.  "jDraper,  87 
N.  Y.  337.  Satisfaction  by  one  joint  tortfeasor  is  a  bar  to  an  action 
against  another ;  so  a  partial  satisfaction  by  one  is  proper  to  be  shown 
by  another  in  mitigation  of  damages.  Knapp  v.  Roche,  94  N.  Y.  329. 
A  release  to  one  of  several  persons  engaged  in  a  joint  adventure, 
of  his  individual  liability,  executed  after  their  association  had  dis- 
solved, held  not  to  discharge  a  co-debtor  under  the  provisions  of 
this  section.  Marx  v.  Jones,  36  Hun,  290.  In  an  action  for  libel, 
where  plaintiff  recovered  a  verdict  against  two  defendants  jointly 
liable  for  different  amounts,  the  one  against  whom  the  larger  recov- 
ery was  had  having  satisfied  the  judgment  against  him,  held,  such 
satisfaction  operated  to  release  the  other  debtor,  except  so  far  as  the 
sheriff  might  be  entitled  to  fees  by  reason  of  an  actual  levy  on  the 
property  of  the  latter.     JBresUn  v.  Pech,  38  Hun,  623. 

§  1943.  An  instrument,  specified  in  the  last  section,  is  deemed  a  satisfaction- 
piece,  for  the  purpose  of  discharging,  as  prescribed  in  section  one  thousand 
two  hundred  and  sixty  of  this  act,  the  doclcet  of  a  judgment,  recovered  upon  an 
indebtedness  released  or  discharged  thereby,  as  far  as  the  judgment  affects  the 
compounding  debtor.  Where  the  docket  of  a  judgment  is  discharged  thereupon, 
a  special  entry  must  be  made  upon  the  docket,  to  the  effect,  that  the  judgment  is 
satisfied,  as  to  the  compounding  debtor  only. 

§  1944.  Where  a  joint  debtor  has  thus  compounded,  a  joint  debtor,  who  has 
not  compounded,  may  make  any  defense  or  counter-claim,  or  have  any  other  re- 
lief, as  against  the  creditor,  to  which  he  would  have  been  entitled,  if  the  compo. 
sition  had  not  been  made.  He  may  require  the  compounding  debtor  to  contribute 
his  ratable  proportion  of  the  joint  debt,  or  of  the  partnership  debts,  as  tl  d  case 
may  be,  as  if  the  latter  had  not  been  discharged. 

§  1945.  In  an  action  brought  against  one  or  more  persons,  engaged  as  a  joint- 
stock  association,  partnership,  or  otherwise,  in  the  periodical  transportation  of 
passengers  or  property,  an  objection,  to  any  of  the  proceedings,  cannot  be  taken 
by  a  person  properly  made  a  defendant,  on  the  ground  that  the  plaintiff  has  joined 
with  him,  as  a  defendant,  a  person  not  jointly  engaged  with  him  in  that  business, 
or  on  the  ground  that  the  plaintiff  has  failed  so  to  join  with  him  a  person  so 
jointly  engaged,  unless  the  persons  so  engaged  have,  at  least  thirty  days  be- 
fore the  commencement  of  the  action,  filed  in  the  clerk's  office  of  each  county, 
in  which  they  transport  passengers  or  property,  a  statement,  showing  the  names 
of  all  of  them.  A  statement  so  filed,  is  conclusive,  for  the  purposes  specified  in 
this  section,  as  against  the  persons  filing  it,  until  thirty  days  after  filing,  in  like 
manner,  a  new  statement,  showing  a  change  of  interest. 

§  1946.  Where,  for  any  cause,  one  or  more  partners  have  not  been  joined  as  de- 
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fendants  in  an  action  upon  a  partnership  liability,  and  final  judgment  has  been 
taken  against  the  persons  made  defendants  therein,  the  plaintiff,  if  the  judgment 
remains  unsatisfied,  may  maintain  a  separate  action  upon  the  same  demand, 
against  each  omitted  partner,  setting  forth  in  the  complaint  the  facts  spefified  in 
this  section,  as  well  as  the  facts  constituting  his  cause  of  action  upon  the  demand. 

The  common-law  rule  that,  in  an  aetiou  against  several  defendants 
upon  an  alleged  joint  contract,  the  plaintiff  must  fail  unless  he  es- 
tablishes the  joint  liability  of  all  the  defendants,  is  no  longer  the 
rule  of  procedure  in  this  State.  Stedeher  v.  Barnard,  102  N.  Y. 
327.  Where  the  holder  of  a  joint  promissory  note,  prior  to  the 
Code  of  Civil  Procedure,  took  judgment  by  confession,  for  the 
whole  amount,  against  one  of  the  makers,  held,  that  the  liability  of 
the  other  makers  was  discharged  by  the  judgment,  the  note  as  to 
all  having  been  merged  therein.     Candee  v.  Smith,   93  N.  Y.  349. 

§  1947.  In  an  action  brought  to  dissolve  a  partnership,  or  for  an  accounting  be- 
tween partners,  or  afiecting  the  continued  prosecution  of  the  business,  the  court 
may,  in  its  discretion,  by  order,  authorize  the  partnership  business  to  be  con- 
tinued, during  the  pendency  of  the  action  by  one  or  more  of  the  partners,  upon 
their  executing  and  filing  with  the  clerk  an  undertaking,  in  such  a  sum  and  with 
such  sureties  as  the  order  prescribes,  to  the  effect  that  they  will  obey  all  orders 
of  the  court,  in  the  action,  and  perform  all  things  which  the  judgment  therein 
requires  them  to  perform.  The  court  may  impose  such  other  conditions  as  it- 
deems  proper,  and  it  may  in  its  discretion  at  any  time  thereafter  require  a  new 
undertaking  to  be  given.  The  court  may  also  ascertain  the  value  of  the  partner- 
ship property,  and  of  the  interest  of  the  respective  partners  by  a  reference  or  other- 
wise, and  may  direct  an  accounting  between  any  of  the  partners;  and  the  judg- 
ment may  make  such  provision  for  the  payment  to  the  retiring  partners,  for  their 
interest,  and  with  respect  to  the  rights  of  creditors,  the  title  to  the  partnership 
property,  and  otherwise,  as  justice  requires,  with  or  without  the  appointment  of 
a  receiver,  or  a  sale  of  the  partnership  property. 

This  section  is  stated  by  Mr.  Throop  to  have  been  added  during 
the  progress  of  the  Code  through  the  Legislature.  This  scarcely 
serves  to  explain  the  incongruity  of  a  single  section  relating  to  actions 
between  partners,  which  does  not  seem  at  all  appropriate  here,  and 
Vrhich  is  entirely  inadequate  to  give  the  practice  in  those  eases,  the 
more  especially  as  it  gives  no  new  remedy.  It  was  held  before  the 
enactment,  that  in  an  action  for  the  dissolution  of  a  copartnership, 
it  was  also  a  matter  of  course  to  grant  an  injunction  and  appoint  a 
receiver.  McEncroe  v.  Decker,  58  How.  250.  And  in  MoElvy  v. 
Lewis,  76  N.  Y.  373,  it  was  held,  that  where,  in  a  copartnership 
agreement,  no  time  is  named  for  its  continuance  and  no  provision 
made  for  the  settlement  of  its  concerns  upon  dissolution,  it  is  dissolu- 
ble at  the  will  of  either  of  the  partners.  An  action  is  maintainable 
for  that  purpose  and  the  appointment  of  a  receiver  therein  is  proper. 
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Under  this  section  it  was  held  in  Alford  v.  Berkele,  29  Hun, 
633,  that  in  an  action  brought  by  one  partner  against  his  copartners 
to  procure  a  dissolution  of  the  copartnership,  the  court  may,  upon 
the  application  of  the  plaintiff,  and  the  appearance  of  the  resident 
partners,  appoint  a  receiver  of  the  firm  assets  without  notice  to  one 
of  the  defendant  partners,  who  is  a  non-resident.  In  an  action  to 
close  up  the  affairs  of  a  partnership,  brought  by  the  survivor,  where 
the  judgment  directs  the  sale  of  personal  property  at  a  place  where 
the  presence  of  the  property  is  impracticable,  the  judgment  is  con- 
clusive upon  the  parties,  and  as  to  them  the  fact  that  the  property 
was  not  present  does  not  affect  the  validity  of  the  sale.  Winter  v. 
Eokert,  93  N.  Y.  367.  A  dissolution  is  the  most  far-reaching 
remedy  between  partners,  and  a  court  of  equity  will  not  force  part- 
ners into  a  dissolution,  if  justice  can  be  done  without  resorting  to 
this  extreme  measure.  Berolzhehner  v.  Strauss,  51  Super.  Ct.  96. 
In  an  action  for  a  copartnership  accounting,  it  is  necessary  to 
first  ascertain  whether  a  copartnership  existed,  if  so,  how  the  firm 
stands  as  to  general  creditors  as  to  assets,  then  what  each  partner  is 
entitled  to  charge  against  the  other,  and  lastly,  to  apportion  between 
them  the  profits  to  be  divided  or  losses  to  be  made  good,  and  ascer- 
tain what,  if  any  thing,  any  partner  should  pay  to  another,  in  order 
that  all  cross-claims  may  be  settled.  McCall  Y.-Moschoowitz,  10  Civ. 
Pro.  R.  107.  An  action  for  a  partnership  accounting,  where  the 
articles  are  under  seal,  is  not  barred  until  twenty  years.  Dwinelle 
V.  Edy,  66  How.  328.  A  partnership  formed  for  a  particular  pur- 
pose must  continue  till  that  purpose  is  effected  unless  some  recog- 
nized cause  exists  for  dissolution.     Eublell  v.  Buhler,  43  Hun,  82. 


CHAPTER   XXXI  I  I. 

ACTION  against  THE  USURPER  OF  AN  OFFICE  OR  FRANCHISE. 

§  1948.  The  attorney-general  may  maintain  an  action,  upon  his  own  informa- 
tion, or  upon  the  complaint  of  a  private  person,  in  either  of  the  following  cases: 

1.  Against  a  person  who  usurps,  intrudes  into,  or  unlawfully  holds  or  exercises, 
within  the  State,  a  franchise,  or  a  public  oJSce,  civil  or  military,  or  an  office  in  a 
domestic  corporation. 

3.  Against  a  public  officer,  civil  or  military,  who  has  done  or  suffered  an  act, 
which  by  law  works  a  forfeiture  of  his  office. 

3.  Against  one  or  more  persons  who  act  as  a  corporation  within  the  State,  with- 
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out  being  duly  incorporated;  or  exercise,  within  tlie  State,  any  corporate  rights, 
privileges  or  franchises,  not  granted  to  them  by  the  law  of  the  State. 

§  1949.  In  an  action,  brought  as  prescribed  in  the  last  section,  for  usurping, 
intruding  into,  unlawfully  holding,  or  exercising  an  office,  the  attorney-general, 
besides  stating  the  cause  of  action  in  the  complaint,  may,  in  his  discretion,  set  . 
forth  therein  the  name  of  the  person  rightfully  entitled  to  the  office,  and  the 
facts  showing  his  right  thereto;  and  thereupon,  and  upon  proof,  by  affidavit,  that 
the  defendant,  by  means  of  his  usurpation  or  intrusion,  has  received  any  fees  or 
emoluments  belonging  to  the  office,  an  order  to  arrest  the  defendant  may  be 
granted  by  the  court,  or  a  judge.  The  provisions  of  title  first  of  chapter  seventh 
of  this  act  apply  to  such  an  order,  and  the  proceedings  thereupon  and  subsequent 
thereto,  except  where  special  provision  is  otherwise  made  in  this  title.  For  that 
purpose,  the  order  is  deemed  to  have  been  made  as  prescribed  in  section  five 
hundred  and  forty-nine  of  this  act.  Judgment  may  be  rendered  upon  the  right 
of  the  defendant,  and  of  the  party  so  alleged  to  be  entitled;  or  only  upon  the 
right  of  the  defendant,  as  justice  requires. 

This  proceeding  was  formerly  by  writ  of  quo  warranto,  which 
was  abolished  by  Code  of  Procedure,  §  428.  See  §  1983.  But 
it  was  only  changed  in  form;  the  jurisdiction  and  power  of 
courts  was  not  affected.  People,  ex  rel.  Matzel,  v.  Hall,  80  N.  Y . 
117.  The  remedy  as  given  by  the  Code  is  a  civil  action,  and  the 
parties  stand  in  the  same  relation  to  each  other  as  in  civil  actions. 
People  V.  Cook,  8  N.-  Y.  71 ;  People  v.  Clute,  52  id.  576.  And  the 
.  action  is  governed  by  all  the  rules  which  regulated  the  proceedings 
under  the  former  practice.  The  proceeding,  both  now  and  for- 
merly, was  and  is  intended  to  try  the  right  of  the  defendant  to  the 
office  possessed  by  him.  The  right  of  an  adverse  claimant  may  also 
be  tried  in  the  same,  proceeding.  The  writ  of  quo  warranto  was  in 
the  nature  of  a  writ  of  right  for  the  king  against  him,  who  claimed 
or  usurped  any  office,  franchise  or  liberty,  to  inquire  by  what 
authority  he  supported  his  claim,  in  order  to  determine  the  right. 
Blackst.  Com.  262.  It  furnishes  the  only  remedy  for  trying  the 
title  to  an  office ;  Morris  v.  Whelan,  64  How.  109 ;  Palmer  v. 
Foley,  45  id.  110 ;  Hudson  River,  IF.  S.  E.  B.  Co.  v.  Hay,  14 
Abb.  (N.  S.)  191 ;  or  to  test  the  legality  of  a  corporation  formed 
under  the  General  Village  Act.     People  v.  Clarh,  70  N.  Y.  518. 

The  title  to  office  cannot  be  tried  in  an  action  for  salary.  City  of 
Buffalo  v.  Machay,  15  Hun,  204.  An  office  is  not  the  property  of 
an  individual,  but  of  the  people.  They  have  an  interest  in  the  exer- 
cise of  its  functions,  and  no  court  should,  without  giving  them  an 
opportunity  to  be  heard,  undertake  to  decide  what  individual  should 
possess  its  emoluments  and  discharge  its  duties.  The  action  must  be 
brought  in  the  name  of  the  people,  and  the  people  are  necessary 
parties  where  the  title  is  to  be  tried  indirectly.     Morris  v.  Whelan, 
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64  How.  109.  The  remedies  given  by  statute  for  testing  by  direct 
action  for  that  purpose,  or  by  summary  inquiry  for  that  purpose,  the 
title  of  oflSeers  of  a  corporation  are  exclusive.  Hudson  R.  R.  R.  Co. 
V.  Hay^  14  Abb.  (N.  S.)  191.  The  remedy  for  an  intrusion  into 
and  usurpation  of  a  public  or  corporate  office,  was  on  the  informa- 
tion, in  the  nature  of  a  quo  warranto,  filed  by  and  in  the  name  of 
the  attorney-general  upon  his  own  relation,  or  upon  the  relation  of 
a  private  party;  the  remedy  is  substantially  the  same  under  the 
Code,  except  that  it  is  an  action  instead  of  an  information,  and  is 
still  brought  by  the  attorney-general.  Parish  of  BeWfort  v. 
Tocher,  29  Barb.  256.  The  object  of  the  provision  of  the  Code 
was  to  provide  a  speedy  and  effective  mode  of  determining  the 
claims  of  persons  to  exercise  the  duties  of  an  office  within  tliis 
State,  and  that  involves  the  determination  of  the  existence  of  a 
particular  office.     People  v.  Carpenter,  24  JS".  Y.  86. 

In  what  cases  the  action  lies. —  The  action  lies  against  persons 
who  intrude  into  the  office  of  directors  of  a  corporation,  or  an  office 
created  for  the  government  of  a  corporation,  or  against  persons  who 
usurp  the  right  to  be  a  corporation.  People  v.  Tibhitts,  4  Cow.  358. 
It  may  be  brought  against  persons  who  hold  over  their  term  of  office 
as  trustees  of  a  village,  by  reason  of  their  own  neglect  to  give  notice 
of  an  election,  by  means  of  which  new  trustees  were  to  be  chosen ; 
People  V.  Bartlett,  6  Wend.  422  ;  against  an  individual  intruding 
into  the  office  of  sheriff  in  consequence  of  an  unlawful  decision  of 
a  board  of  county  canvassers  in  his  favor ;  People  v.  Van  Slyck,  4 
Cow.  297  ;  against  one  who,  unauthorized,  has  usurped  the  office 
of  alderman  of  a  municipal  corporation  ;  Lewis  v.  Oliver,  4  Abb. 
121 ;  to  try  the  title  to  a  militarj'  office ;  People  v.  Sampson,  25 
Barb.  254 ;  against  one  claiming  to  exercise  the  office  of  super- 
visor. People  V.  Carpenter,  24  N.  Y.  86.  It  is  the  proper  remedy 
to  oust  a  county  judge  alleged  to  have  obtained  his  office  by  a  prom- 
ise to  serve  for  less  than  the  legal  salary.  People  v.  Thornton,  25 
Hun,  456.  Quo  warranto  will  lie  where  the  party  proceeded 
against  is  a  de  facto  or  de  jure  officer  in  possession  of  the  office, 
and  the  facts  are  disputed.  People  v.  Common  Council,  77  N.  Y. 
503.  A  civil  action  cannot  be  maintained  ia  the  name  of  the  people 
of  the  State  for  the  redress  of  private  wrongs  ;  these  are  determin- 
able at  the  suit  of  the  persons  interested  only ;  the  people  cannot 
intervene  except  upon  the  assertion  of  a  distinct  right  on  the  part 
of  the  public  in  respect  to  the  subject-matter  litigated.  People  v. 
A.  c&  S.  R.  R.  Co.,  57  N.  Y.  161.  An  action  does  not  lie  against  the 
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secretary  and  treasurer  of  a  railroad  company  holding  his  office  as  a 
mere  servant  thereof  and  at  the  will  of  the  directors.  People  v. 
Hill,  1  Lans.  102.  It  will  not  lie  where  an  alderman  was  elected  to 
Congress  and  it  M'as  claimed  his  office  was  thereby  vacated  under  the 
city  charter.     People  v.  Common  Council,  77  N.  Y.  503. 

Where,  imder  a  city  charter,  the  board  of  supervisors  is  made 
judge  of  qualifications  of  its  own  officers,  see  Mc  Veany  v.  The 
Mayor,  80  N.  Y.  185 ;  and  People  v.  Eull,  id.  117,  as  to  right  to 
bring  quo  warranto.  A  claimant  to  a  mnnieipal  office  cannot  main- 
tain an  action  in  his  own  name  when  it  does  not  appear  tliat  any 
person  claims  the  office  in  hostility  to  him,  or  that  there  has  been 
any  interference  by  defendant  with  his  rights.  Demarest  v.  Wick- 
ham,  63  N.  Y.  820.  The  action  will  not  lie  on  the  relation  of  a 
person  claiming  title  to  the  office  of  trustee  of  a  school  district  when 
the  question  has  been  decided  adversely  to  relator  by  the  superin- 
tendent of  public  instruction.  People  v.  Collins,  34  How.  336. 
Where  the  people,  through  their  constitutional  agent,  ratify  and  rec- 
ognize the  title  of  a  citizen  to  an  office,  it  is  not  competent  for  them 
to  question  it  by  quo  warranto,  and  the  legislature  may  ratify  a 
title.  People  v.  Flannigan,  66  N.  Y.  237.  Nor  does  the  action  lie 
before  commencement  of  the  term  of  office.  The  court  can  only 
give  judgment  of  ouster,  and  this  can  only  be  done  when  an  existing 
usurpation  can  be  shown.  People,  ex  rel.,  v.  McCullough,  11  Abb. 
(N.  S.)  129.  The  title  to  a  public  office  cannot  be  individually  tried 
in  an  action  for  an  injunction  ;  it  can  only  be  determined  by  quo 
warranto.  Lewis  v.  Oliver,  4  Abb.  121 ;  Mayor  v.  Conover,  5  id. 
171 ;  Palmer  v.  Foley,  45  How.  110.  The  question  of  title  to  office 
cannot  be  indirectly  tried  on  a  certiorari  directed  to  the  officer ; 
People  V.  Walter,  68  N.  Y.  403 ;  nor  in  a  suit  calling  on  the  con- 
testing claimants  to  interplead  as  to  their  right  to  the  salary.  Buffalo 
V.  Machey,  15  Hun,  204.  The  vahdity  of  an  appointment  to  office 
cannot  be  determined  on  an  application  to  enforce  the  delivering  of 
the  books  and  papers  belonging  to  the  office.  People  v.  Allen,  51 
How.  97.  The  title  of  rival  claimants  to  the  office  of  trustee  of  a 
religious  corporation  cannot  be  determined  in  an  equitable  action 
brought  by  one  claimant  or  set  of  claimants  against  another  claimant 
or  set  of  claimants ;  the  remedy  is  by  an  action  brought  by  the  attor- 
ney-general in  the  name  of  the  people.  Peis  v.  Rhode,  6  Civ.  Pro. 
K.  406,  citing  Hartt  v.  Harvey,  32  Barb.  55,  and  North  Bap- 
tist Church  V.  Parker,  36  id.  171.  The  remedy  for  intrusion  into 
an  office  is  quo  warranto.  People  v.  Ferris,  16  Hun,  219.  But 
93 
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where  the  people,  through  their  constitutional  agents,  ratify  an  elec- 
tion and  recognize  the  title  of  a  citizen  to  an  office,  it  is  not  competent 
for  them  to  question  it  by  quo  warranto.  People  v.  Flannigan,  66 
]Sr.  Y.  237. 

Place  of  trial. —  It  is  the  policy  of  the  law  to  allow  the  attorney- 
general  to  locate  the  place  of  trial  of  this  class  of  cases  in  any  county 
of  the  State,  subject  to  the  power  of  the  court  to  change  the 
place  of  trial  for  the  convenience  of  witnesses,  wherever  the  cause  is 
in  a  proper  condition  for  such  a  motion.  People  v.  Piatt,  10  State 
Eep.  577 ;  affirmed,  12  State  Eep.  409.  The  defendant  cannot  have 
the  place  of  trial  changed  on  account  of  residence.  S.  C,  10  State 
Kep.  717. 

By  whom  brought  and  conducted. —  It  is  not  necessary  for  the. 
attorney-general  to  obtain  the  leave  of  the  court  to  bring  an  action 
under  this  section.  People  v.  £.,  E.  T.  &  W.  R.  R.  Co.,  27  Hun, 
528.  The  State  has  the  right  to  remove  one  who  has  unlawfully 
intruded  into  a  public  office.  The  right  to  decide  whether  it  will  do 
so  Ues  with  the  attorney-general,  and  his  discretion  cannot  be  reviewed 
by  the  courts.     People,  ex  rel.,  v.  Fairchild,  8  Hun,  334. 

No  positive  duty  is  imposed  upon  the  attorney-general  to  bring  an 
action  at  the  request  of  a  party  claiming  an  office  from  which  he  is 
expelled,  but  it  is  a  matter  within  his  discretion.  S.  C.  on  appeal, 
67  X.  T.  334,  applied  in  People  v.  Crosstown  R.  R.  Co.,  21  Hun, 
476.  The  attorney-general,  in  an  action  brought  in  the  name  of, 
and  on  behalf  of  the  people,  represents  the  whole  people  and  a  pub- 
lic interest,  and  not  mere  individuals  or  a  private  right.  People  v. 
BrooTdyn,  etc.,  Co.,  89  l!T.  Y.  76.  In  Attorney- Gene7'al  v.  Conti- 
nental Life  Ins.  Co.,  88  id.  571,  it  was  held  that  the  attorney- 
general  had  no  power  to  employ  counsel  to  represent  him  in  the  con- 
duct of  suits  or  proceedings  in  which  the  State  was  interested,  and 
this  was  followed  in  People  v.  Metropolitan,  etc.,  Co.,  11  Abb.  N.  C. 
304,  and  the  same  rule  held  in  People,  ex  rel.  Gould,  v.  Mutual 
Union  Tel.  Co.,  2  McCarty's  Civ.  Pro.  E,.  295 ;  but  in  Matter  of 
Attorney-General  v.  North  American  Life  Ins.  Co.,  91  N.  Y.  57, 
this  holding  was  explained  as  being  only  a  determination  that  the 
attorney-general  could  not,  except  in  the  cases  pointed  out  by  statute, 
employ  counsel  to  appear  for  the  people,  so  as  to  make  their  compen- 
sation a  charge  against  the  treasury,  but  not  a  decision  that  the  attor- 
ney-general cannot  depute  special  counsel  to  appear  in  his  behalf,  they 
making  no  claim  upon  the  State  for  compensation ;  nor  that  their  right 
to  so  appear  was  open  to  more  question  than  if  they  represented  a 
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private  individual.  The  attorney-general  lias  no  right  under  this 
provision  to  prosecute  an  action  in  the  name  of  the  people  against 
commissioners  appointed  under  an  act  of  the  legislature  to  prevent 
them  from  issuing  town  bonds,  nor  has  he  such  power  at  common 
law.     People  v.  Miner,  2  Lans.  396. 

Notice  of  Application  to  Attorney- General,  and  Petition. 

To  Messrs.  John  P.  Mickle,  Isaac  E.  Bain,  Chaeles  E.  Halstbad, 

Wm.    H.  Tenbroeck,  Epheaim  G.  Palmer,  Henet  S.  Ambler 

and  Iea  S.  Johnson,  named  in  the  annexed  petition: 

Gentlemen  —  The  attorney-general  of  the  State  of  New  York  has 

appointed  the  3d  day  of  March,  1888,  at  ten  o'clock  in  the  forenoon, 

as  the  time,  and  his  office  in  the  Capitol,  in  the  city  of  Albany,  as  the 

place  where  he  will  hear  any  cause  you  may  have  to  show  why  the 

prayer  of  said  petition  should  "not  be  granted,  and  this  notice  is  served 

on  you  by  his  direction. 

Dated  February  25,  1888.  William  V.  Reynolds, 

Chaeles  Eosboro,  Myeon  E.  Claek, 

LOEENZO  J.  GOODEICH,  AlLEN  C.  FiTCH, 

To  the  Attorney- General  of  the  State  of  New  York  : 

The  petition  of  Charles  Rosboro,  Lorenzo  J.  Goodrich,  William  V. 
Reynolds,  Myron  E.  Clark  and  Allen  C.  Fitch  respectfully  shows, 
that  the  Columbia  County  Agricultural  Society  is  a  domestic  corpora- 
tion and  was  duly  organized  as  such  under  chapter  425  of  the  Laws 
of  the  State  of  New  York,  passed  April  13,  ]855,  and  other  laws  of 
said  State  amendatory  thereof  or  supplementary  thereto;  that  on  the 
2d  day  of  January,  1888,  an  election  of  officers  of  said  society  was 
duly  held  at  Barton  Hall  in  the  village  of  Chatham,  in  said  county, 
and  that  at  said  election  the  said  Charles  Rosboro  received  the  greatest 
number  of  legal  votes  for  the  office  of  president  of  said  society,  and 
was  duly  elected  to  said  office;  the  said  Lorenzo  J.  Goodrich  received 
the  greatest  number  of  legal  votes  for  the  office  of  vice-president  of 
said  society,  and  was  duly  elected  to  said  office;  the  said  William  V. 
Reynolds  received  the  greatest  number  of  legal  votes  for  the  office  of 
secretary  of  said  society,  and  was  duly  elected  to  said  office;  the  said 
Myron  E.  Clark  received  the  greatest  number  of  legal  votes  for  the 
office  of  treasurer  of  said  society,  and  was  duly  elected  to  said  office; 
Isaac  C.  Washburn  and  said  Allen  C.  Fitch  received  the  greatest 
number  of  legal  votes  for  the  offices  of  directors  of  said  society,  and 
were  duly  elected  to  said  offices;  that  John  P.  Mickle,  on  or  about 
the  3d  day  of  January,  1888,  intruded  into  and  largely  usurped  the 
office  of  president  of  said  society  and  has  ever  since,  to  a  large  extent, 
withheld  the  same  from  the  said  Charles  Rosboro;  that  Isaac  E.  Bain, 
jon  or  about  the  3d  day  of  January,  1888,  intruded  into  and  largely 
,  usurped  the  office  of  vice-president  of  said  society  and  has  ever  since, 
'  to  a  large  extent,  withheld  the  same  from  the  said  Lorenzo  J.  Good- 
rich; that  Charles  E.  Halstead,  on  or  about  the  3d  day  of  January, 
1888,  intruded  into  and  largely  usurped  the  office  of  secretary  of  said 
society  and  has  ever  since,  to  a  large  extent,  withheld  the  same  from 
the   said  William  V.  Reynolds;    that  William  H.  Tenbroeck,  on  or 
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about  the  3d  day  of  January,  1888,  intruded  into  and  largely 
usurped  the  office  of  treasurer  of  said  society  and  has  ever  since,  to  a 
large  extent,  withheld  the  same  from  the  said  Myron  E.  Clark;  that 
Ephraim  G.  Palmer,  Henry  S.  Ambler  and  Ira  S.  Johnson,  on  or 
about  the  3d  day  of  January,  1888,  intruded  into  and  largely 
usurped  the  offices  of  directors  of  said  society  and  have  ever  since,  to 
a  large  extent,  withheld  the  same  from  the  said  Allen  C.  Fitch. 

Your  petitioners,  therefore,  pray  that  your  honor,  on  behalf  of  the 
State  of  New  York,  will  bring  an  action  in  the  Supreme  Court 
against  the  said  persons  so  intruding  into  and  usurping  said  offices, 
for  the  purpose  of  obtaining  the  judgment  of  said  court,  ousting  and 
excluding  them  therefrom,  and  in  favor  of  your  petitioners,  and  as 
part  of  said  judgment  also  awarding  that  each  of  the  said  persons  so 
intruding  and  usurping  pay  a  fine  not  exceeding  12,000. 

And  your  petitioners  will  ever  pray,  etc. 

Dated  February  25,  1888. 

{Add  signatures  and  verification.) 

The  action  must  be  brought  in  the  name  of  the  people.  §1984. 
In  an  action  in  the  nature  of  a  quo  warranto'  brought  by  the  attorney- 
general  on  the  relation  of  a  person  claiming  the  office  against  a  party 
who  has  usurped  it,  the  claimant  is  interested  in  the  question,  and 
should  be  a  party.  People,  ex  rel.  Crane,  v.  Ryder,  12  N.  Y.  433. 
The  claimant  is  a  proper,  if  not  a  necessary  party  plaintiff  in  such  a 
case.  People,  ex  rel.,  v.  DeBevoise,  27  Hun,  596,  and  the  statement 
in  the  complaint  "  The  people  complaining  on  the  relation  of,"  is  a 
sufficient  allegation  that  the  action  is  brought  on  the  relation  of  such 
party.    Id. 

An  action  may  be  brought  by  the  attorney-general  against  several 
persons  consisting  of  the  different  classes,  each  claiming,  by  virtue  of 
separate  elections,  to  be  the  directors  of  a  corporation,  for  the  purpose 
of  trying  their  respective  rights  to  such  office,  whether  either  of  such 
elections  was  regular  or  legal,  and  if  so,  which  one.  People  v.  A.  & 
S.  P.  P.  Co.,  55  Barb.  344.  When  proceedings  are  broiight  against 
an  incorporated  company,  seeking  to  deprive  it  of  its  franchise  on  the 
ground  of  forfeiture  by  non-user,  the  action  may  be  brought  against 
the  company  in  its  corporate  name.  People  v.  President,  etc.,  of 
Panic  of  Hudson,  6  Cow.  217.  An  omission  to  join  the  relator  as 
a  party  may  be  cured  by  amendment,  without  costs.  People  \. 
Walker,  23  Barb.  304;  Morris  v.  Whelan,  64  How.  109;  City  of 
Brooklyn  v.  Mackey,  15  Hun,  204;    People  v.  Ferris,  16  id.  219. 

Pleadings. —  A  complaint  which  alleges  that  the  relator  was,  by 
the  greatest  number  of  votes,  elected  to  the  office,  need  not  contain 
a  statement  of  the  specific  facts  tending  to  prove  such  allegation,  but 
a  bill  of  particulars  may  be  ordered.      People,  ex  rel.,  v.  Nolan,  iO 
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Abb.  N.  0.  471.  It  need  not  be  averred  that  the  relator  possessed 
the  requisite  qualifications,  nor  that  he  has  taken  the  oath,  or  given 
a  bond,  nor  need  the  number  of  votes  be  stated,  if  it  is  alleged 
that  the  relator  received  a  plurality.  Id.  An  election  is  alleged  to 
have  beeu  legally  held,  pursuant  to  statute,  for  an  officer  to  hold  office 
for  a  term  stated,  to  commence  on  a  day  stated  ;  the  time  when  the 
election  vfas  held  is  averred  with  sufficient  definiteness  to  be  good  on 
demurrer.  People  y.  Iiyd6r,\'2,'i^.Y.  4zZZ.  See  as  to  proper  aver- 
ment where  action  is  brought  by  three  relators  as  to  specific  office 
claimed  by  each,  People  v.  Murray,  8  Hun,  577;  reversed  on  another 
point,  70  N.  Y.  521.  The  people  need  not  allege  defendant's  elec- 
tion and  inability  to  hold  an  office,  but  simply  that  he  has  intruded 
into  office  unlawfully,  and  caU  upon  him  to  show  cause  by  what 
authority  it  is  held.  People  v.  Knox,  38  Hun,  236.  In  an  action 
brought  by  the  attorney-general,  it  was  alleged  that  defendant  had 
intruded  into  an  office  that  he  was  not  qualified  to  fill,  by  reason  of 
non-residence,  and  that  he  had  omitted  to  take  the  oath  of  office 
required  by  law,  and  judgment  was  demanded  that  he  be  adjudged 
guilty  of  usurping  and  intruding  into  the  office  and  unlawfully  hold- 
ing and  exercising  its  powers  and  franchises,  and  that  he  be  ousted 
and  excluded  from  the  office,  and  pay  a  fine  to  the  State.  Held, 
that  the  relief  claimed  was  generally  consistent  with  the  facts  stated, 
and  that  the  court  had  power  to  conform  the  judgment  to  the  facts 
alleged.     People  v.  Plait,  10  State  Rep.  577. 

It  is  not  necessary  to  set  forth  in  the  complaint  the  grounds  of  de- 
fect in  defendant's  claim  to  office ;  it  is  enough  to  aver  that  he  un- 
lawfully exercises  the  office,  and  to  call  upon  him  to  set  up  and  show 
his  title,  if  he  has  any.  Every  man  who  exercises  an  office  must  be 
ready  to  show  his  authority  wherever  the  people,  in  the  appropriate 
manner,  demand  to  know  it.     People  v.  Piatt,  10  State  Rep.  717. 

SUPEEME  COUKT  — County  of  Ulsxee. 


The  People  of  the  State  of  New  York, 
on  the  relation  of  Charles  Kosboro, 
William  V.  Reynolds,  Myron  E.  Clark 
and  Allen  C.  Fitch,  Plaintiffs, 


John  P.  Mickle,  Charles  B.  Halstead, 
William  H.  Tenbroeck,  Ephraim  G. 
Palmer  and  Henry  S.  Ambler. 


The  plaintiffs,  by  Charles  F.  Tabor,  the  attorney-general  of  the 
State  of  New  York,  upon  information  and  belief,  complain  and  allege: 
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First.  That  the  Columbia  County  Agricultural  Society  is  a  domestic 
corporation,  and  was  duly  organized  as  such  under  chapter  420  of  the 
Laws  of  the  State  of  New  York,  passed  April  13,  1«55,  and  other 
laws  of  said  State  amendatory  thereof  and  supplemental  thereto. 

ISecond.  That  on  the  2d  day  of  January,  1888,  an  election  of  officers 
of  said  society  was  duly  held  at  Barton  Hall,  m  the  village  of 
Chatham,  in  the  county  of  Columbia,  and  that  at  said  election  the 
said  Charles  Rosboro  received  the  greatest  number  of  legal  votes  for 
the  office  of  president  of  said  society,  and  was  duly  elected  to  said 
ofiice;  the  said  William  V.  Reynolds  received  the  greatest  number  of 
legal  votes  for  the  office  of  secretary  of  said  society,  and  was  duly 
elected  to  said  office;  that  said  Myron  E.  Clark  received  the  greatest 
number  of  legal  votes  for  the  office  of  treasurer  of  said  society,  and 
was  duly  elected  to  said  office;  Isaac  C.  Washburn  and  said  Allea  C. 
Fitch  received  the  greatest  number  of  legal  votes  for  the  office  of 
directors  of  said  society,  and  were  duly  elected  to  said  offices,  and  this 
action  is  brought  by  the  attorney-general  of  this  State  on  the  relation 
of  the  said  Charles  Rosboro,  William  V.  Reynolds,  Myron  B.  Clark  and 
Allen  C.  Fitch;  that  the  said  John  P.  Mickle  after  said  election,  and 
on  or  about  the  3d  day  of  January,  1888,  intruded  into  and  unlaw- 
fully exercised  within  this  State  the  office  of  president  of  said  society, 
and  has  ever  since  continued  so  to  do  in  violation  of  the  said  Charles 
Rosboro's  rights;  that  the  said  Charles  E.  Halstead  after  said  election 
and  on  or  about  the  3d  day  of  January,  1888,  intruded  into  and 
unlawfully  exercised  within  this  State  the  office  of  secretary  of  said 
society,  and  has  ever  since  continued  so  to  do  in  violation  of  tlie  rights 
of  the  said  William  V.  Reynolds;  that  the  said  William  H.  Tenbroeck 
after  said  election,  and  on  or  about  the  3d  day  of  January,  1888. 
intruded  into  and  unlawfully  exercised  tiae  office  of  treasurer  of  said 
society,  and  has  ever  since  continued  so  to  do  in  violation  of  the 
rights  of  the  said  Myron  E.  Clark;  that  the  said  Ephraim  G.  Palmer 
and  Henry  S.  Ambler  after  said  election,  and  on  or  about  the  3d  day 
of  January,  1888,  intruded  into  and  unlawfully  exercised  the  office  of 
director  of  said  society  and  have  ever  since  continued  so  to  do  in 
violation  of  the  rights  of  the  said  Allen  C.  Pitch. 

Wherefore  the  plaintiffs  demand  judgment  that  said  defendants 
are  not  and  neither  is  entitled  to  the  office  into  whicla  they  respect- 
ively intruded,  as  aforesaid,  and  which  they  respectively  exercised 
and  yet  exercise,  as  aforesaid,  and  that  they  be  respectively  ousted  and 
excluded  therefrom,  and  also  award  and  adjudge  the  costs  of  this 
action  against  the  defendants,  and  that  each  of  them  pay  to  the  said 
people  of  the  State  of  New  York  a  fine  of  S2,000;  that  the  said 
Charles  Rosboro,  William  V.  Reynolds,  Myron  E.  Clark  and  Allen  C. 
Fitch  is  each  entitled  to  and  be  put  into  possession  of  the  said  offices 
to  which  they  were  respectively  elected  as  aforesaid. 

Chaeles  F.  Taboe,  Attorney- General, 

Plaintiff's  Attorney. 

( Verification. ) 

Answer. —  It  is  no  answer  to  an  information  in  the  nature  of  a 
quo  warranto  that  the  aggrieved  parties  have  their  remedy  by  pri- 
vate action.     Poovlf  v.  nUhddle,  etc  ,  Co.,  23  Wend.  254.     It  is  a 
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sufiBcient  answer  in  a  quo  warranto  against  a  corporation  for  usurp- 
ing certain  franchises  to  say  that  such  franchises  were  granted  by  act 
■of  the  legislature.  People  v.  Rensselaer,  etc.,  R.  R.  Co.,  15  Wend. 
113. 

Evidence. —  In  an  action  by  the  attorney -general  in  the  name  of 
tlie  people,  to  try  the  title  to  an  office,  the  defendant  must  show,  be- 
fore he  can  have  judgment  in  his  favor,  that  he  has  the  legal  title 
to  the  office.  Possession  is  not,  in  such  an  action,  evidence  of  his 
right.  The  burden  is  upon  him  of  showing  that  his  possession  is  a 
legal  and  rightful  one.  Where,  however,  the  action  is  brought  upon 
the  relation  of  one  claiming  the  office,  the  failure  of  the  defendant 
to  prove  his  title  does  not  establish  that  of  the  relator.  Upon  that 
issue  the  plaintiffs  have  the  affirmative,  and  the  burden  is  upon  them 
to  maintain  it.  People  v.  Thatcher,  55  N.  Y.  525  ;  People,  ex  rel., 
V.  Utica  Ins.  Co.,  15  Johns.  357  ;  People  v.  Anthony,  6  Hun,  142. 
The  certificate  of  county  canvassers  gives  presumption  of  title  to 
tlie  officer,  and  absolute  title  to  it  is  destroyed  by  evidence  showing 
it  does  not  state  the  true  result.  People,  ex  rel.,  v.  Kessel,  10  Week. 
Dig.  209.  BiTt  the  certificate  and  returns  are  open  to  inquiry,  and 
may  be  corrected  and  set  aside  if  shown  to  be  erroneous.  People, 
ex  rel.,  v.  Vail,  20  Wend.  12;  People,  ex  rel.,  v.  Thatcher,  55  N.  Y. 
525.  A  voter's  intention  in  such  a  case  is  open  to  inquiry.  People 
V.  Saxton,  22  N.  Y.  309  ;  People,  ex  rel.,  v.  Love,  63  Barb.  535. 
A  relator  is  bound  to  make  out  a  better  title  than  that  of  defendant ; 
but  as  between  the  people  and  defendant,  the  latter  may  be  called 
on  to  show  his  possession  of  the  office  lawful.  People,  ex  rel.,  v. 
Perley,  80  N.  Y.  624.  The  legal  qualifications  of  voters  may  be  in- 
quired into  in  proceedings  in  the  nature  of  (pio  warranto  to  try  the 
title  to  an  elective  office,  and  in  case  any  were  disqualified  by  want 
of  residence,  or  being  minors  or  aliens,  their  votes  are  to  be  dis- 
carded where  it  will  change  the  result  of  the  election.  The  declara- 
tions of  the  voter  himself,  though  hearsay  evidence  of  such  disqualifi- 
cation, may  be  received  to  establish  it.  People,  ex  rel.,  v.  Pease,  27 
N.  Y.  45 ;  People  v.  Cooh,  8  id.  67 ;  People  v.  Thatcher,  55  id.  525  ; 
People  V.  Seaman,  5  Den.  409.  And  the  record  of  appointment  of 
an  appointive  office  may  be  contradicted.  People  v.  McCausland, 
54  How.  151. 

§  1950.  An  action,  brouglit  as  prescribed  in  this  article,  is  triable,  of  course  and 
■of  riglit.  by  a  jury,  in  like  manner  as  if  it  was  an  action  specified  in  section  nine 
hundred  and  sixty-eight  of  this  act,  and  without  procuring  an  order,  as  prescribed 
in  section  nine  hundred  and  seventy  of  this  act. 
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An  action  in  the  nature  of  a  quo  warranto,  brought  by  the  attor- 
ney-general in  the  name  of  the  people,  to  try  the  title  to  a  corporate 
office  to  which  there  are  several  claimants,  is  one  of  legal  not  of 
equitable  cognizance,  and  the  issues  therein  are  strictly  legal  ones. 
The  trial  of  such  issues  therefore  by  a  jury  is  tlie  constitutional  right 
of  the  parties,  and  if  other  equitable  causes  of  action  are  united 
with  such  an  action  all  must  be  tried  by  a  jury,  unless  a  jury  trial  ia 
waived.  "Where  plaintiff  read  the  pleadings  and  then  rested,  and 
some  of  defendants  applied  for  trial  by  jury,  which  was  denied,  held 
error  ;  a  party  cannot  be  deprived  of  his  constitutional  privilege  of 
trial  by  jury  by  a  technicality.  People  v.  A.  &  S.  R.  R.  Co.,  57 
N.  Y,  161.  A  special  jury  will  not  be  ordered  in  quo  wa/rranto 
proceedings  unless  special  reasons  therefor  are  shown.  People  v. 
Maguire,  43  How.  67. 

Form  of  Judgment. 
SUPEEME  COURT. 


The  People  of  tlie  State  of  New  York, 
on  the  relation  of  Charles  Rosboro, 
William  V.  Reynolds,  Myron  E.  Clark 
and  Allen  C.  Fitch,  Plaintifis, 

ayst. 

John  P.  Mickle,  Charles  B.  Halstead, 
William  H.  Tenhroeck,  Bphraim  G. 
Palmer  and  Henry  S.  Ambler,  De- 
fendants. 


The  issues  in  this  action  having  been  brought  on  for  trial  before 
Mr.  Justice  Samuel  Edwards  and  a  jury,  at  a  Circuit  Court  held  on 
the  second  Tuesday  of  June,  1888,  and  a  verdict  for  the  plaintiff  and 
relators  against  the  defendants,  and  that  the  relators  were  severally 
duly  elected  to  their  respective  offices,  as  alleged  in  the  complaint, 
having  been  duly  rendered  on  the  15tli  day  of  June,  1888,  and  the 
court  having  thereupon  ordered  that  judgment  be  entered  in  pursu- 
ance of  such  verdict  in  favor  of  the  plaintiflfs  upon  the  rights  against 
the  defendants  upon  the  right,  and  upon  the  right  in  favor  of  the  re- 
lators against  the  defendants  upon  the  right,  and  as  the  several  rights 
of  the  plaintiffs,  respective  relators  and  respective  defendants  are 
found  and  determined  by  the  said  verdict,  and  that  such  judgment 
also  adjudge  that  the  defendants  were  respectively  guilty  of  intruding 
into  and  unlaM'fully  exercising  and  continuing  to  exercise  within  this 
fState  the  several  offices  as  alleged  in  tlie  complaint  in  this  action,  and 
that  they  respectively  be  ousted  and  excluded  therefrom,  and  in  favor 
of  the  relators  against  the  defendants  for  the  costs  of  this  action,  and 
that  the  defendants  are  not,  and  neither  of  them  is,  entitled  to  the 
office  into  which  they  respectively  intruded  as  aforesaid,  and  which 
they  respectively  exercised,  and  yet  exercise  as  aforesaid,  and  that 
the  relators  are  each  respectively  entitled  to  be  put  in  possession  of 
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said  offices  to  whioli  they  were  respectively  elected  as  aforesaid,  and  the^ 
costs  of  the  relators  having  been  adjusted  at  $370.74: 

Now,  on  motion  of  Charles  F.  Tabor,  attorney-general,  by  Andrews 
&  Longley  as  counsel,  to  assist  the  attorney-general  in  the  prosecution 
of  the  above  cause  in  behalf  of  this  State,  judgment  is  hereby  or- 
dered given  and  rendered  in  favor  of  the  plaintiffs  upon  the  right, 
against  the  defendants  upon  the  right,  and  upon  the  righb  in  favor 
of  the  relators  against  the  defendants  upon  the  right,  and  as  the 
several  rights  of  the  plaintiff's  respective  relators  and  respective  de- 
fendants are  found  and  determined  by  the  said  verdict,  and  that  the 
defendants  were  respectively  guilty  of  intruding  into  and  unlawfully 
exercising  and  continuing  to  exercise  within  this  State  the  several 
offices  as  alleged  in  the  complaint  in  this  action,  and  that  the  said  de- 
fendant John  P.  Mickle  be  ousted  and  excluded  from  the  oflBce  of  presi- 
dent of  the  Columbia  County  Agricultural  Society,  mentioned  in  the 
complaint  in  this  action,  and  that  said  Charles  Rosboro,  one  of  the 
relators  in  this  action,  is  and  he  is  hereby  declared  to  be  entitled  to  the 
said  office  of  president  of  said  society,  by  virtue  of  the  election  in  the 
said  complaint  contained ;  that  the  said  defendant  Charles  B.  Hal- 
stead  be  ousted  and  excluded  from  the  office  of  secretary  of  the  said 
Columbia  County  Agricultural  Society,  mentioned  in  the  complaint  in 
this  action,  and  that  the  said  William  V.  Eeynolds,  one  of  the  relators  in 
this  action,  is  and  he  is  hereby  declared  to  be  entitled  to  the  said  office 
of  secretary  of  said  society,  by  virtue  of  the  election  in  the  said  com- 
plaint mentioned  ;  that  the  said  defendant  William  H.  Tenbroeck 
be  ousted  and  excluded  from  the  office  of  treasurer  of  the  said 
Columbia  County  Agricultural  Society  mentioned  in  the  complaint  in 
this  action,  and  that  the  said  Myron  E.  Clark,  one  of  the  relators  in 
this  action,  is  and  he  is  hereby  declared  to  be  entitled  to  the  said  office  of 
treasurer  of  said  society,  by  virtue  of  the  election  in  the  said  com- 
plaint contained  ;  that  the  said  defendants  Ephraim  G.  Palmer  and 
Henry  S.  Ambler  be  ousted  and  excluded  from  the  office  of  directors 
of  the  said  Columbia  County  Agricultural  Society  mentioned  in  the 
complaint  in  this  action,  and  that  the  said  Allen  C.  Fitch,  one  of  the 
relators  in  this  action,  is  and  he  is  hereby  declared  to  be  entitled  to 
the  said  office  of  dii'ector  of  said  society,  by  virtue  of  the  election  in 
the  said  complaint  mentioned  ;  and  also  that  the  defendants  in  this 
action  are  not  and  neither  of  them  is  entitled  to  the  office  into  which 
they  respectively  intruded  as  aforesaid,  in  which  they  respectively  ex- 
ercised and  yet  exercise  as  aforesaid,  and  that  the  relators  are  eacli 
respectively  entitled  to  be  put  in  possession  of  said  offices  to  which 
they  were  respectively  elected  as  aforesaid.  And  it  is  further  adjudged 
that  the  said  relators,  the  said  Charles  Rosboro,  William  V.  Eeynolds, 
Myron  E.  Clark  and  Allen  C.  Fitch,  recover  against  the  defendants, 
the  said  John  P.  Mickle,  Charles  E.  Halstead,  vVilliam  H.  Tenbroeck, 
Ephraim  G.  Palmer  and  Henry  S.  Ambler,  the  sum  of  1370.74  costs 
of  this  action. 

Dated  June  19,  1888.  Jacob  D.  Wubts, 

Clerk  of  Ulster  County. 

§  1951.  Where  final  judgment  is  rendered,  upon  the  right  and  iu  favor  of  the 
person  so  alleged  to  be  entitled,  he  may,  after  taking  the  oath  of  office,  and  giv- 
ing an  ofiBcial  bond,  as  prescribed  by  law,  take  upon  himself  the  execution  of  the 
94 
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office.  He  must,  Immediately  thereafter,  demand  of  the  defendant  in  the  action, 
delivery  of  all  the  books  and  papers  in  the  custody,  or  under  the  control,  of  the 
defendant,  belonging  to  the  office  from  which  the  defendant  has  been  so  ex- 
cluded. 

§  1952.  If  the  defendant  refuses  or  neglects  to  deliver  any  of  the  books  or  pa- 
pers, demanded  as  prescribed  in  the  last  section,  he  is  guilty  of  a  misdemeanor; 
and  the  same  proceedings  must  be  taken,  to  compel  the  delivery  thereof,  as  are 
now  or  shall  hereafter  be  prescribed  by  law,  where  a  person,  who  has  held  an 
office,  refuses  or  neglects  to  deliver  the  books  or  papers  to  his  successor. 

Where,  under  an  adverse  judgment  in  an  action  of  quo  warranto, 
the  defendant,  who  was  in  possession  of  the  office,  having  a  certifi- 
cate of  election  from  the  duly  constituted  board  of  canvassers,  was 
removed  from  the  office,  held,  that  upon  reversal  of  the  judgment 
by  the  Court  of  Appeals,  it  was  proper  to  compel  restitution  of  the 
rights  lost  by  the  erroneous  judgment  on  motion  to  amend  the  judg- 
ment by  adding  to  it  a  command  that  the  relator  surrender  to  the 
defendant  all  the  books,  papers  and  insignia  of  office,  and  the  rooms 
appropriated  to  the  use  of  the  officer.  The  provisions  of  the  Re- 
vised Statutes  to  compel  the  delivery  of  books  and  papers  by  an  offi- 
cer to  his  successor,  or  by  a  usurper  to  a  real  officer,  do  not  interfere 
with  the  action  of  the  appellate  court  in  such  a  case.  People,  ex 
rel.  Daily,  v.  Livingston,  80  ~^.  T.  C6.  The  party  having  the  adju- 
dication in  his  favor  required  by  statute,  that  is  conclusive.  Id. 
Where  there  has  been  an  adjudication  that  a  person  claiming  an 
office  is  entitled  thereto  as  against  an  incumbent,  any  amount  of 
compensation  for  services  rendered,  not  paid  to  the  intruder  in  the 
office,  is  due  and  payable  to  the  one  entitled  to  the  office,  and  may 
be  recovered  by  the  latter  of  the  municipality  ;  but  where  payment 
has  once  been  made  to  the  person  in  office  under  color  of  title,  the 
municipality  is  protected  from  a  second  payment,  after  an  adjudica- 
tion against  the  one  in  office  ;  and  after  notice  thereof  to  the  disburs- 
ing officer  of  the  municipality,  if  the  intruder  continues  to  perform 
the  duties  of  the  office,  the  compensation  belongs  to  the  person  ad- 
judged entitled  to  the  office,  and  he  may  maintain  an  action  against 
the  municipality  therefor,  although  it  has  been  paid  to  the  intruder. 
Mc  Yeany  v.  The  Mayor,  80  JS".  Y.  185 ;  Dolan  v.  The  Mayor,  68 
id.  274.  If,  pending  the  proceedings,  one  not  a  party  to  the  action 
gets  possession  of  the  office,  claiming  title,  he  is  not  affected  by  the 
judgment.  Peojple  v.  Murray,  73  N.  Y.  535.  Upon  the  rendition 
of  a  regular  judgment  of  ouster  against  the  officer  and  in  favor  of 
the  claimant,  the  officer  becomes  vested,  eo  instanti,  with  the  office. 
A  writ  of  assistance  or  leave  to  issue  execution  should  not  be  granted 
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directing  tlie  sherifE  to  put  the  successful  party  in  possession  of  the 
office  and  books  and  papers ;  so  far  as  the  office  is  concerned,  the 
judgment  executes  itself.  People  v.  Uonover,  6  Abb.  220  ;  Welch 
V.  Coolc,  7  How.  282. 

The  order  for  delivering  of  the  books  and  papers  will  be  made 
only  when  the  title  is  clear.  ,  People  v.  Stevens,  5  Hill,  616 ;  Con- 
over's  Case,  5  Abb.  73  ;  Matter  of  Baker,  11  How.  418  ;  People  v. 
Allen,  42  Barb.  203 ;  DevlirCs  Case,  5  Abb.  281 ;  Matter  of  Whit- 
ing, 2  Barb.  513;  Matter  of  Davis,  19  How.  323.  For  a  discus- 
sion of  the  practice  on  snch  an  application,  see  Welch  v.  Cooh,  7 
How.  173 ;  id.  282.  An  appeal  from  the  judgment  of  ouster  does 
not  operate  as  a  stay  of  proceedings.     Id. 

§  1953.  {^Amended,  1884.]  Where  final  judgment  has  been  rendered,  upon  the 
right  and  in  favor  of  the  person  so  alleged  to  be  entitled,  he  may  recover,  by 
action  against  the  defendant,  the  damages  which  he  has  sustained,  in  consequence 
of  the  defendant's  usurpation,  intrusion  into,  unlawful  holding,  or  exercise  of  the 
office. 

Where  one  has  unlawfully  obtained  possession  of  an  office  to 
Avhich  another  is  appointed,  the  latter  may  maintain  an  action 
against  the  former  for  the  emoluments  or  salary  attached  to  the 
office  and  received  by  the  incumbent.  Nichols  v.  McLean,  63 
How.  448.  This  section  was  amended  in  1884,  by  reason  of  the 
litigation  theretofore  arising  over  the  mayoralty  of  the  city  of 
Albany.  In  that  case  a  verdict  was  rendered  in  favor  of  relator, 
that  he  was  entitled  to  the  office ;  thereafter,  upon  application  of  the 
relator,  a  supplemental  complaint  was  allowed  to  be  filed  by  plain- 
tiff, by  reason  of  defendant  having  drawn  the  salary  of  the  office,  on 
the  ground  that  the  claim  for  damages  could  not  be  set  forth  in  the 
original  complaint,  but  must  be  alleged  in  some  manner  after  the 
right  to  the  office  had  been  established.  Swinburne  v.  Nolan,  30 
Hun,  484.  The  defendant  filed  an  answer  denying  that  the  plain- 
tiff had  sustained  damages  to  that  amount,  admitting  the  receipt  of 
the  salary,  but  denying  that  plaintiff  was  entitled  thereto.  On  the 
trial  the  court  held  that  there  were  no  disputed  questions  of  fact  and 
directed  a  judgment  for  the  amount  named.  Held  no  error ;  that  in 
case  of  the  usurpation  of  a  public  office,  the  measure  of  damages  is 
the  amount  of  salary  received  by  the  usurper.  Swinburne  v.  Nolan, 
32  Hun,  612.  The  latter  decision  was  affirmed,  101  N.  Y.  539, 
which  also  holds,  that  taking  the  oath  and  a  demand  of  possession 
of  the  office  are  not  conditions  precedent  to  the  relator's  right  of 
recovery.     It  is  not  part  of  the  plaintiff's  case  to  show  that  the  rela- 
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tor  was  prepared  to  enter  upon  the  duties  of  the  office,  nor  is  it  any 
defense  that  conditions  precedent  to  their  performance  have  not 
been  observed  by  him.  v 

§  1954.  Where  two  or  more  persons  claim  to  be  entitled  to  the  same  office  or 
franchise,  the  attorney-general  may  bring  the  action  against  all,  to  determine 
their  respective  rights  thereto. 

t;  1955.  In  an  action,  brought  as  prescribed  in  subdivision  third  of  section  one 
thousand  nine  hundred  and  forty-eight  of  this  act,  the  final  judgment,  in  favor  of 
the  plaintiff,  must  perpetually  restrain  the  defendant  or  defendants,  from  the 
commission  or  continuance  of  the  act  or  acts  complained  of.  A  temporary  injunc- 
tion to  restrain  the  commission  or  continuance  thereof,  may  be  granted,  upon 
proof,  by  affidavit,  that  the  defendant  or  defendants  enjoined  have  acted  as  a 
corporation,  within  the  State,  without  being  duly  incorporated,  or  have  usurped, 
exercised,  or  claimed,  within  the  State,  a  franchise,  liberty,  or  corporate  right, 
not  granted  to  them  by  law.  The  provisions  of  title  second  of  chapter  seventh  of 
this  act  apply  to  such  a  temporary  injunction,  and  the  proceedings  thereupon, 
except  where  special  provision  is  otherwise  made  in  this  title.  For  that  purpose, 
the  injunction  order  is  deemed  to  have  been  granted  as  prescribed  in  section  sis 
hundred  and  three  of  this  act. 

Injunction. —  In  an  action  to  try  title  to  office  an  injunction ^eTi- 
denU  lite  cannot  be  granted  where  the  action  is  between  individuals ; 
Morris  v.  Whelafi,  64  How.  109;  but  may  be  had  in  an  action 
by  tlie  attorney-general.  Tappen  v.  Gray,  9  Paige,  507;  S.  C,  7 
Hill,  259 ;  The  Mayor  v.  Conover,  5  Abb.  171 ;  People  v.  Sampson, 
25  Barb.  254  ;  Hartt  v.  Harvey,  32  id.  55.  A  defendant  should  not 
be  restrained  from  exercising  all  his  functions  during  the  pendency 
of  an  action,  though  he  may  be  restrained  from  specific  acts.  Peo- 
ple, ex  rel.,  v.  Draper,  24  Barb.  265.  In  an  action  in  the  name  of 
the  people,  to  remove  a  person  from  office  in  a  corporation  into 
which  it  is  alleged  he  has  intruded,  and  for  damages,  an  injunction  ia 
not  proper.  People,  ex  re^.,  v.  Cbn.^Zm,  5Hun,452.  The  Supreme 
Court  has  jurisdiction  to  restrain  those  claiming  to  be  the  trustees  of 
a  religious  corporation  in  an  action,  brought  by  those  in  possession, 
from  intei'fering  with  the  property,  etc.,  of  the  corporation.  Peis 
V.  Bhode,  6  Civ.  Pro.  R.  406. 

If  a  mutual  insurance  company  exercises  franchises  not  conferred 
by  its  charter,  or  without  complying  with  statutory  conditions,  it 
may  be  restrained  by  application  to  the  court.  People  v.  Mutual 
Endowtnent,  etc.,  Ass'n,  17  Week.  Dig.  174.  As  to  injunction  in 
quo  warranto  proceedings,  see  cases  under  §  1948. 

§  1956.  In  any  other  action,  brought  as  prescribed  in  this  article,  where  a 
defendant  is  adjudged  to  be  guilty  of  usurping  or  intruding  into,  or  unlawfully 
holding  or  exercising,  an  office,  franchise  or  privilege,  final  judgment  must  be 
rendered,  ousting  and  excluding  him  therefrom,  and  in  favor  of  the  people  or  the 
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relator,  as  the  case  requires,  for  the  costs  of  the  action.  As  a  part  of  the  final 
judgment,  the  court  may,  in  its  discretion,  also  award,  that  the  def«udant,  or, 
where  there  are  two  or  more  defendants,  that  one  or  more  of  them,  pay  to  the 
people  a  fine,  not  exceeding  two  thousand  dollars.  The  judgment  for  the  fine 
may  be  doclteted,  and  execution  may  he  issued  thereupon,  in  favor  of  the  people, 
as  if  it  had  been  rendered  in  an  action  to  recover  the  fine.  The  fine,  when  col- 
lected, must  be  paid  into  the  treasury  of  the  State. 

Costs. —  In  an  action,  in  the  nature  of  a  quo  warranto,  Ijrought 
against  a  number  of  defendants,  where  the  court  has  no  power  to 
adjust  the  ultimate  rights,  of  the  defendants  in  the  subject  of  the 
action,  it  cannot  compel  a  part  of  the  defendants  to  pay  costs  to  the  , 
other  defendants.  People,  ex  rel.,  -v.  A.  &  S.  R.  R.  Co.,  5  Lans.  23  ; 
affirmed  on  other  grounds,  57  N.Y.  161.  A.  proceeding  in  the  nature 
of  a  quo  warranto  is  a  civil  action,  and  the  prevailing  party  is  en- 
titled to  costs  where  the  complaint  in  such  action  alleges  that  the  de- 
fendant has  usurped  the  office  in  question,  and  that  the  relator  is 
entitled  to  it,  and  issue  is  joined  on  both  questions.  In  case  judgment 
is  rendered  against  defendants  ousting  him  from  office,  the  people 
and  the  relator  are  plaintiffs,  and,  as  such,  are  entitled  to  costs, 
although  the  judgment  also  determines  that  the  relator  is  not  enti- 
tled to  the  office.  People,  ex  rel.  Fur  man,  v.  Glute,  52  N".  Y.  576. 
Although  an  office  has  expired  when  judgment  comes  to  bo  pro- 
nounced, yet  the  court  will  proceed  and  pronounce  judgment,  inas- 
much as  the  relators,  if  successful,  are  entitled  to  costs.  People  v. 
Loomis,  8  "Wend.  396.  The  defeated  party  is  liable  for  costs.  Peo- 
ple V.  Clarice,  10  Barb.  120  ;  affirmed,  9  N".  Y.  349 ;  People,  ex  rel.. 
V.  Coo^,  8  id.  67.  It  seems  that,  for  the  purpose  of  collecting  costs 
and  a  fine,  an  execution  is  proper.     People  v.  Conover,  6  Abb.  220. 

Pine.  —  A  fine  should  not  be  imposed  in  quo  warranto  for  usurp- 
ing the  office,  unless  there  is  some  evidence  showing  that  defendant 
has  been  guilty  of  a  criminal,  or  at  least  grossly  improper  act,  in 
taking  or  holding  the  office.  People,  ex  rel.  Swinburne,  v.  Nolan, 
65  How.  468. 

Appeal.  —  In  an  action  in  the  nature  of  quo  warranto,  based  upon 
the  incapacity  of  defendant  to  hold  the  oflBce,  and  the  election  of 
relator,  as  in  case  of  a  vacancy,  the  defendant  is  not  interested  after 
his  incapacity  is  established,  in  defeating  the  relator's  claim,  and  can- 
not appeal  from  a  judgment  establishing  it,  where  his  own  incapacity 
stands  admitted.  People,  ex  rel.  Cornell,  v.  Knox,  38  Hnn,  236. 
Decisions  are  to  be  reviewed  upon  the  principles  applicable  to  civil 
actions.  People  v.  CooJc,  8  N.  Y.  67.  An  appeal  does  not  operate 
as  a  stay  of  proceedings.     Welch  v.  Cook,  7  How.  282. 
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CHAPTER    XXXIV. 

ACTION  TO  VACATE  LETTERS-PATENT. 

§  1957.  The  attorney-general  may  maintain  an  action  to  vacate  or  annul  letters- 
patent,  granted  by  the  people  of  the  State,  in  either  of  the  following  cases: 

1.  Where  they  were  obtained  by  means  of  a  fraudulent  suggestion,  or  conceal- 
ment of  a  material  fact,  made  by,  or  with  the  knowledge  or  consent  of,  the  persou 
to  whom  they  were  issued. 

3.   Where  they  were  issued  in  ignorance  of  a  material  fact,  or  through  mistake. 

3.  Where  the  patentee,  or  those  claiming  under  him,  have  done  or  omitted  an 
act,  in  violation  of  the  terms  and  conditions  upon  which  the  letters-patent  were 
granted,  or  have,  by  any  other  means,  forfeited  the  interest  acquired  under  the 
same. 

Whenever  the  attorney-general  has  good  reason  to  believe,  that  any  act  or  omis- 
sion, specified  in  this  section,  can  be  proved,  and  that  the  persou  to  be  made  de- 
fendant has  no  sufficient  legal  defense,  he  must  commence  such  an  action. 

§  1958.  An  action,  brought  as  prescribed  in  this  article,  is  triable,  of  course  and 
of  right,  by  a  jury,  as  if  it  was  an  action  specified  in  section  nine  hundred  and 
six|y-eight  of  this  act,  an  d  without  procuring  an  order,  as  prescribed  in  section 
nine  hundred  and  seventy  of  this  act. 

§  1959.  Where  final  judgment,  vacating  or  annulling  letters- patent,  is  rendered 
in  an  action,  brought  as  prescribed  in  the  last  section,  the  attorney -general  must 
cause  a  copy  of  the  judgment-roll  to  be  forthwith  filed  in  the  office  of  the  secre- 
tary of  State;  who  must  make  an  entry,  in  the  records  of  the  commissioners  of 
the  land  office,  stating  the  substance  and  effect  of  the  judgment,  and  the  time 
when  the  judgment-roll  was  filed.  The  real  property,  granted  by  those  letters- 
patent,  may  thereafter  be  disposed  of  by  the  commissioners  of  the  land  office,  as 
if  the  letters-patent  had  not  been  issued. 

§  1960.  Immediately  after  making  the  entry  prescribed  in  the  last  section,  the 
secretary  of  State  must  transmit  a  certified  transcript  thereof  to  the  clerk,  or  the 
register,  as  the  case  requires,  of  each  county,  in  which  the  real  property  affected 
by  the  judgment  is  situated.  The  clerk  or  register  must  file  it;  and,  if  the  let- 
ters-patent are  recorded  in  his  office,  he  must  note  the  contents  of  the  transcript 
in  the  margin  of  the  record. 

See  People  v.  Clarice,  9  N.  T.  349,  as  to  when  this  action  can  be 
maintained.  As  this  action  can  only  be  maintained  by  the  attornej'- 
general  for  the  benefit  of  the  State,  and  as  the  precedents  are  easily 
accessible  by  that  office,  none  are  given  here. 
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CHAPTER  XXXV. 

ACTION  FOR  A  FINE,  PENALTY  OR  FORFEITURE,  OR  UPON  A  FOR. 
FEITED  RECOGNIZANCE. 

§  1961.  Whenever,  by  the  decision  of  the  General  Term  of  the  Supreme  Court, 
or  of  a  Superior  City  Court,  a  construction  is  given  to  a  statute,  an  act  done,  in 
good  faith,  and  in  conformity  to  that  construction,  after  the  decision  was  made, 
and  before  a  reversal  thereof  by  the  Court  of  Appeals,  is  so  far  valid,  that  the 
party  doing  it  is  not  liable  to  any  penalty  or  forfeiture,  for  an  act  that  was  ad- 
judged lawful  by  the  decision  of  the  court  below.  But  this  section  does  not  con- 
trol or  affect  the  decision  of  the  Court  of  Appeals,  upon  an  appeal  actually  taken 
before  the  reversal. 

The  provision  of  the  Revised  Statutes  for  which  this  section  is 
substituted  was  held,  in  Chenango  Bridge  Co.  v.  Paige.,  88  N.  Y. 
178,  not  to  apply  to  an  action  to  recover  damages  sustained  by  the 
erection  and  maintenance  of  a  bridge,  as  the  action  was  not  to  enforce 
a  penalty  or  forfeiture. 

§  1963.  Where  real  or  personal  property  has  been  forfeited,  or  a  penalty  in- 
curred, to  the  people  of  the  State,  or  to  an  oflScer,  for  their  use,  pursuant  to  a  pro- 
vision of  law,  the  attorney-general,  or  the  district  attorney  of  the  county  in  which 
the  action  is  triable,  must  bring  an  action  to  recover  the  property  or  penalty,  in  a 
court  having  jurisdiction  thereof.  Where  the  Supreme  Court  and  a  justice's 
court  have  concurrent  jurisdiction  of  the  action,  it  may  be  brought  in  either,  at 
the  election  of  the  attorney-general  or  district  attorney.  A  recovery  in  such  an 
action  bars  a  recovery,  in  any  other  action,  brought  for  the  same  cause. 

This  section  is  confined  to  actions  brought  by  the  people.  Actions 

by  informers  are  provided  for  by  sections  1893,  1898. 

§  1963.  Money  recovered  in  such  an  action,  which  is  not  otherwise  specially 
granted  or  appropriated  by  law,  must,  when  collected,  be  paid  into  the  treasury 
of  the  State. 

§  1964.  Sections  one  thousand  eight  hundred  and  ninety-seven  and  one  thou- 
sand eight  hundred  and  ninety-eight  of  this  act  apply  to  an  action,  brought  as 
prescribed  in  the  last  two  sections. 

§  1965.  Where  the  condition  of  a  recognizance  is  broken,  an  order  of  the  court, 
directing  the  prosecution  of  the  recognizance,  is  a  sufficient  forfeiture  thereof. 

§  1966.  Where  a  recognizance  to  the  people  is  forfeited,  the  district  attorney  of 
the  county  in  which  it  is  taken,  must,  unless  the  court  otherwise  directs,  forth- 
with bring  an  action  to  recover  the  penalty  thereof.  It  is  not  necessary,  in  such 
an  action,  to  allege  or  prove  any  damages,  by  reason  of  the  breach  of  the  condi- 
tion; but  where  the  people  are  entitled  to  judgment  therein,  they  must  have 
j  udgment  absolute,  for  the  penalty  of  the  recognizance. 

When  recognizance  is  forfeited. —  A  party  bound  to  appear  and 
answer  forfeits  his  recognizance  if  he  departs  without  leave  ;  Peo- 
fle  V.  Stager.,  10  Wend.  431 ;  or  if,  after  appearing,  he  depart  with- 
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out  leave;  People  v.  Jayne,  27  Barb.  58 ;  or  if  called,  he  fail  to  ap- 
pear at  any  time  during  the  trial;  People  v.  Petry,  2  Hilt.  523; 
People  V.  Blankman,  17  Wend.  252 ;  or  if  he  depart  before  the 
conclusion  of  the  trial ;  People  v.  McCoy,  39  Barb.  73 ;  or  even  if 
corporally  present,  he  fail  to  answer  when  called  ;  People  v.  Wilgus, 
5  Den.  58.  If  a  regular  term  of  the  court  intervene  at  which  no 
jury  is  summoned,  there  can  be  no  forfeiture  at  a  subsequent  term. 
People  V.  Derby,  1  Park.  392.  Where  a  recognizance  is  condi- 
tioned for  the  defendant's  appearance  on  a  day  certain,  "  and  from 
time  to  time  as  directed  by  the  justice,"  and  the  proceedings  are  ad- 
journed at  a  time  when  the  defendant  is  not  present,  there  cannot 
be  a  forfeiture  of  the  recognizance  at  a  subsequent  adjourned  day. 
People  V.  Scott,  67  N.  Y.  585.  It  is  a  valid  excuse  for  non-appear- 
ance of  the  principal  that  he  was  enlisted  as  a  soldier  in  the  armies 
of  the  United  States,  and  prevented  from  appearing  by  order  of  his 
superiors.  People  v.  CooTc,  30  How.  110 ;  People  v.  Cushney,  44 
Barb.  118.  The  object  of  the  statute  is  not  simply  to  secure  the  at- 
tendance of  the  defendant  at  the  adjourned  day,  but  during  the  trial, 
until  the  termination  thereof.  People  v.  Milham,  100  N.  Y.  273. 
In  an  action  on  a  recognizance  given  by  a  husband  for  the  support 
of  his  wife,  it  appeared  that  at  the  time  it  was  given  they  were  living 
apart ;  he  then  offered  to  support  her  at  his  father's  house,  where 
they  had  resided  previously,  but  refused  to  support  her  elsewhere ; 
she  declined  to  go ;  held,  the  evidence  failed  to  establish  a  breach  of 
the  recognizance.     People  v.  Pettit,  74  N.  Y.  320. 

Precedent  for  Complaint  on  Recognizance. 
SUPREME  COURT  — Ulster  County. 


The  People  of  the  State  of  New  York, 
ex  rel.   Ephraim  L.  Van  Aken,  over- 
seer   of    the    poor    of  the   town   of 
Esopus,  Ulster  county, 
agst. 
Warren  Milham,   George  Milham  and 
Benjamin  Turner. 


The  plaintifis  complain  of  the  defendants  and  show  to  the  court: 
Fimt.  That  heretofore  and  on  or  about  the  38th  day  of  May,  1879, 
upon  a  warrant  of  arrest  under  the  hand  of  D.  W.  Benton,  Esq.,  a  jus- 
tice of  the  peace  in  and  for  the  town  of  Esopus,  Ulster  county.  New  York, 
in  pursuance  of  the  statute  in  such  case  made  and  provided,  the  de- 
fendant Warren  Milham  was  apprehended  and  arrested,  charged  with 
being  the  putative  father  of  a  child  likely  to  be  born  a  bastard,  and 
upon  the  same  day  was  produced  and  brought  before  said  justice,  who. 
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pursuant  to  statute,  immediately  called  to  his  aid  J.  V.  W.  Krom, 
Esq.,  another  justice  of  said  town  and  county. 

Second.  That  such  proceedings  were  thereupon  had  before  said  jus- 
tices, that  the  said  prisoner,  Warren  Milham,  requiring  delay,  and  he 
having  given  suflBcient  reason  therefor,  and  the  examinations  being 
postponed  and  adjourned  pursuant  to  statute,  the  said  Warren  Milham, 
together  with  the  defendants  George  Milham  and  Benjamin  Turner, 
hiis  sureties,  in  accordance  with  the  statute  in  such  case  made  and  pro- 
vided, executed  a  written  bond  for  the  appearance  of  said  Warren 
Milham,  and  delivered  the  same  to  the  justices  aforesaid,  a  copy  of 
which  bond  is  hereto  annexed  and  made  a  part  of  this  complaint. 

Third.  That  thereupon  the  said  Warren  Milham  was  released  and 
discharged  from  the  custody  of  the  officer  who  had  apprehended  him 
as  aforesaid. 

Fourth.  And  these  plaintiffs  further  allege  that  default  has  been 
made  in  the  conditions  of  said  bond  in  this,  to-wit:  That  the  said  de- 
fendant Warren  Milham  did  not  personally  be  and  appear  on  said  ex- 
amination and  adjudication  before  said  justices,  as  he  was  required  to 
■do  by  the  conditions  of  said  bond  by  said  justices,  although  repeat- 
edly called  by  said  justices,  but  wholly  failed  and  made  default;  that 
he  departed  from  said  examination  and  adjudication  without  leave  of 
said  justices  ;  that  by  reason  of  the  premises  said  bond  became  for- 
feited and  the  sureties  thereon  became  liable  in  the  penalty  thereof. 

Fifth.  And  the  said  plaintiffs  say  that  the  defendants  in  this  action 
have  not  paid  the  said  sum  of  $500,  so  as  aforesaid  acknowledged  by 
them  to  be  indebted  to  the  said  plaintiffs,  nor  any  part  thereof,  and 
said  plaintiffs  say  that  the  said  bond  remains  in  full  force,  strength 
and  effect  and  in  no  manner  reversed,  vacated  or  set  aside.  Where- 
fore the  plaintiffs  demand  judgment  against  said  defendants  for  the 
sum  of  $500  and  interest  besides  cost. 

ROSWELL   LOCKWOOD, 

Plaintiffs'  Attorney,  Kingston,  ]Sf.  Y. 

When  forfeiture  remitted. —  The  Common  Pleas  has  jurisdiction 
to  remit  a  forfeited  recognizance  in  whole  or  in  part,  upon  such 
terms  as  appear  just  and  reasonable.  People,  ex  rel.,  v.  Petry,  2  Hilt. 
523.  To  entitle  the  bail  to  a  remission  of  the  forfeiture,  it  must  ap- 
pear that  he  in  no  way  connived  at  the  escape  of  the  party  indicted.  Id. 
An  application  to  remit  a  forfeiture  will  not  be  entertained  while 
the  accused  is  a  fugitive  from  justice.  People  v.  Fields,  6  Daly, 
410.  Forfeiture  will  not  be  remitted  on  the  ground  of  a  verbal 
agreement  by  the  district  attorney  to  postpone  the  case  or  give  notice. 
People  V.  Haggerty,  5  Daly,  232.  And  where  a  nolle  prosequi  has 
been  entered,  or  the  prisoner  subsequently  surrendered  or  acquitted,  it 
must  appear  that  the  prosecution  was  not  deprived  of  proofs  by  the 
delay.  People  v.  Carey,  5  Daly,  533  ;  S.  C,  id.  406 ;  People  v. 
Abrahams^  6  id.  120 ;  People  v.  Williams,  id.  69.  If  the  princi- 
pal dies,  so  that  surrender  cannot  be  made,  judgment  will  be  vacated; 
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People  V.  Wissig,  7  Daly,  23  ;  so  if  the  principal  surrenders  and  is 
convicted,  but  costs  must  be  paid.     People  v.  Deery,  6  Daly,  493.  ' 
The  recognizance  will  not  be  discharged  on  giving  new  bail  till  there 
has  been  a  trial,  but  proceedings  on  the  forfeiture  will  be  stayed. 
People  V.  Coman,  5  Daly,  527 ;  appeal  dismissed,  63  N.  Y.  611. 

Actions  on  recognisances.  —No  one  but  the  district  attorney  can 
prosecute  for  a  breach  of  a  recognizance  given  for  good  behavior. 
People  V.  Meyers,  1  Sheld.  429.  An  action  will  lie  in  the  Supreme 
Court  on  a  recognizance  taken  in  the  Oyer  and  Terminer.  People 
V.  Yan  Eps,  4  Wend.  387.  An  action  on  a  recognizance  may  be 
brought  in  any  court  having  jurisdiction  of  the  parties.  People  v. 
Allen,  2  How.  34;  People  \..Blaclcman,  1  Den.  632.  It  need  not 
be  averred  that  the  recognizance  was  filed ;  People  v.  Huggins,  10 
Wend.  464 ;  but  it  must  have  been  filed,  in  fact.  People  v.  Shaver,  4 
Park.  45.  In  an  action  on  a  recognizance  given  for  the  support  of 
a  bastard,  it  is  not  necessary  to  assign  breaches.  People  v.  Corhett, 
8  Wend.  520 ;  People  v.  Tilton,  13  id.  597.  In  a  declaration  on  a 
recognizance  for  appearance,  it  is  not  necessary  to  show  that  there 
was  probable  cause  for  believing  the  accused  guilty  of  the  charge 
preferred,  nor  that  the  magistrate  made  any  adjudication  in  the  mat- 
ter. Ohamplain  v.  People,  2  N.  Y.  82,  overruHng  People  v.  Young, 
7  Hill,  440  ;  People  v.  Koeber,  id.  43.  -  It  is  a  good  defense  to  an 
action  on  a  recognizance  that  the  arrest  of  the  principal  was  illegal. 
People  V.  Shamer,  4  Park.  45.  The  inability  of  the  principal  to 
appear,  by  reason  of  the  act  of  God,  is  a  good  defense  to  an  action 
against  the  bail.  People  v.  Tubbs,  37  N.  Y.  586.  In  an  action  on 
a  recognizance  given  by  the  putative  father  of  a  bastard,  the  verdict 
and  judgment  are  for  the  penalty.  People  v.  Relyea,  16  Johns. 
155  ;  People  v.  Tilton,  13  Wend.  597.  As  to  the  effect  of  the  law 
of  1844  in  making  a  docketed  recognizance  a  lien  on  real  estate  as 
if  a  judgment,  see  People  v.  Lott,  21  Barb.  130.  A  recognizance, 
wherein  it  is  agreed  that,  on  default,  a  summary  judgment  may  be 
entered,  is  constitutional,  and  a  judgment  may  be  entered  by  filing 
the  recognizance  with  the  county  clerk,  with  a  copy  of  the  order 
declaring  it  forfeited.     People  v.  Quigg,  59  N.  Y.  83. 

§  1967.  Within  thirty  days  after  a  district  attorney  receives  or  collects  money 
upon  a  recognizance,  or  for  a  penalty  or  forfeiture,  belonging  to  the  county,  ho 
must  pay  it  to  the  county  treasurer  of  his  county,  deducting  only  his  necessary 
disbursements;  except  that,  where  he  does  not  receive,  as  his  compensation,  a 
salary  fixed  pursuant  to  law,  the  County  Court  may,  by  an  order  entered  in  its 
minutes,  allow  him  to  retain  also  a  sum,  specified  in  the  order,  for  his  reasonable 
costs  and  expenses,  and  a  reasonable  counsel  fee. 
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§  1968.  Each  district  attorney  must  render  to  the  first  term  of  the  County  Court 
of  his  county,  held  in  each  calendar  year,  a  written  account,  verified  by  his  affi- 
davit, of  all  actions  brought  by  him  upon  recognizances,  or  for  penalties  or 
forfeitures  belonging  to  the  county,  or  to  the  State;  of  all  his  proceedings  therein; 
of  all  judgments  recovered  by  him  therein;  and  of  all  money  collected  by  him 
from  any  person,  belonging  to  the  county  or  to  the  State.  This  section  applies  to 
a  district  attorney  who  has  gone  out  of  ofiice  during  the  preceding  calendar  year. 


CHAPTER    XXXVI. 

CERTAIN    ACTIONS    FOUNDED    UPON    THE    SPOLIATION    OR    OTHER 
MISAPPROPRIATION  OF  PUBLIC  PROPERTY. 

It  is  said  bj  the  revisers  that  this  article  of  the  Code  consists 
exclusively  of  a  revision  of  chapter  49  of  the  Laws  of  1875,  passed 
as  is  well  known,  with  special  reference  to  the  actions  to  recover  for 
the  spoliation  of  public  property  by  dishonest  officials  of  the  city 
and  county  of  New  York.  The  constitutionality  of  the  statute  was 
affirmed  in  People  v.  Tweed,  63  N.  Y.  202.  No  precedents  are 
given,  as  the  action  is  necessarily  one  rarely  brought,  and  the  files  of 
the  State  library  are  readily  accessible  for  examination  of  the  plead- 
ings and  record  in  the  Tweed  Case,  which  will  serve  as  an  appro- 
priate precedent  in  this  class  of  cases.  An  action  to  recover  real 
property  was  held  not  within  the  purview  of  the  act  for  which  this 
article  is  substituted.  The  word  "  property,"  associated  with  the  pre- 
ceding words  of  specific  description  in  the  act,  is  to  be  construed  as 
referring  to  property  of  the  same  general  character.  The  act  was 
not  intended  to  confer  jurisdiction  to  review,  by  means  of  an  action, 
as  therein  prescribed,  the  proceedings  of  a  town  meeting,  or  to  set 
them  aside  upon  the  ground  that  their  action  was  produced  by  cor- 
ruption, intimidation  or  violence.  An  action  by  the  people  is  not 
maintainable  under  the  act  to  recover  lands  of  a  town,  the  title  to 
which,  it  was  alleged,  had  been  wrongfully  acquired,  through  the 
wrongful  interference  of  its  servants  or  agents  with  the  action  of  a 
town  meeting,  they  procuring  the  passage  of  a  vote  authorizing  the 

iconveyance  of  lands  for  a  grossly  inadequate  sum,  by  the  action  of 
persons  not  legal  or  qualified  voters.     People  v.  If.  Y.,  etc.,  R.  P. 

,Go.,  84N.  Y.  565. 

§  1969.  Where  any  money,  funds,  credits  or  other  property,  held,  or  owned  by 
the  State,  or  held  or  owned,  officially  or  otherwise,  for  or  in  behalf  of  a  govern- 
mental or  othpi-  public  interest,  by  a  domestic  municipal,  or  other  public  corpora- 
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tion,  or  by  a  board,  officer,  custodian,  agency,  or  agent  of  tbe  State,  or  of  a  city, 
county,  town,  village  or  other  division,  subdivision,  department,  or  portion  of  the 
State,  has  heretofore  been,  or  is  hereeafter,  without  right  obtained,  received,  con- 
verted or  disposed  of,  an  action  to  recover  the  same,  or  to  recover  damages,  or 
other  compensation,  for  so  obtaining,  receiving,  paying,  converting  or  disposing 
of  the  same,  or  both,  may  be  maintained  by  the  people  of  the  State,  in  any  court 
of  the  State  having  jurisdiction  thereof,  although  a  right  of  action,  for  the  same 
cause,  exists  by  law  in  some  other  public  authority,  and  whether  an  action 
therefor,  in  favor  of  the  latter,  is  or  is  not  pending,  when  the  action  in  favor  of 
the  people  is  commenced. 

§  1970.  Where  an  action  is  commenced  by  the  people,  for  a  cause  specified  in 
the  last  section,  the  court  in  which  it  is  brought  may,  upon  the  application  of  any 
party  thereto,  grant  an  order  staying  proceedings  in  any  other  action,  brought, 
for  the  same  cause,  in  the  same  or  any  other  court  of  the  State,  by  a  public 
authority,  other  than  the  people;  and,  if  necessary  or  proper,  it  may  vacate  any 
order  or  interlocutory  judgment,  made  or  rendered  in  such  an  action;  and  it  may, 
by  the  same  order,  or  by  a  subsequent  order,  granted  upon  the  application  of  any 
party  to  either  action,  direct  that  any  party  to  the  action  so  stayed,  be  brought  in, 
as  a  party  to  the  action  commenced  by  the  people. 

§  1971.  The  people  of  the  State  may  commence  and  maintain,  in  their  own 
name,  or  otherwise,  as  is  allowable,  one  or  more  actions,  suits,  or  other  judicial 
proceedings,  in  any  court,  or  before  any  tribunal,  of  the  United  States,  or  of  any 
other  State,  or  of  any  territory  of  the  United  States,  or  of  any  foreign  country,  for 
any  cause  specified  in  the  last  section  but  one. 

§  1972.  Upon  the  commencement,  by  the  people  of  the  State,  of  any  action, 
suit  or  other  judicial  proceeding,  as  prescribed  in  this  article,  the  entire  cause  of 
action,  including  the  title  to  the  money,  funds,  credits,  or  other  property,  with 
respect  to  which  the  suit  or  action  is  brought,  and  to  the  damages  or  other  com- 
pensation, recoverable  for  the  obtaining,  receipt,  payment,  conversion  or  disposi- 
tion thereof,  if  not  previously  so  vested,  is  transferred  to,  and  becomes  absolutely 
vested  in,  the  people  of  the  State. 

^  1973.  The  people  of  the  State  will  not  sue  for  a  cause  of  action,  specified  in 
this  article,  unless  it  accrued  within  ten  years  before  the  action  is  commenced. 

§  1974.  Any  court  of  the  State,  in  which  an  action  is  brought  by  the  people,  as 
prescribed  in  this  article,  may,  by  the  final  judgment  therein,  or  by  a  subsequent 
order,  direct  that  any  money,  funds,  damages,  credits  or  other  property,  recovered 
by,  or  awarded  to,  the  plaintiff  therein,  which,  if  that  action  had  not  been 
brought,  would  not  have  vested  in  the  people,  be  disposed  of,  as  justice  requires, 
in  such  a  manner  as  to  reinstate  the  lawful  custody  thereof,  or  to  apply  the  same, 
or  the  proceeds  thereof,  to  the  objects  and  purposes  for  which  they  were  author- 
ized to  be  raised  or  procured;  after  paying  into  the  State  treasury,  out  of  the  pro- 
ceeds of  the  recovery,  all  expenses  incurred  by  the  people  in  the  action. 

§  1975.  Any  corporation,  board,  officer,  custodian,  agency  or  agent,  may,  in 
behalf  of  any  city,  county,  town,  village  or  other  division,  subdivision,  depart- 
ment, or  portion  of  the  State,  which  was  not  a  party  to  an  action,  brought  as 
prescribed  in  this  article,  and  which  claims  to  be  entitled  to  the  custody  or  dispo- 
sition of  any  of  the  money,  funds,  damages,  credits  or  other  property,  recovered 
by,  or  awarded  to  the  plaintiff,  by  the  final  judgment  In  the  action,  or  any  of  the 
proceeds  thereof,  and  not  disposed  of  as  prescribed  in  the  last  section,  present,  at 
any  time  after  the  actual  collection  of  the  money,  and  its  payment  into  the  State 
treasury,  or  the  actual  receipt  of  the  property  by  the  people,  to  thu  Supreme 
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Court,  at  a  Special  Term  thereof  held  in  the  county  of  Albany,  a  verified  petition 
setting  forth  the  facts,  and  praying  for  the  relief  to  which  he  or  it  is  entitled. 
Notice  of  the  application  and  a  copy  of  the  petition  must  be  served  upon  the 
attorney-general.  Upon  the  hearing  the  court  may  make  such  a  final  order,  as 
justice  requires,  for  the  disposition  of  the  money  or  other  property,  as  prescribed 
in  the  last  section. 

§  1976.  The  attorney-general  must  commence  an  action,  suit  or  other  judicial 
proceeding,  as  prescribed  in  this  article,  whenever  he  deems  it  for  the  interest  of 
the  people  of  the  State  so  to  do;  or  whenever  he  is  so  directed,  in  writing,  by  the 
governor. 


CHAPTER  XXXVII. 

ACTION  TO  EECOVER  PROPEETT  ESCHEATED  OR  FORFEITED  FOR 

TREASON. 

§  1977.  Whenever  the  attorney -general  has  good  reason  to  believe,  that  the  title 
to,  or  right  of  possession  of,  any  real  property,  has  vested  in  the  people  of  the 
State,  by  escheat,  or  by  conviction  or  outlawry  for  treason,  he  must  commence  an 
action  of  ejectment,  to  recover  the  property. 

Where  land  escheats,  by  reason  of  alienage  of  the  heirs  of  a  pur- 
chaser, no  proceedings  are  necessary  to  vest  title  in  the  people  of 
the  State,  and  the  State  may  grant  them  though  alien  heirs  hold  ad- 
versely.    Ettenheimer  v.  Hefferman,  66  Barb.  374. 

§  1978.  The  attorney-general  must  cause  a  notice,  specifying  the  names  of  the 
parties,  and  the  object  of  the  action,  and  containing  a  brief  description  of  the 
property  affected  thereby,  to  be  published  in  the  newspaper  printed  at  Albany, 
in  which  legal  notices  are  required  to  be  published,  in  a  newspaper  published  in 
the  city  of  New  York,  and  in  a  newspaper  published  in  each  county  in  which  any 
part  of  the  property  is  situated,  at  least  once  in  each  week,  for  twelve  success- 
ive weeks,  before  an  issue  of  fact,  joined  in  the  action,  is  brought  to  trial;  or, 
where  judgment  is  rendered  therein  in  favor  of  the  plaintiff,  otherwise  than  upon 
the  trial  of  an  issue  of  fact,  before  the  final  j  udgment  is  rendered. 

§  1979.  If  the  property  is  not  occupied,  and  no  person  is  known  to  the  attorney- 
general,  as  claiming  title  thereto,  the  defendant  or  defendants  may  be  desigated 
as  "  unknown  claimants,"  without  any  other  description.  In  all  other  respects 
section  four  hundred  and  fifty-one  of  this  act  applies  to  an  action  in  which  the  de- 
fendant or  defendants  are  thus  designated. 

§  1980.  Where,  in  an  action  of  ejectment,  to  recover  property  alleged  to  be  es- 
cheated, brought  as  prescribed  in  the  last  section,  final  judgment  in  favor  of  the 
people  is  rendered  against  unknown  claimants,  and  the  real  property  recovered 
thereby  is  afterward  sold  and  conveyed,  under  the  direction  of  the  commissioners 
of  the  land  office,  the  judgment  is  conclusive  upon  the  title  of  that  property,  as 
against  all  persons,  except  those  who  commence  an  action  of  ejectment  for  the  re- 
covery thereof,  or  of  a  part  thereof,  within  five  years  after  the  final  judgment 
was  rendered  in  the  action  in  favor  of  the  people,  and  the  judgment-roll  was  filed 
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tliereupou.  But  section  three  hundred  and  seventy-five  of  this  act  applies  to 
such  an  action. 

§  1981.  The  attorney-general  must,  from  time  to  time,  make  a  report  to  the 
commissioners  of  the  land  office,  of  all  real  property  recovered  by  the  people,  in 
any  action  brought  pursuant  to  this  article. 

§  1983.  Where  personal  property  is  forfeited  to  the  people,  upon  a  conviction 
or  outlawry  for  treason,  the  attorney-general  must  bring,  and  may  maintain  an 
action  to  recover  the  same,  or  the  value  thereof,  or  such  other  action,  founded 
upon  the  forfeiture,  as  might  be  maintained  by  a  private  person,  who  had  ac- 
quired title  to  the  property. 


CHAPTER    XXXVIII. 

MISCELLANEOUS   PROVISIONS  RELATING  TO  ACTIONS,   ETC.,   IN 
BEHALF  OP  THE  PEOPLE. 

§  1983.  The  writ  of  scire  facias ,  the  writ  of  quo  warranto,  and  proceedings  by 
information  in  the  nature  of  quo  warranto,  have  been  abolished.  The  relief, 
formerly  obtained  by  means  of  either  of  those  writs,  may  be  obtained  by  action, 
where  an  appropriate  action  therefor  is  prescribed  in  this  act. 

§  1984.  An  action,  brought  as  prescribed  in  this  title,  except  an  action  to  re- 
cover a  penalty  or  forfeiture,  expressly  given  by  law  to  a  particular  officer,  must 
be  brought  in  the  name  of  the  people  of  the  State;  and  the  proceedings  therein 
are  the  same,  as  in  an  action  by  a  private  person,  except  as  otlierwise  specially 
prescribed  in  this  title. 

§  1985.  Where  judgment  is  rendered,  or  a  final  order  is  made,  against  the 
people,  in  a  civil  action  brought,  or  special  proceeding  instituted,  in  their  name, 
by  a  public  officer,  pursuant  to  a  provision  of  law,  it  must  be  to  the  same  effect, 
and  in  the  same  form,  as  against  a  private  individual,  who  brings  a  like  action, 
or  institutes  a  like  special  proceeding,  except  as  otherwise  specially  prescribed  by 
law.     But  an  execution  shall  not  be  issued  against  the  people. 

§  1986.  Where  an  action  is  brought  by  the  attorney- general,  as  prescribed  in 
this  title,  on  the  relation  or  information  of  a  person,  having  an  interest  in  the 
question,  the  complaint  must  allege,  and  the  title  of  the  action  must  show,  that 
the  action  is  brought  upon  the  relation  of  that  person.  In  such  a  case,  the  attor. 
ney-general  must,  as  a  condition  of  bringing  the  action,  require  the  relator  to 
give  satisfactory  security  to  indemnify  the  people,  against  the  costs  and  expenses 
thereof.  Where  security  is  so  given,  the  attorney-general  is  entitled  to  compen- 
sation for  his  services,  to  be  paid  by  the  relator,  in  lilte  manner  as  the  attorney 
and  counsel  for  a  private  person. 

The  provisions  allowing  the  attornej'-general  compensation  from 
the  relator  is  nnconstitutional.  People  v.  Mutual  Union  Tel.  Co., 
2  McCarty,  295.     See  People  v.  Cohooton  Stone  Co.,  25  Eun,  13. 

§  1987.  Where  final  judgment  in  an  action,  brought  as  prescribed  in  this  title, 
is  rendered  against  a  corporation,  or  persons  claiming  to  be  a  corporation,  the 
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«ourt  may  direct  the  costs  to  be  collected  by  execution  against  any  of  the  persons 
claiming  to  be  a  corporation;  or  by  warrant  of  attachment,  or  other  process, 
against  the  person  of  any  director  or  other  officer  of  the  corporation. 

§  1988.  Where  two  or  more  causes  of  action  exist,  in  favor  of  the  people, 
against  the  same  person,  for  money  due  upon,  or  damages  for  the  non-perform- 
ance of,  one  or  more  contracts  of  the  same  nature,  the  attorney-general  must 
join  all  those  causes  in  one  action. 

§  1989.  Where  two  or  more  actions,  brought  in  behalf  of  the  people,  upon  the 
same  mortgage  or  other  contract,  are  pending  against  separate  defendants,  claim- 
ing or  defending  under  the  same  title,  the  attorney-general  must,  upon  the  re- 
quest of  the  defendants,  cause  them  to  be  consolidated  into  one  action;  and  only 
one  bill  of  costs  can  be  taxed  against  the  defendants. 

§  1990.  Each  provision  of  this  act,  requiring  a  party  to  give  security,  for  the 
purpose  of  procuring  an  order  of  arrest,  an  injunction  order,  or  a  warrant  of 
attachment,  or  as  a  condition  of  obtaining  any  other  relief,  or  taking  any  proceed- 
ing; or  allowing  the  court,  or  a  judge,  to  require  such  security  to  be  given;  is  to 
be  construed,  as  excluding  an  action  brought  by  the  people  of  the  State,  or  by  a 
domestic  municipal  corporation;  or  by  a  public  officer,  in  behalf  of  the  people, 
or  of  such  a  corporation;  except  where  the  security,  to  be  given  in  such  an  action, 
is  specially  regulated  by  the  provision  in  question. 


IISTDEX. 


The  Statutes,  the  Code,  the  Text  and  the  Forms  are  all  indexed  under  the 
titles  to  which  they  relate.  In  addition,  the  Statutes,  the  Code  and  the  Pre- 
eedents  are  separately  indexed  under  those  heads,  with  subjects  to  which  they 
relate  as  sub-titles,  thus  giving  a  double  Index  to  the  entire  work,  aside  from 
the  Text. 


Action.     See  Causes  of  Action. 
Of  ejectment.    See  Ejectment. 
For  partition.    See  Pahtition. 
For  dower.    See  Dowbe. 
To  foreclose  a  mortgage.    See  Foreclobukb. 

To  compel  the  determination  of  a  claim  to  real  property.    See  below. 
For  waste.     See  Waste. 
For  a  nuisance.    See  ISTmsANCB. 

Kelating  to  real  pi'operty.    See  Detbkmination  of  claim  to. 
To  recover  a  chattel.    See  Replevin. 
To  foreclose  a  lien  upon  a  chattel.    See  Chattel,  etc. 
To  annul  a  void  marriage.    See  Divoecb. 
For  a  divorce.    See  Divoecb. 
For  a  separation.     See  Divorce. 
By  and  against  a  corporation.    See  Coeporation. 
To  procure  dissolution  of  a  corporation.    See  Corporation. 
For  judicial  supervision  of  a  corporation.    See  Coepoeation. 
To  annul  a  corporation.     See  Corporation. 
By  or  against  an  administrator  or  executor.    See  Executor. 
By  a  creditor  or  legatee.    See  Legatee. 
To  establish  or  impeach  a  will.     See  "Will. 
By  judgment  creditor.    See  Judgment  Creditor's  Action. 
Upon  official  bond.    See  Official  Bond,  Action  on  ;  Bond. 
For  penalty.    See  Penalty. 
For  wrongs.    See  Wrongs. 
And  rights  of  action.    See  Miscellaneous. 
Against  an  unincorporated  association.    See  Association. 
Against  county  officers.    See  Officers. 
Against  joint  debtors.    See  Joint  Debtors. 
Against  usurper  of  an  office.    See  Quo  Waeeanto. 
To  vacate  letters-patent.    See  Lbttees-Patbnt. 
For  a  fine,  etc.    See  Fine. 
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For  spoliation  of  public  property.    See  Public  Pbopertt. 
To  recover  property  escheated.    See  Escheat. 
On  belialf  of  people.    See  People,  Actions  on  Behalf  of. 

ADMnaSTRATOR : 

Action  by  or  against.    See  Executor. 
Association,  unincorporated  ;  Action  by  or  against  : 

What  is  sncli  association 704 

When  action  can  be  maintained 704 

How  sued 704 

Partnership  when  deemed  an  unincorporated  association 704 

What  is  bound  by  judgment 705,  709 

What  proof  necessary 705 

Statute  in  alternative 707 

Miscellaneous  provisions 705-708 

How  action  revived  and  continued 709 

Officers  cannot  be  arrested 709 

No  other  action  to  be  brought 709 

After  judgment,  what  proceedings  had 709 

Efiect  of  this  article 710 

Bond: 

Action  on  bond 699 

Damages  to  be  recovered 699 

Two  successive  actions  on  bond 699 

Action  by  joint  obligees 699 

Voluntary  bond 700 

Lost  bond 700 

Indemnity  bond 700,  701 

Surety  on  bond ;  liability  of 700,  703 

Bastardy  bond 700 

Variations  from  statutory  form 701 

Complaint  on  bond 702 

Surety  may  recover  against  principal 703 

Bond  given  on  lost  security , 703 

Contents  of  lost  security ;  how  proved 703,  704 

Causes  of  action  and  parties  thereto  : 

Foreclosure  of  lien  on  chattel , 409 

Action  to  annul  marriage 414 

Action  for  a  separation 459 

Tax  payers'  action  for  waste 711 

■*      Trustees,  supervisors,  overseers  of  poor,  commissioners  of  highways . .  730 

Receiver  of  corporation 540 

Action  by  or  against  executor  or  administrator 564 

Legatee,  action  by 585 

Legatee,  action  against 603 

Heir,  action  against 603 
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Next  of  kin,  action  against 603 

Creditor's  bill 617 

Writ  of  assistance 330 

Judicial  sales. . 333 

Action  on  oflScial  bond 668 

Action  for  penalty  or  forfeiture 673 

Action  for  death  caused  by  negligence 677 

Negligence,  action  for 677 

Action  for  slander 691 

Action  for  libel 691 

Miscellaneous  rights  of  action 693 

Action,  cause  of,  when  assignable 693 

Assignment  of  cause  of  action 692 

Action  to  obtain  discovery  not  allowed •. 699 

Surety,  rights  of 700,  702 

Indorser,  rights  of 703 

Unincorporated  association 704 

Action  by  or  against  an  unincorporated  association 704 

Actions  by  or  against  certain  county  or  municipal  officers 711 

Waste  by  county  or  municipal  officers 711 

Municipal  officers,  actions  by  or  against 711 

County  officers,  actions  by  or  against 711 

Tax  payers,  act  for  protection  of 711 

Supervisors,  actions  by  or  against 719 

School  trustees,  actions  by  or  against 719 

Commissioners  of  highways,  actions  by  or  against 719 

Actions  by  and  against  joint  debtors 733 

Action  to  dissolve  partnership 731 

Action  against  usurper  of  office  or  franchise 733 

Partnership,  how  dissolved 733 

Action  to  vacate  letters-patent 748 

Action  for  fine,  penalty,  etc 749 

Actions  founded  on  spoliation  of  public  property 755 

Actions  to  recover  property  escheated 756 

Actions  on  behalf  of  people 756 

Chattel,  foreclosubb  of  lien  on: 

Codification  of  act  of  1869 409 

In  what  court  action  brought 409 

Precedent  for  complaint 409 

Precedent  for  bond 411 

Precedent  for  affidavit  for  warrant 411 

Precedent  for  warrant , 413 

Warrant  for  seizure 413 

Proceeding  similar  to  attachment 412 

Final  judgment ;  form  of 413 

Does  not  affect  other  remedies 413 

Claim  and  Delivery.     See  Replevin. 
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Action  in  bbhalit  of  the  people  ;  Miscellaneous  provisions  in  :  Page. 

§  1983.  Scire  fadas,  quo  warranto,  etc.,  abolished 75& 

1984.  When  action  to  be  in  the  name  of  the  people 75& 

1985.  Judgment  for  costs  against  people 756 

1986.  Relator  joined  as  plaintiff;  costs  to  attorney-general 756 

1987.  Costs  against  corporations  and  usurpers 756 

1988.  Joinder  of  causes  in  people's  action 757 

1989.  Consolidation  of  people's  action 757 

1990.  No  security  by  people  or  municipal  corporation 757 

Assignments  of  rights  of  action  : 

§  1909.  Action  by  transferee  of  claim 693 

1910.  What  claims  not  assignable 693 

1911.  Causes  of  action  for  usury 697 

1913.  Assignment  of  judgment 697 

1913.  When  action  on  judgment  maintained 697 

1914.  Subsidiary  action  for  recovery  abolished 699 

1915.  Action  on  a  penal  bond 699 

1916.  Action  by  surety  or  trustee  for  costs 702 

1917.  Action  upon  lost  negotiable  paper 703 

1918.  Action  on  lost  note  by  or  against  people 704 

Corporations  ;  Action  by  people  to  annul  : 

§  1797.  Action  by  attorney-general  on  direction  of  legislature 538 

1798.  Action  to  annul  charter 529 

1799.  Leave  to  bring  action 531 

1800.  Trial  by  juiy 533 

1012.  In  certain  actions,  no  reference  by  consent 533 

1801.  Judgment  annulling  charter,  etc 533 

1803.  Injunction  may  sue 533 

1803.  Piling  and  publishing  judgment 533 

Corporations  ;  Actions  by  ob  against  : 

§  1775.  Complaint  in  actions  by  or  against  corporations 496 

1776.  When  proof  of  incorporation  needed 498 

1777.  Misnomer  of  corporation 499 

1778.  Action  against  corporation  on  note 500 

1779.  When  foreign  corporation  may  sue 501 

1780.  When  foreign  corporation  may  be  sued 503 

Corporations  ;  Dissolution  of,  etc.  : 

§  1784.  Judgment  creditor's  action  for  sequestration 512 

1785.  Action  to  dissolve  a  corporation 515 

1786.  Action   by   attorney -general ;  when   by    creditor   or    stock- 

holder   515 

1787.  Temporary  injunction 519 

1788.  Receiver 530 

1789.  Larger  powers  may  be  conferred 533 

1790.  Making  stockholders,  etc.,  parties 533 

1791.  Separate  action  against  stockholder 523 
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§  1793."  Proceedings  in  such  actions 523 

1793.  Judgment  distributing  assets 523 

1794.  Collection  of  stock  subscriptions 527 

1795.  Enforcing  liability  of  directors,  etc 528 

1796.  Effect  of  this  article 528 

COKPORATIONS  ;    JUDICIAL    SUPERVISION  OP,  ETC.  : 

'         §  1781.  Action  against  directors,  etc.,  for  misconduct 508 

1783.  By  whom  action  brought 508 

1783.  Efieot  of  this  article 513 

COBPORATIONS  ;    GENERAL  PROVISIONS  APPLICABLE  TO  : 

§  1804.  Certain  corporations  excepted 534 

1805.  Compelling  officers  and  agents  to  testify 534 

1806.  Creditor's  action  stayed 534 

1807.  Advertising  for  claims 535 

1808.  When  attorney-general  must  bring  action 537 

1809.  Injunction  suspending  business 588 

1810.  When  receiver  of  corporation  may  be  appointed 540 

1811.  How  trustees,  directors,  etc.,  suspended,  etc 563 

1813.  Application  of  last  three  sections 563 

1813.  Misnomer ;  amendment,  etc 563 

County  and  municipal  officers  ;  Actions  by  or  against  : 

§  1935.  Action  by  tax  payers  against  ofBcers 711 

1936.  Actions  by  certain  specified  ofiicers ...  719 

1927.  Actions  against  specified  officers 719 

1938.  Qualification  of  last  two  sections 720 

1939.  How  such  ofiicers  designated  in  summons , . . . .  720 

1930.  Successor  may  be  substituted 731 

1931.  "When  execution  against  officer  not  to  issue 733 

Damages  for  wrongs;  Actions  por : 

§  1899.  Civil  and  criminal  prosecutions  not  merged 677 

1900.  Malicious  suing,  etc.,  in  another's  name .' 677 

1901.  Treble  and  other  damages  recovered 677 

1903.  Action  for  death  by  negligence 677 

1903.  For  whose  benefit  recovery  had 687 

1904.  Amount  of  recovery  , 687 

1905.  Next  of  kin  defined 691 

1906.  Slander  imputing  uuchastity 691 

1907.  Libel  in  newspaper  report 691 

1908.  Qualification  of  last  section 693 

Determination  of  claim  to  real  estate  : 

§  1638.  "Who  may  maintain  the  action 283 

1639.  Contents  of  complaint 384 

1640.  Denial  of  possession  in  answer 286 

1641.  Claim  of  title  in  answer 286 

1643.  After  issue,  proceedings  as  in  ejectment 286 
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1648.  Proceedings  where  claim  of  dower  admitted 288 

1649.  Proceedings  where  claim  of  dower  denied 288 
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DiTORCE : 

§  1756.  When  action  for  divorce  maintained 426 

1757.  Answer  and  mode  of  trial  in  divorce 431 

1858.  When  divorce  refused  though   adultery  proved 432 

969.  What  issues  are  triable  by  the  court 488 

970.  Order  for  trial  by  jury,  etc. ;  when  of  right 438 

831.   When  husband  or  wife  not  competent  witness 445 

1229.  Matrimonial  causes ;  judgment  by  the  court 449 

1759.  Regulation  and  effect  of  judgment  in  wife's  action 456 

1760.  Regulation  and  effect  of  judgment  in  husband's  action 456 

1761.  Marriage  after  divorce  for  adultery 457 

DrvoRCE;  Nullity;  Separation: 

§  1768.  When  married  woman  deemed  resident 470 

1769.  Alimony ;  counsel  fees ;  costs 471 

1770.  Counter-claim  to  action  for  divorce  or  separation 486 

1771.  Custody  of  children 488 

1772.  Security  for  alimony  or  sequestration 490 

1773.  Alimony,  etc. ;  contempt  proceedings 491 

1774.  Regulations  as  to  judgment  by  default 495 

Ditoece;  Separation: 

§  1762.  For  what  causes  action  for  separation  may  be  maintained. .  .   459 

1763.  When  action  for  separation  may  be  maintained 462 

1764.  Complaint  in  action  for  separation 463 

1765.  Answer  in  action  for  separation 463 

1766.  Judgment;  provision  for  plaintiff  and  children 466 

1767.  Revocation  of  judgment  of  separation 470 

Divokce;  Void  or  voidable  marriage: 

§  1742.  Action  to  annul  marriage  by  woman  under  fourteen   414 

1743.  When  action  maintained  to  annul  marriage 414 

1744.  By  whom  action  brought  for  infant 419 

1745.  Action  when  former  husband  or  wife  was  living 419 

1746.  Action  when  party  idiot 423  - 

1747.  Action  when  party  was  a  lunatic 433 

1748.  Action  by  next  friend  of  idiot  or  lunatic 433 

1749.  When  issue  deemed  legitimate 433 

1750.  Action  for  force,  fraud  or  duress 423 

1751.  Custody  and  maintenance  of  children 424 
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§  1753.  Action  for  physical  incapacity ;  limitation 424 

1753.  Procedure  in  action  to  annul  marriage 434 

1754.  Effect  of  judgment  annulling  marriage 435 

1755.  How  next  friend  authorized  to  sue 426 

DowBH : 

§  1596.  Limitation  of  action  for  dower 167 

1597.  Who  must  be  defendants  in  dower 168 

1598.  "Who  may  be  defendants  in  dower  169 

1599    Defendants  claiming  in  severalty 169 

1600.  Damages  when  husband  dies  seized ;  how  estimated 169 

1601.  Damages  in  other  cases. . 170 

1692.  Defendants  not  occupying,  not  liable  for  damages 171 

1603.  Damages  against  heir  of  husband 171 

1604.  Assignment  of  dower  a  bar 171 

1605.  Recovery  of  dower  against  infant  by  default 171 

1606.  Complaint  in  dower 171 

1607.  When  interlocutory  judgment ;  its  form 174 

1608.  Oath  of  commissioners  or  referee ;  new  commissioners 175 

1609.  Mode  of  procedure  of  referee  or  commissioners 175 

1610.  Meetings  and  report  of  commissioners 178 

1611.  New  commissioners  or  referee 179 

1612.  Fees  and  expenses  of  commissioners 180 

1613.  Contents  of  final  judgment 180 

1614.  Actions  for  installments  of  dower ;  increase  or  decrease  of  value.  1 83 

1615.  Junior  incumbrancers  not  affected  by  admeasurement 183 

1616.  When  appeal  not  to  stay  execution 182 

1617.  Acceptance  of  gross  sum  in  lieu  of  dower 183 

1618.  Leave  to  pay  gross  sum  in  lieu  of  dower 183 

1619.  Interlocutory  judgment  for  sale 184 

1620.  Consent  to  take  lot  in  lieu  of  dower 184 

1621.  Liens  ascertained  before  sale  ordered .* 185 

1632.  Sale  where  prior  lien  exists 185 

1623.  Report  of  sale 185 

1624.  Final  judgment  after  sale 185 

1625.  Care  and  distribution  of  proceeds 185 

Ejectment  : 

§  1496.  Ejectment  and  damages 15 

1497.  Damages  in  ejectment 15 

1498.  Mortgagee  cannot  maintain  ejectment 16 

1499.  Ejectment  for  dower  abolished , 17 

1500.  Ejectment  by  tenants  in  common 17 

1501.  Ejectment  by  grantee  in  grantor's  name 18 

1502.  Who  defendants  in  ejectment 30 

1503.  Landlord  or  reversioner  as  defendant 20 

1504.  Ejectment  for  rent 33 
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§  1505.  Notice  of  re-entry  in  ejectment 33 

1506.  Payment  or  tender  in  ejectment  for  rent 27 

1507.  Judgment  to  state  rent  due 27 

1508.  Right  to  pay  after  possession  delivered 27 

1509.  Return  of  possession 28 

1510.  Set  off  of  income  on  return  of  possession 28 

1511.  Pleadings  in  ejectment 28 

1512.  When  authority  to  bring  action  may  be  demanded 37 

1513.  Order  for  production  of  authority 37 

1514.  What  sufficient  authority  to  bring  action 37 

1515.  Proof  in  action  by  joint-tenant,  etc 39 

1516.  Severance  of  action ;  election  by  plaintiff 40 

1517.  Ejectment  for  rooms  in  one  building 41 

1518.  When  severance  or  election  not  required 41 

1519.  Verdict  or  report  to  specify  estate 41 

1520.  Expiration  of  title  pending  action 42 

1521.  Abatement  in  ejectment 43 

1532.   Severance  when  party  dies 44 

1523.  Severance  where  party  dies 44 

1524.  Effect  of  judgment  after  trial 44 

1373.  Requisites  of    execution    for    delivery    of  property;    how 

money  recovered  by  same  judgment  collected 46 

1525.  New  trials  in  ejectment 47 

1536.  Effect  of  judgment  without  trial 49 

1527.  Limitation  for  new  trial 50 

1538.  Application  of  previous  sections 51 

1539.  Effecting  on  possession  of  vacating  judgment 51 

1530.  Evidence  on  new  trial 51 

1531.  What  damages  recoverable ;  improvements  as  set  off 51 

3338.  When  plaintiff  entitled  to  costs  of  course 54 

EXECITTOB   AND   ADMnSTISTEATOR : 

§  1814.  Action  by  or  against  executor,  etc 564 

1815.  When  personal  and  representative  causes  joined 564 

1816.  Separate  dockets  and  executions 584 

1817.  Where  only  part  are  served 584 

1818.  Executors  who  have  not  qualified 584 

1819.  Action  by  legatee,  etc 585 

1820.  Guardian's  bond 587 

1831.  Action  barred  by  judgment  against  heir 587 

1823.  Limitation  of  action  on  rejected  claim 588 

1823.  When  decedent's  real  property  not  bound 590 

1824.  Want  of  assets  not  to  be  pleaded 590 

1835.  Execution  against  executor,  etc 590 

1836.  How  execution  against  executor,  authoiized 591 

1380.  Leave  to  issue  execution 593 

1837.  When  security  required  of  legatee 594 
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§  1828.   Wlien  action  not  to  abate 594 

1839.   Execution  on  former  judgment 594 

1376.   Execution  after  death  of  judgment  creditor. 595 

1830.  Action  against  superseded  executor,  etc 595 

1831.  False  pleading  by  executor 595 

1833.   When  inventory  contradicted 595 

1833.  Liability  for  uncollected  demands 595 

1834.  Rules  of  evidence  not  varied 596 

1835.  When  costs  awarded  against  executor 596 

1836.  When  costs  awarded  against  executor 596 

3346.   Order  for  costs  against  executor,  personally 601 

Fink;  Penalty;  PoRPEiinRB  on  porpbitbd  recognizance;  Action  for: 

§  1961.  Effect  of  decision  of  General  Term,  on  liability,  etc 749 

1963.  Action  for  forfeiture  or  penalty 749 

1963.  Disposition  of  money  recovered 749 

1964.  Certain  provisions  applicable 749 

1965.  Forfeiture  of  recognizance 749 

1966.  Action  on  recognizance 749 

1967.  Disposition  of  moneys 753 

1968.  District  attorney  to  render  account 753 

Foreclosure  op  lien  on  chattel: 

§  1737.  In  what  courts  action  maintainable — 409 

1738.  Proceedings  on  warrant  to  seize  chattel ,  . . . ,  412 

1739.  Judgment  in  foreclosure  of  lieu 413 

1740.  Actions  to  foreclose  liens  in  inferior  courts 413 

1741.  Application  of  this  article 413 

FORBCLOSURB  OF  MORTaAGE : 

§  1636.   Contents  of  judgment  in  foreclosure 186 

1637.  "Who  may  be  made  defendants  in  foreclosure 186 

1638.  When  action  for  debt  secured  by  mortgage  not  maintainable.  186 

1639.  Complaint  to  state  if  other  action  brought  on  debt 186 

1630.  When  foreclosure  not  maintainable 186 

1681.   When  lis  pendens  to  be  filed 186 

1632.  Effect  of  conveyance  in  foreclosure 186 

471.  Application  for  appointment  of  guardian  for  infant  defendant.  330 

3353.  Additional  allowance  to   plaintiff   in  foreclosure  and  other 

action ...    364 

1633.  The  surplus 365 

1634.  Foreclosure  for  installment 379 

1635.  Sale  after  judgment  in  foreclosure  for  installment 379 

1636.  Sale  when  debt  due  in  installments 380 

1637.  When  court  may  order  sale  of  all  when  debt  due  in  installments.  382 
Heib  at  law  ;  Next  of  kin  ;  Legatee,  etc.  ;   Action  against  : 

§  1837.  When  action  lies  against  heir  at  law,  etc 603 

1838.  Action  may  be  joint  or  several 604 

97 
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§  1889.  In  joint  action  recovery  apportioned 604 

1840.  Recovery  in  a  several  action 604 

1841.  Requisite  to  recovery  against  legatee 604 

1843.  Recovery  against  preferred  legatee 604 

1843.  Liability  of  heirs  and  devisees 605 

1844.  When  action  against  legatee  and  devisees 606 

1845.  ESect  of  application  to  sell  real  property 607 

1846.  Action  must  be  joint 607 

1847.  Recovery  to  be  apportioned 608 

1848.  When  recovery  against  heirs 608 

1849.  When  recovery  against  devisees , 609 

1850.  Prior  recoveries  deducted 609 

1851.  Complaint  to  describe  lands 609 

1852.  When  judgment  satisfied  from  land 610 

1853.  When  judgment  not  a  lien  on  laud  aliened 610 

1854.  Judgment  when  land  aliened 610 

1855.  Classification  of  debts 611 

1856.  Defense  of  other  claims , 611 

1857.  Other  claims  paid 611 

1858.  Infancy  not  to  suspend  action 611 

1859.  Where  will  charges  real  property 611 

1860.  One  action  when  same  person  is  heir,  devisee,  etc 611 

^OINT  DEBTORS  ;    ACTION  AGAINST  AND  BETWEEN : 

§  1932.  Judgment  against  joint  debtor  on  service  of  part ,   722 

1983.  Effect  of  judgment  against  joint  debtor 722 

1984.  Form  and  indorsement  of  execution 725 

1935.  From  what  execution  collected 735 

1936.  Doclieting  judgment  and  its  effect 725^ 

1937.  Action  to  charge  defendants  not  summoned 725 

1938.  Complaint  in  such  action 728 

1989.  Answer  in  such  action. 728 

1940.  Provisional  remedies 729 

1941.  Judgment 729 

1942.  Compromise  by  joint  debtors. 739 

1943.  Composition  a  satisfaction  of  judgment 730 

1944.  Rights  of  the  debtors  not  released 780 

1945.  Action  against  persons  engaged  in  transportation 730 

1946.  When  partner  not  sued  remains  liable 730 

1947.  Continuance  of  business  during  partnership  accounting 731 

Judgment  creditor's  action  : 

§  3343.  Definition 617 

1871.  When  judgment  creditor  may  bring  action 621 

677.  When  and  in  what  name  plaintiff  to  sue 623 

1872.  Returned  execution  necessary 628; 

1873.  The  judgment  and  its  directions  as  to  what  property  may  be 

reached 658 
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§  1874.  Debtor's  interest  in  land  contract  reached 665 

1875.  Such  interest ;  how  applied 665 

1876.  Temporary  injunction 665 

1877.  Receiver  and  order  for  delivery  to  him 666 

1878.  How  discovery  compelled 666 

1879.  Application  of  this  article 666 

Lettees-patent  ;  Action  to  vacate  : 

§  1957.  Action  to  vacate  letters-patent 748 

1958.  Action  is  triable  by  jury 748 

1959.  Copy  of  judgment-roll  filed,  etc 748 

1960.  Transcript  sent  to  county  clerk 748 

Lis  pendens  and  sales  of  real  estate  : 

§  1670.  Lis  pendens,  when  filed,  and  contents 319 

1671.  Effect  of  filing  Us  pendens 335 

1672.  Lis  pendens  to  be  recorded  and  indexed 325 

1673.  When  defendant  may  file  lis  pendens 335 

1674.  When  and  how  lis  pendens  canceled  335 

1675.  Compelling  possession  of  real  property 326 

1676.  On  sale  of  real  property  officer  to  pay  taxes 333 

1677.  Judgment  to  be  entered  in  county  where  property  situated. .  334 

1678.  How  sale  noticed  and  conducted 334 

1343.  Security  upon  sale  by  referee 335 

1384.  Sale  on  execution,  etc. ;  when  and  how  conducted 386 

1434.  Notice  of  sale  of  real  property ;  how  given 336 

3397.  Fees  of  referee 348 

3307.  Fees  of  referee 348 

1344.  Deed 340 

1679.  Person  making  sale  not  to  purchase,  except  guardian 359 

1680.  Reversioner's  action  after  tenant's  default 359 

1681.  Injunction  to  prevent  waste 360 

1682.  When  survey  ordered  360 

1683.  Contents  and  service  of  order 361 

1684.  Authority  and  liability  under  order 361 

1685.  Liability  of  purchaser  pending  action 361 

1686.  Action  by  infant  in  his  own  name 361 

1687.  Uniting  causes  of  action 361 

1688.  When  special  proceedings  allowable 361 

Miscellaneous  provisions  : 

r        §  1868.  Action  by  posthumous  child  or  witness 616 

J            1869.  Receiver  as  successor  of  surviving  executor 617 

1870.  Next  of  kin  defined 617 

Nuisance  : 

§  1660.  When  action  for  nuisance  maintainable 296 

1661.  Defendants  in  action  for  nuisance 308 

1663.  Judgment  in  nuisance 311 

1663.  Application  of  article 314 
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§  1880.  Application  to  sue  sheriff's  bond 667 

1881.  Order  to  sue  sberifl's  bond 668 

1883.  Successive  action  on  sheriff's  bond 668 

1883.  Execution  on  judgment  on  sheriff's  bond 668 

1884.  Defense  to  action  on  sheriff's  bond 668 

1885.  Distribution  among  claimants 668 

1886.  Action  on  surrogate's  bond 669 

1887.  Action  on  county  treasurer's  bond 669 

1888.  Action  on  official  bond 669 

1889.  Actions  under  last  three  sections 671 

1890.  Receivers,  assignees,  etc.,  deemed  public  officers 671 

1891.  When  demand  necessary 673 

1893.  Application  for  leave,  ex  parte. 673 

Pabtition  : 

§  1533.  By  whom  and  when  partition  maintained 58 

1533.  Partition  by  remainderman 63 

1584.  Partition  by  an  infant 64 

470.  Application  for  appointment  of  guardian  for  plaintiff 66 

1535.  Guardian  in  partition 66 

471.  Application   for   appointment   of    guardian  for  infant  de- 

fendant    68 

1536.  Guardian's  bond  in  partition 73 

1587.  Partition  when  devise  claimed  to  be  void 78 

1538.  Who  must  be  parties  in  partition 74 

1539.  Who  must  be  parties  in  partition 76 

1540.  Creditors  as  parlies 76 

1541.  Unknown  owners 78 

1543.  The  complaint 83 

1543.  The  answer 90 

1544.  Trial  of  the  issues 93 

1545.  When  and  how  interests  ascertained 98 

1546.  Interlocutory  judgment 106 

1547.  Interlocutory  judgment   for  actual  partition;    severance  of 

action 113 

1548.  Election  to  take  shares  in  common 114 

1549.  Commissioners  to  make  partition 114 

1550.  Commissioners  to  take  oath ;  changes  in  commissioners 114 

1551.  Commissioners  to  report  if  actual  partition  not  proper 114 

1553.  How  commissioners  to  proceed 114 

1553.  Partition  where  there  is  a  particular  estate 115 

1554.  Proceedings  and  report  of  commissioners 115 

1555.  Fees  and  expenses  of  commissioners 117 

3399.  Surveyors'  or  commissioners'  fees  in  partition  or  dower 117 

1556.  Confirmation  of  report;  new  commissioners 117 

1557.  Final  judgment  and  its  effect 117 

1558.  Judgment  to  award  possession 130 
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§  1559.  Award  and  collection  of  costs 133 

1560.  When  report  in  favor  of  sale 133 

1561 .  Reference  to  ascertain 133 

1563.  Advertisement  for  liens 133 

1563.  Proceeds  of  sale  of  a  share  paid  into  court 135 

1564.  Payment  of  amount  so  paid  into  court 135 

1565.  Satisfaction  of  lien  on  undivided  share 136 

1566.  Payment  where  no  liens  exist 136 

1567.  Dower  in  entire  property  sold ^ . .    136 

1568.  Effect  of  sale  free  from  dower 137 

1569.  Gross  sum  in  lieu  of  dower,  etc 137 

1570.  Ascertaining  value  of  inchoate  dower 139 

1571.  Release  of  dower 133 

1573.  Rights  of  unknown  defendants  protected 1'33 

1573.  Terms  of  credit ._ 133 

1574.  How  money  secured 133 

1575.  In  what  names  security  taken 133 

1576.  Report  of  sale 133 

1577.  Form  and  effect  of  final  judgment 135 

1578.  When  judgment  a  bar  to  lienors  not  parties 139 

1579.  Payment  of  costs ;  costs  deducted  from  proceeds 139 

3397.  Referee's  fees  and  disbursements 141 

3307.  Referee's  fees  and  disbursements , 141 

1580.  Distribution  of  proceeds 141 

1581.  Infant's  share  in  proceeds 144 

1583.   Share  of  unknown  party  in  proceeds 144 

1583.  Investment  for  tenant  for  life,  etc 145 

1584.  Security  to  refund  may  be  required 145 

1585.  In  whose  name  security  taken 145 

1586.  Action  upon  penalty 145 

1587.  Compensation  for  equality  of  partition 145 

1588.  Change  of  parties  on  death 148 

1589.  Adjustment  of  rents  between  parties 148 

1590.  When  guardians  and  committee  may  agree  to  partition 150 

1591.  Petition  of  guardian  or  committee 150 

1593.  Order  for  guardian  or  committee  to  agree  to  partition 150 

1593.  Effect  of  release  by  guardian  or  committee 150 

1594.  People  as  parties  in  partition 150 

1595.  Judgment  m  partition  recorded 151 

Penalty  ok  pokpbituee;  Action  by  private  person: 

1893.  Action  for  penalty  by  person  aggrieved 673 

1894.  Action  by  common  informer 675 

1895.  Service  of  summons  in  informer's  action 675 

1896.  Action  not  barred  by  collusive  recovery 675 

1897.  Summons  in  action  to  be  indorsed 675 

1898.  When  part  of  a  penalty  recovered 676 
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§  1977.  Ejectment  for  escheated  property 755 

1978.  Notice  in  cases  of  escheat  to  be  published 755 

1979.  Unknown  claimants  in  escheat 755 

1980.  Judgment  against  unknown  claimant 755 

1981.  Recoveries  to  be  reported 756 

1983.  Action  to  recover  forfeited  property 756 

Real  property: 

§  1664.  Certain  persons  holding  over  deemed  trespassers 314 

1665.  Reversioner  may  maintain  action 314 

1666.  Joint  tenant,  etc.,  may  maintain  action  for  share 314 

1667.  Action  for  cutting  or  injuring  trees 316 

1668.  Complaint  and  judgment  in  such  action 316 

1184.  Double,  treble  or  increased  damages 318 

1669.  Treble  damages  in  forcible  entry  or  detainer 318 

Replevin  : 

§  1689.  Bflect  of  this  title 372 

1690.  When  repleviu  not  maintained 373 

1691.  Replevin  after  judgment  against  plaintifE 374 

1693.  Repleviu  by  assignee 374 

1693.  Jurisdiction  before  summons  served 874 

1694.  When  plaintiff  may  require  sheriff  to  levy 875 

1695.  Contents  of  plaintiff's  affidavit 875 

1696.  Contents  of  plaintiff's  affidavit 378 

1697.  Where  several  chattels  to  be  replevied 378 

1698.  Where  part  only  replevied 378 

1699.  Plaintiff's  undertaking  for  replevin 378 

1700.  How  chattel  replevied ;  service  of  papers 380 

1701.  Replevin  of  chattels  in  building,  etc 381 

1702.  How  replevied  chattels  kept 381 

1703.  Exception  by  defendant  to  sureties 382 

1704.  When  defendant  reclaims  chattels 382 

1705.  When  and  how  sureties  to  justify 384 

1706.  When  and  to  whom  sheriff  to  deliver  chattel 384 

1707.  Penalty  for  wrong  delivery 885 

1708.  Delivery  of  undertaking,  etc.,  to  adverse  party 385 

1709.  Claim  of  title  by  third  party 386 

1710.  Action  against  sheriff  by  third  person 887 

1711.  Indemnity  by  plaintiff  on  claim  of  third  person 887 

1713.  When  affidavit  for  replevin  on  return  made  by  agent 388 

1718.   Second  and  subsequent  replevin 888 

1714.  Replevin  where  order  of  arrest  granted 888 

1715.  Sheriff's  return,  when  filed , 889 

1716.  Compelling  sheriff's  return 389 

1717.  Replevin  papers  part  of  judgment-roll 889 

1718.  Action  not  affected,  though  no  replevin 889 

1719.  Abandonment  of  claim  to  part  by  plaintiff. 389 
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§  1720.  How  title  stated  in  pleading '. 389 

1721.  How  taking  stated  in  complaint 389 

1722.  Damages  when  chattel  injured  by  defendant , 394 

1728.  Defense  of  title  in  third  person  894 

1724.  Defense  of  property  distrained  doing  damage 396 

1725.  Defendant  may  demand  judgment  for  return 396 

1736.  What  verdict,  etc.,  to  state   396 

1727.  When  verdict,  etc.,  not  to  state  value 400 

1728.  Verdict  for  part  of  several  chattels 401 

1729.  Ascertainment  of  damages  on  default 401 

1730.  Contents  of  final  judgment;  docketing,  etc 401 

1731.  Contents  of   execution 403 

1732.  Powers  of  sheriff  under  execution 403 

1733.  When  action  on  undertaking  maintainable 405 

1734.  Sheriff's  return  as  evidence 407 

1735.  Injury,  etc.,  no  defense  in  action  on  undertaking 407 

1786.  Abatement  and  revival 407 

Spoliatiok  or  misappropriatiok  of  public  propbrtt  : 

§  1969.  Action  by  people  for  public  funds  misappropriated 753 

1970.  Other  actions  may  be  stayed 754 

1971.  Actions  by  people  in  foreign  courts 754 

1972.  When  damages  vest  in  people 754 

1978.  Limitation  of  action 754 

1974.  Ultimate  disposition  of  recovery 754 

1975.  Petition  by  claimants  to  recovery 754 

1976.  Duty  of  attorney-general  to  sue 755 

USTTRPBB  OF  AN  OPPICE  OR  FRANCHISE ;   ACTION  AGAINST : 

§  1948.  When  quo  warranto  maintained 732 

1949.  Proceedings  where  relator  joins;  arrest 733 

1950.  Action  triable  by  jury 741 

1951.  Assumption  of  office  after  judgment;  demand  of  boolts....  743 

1952.  Proceedings  to  compel  delivery  of  books 744 

1953.  Damages  recovered  in  same  action 745 

1954.  One  action  against  several  claimants 746 

1955.  When  injunction  granted 746 

1956.  Final  judgment  for  office 746 

Unincorporated  association  ;  Action  by  or  against  : 

§  1919.  Action  by  or  against  associations 704 

1920.  Proceedings  in   case  of  death,  etc 709 

1921.  Judgment  and  execution  in  action 709 

1923.  Action  against  member  after  action  against  association 709 

1923.  Article  permissive  only ;  limitation 710 

1924.  When  misnomer  not  available 710 

Wastb  : 

§  1651.  Against  whom  action  for  waste  lies 391 

1653.  Action  by  heir,  devisee  or  grantor 291 
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§  1653.  Action  against  guardian 393 

1654.  Action  to  purchase  under  execution , 293 

1655.  Judgment  in  waste  treble  damages 294 

1656.  Action  by  joint  tenant  or  tenant  in  common;  the  judgment.   294 

1657.  Interlocutory  judgment  for  partition 295 

1658.  Damages  deducted  from  defendant's  share 295 

1 659.  View  of  the  premises  295 

Will;  Action  to  establish  or  impeach: 

§  1861.  When  action  to  establish  will 612 

1863.  Judgment  establishing  will 613 

1863.  Judgment  admitting  will  to  probate 613 

1864.  Contents  of  judgment ;  surrogate's  duty 613 

1865.  Proof  of  lost  will 613 

1866.  Action  to  establish  will  of  real  property 615 

1867.  Article  applies  to  all  wills 616 

Corporation  : 

Action  by  people  to  annul  : 

Attorney-general  when  to  bring  action 528 

When  action  may  be  maintained 529 

Forfeiture  of  corporate  privileges 529 

Exercising  franchise  improperly 539 

When  notice  to  corporation  required 531 

Precedent  for  complaint  in  action  by  attorney-general .   531 

Action  ti'iable  l)y  jury • 533 

Final  judgrinent  enjoining:  corporation 533 

Injunction  pendente  lite 533,   538 

Judgment- roll  to  be  filed  in  office  of  secretary  of  state 533 

Actions  by  and  against  : 

Averments  of  complaint 496 

Proof  of  existence  of  corporation 493 

Misnomer;  when  waived 499 

Order  extending  time  to  answer ;  how  granted 500 

Order  of  judge ;  when  required 500 

When  foreign  corporation  can  sne , 501 

When  foreign  corporation  may  be  sued 503 

Who  may  sue  foreign  corporation 503 

When  domestic  corporation  may  sue 502 

Action  by  foreign  corporations  against  each  other 504 

When  cause  of  action  arises  in  this  State 505 

Jurisdiction  over  foreign  corporations 506 

Dissolution  of  : 

When  judgment  creditor  can  maintain  action 513 

Effect  of  sequestration 513 

Creditor  obtains  no  preference 513- 

Precedent  for  complaint  to  dissolve  corporation ,    514 

Other  grounds  for  dissolution  . .    515 
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Insolvency 515 

Suspension  of  ordinary  business 515,  517 

Who  may  maintain  such  action 515 

When  dissolved,   and  effect  of  dissolution 518 

When  injunction  granted 519 

Powers  of  court  of  equity 520 

Receivers  of  corporations 530,  540 

Powers  and  duties  of  receivers., 530,  547 

Precedent  for  order  appointing  receiver 531 

Precedent  for  receiver's  bond 533 

Powers  of  temporary  receiver 533 

Who  may  be  defendants  in  such  action 533,  524 

Defendant's  liability  in  such  action 523 

Final  judgment ;  provisions  of 523 

Distribution  to  creditors ;  how  made 523 

Judgment  appointing  receiver 526 

Liability  of  stockholders 537 

Creditor ;  when  to  resort  to  equity 538 

Receiver  represents  creditors 538,  547 

Judicial  supervision  of  : 

Trustees ;  when  compelled  to  account 508 

Trustees  ;  when  liable  for  waste 508 

Trustees  j  when  suspended  from  office 508 

Trustees ;  when  restrained  by  injunction 508 

Action  by  the  attorney-general 508 

Action  by  a  creditor  or  stockholder 509 

When  to  be  a  party 510 

When  request  to  sue  necessary 510 

What  to  be  alleged  in  complaint 511 

Limitation  of  process  of  the  court. 513 

Statutory  powers  not  afiected  by  article 513 

General  provisions  applicable  to: 

What  corporations  not  affected  by  this  article 534 

Testimony  of  trustee ;  when  to  be  given 534 

Creditors  may  be  restrained  from  bringing  action 534 

No  security  required  ou  injunction 534 

Notice  to  creditors  to  prove  claims 535 

Notice  to  creditors ;  how  and  where  published 535 

Effect  of  such  notice  to  creditors 535 

Referee  to  be  appointed 536 

Effect  of  non-presentment 536 

Precedent  for  petition  for  order 536 

Precedent  for  order  for  notice  to  creditors 538 

Precedent  for  notice  to  present  claims 538 

Injunction  order  restraining  treasurer  of  corporation 533,  538 

Receiver  of  corporation 540' 
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When  appointed 540 

Jurisdiction  to  appoint  receiver 541 

What  cases  receiver  appointed 542 

Notice  of  application  for  receiver 544 

At  what  term  receiver  to  be  appointed 544 

Notice  to  be  given  to  attorney-general 544 

Actions  to  have  preference 544 

Who  may  be  appointed 546 

Security  to  be  given  by  receiver 546 

Biglits,  powers  and  dnties  of  receiver 547 

Removal  of  receiver 553 

Compensation  and  expenses  of  receiver 553 

Report  by  receivers 554 

Accounting  by  receiver 554 

Precedent  for  affidavit  to  receiver's  account   ; 536 

Precedent  for  petition  for  order  proving  receiver's  accounts 556 

Precedent  for  order  appointing  referee  to  pass  accounts 557 

Precedent  for  report  of  referee 558 

Precedent  for  order  of  distribution 560 

Precedent  for  report  of  distribution 561 

Precedent  for  order  of  confirmation 563 

Povper  of  receiver  to  employ  counsel 563 

Dktekmination  of  claim  to  real  prophet  y: 

Action,  wlien  maintained 283 

Proceeding  purely  statutory 283 

Complaint 383 

Precedent  for  complaint 385 

Final  judgment 286,  287 

Answer,  what  may  contain 386 

Issue  tried  as  in  ejectment 386 

Proof  on  trial 287 

r^ivOKCB  : 

Action  to  annul  void  marriage 414 

When  action  maintained 414 

When  infancy  ground  for  annulling  marriage 414,  419,  430 

Former  husband  or  wife  living 415 

Force,  duress  or  fraud 417,  434 

Impotence 418 

When  relief  granted 419,  424 

How  action  brought  by  infant 419 

'      Judgment  when  former  husband  or  wife  living  419 

Precedent  for  complaint,  former  husband  living 420 

Idiocy  ground  for  annulling  marriage 423 

When  and  how  maintained 433 

Legitimacy  of  child  in  such  case 428,  425 

Custody  of  children ;  how  awarded 424 
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Final  judgment  on  default 434 

What  proof  to  be  given 424 

Trial  by  jury ;  when  ordered 434 

Precedent  for  judgment  annulling  marriage 435 

Rule  of  the  court  in  such  case 425 

Pinal  judgment ;  effect  of 435 

Absolute  ditokcb 436 

Granted  for  adultery 436 

Jurisdiction  of  court 425 

Process  and  service 428 

Complaint,  and  what  to  contain 438 

Legitimacy  of  children;  how  questioned 438 

Affidavit  of  plaintifi;  when  required 430 

What  must  be  shown  by  plaintiff .  430 

Precedent  for  complaint  for  adultery 431 

Answer  need  not  be  verified 431 

When  divorce  cannot  be  granted 432 

The  answer , 433 

Condonation 433 

What  bars  divorce 433 

Co-respondent 435 

Proceedings  on  default 435 

Precedent  for  order  of  reference  on  default 435 

Precedent  for  report  of  referee 435 

No  judgment  to  be  entered  except  by  the  court 436,  449 

Precedent  for  judgment 437 

Issues  for  trial  by  jury 438 

Rule  31 ;  contents  of 438 

Referee  to  try  issues 439 

Reference  to  hear  and  decide 489 

Precedent  for  order  of  reference  to  try  issues 440 

Precedent  for  report  of  referee  on  issues 440 

Evidence  necessary  for  divorce 441 

Husband  or  wife ;  when  competent  witness 445 

Practice  in  divorce 446 

Answer ;  when  stricken  out 447 

Practice  on  appeal 448 

Costs 448 

Evidence  to  be  filed 449 

Power  of  court  on  application  for  judgment 449 

Precedent  for  motion  for  judgment. 451 

Precedent  for  order  for  judgment 451 

Precedent  for  judgment  for  divorce 451 

Effect  of  decree 453 

Foreign  divorces 454 

Change  ni  name  of  wife 456 
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Legitimacy  of  children .  456 

Education  and  maintenance  of  children 456 

Interest  in  property  of  wife 456 

Inchoate  right  of  dower  of  wife 456 

Plaintiff  may  marry  again 457 

Defendant  cannot  marry 457 

Court  may  allow  defendant  to  marry  after  five  years 457 

Leave  to  marry ;  when  granted 458 

Action  fok  a  sepakation 459 

Cruel  and  inhuman  treatment 459 

Abandonment 459,  461 

Jurisdiction  of  court 459 

Condonation 463 

Eesidence  of  parties 462 

Contents  of  complaint 462 

Precedent  for  complaint 463 

Trial 465 

Power  of  court  on  decree 465 

Maintenance  of  children , 465 

Precedent  for  judgment  for  separation 468 

Judgment ;  when  revoked 470 

Pbovisions  applicable  to  actions  for  nullity,  divoecb  and  sepa- 
ration   470 

When  married  woman  deemed  resident  of  the  State 470 

Alimony  and  costs 471 

When  court  has  jurisdiction  to  grant 471 

Marriage  must  be  shown 472 

General  rules  governing  alimony  and  counsel  fees 472 

When  alimony  allowed 473 

When  counsel  fees  allowed 472 

Counsel  fees  without  alimony 475 

Alimony  and  counsel  fees  in  actions  a  mnculo 477 

Alimony  and  counsel  fees  in  actions  for  nullity 477 

Alimony  and  counsel  fees  in  action  for  separation 479 

Practice  on  moving  for  alimony  and  counsel  fees 480 

Precedent  for  notice  of  motion  for  alimony 483 

Precedent  for  petition  for  alimony 483 

Precedent  for  order  for  alimony 483 

Modifying  judgment  for  alimony 485 

Counter-claim 486 

Precedent  for  answer  setting  up  counter-claim 487 

Care,  custody  and  education  of  children 488 

Sequestration  of  property  of  husband 490 

Judgment;  liow  enforced 490 

Husband;  how  punished 491 

Indorsement  on  summons 495 

Service  of  summons ;  how  proved 495 
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Right  of  dower  at  common  law 151 

Definition  of  dower 151 

When  dower  attaches 153 

What  releases  dower , . .   153 

Former  statutes  repealed 153 

Rights  of  widow 153 

Widow  not  a  tenant  in  common 153 

Dower  an  absolute  right 153 

Not  subject  to  sale  under  execution  before  assignment 153 

What  is  seizin  of  the  husband 153 

When  widow  not  entitled  to  dower 153 

Dower  on  dower  not  allowed 154 

Dower ;  how  defeated 154 

Dower  in  surplus  after  foreclosure 155 

Dower  in  equity  of  redemption 155 

Dower  when  deed  and  mortgage  simultaneous 156 

Widow  entitled  to  levy  a  third  crop,  when 156 

Inchoate  right  of  dower 157 

Dower  in  partnership  lands 157 

Dower  when  deed  declared  fraudulent 157 

Dower  in  lands  sold  for  payment  of  debts 157 

Dower  cannot  be  aliened  during  coverture 158 

Inchoate  right  of  dower.contingent 158 

What  bars  dower 158,  166,  171 

Divorce ;  when  bars  dower 159,   166 

Conveyance  with  husband  bars  dower 159 

Foreclosure ;  when  bars  dower 160 

When  widow  estopped 160 

Partition ;  effect  of 161 

Ante-nuptial  contract ^ 161 

Provision  in  lieu  of  dower 163,   166 

Dower  not  barred  by  implication 163,   165 

Acceptance  of  testamentary  disposition 163 

When  widow  put  to  election 164 

What  deemed  an  election 165 

When  widow  endowed,  and  of  what 166 

Exchange  of  lands;  effect  of ■ 166 

Mortgage  before  marriage 166 

Purchase-money  mortgage 166 

Dower  in  surplus 166 

Jointure  bars  dower 166 

Election  between  jointure  and  dower 167 

What  precludes  recovery  of  dower 167 

Widow's  quarantine 167 

Widow  may  bequeath  crop 167 

Where  action  for  dower  brought 167 

Statute  of  limitations  as  to  dower 167 
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Demand  not  necessary  before  suit 168 

What  defeats  action 168 

TVho  are  necessary  parties 168 

Damages  for  witliholdiiig  dower 169 

Damages  to  be  recovered  for  six  years 169 

Against  wliom  recovered 17ft 

Not  to  include  use  of  permanent  improvements 170 

Assignment  of  dower ;  effect  of 171 

Complaint  in  dower 171 

Precedent  for  complaint 173 

Answer 173 

Counter-claim - 173 

Offer  of  judgment 173 

Receiver 173 

Jury  trial 173,   174 

Actions  relating  to  dower 174 

Interlocutory  judgment. 174 

Precedent  for  interlocutory  judgment 174 

Precedent  for  oath  to  referee 174 

Duties  of  referee  or  commissioners 175 

Notice  of  admeasurement 175 

Dower ;  how  assigned 175 

What  should  be  assigned  widow 176 

Rental  value ;  how  estimated 177 

Report  of  commissioners  or  referee 178 

Precedent  for  report 178 

Report  may  be  set  aside 179 

Fees  of  commissioners  or  referee 180 

Gross  sum  in  lieu  of  dower - 180,  188 

Consent  to  accept  gross  sum ; 183 

Costs , 180 

Final  judgment 180,  185 

Precedent  for  final  judgment 181 

Action  for  installment  due 183 

Liens  on  property  set  apart 183 

Appeal,  effect , ..     ..   183 

Reference  and  order  as  to  gross  sum 183 

Gross  sum ;  how  estimated 183 

Sale  for  dower 184 

Reference  as  to  liens 185 

Report  of  sale 185 

Ejectment  : 

Definition  of  ejectment 1 

When  action  can  be  maintained 2 

Title  to  be  tried  in 3 

What  action  lies  for  .  ,. 3 
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Not  maintainable  for  corporeal  hereditaments 3 

When  infants  proper  parties 4 

Title  to  office  cannot  be  tried  in 4 

Right  of  entry  must  exist , 4 

When  ejectment  is  proper  remedy 4 

Who  can  maintstin  ejectment ' 5 

How  ejectment  can  be  maintained , 9 

Burden  of  proof  is  upon  plaintiff 10 

When  legal  title  presumed 10 

What  constitutes  a  defense  in  ejectment  ...    13,  34 

Tenant  cannot  plead  adverse  possession  13 

What  will  defeat  ejectment 13 

Fraud  is  a  defense 14 

When  damages  may  be  recovered  15 

What  damages  can  be  recovered 15 

When  tenants  in  common  can  recover  profits 15 

Measure  of  damages , 16 

Mortgagee  cannot  maintain  ejectment 16 

Ejectment  will  not  lie  for  dower 17 

When  joint  tenants  can  maintain  action 17 

When  possession  of  joint  tenant  adverse 18 

When  action  maintained  in  name  of  grantee 18 

Occapant  must  be  defendant 20 

Owner  may  be  defendent 20 

What  other  parties  may  be  joined 20 

Occupancy  mnst  be  actual 20 

Who  is  not  actual  occupant 20 

What  is  sufficient  claim  of  title 21 

Ejectment  against  tenant  holding  over 21 

When  husband  and.  wife  proper  defendants 23 

When  action  survives 22 

Effect  of  change  of  occupancy  pending  suit 23 

Who  admitted  to  defend 23 

When  infants  not  proper  parties 33 

Mortgagee  not  proper  party 23 

When  landlord  can  maintain  action 23 

When  notice  to  quit  by  landlord  necessary 23 

Precedent  for  notice  to  quit 24 

When  demand  by  landlord  unnecessary 24 

When  notice  waived 25 

Tenancy  at  will ;  how  terminated 25 

Tenant  cannot  dispute  title  of  landlord 26 

When  ejectment  lies  for  waste 26 

When  defendant  may  tender  rent 37 

Verdict  to  fix  amount  of  rent  due 37 

When  lessee  may  redeem 38 

Method  of  redemption 38 
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Complaint  in  ejectment ;  re(][nisites  of 28 

What  is  a  sufficient  description 29 

Must  sliow  plaintiff  out  of  possession 29 

Must  sliow  defendant  in  possession 29 

Equitable  title  should  be  stated 29 

Evidence  must  not  be  pleaded 30 

Conclusions  of  law  must  not  be  pleaded 30 

When  held  bad  on  demurrer 30 

Complaint  between  co-tenants 31 

Complaint  where  mesne  profits  are  claimed 81 

Precedents  for  complaint  in  ejectment  32 

Precedent  showing  nature  of  plaintiff's  title 33 

Answer  in  ejectment 34 

What  may  be  shown  under  general  denial 34 

What  puts  plaintiff's  title  in  issue 34 

Equitable  defense  may  be  interposed 12,  34 

Adverse  possession  must  be  pleaded 35 

Defendant  may  have  affirmative  relief 35 

Precedent  for  answer 36 

Demurrer  in  ejectment 37 

Attorney  may  be  required  to  produce  authority 37 

Proceedings  on  such  application 37 

Who  may  authorize  action 37 

Precedent  for  affidavit  on  motion 38 

Precedent  for  order  for  plaintiff  to  produce  authority 39 

Precedent  for  authority  to  attorney 39 

Ouster  must  be  shown  by  tenant  in  common 39 

How  ouster  proved 39 

When  action  may  be  divided 41 

Verdict ;  what  to  specify 41 

Plaintiff  may  recover  according  to  proof  42 

Effect  of  variance 43 

Verdict  to  be  fox  part  to  which  plaintiff  proves  title 43 

Amendment ;  when  allowed , 43 

Judgment  to  specify  duration  of  term 43 

Verdict  when  interest  expires  after  commencement  of  action 43 

Supplemental  answer  not  necessary 43 

ElTect  of  deatli  of  plaintiff 43 

Effect  of  deatli  of  defendant 43 

When  action  directed  on  death  of  defendant 44 

Final  judgment  conclusire 44 

When  parol  proof  proper 44 

Judgment  against  tenants;  effect  of 44 

Execution  in  ejectment 45 

Requisites  of  execution .  , 46 

Precedent  for  execution 46 

New  tiial  in  ejectment 47 


Index.  783 

-Ejectment  —  Continued.  Page 

Order  granting  new  trial  not  appealable 48 

Second  trial ;  when  granted 48 

Judgment ;  when  opened 49 

Second  judgment ,  when  vacated ' 49 

Terms  on  which  new  trial  is  granted 49 

When  judgment  opened  within  five  years 50 

Infants  and  insane  persons ;  rights  of 50 

New  trial  in  ejectment  for  rent 51 

Effect  of  vacating  judgment 51 

Restitution ;  when  ordered 51 

What  defendant  may  show  on  new  trial 51 

Damages  for  use  and  occupation 51 

Permanent  improvements  allowed  defendant 51 

Mesne  profits  recoverable  for  six  years 51 

£ona  fide  purchaser  allowed  for  improvements 52 

Receiver  pending  ejectment  54 

Costs  in  ejectment 54 

Certificate  of  judgment  necessary , 54 

Costs  follow  the  statute 55 

Costs  on  plea  of  title  in  justice's  court 55 

Remainderman  can  maintain  ejectment  when  collusive  judgment  is 

entered 360 

Injunction  to  restrain  payment  of  rents  and  profits 360 

When  survey  ordered 361 

Escheated  property ;  action  to  recover 75ti 

Executor  ok  Administbatoe  : 

Action  by  or  against 564 

What  actions  must  be  brought  in  a  representative  capacity 564 

What  actions  brought  personally 564 

Codifier's  note  to  sections  1814  and  1815 564 

By  whom  suit  brought 564 

Actions  against  executors 5*8 

Foreign  executors ;  powers  of 571 

When  personal  and  representative  causes  of  action  joined 573 

Pleadings  in  actions  by  executors  or  administrators 573 

What  actions  survive 576 

tlevised  Statutes  as  to  survival 577 

Wlien  actions  abate 581 

Abatement  after  judgment 583 

Rights  of  executor  of  an  executor 583 

Rights  of  executor  de  son  tort 58:! 

Costs ;  how  awarded  and  docketed 584 

Executor  first  served  to  answer 5H4 

Only  those  qualifying  need  be  joined , 584 

Legatee  can  maintain  action  after  one  year 585 

Such  action  by  guardian  ad  litem ;  how  conducted 587 
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Final  judgment  bars  action 587 

Disputed  claim  ;  how  treated 58S 

Action  on  disputed  claim ;  when  barred 688 

What  is  rejection  of  claim 588 

Publication  of  notice  to  present  claims 589 

Want  of  assets  need  not  be  pleaded 590 

*        Execution  against  executor ;  when  issued 590 

Order  of  surrogate ;  what  to  contain 590 

Notice  of  application  for  execution 591 

Order ;  when  granted 591 

What  must  be  shown  in  certain  cases 592 

Precedent  for  order  granting  leave  to  issue  execution 593 

Execution  only  against  personal  assets 593 

Undertaking ;  when  required 593 

Right  of  successor  to  executor  to  issue  execution. 594 

When  executor's  powers  cease 595 

Executor ;  when  personally  liable 595 

Inventory ;  when  may  be  rebutted 595 

Executor;  when  chargeable  with  inventory. 595 

Eules  of  evidence  not  aflfected  595 

When  costs  awarded  ag'ainst  executor 598 

Order  or  certificate  ;  when  necessary 596 

Precedent  for  certificate  of  judge 601 

Order  for  costs  against  executor  personally 601 

Estates  ;  Provisions  relating  to  : 

Posthumous  child ;  rights  of 61& 

Posthumous  child ;  remedy  of 616 
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